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PREFACE. 


PREFACE, 


Lors  de  sa  cleuxie'me  session,  ^  Londres,  en 
Fevrier  1920,  le  Conseil  de  la  Societe  des 
Nations,  sur  le  rapport  de  M.  LEON  BOURGEOIS, 
decida  de  constituer  un  Comite,  charg6  de 
preparer  un  projet  pour  I'etablissement  de  la 
Cour  Perraanente  de  Justice  Internationale, 
visee  a  1' Article  14  du  Pacte,  et  de  presenter 
un  rapport  au  Conseil. 

Ce  Comit6  fut,  en  definitive,  compose  comme 
suit : 

M-  MIKEICHIRO  ADATCI,  Envoye  Extraordinaire 
et  Ministre  Plenipotentiaire  de  S.  M. 
L'Empereur  du  Japon  a  Bruxelles; 

M-  RAFAEL  ALTAMIRA,  Senateur,  Professeur  a 
la  Faculte  de  Droit  de  1'Universite 
de  Madrid; 

M-  CLOVIS  BEVILAQUA,  Conseiller  juridique  au 
Ministere  des  Affaires  Etrangeres  du 
Bresil ; 

M-  LE  BARON  DESCAMPS,  Senateur,  Ministre 
d'Etat  de  Belgique  ; 

M.  FRANCIS  HAGERUP,  Envoye  Extraordinaire 
et  Ministre  Plenipotentiaire  de  S.  M. 
le  Roi  de  NorvSge  a  Stockholm; 

M.  ALBERT  DE  LAPRADELLE,  Professeur  a  la 
Faculte  de  Droit  de  Paris  ; 

M.  LE  DOCTEUR  LODER,  Membre  de  la  Cour  de 
Cassation  des  Pays-Bas ; 

LORD  PHILLIMORE,  Membre  du  Conseil  prive 
de  S.  M.  le  Roi  d'Angleterre  ; 

M.  ARTURO  RICCI-BUSATTI,  Ministre  Plenipo- 
tentiaire de  S.  M.  le  Roi  d'ltalie ; 
Conseiller  Juridique  au  Ministdre  des 
Affaires  Etrangeres  d'ltalie  ; 

Mr.  ELIHU  ROOT,  Ancien  Secretaire  d'Etat  des 
Etats-Unis  d'Amerique. 

M.  RAOUL  FERNANDES,  ancien  d61§gu6  bresi- 
lien  a.  la  Conference  de  Paris,  a  d'abord  assiste 
aux  seances  du  Comite  avec  voix  consultative, 
corame  conseiller  de  M.  BKVILAQUA,  empeche; 
au  cours  des  travaux  du  Comite  il  a  etc  nomme 
membre  du  Comite  en  remplacement  de  celui-ci. 


At  its  second  meeting,  in  London,  in  February 
1920,  the  Council  of  the  League  of  Nations, 
after  hearing  the  report  of  M.  LEON  BOURGEOIS, 
decided  to  appoint  a  Committee  for  the  pur- 
pose of  preparing  plans  for  the  establishment 
of  the  Permanent  Court  of  International  Justice 
provided  for  in  Article  14  of  the  Covenant, 
and  of  presenting  a  report  to  the  Council. 

The  membership  of  the  Committee,  as  finally 
settled,  was  as  follows : 

M.  MINEICHIRO  ADATCI,  Envoy  Extraordinary 
and  Minister  Plenipotentiary  of  His  Ma- 
jesty the  Emperor  of  Japan,  at  Brussels; 

M.  RAFAEL  ALTAMIRA,  Senator,  Professor  of  the 
Faculty  of  Law  of  the  University  of 
Madrid ; 

M.  CLOVIS  BKVILAQUA,  Legal  Adviser  to  the 
Ministry  of  Foreign  Affairs  of  Brazil; 

BARON  DESCAMPS,  Senator,  Belgian  Minister 
of  State ; 

M.  FRANCIS  HAGERUP,  Envoy  Extraordinary  and 
Minister  Plenipotentiary  of  His  Majesty 
the  King  of  Norway,  at  Stockholm; 

M.  ALBERT  DE  LAPRADELLE,  Professor  of  the 
Faculty  of  Law  of  the  University  of 
Paris ; 

Dr.  LODER,  Member  of  the  Supreme  Court  of 
the  Netherlands; 

LORD  PHILLIMORE,  Member  of  the  Privy  Council 
of  His  Majesty  the  King  of  England; 

M.  ARTURO  RICCI-BUSATTI,  Minister  Plenipo- 
tentiary of  His  Majesty  the  King  of 
Italy,  Legal  Adviser  to  the  Ministry 
of  Foreign  Affairs  of  Italy ; 

Mr.  ELIHU  ROOT,  Former  Secretary  of  State  of 
the  United  States  of  America. 

M.  RAOUL  FERNANDES,  former  Brazilian  dele- 
gate to  the  Paris  Conference,  was  present  at 
the  meetings  of  the  Committee,  at  first  in  a 
consultative  capacity,  as  adviser  to  M.  BEVILAQUA, 
who  was  prevented  from  attending ;  but  in  the 
course  of  the  Committee's  work  he  was  ap- 


—  IV  — 


Le  Docteur  JAMKS  BROWN  SCOTT  a  assists  aux 
seances  en  qualit6  de  con  sell  If  r  juridique  de 
Mr.  ROOT. 

1  .'-s  membres  du  ( 'omitr,  acceptant  la  gracieuse 
invitation  du  Gouvernement  de  S  M.  la  Reine 
des  Pays- Has,  deciderent  de  sieger  au  Palais 
de  la  Paix,  a  La  Haye.  C'est  la  que  se  tin  rent 
les  stances  du  16  juin  au  24  juillet  \9'20. 

Le  present  volume  contient  les  proces-ver- 
baux  du  Comite,  avec  leurs  annexes.  Les  annexes 
remises  au  cours  d'une  seance  ont  6t6  imprimees 
immediatement  apres  le  proces- verbal  de  cette 
stance.  Un  double  index  chronologique  et 
systematique,  des  proces-verbaux  et  des  annexes 
facilitera  lea  references. 

Tous  les  membres  du  Oomite,  a  1'exception 
de  Mr.  KLIHU  ROOT,  s'etant  exprimes  en  fran- 
§ais,  c'est  le  texte  anglais  des  proces-verbaux 
qu'il  convient  de  considerer  con:me  unc  tiaduc- 
tion.  sauf  pour  les  discours  et  remarques  de 
Mr  ROOT. 

LONDRES,  septembre  1920. 

Le  Secretariat  du  Comite 
Cowsultatif  de  Juristes. 


pointed  a  member  of  the  Comittee  to  replace 
the  latter.  Dr.  JAMES  BROWN  SCOTT  was  present 
at  the  meetings  as  legal  adviser  to  Mr.  ROOT. 

The  members  of  the  Committee,  accepting 
the  gracious  invitation  of  the  Government  of 
Her  Majesty  the  Queen  of  the  Netherlands, 
decided  to  meet  at  the  Peace  Palace  at  the 
Hague.  It  was  there  that  the  meetings  were 
held  from  June  16th  to  July  24th  1920. 

The  present  volume  contains  the  Proces- 
Verbaux  of  the  Committee  together  with  their 
annexes.  The  annexes  are  printed  immediately 
after  the  Proces-Verbal  of  the  Meeting  at  which 
they  were  presented.  A  double  index,  according 
to  the  chronology  and  subject-matter  of  the 
Proces-Verbaux  and  annexes,  will  facilitate 
references. 

As  all  the  members  of  the  Committee,  with 
the  exception  of  Mr.  ELIHU  ROOT,  spoke  in  the 
French  language,  the  English  text  of  the  ^roces- 
Verbaux  is  to  be  looked  upon  as  a  translation, 
except  in  so  far  as  concerns  the  speeches  and 
remarks  of  Mr.  ROOT. 

LONDON,  September   1920. 

The  Secretariat  of  the  Advisory 
Committee  of  Jurists. 


PREMIERE   SEANCE  (publique), 

tenue  au  Palais  de  la  Paix,  a  La  Haye, 

le  16  juin  1920,  a  4  heures. 


FIRST    MEETING   (Public), 

held  at  the  Peace  Palace,  the  Hague, 

on  June  16th  1920,  at  4  p.  m. 


Pre'sidence  de  M.  le  BARON  DESCAMPS.  i)          BARON  DESCAMPS  in  the  chair. 


Sont  presents:  M.  Leon  Bourgeois,  Mem- 
bre  du  Conseil  de  la  Societe  des  Nations;  M.  le 
Jonkheer  H.  A.  van  Karnebeek,  Ministre 
des  Affaires  Etrangeres  des  Pays-Bas;  tous  les 
membres  du  Comite,  excepte"  M.  Bevilaqua; 
le  Secretaire  General  et  les  Secretaires. 

Des  1'ouverture  de  la  seance,  M.  le  JONK- 
HEER VAN  KARNEBEEK  prononce  un  dis- 
cours  pour  souhaiter  la  bienvenue  de  la  part  du 
Gouvernement  Nderlandais  au  representant  du 
Conseil  de  la  Societe  des  Nations  et  aux  mem- 
bres du  Comite.  (Voir  annexe  i). 

M.  L£ON  BOURGEOIS  salue,  au  nom  du 
Coniseil  de  la  Societe  des  Nations,  les  membres 
du  Comite  et  exprime  la  gratitude  du  Conseil 
envers  le  Gouvernement  Neerlandais  pour  1'hos- 
pitalite  qu'il  a  offerte  au  Comite.  (Voir  an- 
nexe 2). 

Le  PRESIDENT  remercie,  de  la  part  des 
membres  du  Comite,  M.  le  Jonkheer  van 
Karnebeek  et  M.  Le"on  Bourgeois.  (Voir 
annexe  3). 

La  stance  est  Iev6e  a  5  heures. 

Le  President: 

(signe)  Brn.  DESCAMPS. 

Le  Secretaire-General: 

(signe)  D.   ANZILOTTI. 


Present:  M.  Leon  Bourgeois,  Member  of 
the  Council  of  the  League  of  Nations;  M.  le 
Jonkheer  H.  A.  van  Karnebeek,  Minister 
of  Foreign  Affairs  for  the  Netherlands;  all  the 
members  of  the  Committee,  except  M.  Bevi- 
laqua; the  Secretary  General  and  the  Secre- 
taries. 

At  the  opening  of  the  meeting,  M.  le  JONK- 
HEER VAN  KARNEBEEK  delivered  a  speech 
of  welcome  on  behalf  of  the  Dutch  Government 
to  the  Representative  of  the  Council  of  the 
League  of  Nations  and  to  the  members  of  the 
Committee.  (See  Annex  i). 

M.  LEON  BOURGEOIS  welcomed,  in  the 
name  of  the  Council  of  the  League  of  Nations, 
the  Members  of  the  Committee,  and  expressed 
the  gratitude  of  the  Council  to  the  Dutch  Govern- 
ment for  the  hospitality  which  it  had  offered  to 
the  Committee.  (See  Annex  2). 

The  PRESIDENT  thanked,  on  behalf  of  the 
members  of  the  Committee,  M.  le  Jonkheer 
van  Kar  neb  ee'k  and  M.  Le~  on  Bourgeois. 
(See  Annex  3). 

The  meeting  closed  at  5  p.m. 

The  President: 

(signed)  Brn.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI 


1)  Lori  d'une  seance  secrete,  a  laquelle  etaient  presents  tous  les 
membres  du  Comite,  sauf  M.  Bevilaqua,  et  qui  s'est  tenue 
immediatement  avant  la  se'ance  publique,  le  Comite  a  elu  comme 
President  M.  le  Baron  Descamps  et  comme  Vice-President 
M.  L  o  d  e  r. 

II  a  etc  communique  au  Comite  que  le  Secretaire  General  de  la 
Societe  des  Nations  a  designe  comme  Secre'taire  General  du  Comite 
M.  le  Commandeur  A  n  z  i  1  o  1 1  i,  sous-Secretaire  General  de  la 
Socie'te  des  Nations;  et  pour  le  remplacer  en  cas  d'empechement 
M.  Hammarskjold,  Secretaire  de  Legation,  membre  du  Secre- 
tariat Permanent  de  la  Societe  des  Nations. 


1)  During  a  secret  meeting  at  which  there  were  present  all  the 
members  of  the  Committee,  except  M.  Bevilaqua,  and  which 
was  held  immediately  before  the  public  meeting,  the  Committee 
elected  as  President  Baron  Descamps,  and  as  Vice-President 
M.  L  o  d  e  r. 

It  was  announced  to  the  Committee  that  the  Secretary  General 
of  the  League  of  Nations  had  named  as  Secretary  General  of  the 
Committee  Commendatore  Anzilotti,  under-Secretary  General 
of  the  League  of  Nations,  and  to  replace  him  in  case  of  impedi- 
ment, M.  Hammarskjold,  Secretary  of  Legation,  and  member 
of;the  Permanent  Secretariat  of  the  League  of  Nations. 
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ANNEXE  No.  i. 

Discours  prononce  par  M.  le  Jonkheer 
van   Karnebeek. 


ANNEX    No.    i. 

Speech  delivered  by  M.  le  Jonkheer 
van  Karnebeek. 


Mesdames  et  'Messieurs, 

Avant  qu'il  soit  procddd  a  1'installation  de  la 
Commission  nomm6e  par  le  Conseil  de  la  Socicte" 
des  Nations  en  vertu  de  1'article  14  du  Pacte 
pour  prdparer  le  projet  d'une  Cour  Permanente 
de  Justice  Internationale,  je  voudrais,  au  nom 
du  Gouvernement  de  Sa  Majestd  la  Reine,  vous 
saluer  et  vous  adresser  quelques  paroles  de  bien- 
venue. 

Je  saisis  cette  occasion  pour  saluer  tout  d'abord 
Son  Excellence  Monsieur  L6on  Bourgeois, 
Imminent  representant  de  la  Soci^td  des  Nations 
a  cette  reunion.  Qu'il  soit  le  bienvenu  sur  le 
sol  neerlandais.  Je  salue  en  sa  personne  1'homme 
d'Etat  qui  a  prdsidd  aux  travaux  de  la  grande 
commission  dans  chacune  des  deux  Conferen- 
ces de  La  Haye  et  auquel  les  services  rendus  a 
la  cause  de  la  justice  internationale  ont  valu  des 
titres  d'autorite  et  de  meVite  imperissables  et  uni- 
versellement  reconnus. 

En  adhe"rant  a  la  grande  institution  internatio- 
nale qui  marque  une  dtape  nouvelle  dans 
1'histoire  de  1'humanite',  les  Pays-Bas  se  sont 
promis  de  contribuer  dans  la  mesure  de  leurs 
forces  k  la  realisation  des  hautes  id6es  dthiques 
qui  ont  presidd  a  sa  creation.  Heureux  de  met- 
tre,  dans  1'avenir  comme  dans  le  passe,  leurs 
ressources  k  la  disposition  de  1'organisation  du 
droit  et  de  la  justice  internationale,  le  Gouver- 
nement et  le  peuple  nderlandais  apprecient  hau- 
tement  1'accueil  qui  fut  fait  au  temoignage  de 
sympathie  qu'ils  eprouvaient  le  besoin  de  don- 
ner  k  1'ceuvre  que  la  Soci^te"  se  propose  d'entre- 
prendre  ici,  et  ils  la  remercient  d'avoir  accept^ 
1'offre  d'hospitalitd  que,  dans  un  esprit  d'estime 
et  de  collaboration,  ils  ont  &€  amend  k  lui  faire. 

En  m'adressant  plus  particulierement  k  vous, 
Messieurs  les  membres  du  Comite",  je  rends  hom- 
mage  k  la  haute  autoritd  juridique  et  morale 
que  vos  noms  reprdsentent.  Le  probleme  de  la 
communautd  internationale  et  des  moyens  de 
rdsoudre  pacifiquement  les  conflits  entre  Etats, 
a  e"te",  notamment  dans  les  dernieres  decades,  la 
preoccupation  constante  des  esprits  les  plus 
elevds  et  des  hommes  d'dtat  les  plus  e'claire's.  La 


Ladies  and  Gentlemen, 

Before  the  launching  of  the  Committee  ap- 
pointed by  the  Council  of  the  League  of  Nations 
in  accordance  with  Article  14  of  the  Covenant 
to  prepare  a  plan  for  a  Permanent  Court  of  In- 
ternational Justice,  may  I  on  behalf  of  the  Go- 
vernment of  Her  Majesty  the  Queen  bid  you 
welcome. 

I  seize  the  opportunity  to  greet,  first  of  all, 
His  Excellency  M.  Ldon  Bourgeois,  the 
eminent  representative  of  the  League  of  Nations 
at  this  gathering.  May  he  be  welcome  to  Dutch 
soil!  In  him  I  greet  the  statesman  who  has  pre- 
sided over  the  labours  of  the  chief  Committee  of 
each  of  the  two  Hague  Conferences  and  whose 
services  to  the  cause  of  international  justice  have 
entitled  him  to  a  position  of  authority  and  im- 
perishable merits  which  are  universally  recog- 
nised. 

In  joining  the  great  international  institution 
which  marks  a  new  stage  in  the  history  of  man- 
kind, the  Netherlands  intend  to  aid  to  the  utmost 
of  their  ability  in  the  realisation  of  the  high  moral 
ideas  which  have  led  to  its  formation.  The  Dutch 
Government  and  people  are  always  glad,  in  the 
future  as  in  the  past,  to  put  their  resources  at 
the  disposal  of  the  movement  destined  to  orga- 
nise justice  and  international  law.  They  highly 
appreciate  the  reception  accorded  to  their  ex- 
pression of  sympathy  with  the  work  which  the 
League  is  to  undertake  here  and  beg  to  thank 
the  League  for  having  accepted  the  offer  of 
hospitality  which  they  have  made  wishing  to 
collaborate  and  to  show  their  respect  for  the 
work  to  be  undertaken. 

Addressing  myself  now  in  particular  to  you, 
Gentlemen,  members  of  the  Committee,  I  wish  to 
pay  homage  to  the  high  judicial  and  moral 
authority  associated  with  your  names.  The  pro- 
blem of  international  community  and  the  methods 
of  peaceful  solution  of  disputes  between  States 
has,  especially  in  the  last  few  decades,  been  the 
constant  thought  of  the  most  distinguished  minds- 
and  the  most  far-seeing  statesmen.  The  First 
Hague  Conference,  the  work  of  which  is  ofu •:: 


3  - 


Premiere  Conference  de  la  Haye,  dont  1'ceuvre 
souvent  meconnue  s'arreta  aux  limites  des  possi- 
bilites  pratiques,  crea,  a  la  suite  d'une  proposition 
de  1'eminent  delegue  britannique  Lord  Paun- 
cefote  of  Preston,  a  la  veille  du  siecle  ac- 
tuel,  1'appareil  ingenieux  destine  a  faciliter  et  a 
lavoriser  -  -  comme  1'exposa  dans  son  admirable 
rapport  il  y  a  plus  de  vingt  ans  le  Baron  Des- 
camps  ici  present  -  -  le  recours  a  1'arbitrage 
reconnu  par  les  Puissances  a  cette  epoque  comme 
le  moyen  le  plus  equitable  de  regler  les  litiges 
qui  n'ont  pas  ete  resolus  par  la  voie  diplomati- 
que. Depuis  lors  s'accentua  le  mouvement  qui 
tendait  a  1'introduction  dans  les  rapports  interna- 
tionaux  d'une  instance  permanente,  de  nature  es- 
sentiellement  juridique,  appelee  a  resoudre  par 
1'application  des  regies  du  droit  les  differends 
qui  pourraient  surgir  entre  les  Etats.  Ce  mouve- 
ment, s'inspirant  d'uwe  remarquable  initiative 
americaine,  a  laquelle  se  rattachent  les  noms  bien 
connus  de  Messrs.  Elihu  Root  et  James 
Brown  Scott,  que  nous  avons  egal^ement  1'hon- 
neur  de  voir  parmi  nous,  -  -  ce  mouvement  prit 
forme  a  la  Seconde  Conference  et  aurait  abouti 
si  1'accord  sur  le  choix  des  juges  et  la  constitu- 
tion de  la  Cour  avail  pu  s'elablir.  Le  sort  echu 
ensuite  a  la  Cour  des  Prises  eut  raison  des  efforts 
qui  furent  encore  fails  par  certaines  Puissances 
en  1910  pour  achever  1'ceuvre  que  la  Conference 
de  1907  n'avait  pas  terminee. 

Messieurs!  Les  evenements  n'onl  pu  arreler  la 
marche  progressive  des  ide"es.  La  Societe  des 
Nations  a  repris  le  fil  qui  semblait  abandonne' 
pour  longlemps,  el  vous  a  confie  la  mission  de 
1'^clairer  en  vue  des  decisions  importantes  a 
prendre  dans  un  avenir  prochain.  La  grandeur 
de  cette  tache  se  reVele,  quand  on  apergoil  au- 
dessus  de  la  lulte  des  inlirets  et  des  passions, 
la  clarte  de  1'idee  puissanle  de  regler  1'avenir  de 
1'humanile  par  le  droit.  Dans  un  monde  qui  a 
passe  par  une  des  plus  grandes  epreuves  que 
1'histoire  ait  jamais  connue,  dans  une  commu- 
naute  Internationale  chancelante  el  presqu'a  boul 
de  ressources,  1'oeuvre,  consacr6e  a  la  justice, 
qui  va  se  poursuivre  dans  ce  Palais  destine"  a 
celte  fin,  apparait  comme  un  reVeil,  comme  une 
promesse  de  reconstruction  morale,  comme  le 
message  d'un  avenir  meilleur,  digne  de  la  So- 
cie"le  des  Nalions. 

II  ne  m'appartienl  pas  d'approfondir  les  pro- 
blemes  que  souleve  1'examen  auquel  vous  allez 
vous  livrer.  Ces  problemes  sonl  difficiles  et  mul- 
tiples; mais  les  difficultes  se  dissiperonl  devant 
1'expd-rience  de  jurisconsultes  consommes,  qui, 
hommes  d'e"tal  a  la  fois,  n'ignorenl  pas  combien 
1'Etat,  personne  juridique  sensible  el  complexe, 


underrated,  went  as  far  as  was  practicable  al  the 
time,  and  created  on  the  eve  of  ihe  present  century, 
on  the  proposal  of  the  eminent  British  delegate, 
Lord  Pauncefote  of  Preston,  the  inge- 
nious machinery  destined  to  facilitale  and  to 
encourage  recourse  to  arbitralion  which  was  re- 
cognised by  the  Powers,  at  that  lime,  as  the  most 
equitable  means  of  adjusting  dispuies  noi  capable 
of  solulion  by  diplomalic  means.  This  was  mosi 
ably  explained  by  Baron  Des  camps  in  his 
report,  more  than  20  years  ago.  Since  then  there 
has  been  a  decided  impetus  to  ihe  movement 
which  tended  to  the  introduclion  in  inlernalional 
relations  of  a  permanent  tribunal,  with  a  purely 
judicial  basis,  and  empowered  to  resolve  by  rules 
of  law  disputes  which  might  arise  between  States. 
This  movement,  gaining  new  inspiralion  from 
a  remarkable  American  inilialive  wilh  which  is 
associated  ihe  well  known  names  of  Elihu 
Rool  and  James  Brown  Scolt,  whom  we 
likewise  have  the  honour  to  see  amongst  us. 
took  form  al  ihe  Second  Hague  Conference  and 
would  have  been  successful,  if  il  had  been  pos- 
sible to  reach  agreemenl  on  ihe  method  of  choo- 
sing Judges  and  on  the  constitulion  of  ihe  Court. 
Later  the  fate  met  wilh  by  ihe  Prize  Court  proved 
loo  slrong  for  ihe  efforls  made  by  certain  Powers 
in  1910  lo  complete  ihe  work  which  ihe  Confe- 
rence of  1907  had  not  finished. 

Gentlemen,  events  have  not  been  able  to  arrest 
the  onward  march  of  ideas.  The  League  of  Na- 
lions has  laken  up  again  the  thread  which  for 
a  long  lime  seemed  abandoned,  and  hasjenlrusled 
to  you  ihe  task  of  assisting  it,  by  your  advice,  to 
formulate  the  imporlanl  decisions  lo  be  laken 
in  the  near  fulure.  The  grandeur  of  ihis  lask 
is  apparenl  when,  above  the  conflicl  of  interests 
and  passions  of  mankind,  is  seen  the  guiding 
star  of  Ihe  noble  idea  of  governing  ihe  fulure  by 
ihe  laws  of  juslice.  In  a  world  which  has  passed 
through  one  of  the  greatesl  Irials  which  history 
has  ever  known,  in  an  international  society 
shaken  to  its  fundations,  and  almost  al  the  end 
of  its  rescurces,  the  work  of  justice  which  is  to 
be  carried  on  in  this  Palace  appears  like  an 
awakening,  like  a  promise  of  moral  reconslruc- 
lion,  like  ihe  message  of  a  belter  fulure  worthy  of 
ihe  League  of  Nalions. 

1 1  does  nol  fall  lo  me  lo  examine  in  details  the 
problems  which  the  work  lo  which  you  are  to 
devote  yourself  will  raise.  These  problems  are 
difficull  and  mulliple,  bul  ihey  will  be  dissipated 
before  ihe  experience  of  jurists  versed  in  in- 
lernalional law  who,  being  also  slalesmen,  fully 
realise  how  much  ihe  State,  as  a  delicate  and 
complex  legal  organism,  differs  from  an  indi- 


essentiellement  diffe"rente  de  la  personne  natu- 
relle,  se  soumet  difficilement  k  tout  systeme  qui 
ne  tient  pas  compte  de  son  caractere  et  de  ses 
besoins  spe'ciaux. 

Messieurs!  Permettez-moi  de  rappeler  k  cette 
occasion  les  paroles  de  M.  Leon  Bourgeois, 
qui  re"sumait  sa  pens6e  en  disant:  ,,L'obligation 
de  r^soudre  par  un  reglement  pacifique  les  con- 
flits  intemationaux  est  la  loi  premiere  de  la  So- 
cie"t£  humaine". 

C'est  Ik  1'idee  elevee  k  laquelle  le  Palais,  ou 
nous  sommes  rdunis  et  ou  vos  travaux  vont  se 
poursuivre,  k  e"t£  consacre".  Soyez  — en  convaincus 
que  les  sympathies  du  peuple  n^erlandais  vous 
entourent  et  que  nous  formons  le  vceu  sincere 
que  le  grand  effort  que  vous  ferez  pour  enrichir 
rimmanit6  d'une  institution  de  justice  qui  aura 
la  confiance  de  toutes  les  nations,  soit  couronn£ 
de  succes. 


vidual  and  who  know  with  what  difficulty  the 
State  submits  itself  to  any  system  which  docs 
not  take  account  of  its  special  character  and 
needs. 

Gentlemen,  permit  me  to  recall  on  this  occasion 
the  words  of  M.  L£on  Bourgeois,  who  sum- 
marized his  viewpoint  in  the  following  words: 
"The  obligation  of  settling  international  conflicts 
by  pacific  means  is  the  first  law  of  human 
Society". 

It  is  to  this  lofty  ideal  that  the  Palace  where 
we  are  gathered  and  where  your  meetings  are 
to  be  held  is  consecrated.  Rest  assured  that 
the  sympathies  of  the  Dutch  people  surround 
you  and  that  we  cherish  the  sincere  wish  that 
the  great  effort  which  you  are  to  make  to  enrich 
humanity  with  a  institution  of  Justice,  which  shall 
have  the  confidence  of  all  the  Nations,  may  be 
crowned  with  success. 


-  5  - 


ANNEXE  No.  2. 
Discours  prononce  par  M.  Leon  Bourgeois. 

C'est  un  grand  honneur  pour  moi  d'avoir 
delegue  par  le  Conseil  de  la  Soci£t£  des  Nations 
pour  ouvrir  les  travaux  du  Comite  des  juristes 
charge  de  preparer  le  statut  de  la  Cour  Perma- 
nente  de  Justice  Internationale. 

L'autorite  personnelle  des  membres  de  votre 
Comite  assure  le  succes  de  vos  travaux.  Elle 
est  le  presage  et  le  gage  du  respect  qui  entou- 
rera  dans  1'avenir  1'institution  supreme  dont  les 
decisions  devront  etablir  dant  le  monde  la  sou- 
verainete  du  droit. 

Je  salue  ici  MM.  Adatci,  Altamira,  Bevi- 
laqua,  Descamps,  Hagerup,  de  Lapra- 
delle,  Loder,  Lord  Phillimore,  M.  Ricci- 
B  u s a 1 1 i  et, particulierement,  Mr.  Elihu  Root, 
le  grand  jurisconsulte  et  Imminent  homme 
d'etat  amdricain  dont  la  presence  nous  permet 
d'affirmer  que,  dans  1'ceuvre  qui  nous  rassemble, 
1'ancien  et  le  nouveau  monde  ne  sauraient,  mal- 
gr6  des  difficultes  passageres,  etre  separes  par 
une  barriere  durable.  Ces  deux  mots  d'ancien  et 
de  nouveau  monde  ne  peuvent  plus  signifier  que 
monde  du  pass£  et  monde  de  1'avenir.  C'est  bien 
1'humanite  toute  entiere  qui  formera  demain  le 
monde  nouveau. 


II  est  juste  que  La  Haye  ait  £te  designee  pour 
la  reunion  de  votre  Comite.  Le  souvenir  des  Con- 
fe"rences  de  1899  et  de  1907  ne  peut  s'ef facer  de 
la  memoire  de  ceux  qui  ont  eu  1'honneur  -  -  il 
en  est  parmi  vous  -  -  d'y  participer.  II  serait  in- 
juste  d'oublier  ces  premiers  essais  de  1'organisa- 
tion  de  la  justice  et  de  la  paix.  Certes,  les  ou- 
vriers  d'alors  n'ont  pas  eu  le  pouvoir  et  n'ont 
meme  jamais  rev6  d'etablir  d'un  seul  coup,  dans 
un  meme  temps,  la  puissance  souveraine  du  droit. 
Us  savaient  que  la  force  des  inte'rets  et  des  pas- 
sions demeure  et  demeurera  toujours  redoutable. 
II  a  fallu  trois  siecles  au  christianisme  pour 
etablir  son  empire  sur  le  monde,  et  nul  ne  pou- 
vait  imaginer  qu'une  convention  internationale 
suffirait,  quelle  qu'en  fut  la  solennite',  pour  re"ali- 
ser  ce  qui  n'^tait  rien  de  moins  qu'une  revolution 
universelle. 

L'ceuvre,  cependant,  est  loin  d'avoir  dt6  inutile. 


ANNEX    No.    2. 
Speech  delivered  by  M.  Leon   Bourgeois. 

It  is  a  great  honour  for  me  to  have  been 
delegated  by  the  Council  of  the  League,  of  Na- 
tions to  open  the  meetings  of  the  Committee 
of  Jurists  charged  with  the  duty  of  preparing  the 
constitution  of  the  Permanent  Court  of  Interna- 
tional Justice. 

The  personal  authority  of  the  members  of 
your  Committee  assures  the  success  of  your 
labours.  That  authority  at  once  presages  and 
guarantees  the  respect  '.which  will  surround1 
in  the  future  that  supreme  institution  whose  de- 
cisions must  establish  the  sovereignty  of  law  in 
all  the  world. 

Ii  welcome  here  Messrs.  Adatci,  Altamira, 
Bevilaqua,  Descamps,  Hagerup,  de  La- 
pradelle,  Loder,  Lord  Phillimoret, 
Ricci-Busatti  and  particularly  Mr.  Elihu 
Root,  the  great  jurist  and  eminent  American 
statesman,  whose  presence  permits  us  to  affirm 
that  in  the  work  which  has  called  us  together 
the  old  world  and  the  new  world,  in  spite 
of  passing  difficulties,  cannot  be  separated  by 
a  durable  barrier,  and  that  indeed  the  two 
words  ,,old  world"  and  ,,new  world"  can  now 
have  no  other  meaning  than  the  world  of 
the  past  and  the  world  of  the  future.  For  it  is 
nothing  less  than  humanity  as  a  whole  which  will 
form  the  new  world  of  to-morrow. 

It  is  fitting  that  The  Hague  has  been  design- 
ated for  the  -meetings  of  your  Committee.  The 
recollection  of  the  Conferences  of  1899  and  1907 
can  never  pass  from  the  memory  of  those  who 
had  the  honour,  -  -  and  there  are  some  of  them 
amongst  you  -  -  to  take  part  in  them.  It  would 
be  unjust  to  allow  these  first  steps  in  the  orga- 
nisation of  justice  and  peace  to  be  forgotten. 
It  is  true  that  the  artisans  of  these  times  had  not 
the  power  and  did  not  even  dream  of  establishing 
at  a  single  blow  and  at  once  the  sovereign  power 
of  right.  They  knew  that  the  force  of  special  in- 
terests and  of  passion  remains  and  will  remain 
always  formidable.  It  took  three  centuries  for 
Christianity  to  establish  its  empire  in  the  world, 
and  no  one  could  have  imagined  that  an  inter- 
national convention,  however  solemn,  could  suf- 
fice to  realise  what  must  be  nothing  less  than 
a  universal  revolution. 


Les  chcmins  ont  e"td  ouverts.  Les  mdthodes  out  e"te 
de"termin6es.  L'id£e  gene"reuse  qui,  depuis  Henri 
IV,  grace  aux  travaux  des  philosophies  du  iSeme 
et  du  igeme  siecles,  avait  pu  gagner  les  esprits 
supeVieurs,  avait  pris  pour  la  premiere  fois,  a 
La  Haye,  une  forme  concrete  dans  une  seVie 
d'actes  mternationaux  qu'avaient  contresignes  les 
rcpresentantfc  de  plus  de  quarante  nations. 

Et  1'importance  des  re"sultats  pratiques  ne  peut 
6tre  me"connue. 

Est-ce  dans  le  Palais  de  la  Haye  qu'on  peut 
oublier  les  arbitrages  et  les  enquetes  qui,  notam- 
ment  dans  les  affaires  du  Dogger  Bank,  de  Casa- 
blanca, du  ,,Carthage"  et  du  ,,Manouba"  ont,  a 
plusieurs  reprises,  ecart£  des  risques  de  conflits 
graves  et  peut-etre  des  guerres  entre  plusieurs 
grandes  Puissances  ? 

Mais  il  fallait  sans  doute  qu'une  terrible  legon 
de  choses  fut  donnde  au  monde  pour  que  la 
semence  germat,  pour  que  pe'ne'trat  dans  la  pen- 
s6e,  non  seulement  des  Gouvernements  mais  des 
peuples,  cette  ve"rite  essentielle  que  ce  n'est  pas 
dans  les  conflits  de  la  force  qu'on  pourra  jamais 
de"couvrir  les  fondements  de  la  paix  entre  les 
Etats,  pas  plus  que  ceux  de  la  paix  entre  les 
hommes. 

He"las,  il  a  fallu  les  horreurs  de  ces  quatre 
armies  de  guerre,  les  ruines  accumulees,  les  mil- 
lions de  morts,  les  crimes  inexpiables  pour  ouvrir 
les  yeux  du  plus  grand  nombre,  et  si,  dans  cer- 
tains pays,  la  folle  ambition  des  politiques  peut 
encore  admettre  le  retour  de  semblables  cata- 
strophes, elle  soulevera  desormais  dans  1'ame 
des  simples  innombrables  la  reVolte  ouverte  du 
sentiment  et  de  la  conscience. 

Une  autre  condition  s'est  realised.  La  victoire 
des  soldats  de  la  civilisation  et  de  la  libert£  a 
permis  de  re"parer  les  plus  graves  des  injustices 
de  1'histoire,  d'abolir  les  plus  cruelles  des  servi- 
tudes du  passe".  Les  peuples  conquis  ont  e"t£ 
liberes,  les  droits  des  nations  k  se  constituer 
eltes-memes  ont  6fe  reconnus.  II  est  possible 
maintenant  d'envisager  1'heure  ou  Te"tat  de  fait 
ne  sera  plus  contraire  aux  regies  du  droit. 

Un  tribunal  dont  les  sentences  doivent  garan- 
tir  le  maintien  de  la  paix  n'a  d'autorit^  que  si 
cette  paix  est  fondee  sur  le  droit  lui-meme.  La 
paix,  avons-nous  de"ja  dit,  c'est  la  dur£e  du  droit. 
Dans  toute  la  mesure  oil  le  droit  aura  e"te  assure 
par  la  victoire,  vous  pourrez,  Messieurs,  travail- 
ler  librement  a  son  triomphe  definitif. 


The  work,  however,  is  far  from  having  been 
useless.  Roads  were  opened.  Methods  were 
laid  down.  That  generous  idea  which,  since 
the  time  of  Henry  IV,  thanks  to  the  labours 
of  the  philosophers  of  the  eighteenth  and  nine- 
uvnth  centuries,  has  succeeded  in  winning 
the  support  of  all  superior  intelligences,  took 
for  the  first  time  at  The  Hague  a  concrete  form 
in  a  series  of  international  acts  which  were  coun- 
tersigned by  the  representatives  of  more  than 
forty  nations. 

Nor  should  the  importance  of  the  practical 
results  be  disregarded. 

It  is  not  here,  in  this  Palace  of  The  Hague,  that 
we  should  forget  the  arbitrations  and  the  inqui- 
ries which,  notably  in  the  affairs  of  the  Dogger 
Bank,  of  Casablanca,  of  the  "Carthage"  and  of  the 
"Manouba",  on  several  occasions  warded  off  the 
risk  of  serious  conflicts  and  perhaps  even  of 
war  between  several  great  Powers. 

It  needed,  however,  without  doubt  that  a  ter- 
rible object-lesson  should  be  given  to  the  world 
in  order  that  into  the  minds  not  only  of  govern- 
ments but  of  peoples  there  might  sink  the  essen- 
tial truth  that  it  is  not  in  the  conflicts  of  force 
that  one  can  ever  discover  the  foundations  of 
peace  between  States  any  more  than  between  in- 
dividuals. 

It  has,  alas,  needed  the  horrors  of  four 
years  of  War,  of  accumulated  ruins,  of  millions 
of  dead  and  of  crimes  which  are  inexpiable,  to 
open  the  eyes  of  the  greater  number  of  men. 
and  if  in  some  countries  the  mad  ambition  of 
politicians  can  still  contemplate  a  return  to  simi- 
lar catastrophes,  it  would  arouse  immediately 
in  the1  soul  of  innumerably  simple  people  the  open 
revolt  both  of  feeling  and  of  conscience. 

And  another  condition  has  been  realised.  The 
victory  of  the  soldiers  of  civilisation  and  of  libertv 
enabled  reparation  to  be  made  for  some  of  the 
most  serious  injustices  of  history  and  the  aboli- 
tion of  some  of  the  most  cruel  servitudes  of  the 
past.  The  conquered  peoples  have  been  freed  and 
th'd  rights' of  nations  to  constitute  themselves  have 
been  recognised.  It  is  possible  now  to  contem- 
plate the  hour  when  the  world  de  facto  will  not 
be  contrary  to  the  world  de  jure. 

A  tribunal  whose  sentences  should  guarantee 
the  maintenance  of  peace  has  only  authority  if  that 
])!•:> re  is  founded  on  public  right  itself.  Peace,  as 
we  have  already  said,  is  simply  the  stable  existence 
of  right,  and  in  all  that  measure  in  which  right 
lias  been  assured  by  the  victory,  you  will  be  able. 
Gentlemen,  to  work  in  freedom  towards  its  final 
triumph. 


Je  suis  verm  ici,  Messieurs,  au  nom  du  Conseil 
de  la  Societe"  des  Nations.  C'est,  en  effet,  ce 
Conseil  qui  a,  par  application  de  1'article  14  du 
Pacte  de  Versailles,  ete  charge  de  1'organisation 
de  la  Justice  internationale.  Un  memorandum  du 
Secretaire  General  a  pose  devant  vous,  avec  une 
interpretation  aussi  exacte  que  possible  du  Pacte, 
les  questions  principales  que  vous  aurez  k  re"- 
soudre.  Ces  questions,  j'en  rappelais  moi-meme 
quelques-unes  dans  mon  rapport  a  la  session  du 
Conseil  tenu  a  Londres  au  mois  de  fevrier 
dernier: 

Comment  la  Cour  Permanente  sera-t-elle  orga- 
nisee? 

Comment  ses  membres  seront-ils  nommes? 

Quel  sera  leur  nombre  et  leur  situation? 

En  quel  pays,  en  quelle  ville  son  siege  sera-t-il 
fixe"? 

Quelles  seront  ses  regies  de  procedure,  aussi 
bien  en  ce  qui  concerne  1'instruction  que  le  juge- 
ment  des  litiges? 


Quelles  seront,  enfin,  les  limites  de  sa  compe'- 
tence?  Sur  ce  dernier  point,  le  Pacte  lui-meme  et 
les  divers  traites  qui  viennent  d'etre  signers  ne 
vous  donnent  pas  seulement  un  certain  nombre 
d'indications,  mais  vous  apportent  des  decisions 
precises,  et  si  quelques  dispositions  de  ces  traites 
et  du  Pacte  vous  semblent  impliquer  des  restric- 
tions regrettables,  il  ne  faut  pas  oublier  que,  sans 
meme  envisager  aucun  amendement  au  Pacte, 
le  Conseil  et  I'Assemblee,  inspires  par  vos  tra- 
vaux,  peuvent,  en  vertu  des  art.  12  et  15,  ac- 
croitre  considerablement  le  champ  d'action  de 
la  Cour. 

Des  maintenant,  certains  points  vous  paraitront 
surement  acquis.  La  Cour  de  Justice  doit  etre 
une  veritable  Cour  Permanente.  Ce  n'est  pas 
simplement  a  des  arbitres  choisis  eVentuellement 
en  cas  de  conflit  par  les  parties  inte"resse"es,  c'est 
a  un  petit  nombre  de  juges  sie"geant  constam- 
ment,  reoevant  un  mandat  dont  la  dur£e  per- 
mettra  1'e'tablissement  d'une  veritable  jurispru- 
dence, qu'il  appartiendra  de  dire  le  droit.  Cette 
permanence  est  un  symbole.  C'est  un  siege  eleve 
au  milieu  des  nations,  ou  toujours  sont  presents 
les  juges,  vers  qui  puisse  toujours  se  porter 
1'appel  des  faibles  et  se  dresser  la  protestation 
du  droit  viole\  Choisis  non  en  consideration  de 
1'Etat  auquel  ils  appartiennent  mais  a  raison  de 
leur  autoritd  personnelle,  de  leur  passe",  du  respect 
qui  s 'attache  &  leur  nom  connu  du  monde  entier, 
ces  juges  representeront  le  veritable  esprit  inter- 
national, qui  n'est  nullement,  comme  on  1'a  pr£- 


I  have  come  here,  Gentlemen,  in  the  name 
of  the  Council  of  the  League  of  Nations.  That 
Council,  by  the  application  of  Article  14  of  the 
Covenant  of  Versailles,  was  charged  with  the 
organisation  of  international  justice.  A  Memo- 
randum by  the  Secretary-General  has  set  out 
for  you,  with  as  exact  as  possible  an  interpret- 
ation of  the  Covenant,  the  principal  questions 
which  you  will  have  to  resolve.  These,  questions  I 
summed  up  myself  to  a  certain  degree  in  my 
report  to  the  session  of  the  Council  held  in  .Lon- 
don in  February  last: 

How  should  the  Permenant  Court  be  orga- 
nised ? 

How  should  its  members  be  appointed  ? 

What  will  be  their  number  and  status  ? 

In  what  country  and  in  what  town  will  the 
seat  of  the  Court  be  fixed? 

What  will  be  its  rules  of  procedure,  both  in 
the  matter  of  preliminary  ,  pleadings  and  of 
judgment  ? 

What  will  be,  finally,  the  limits  of  its  com- 
petence ? 

On  this  last  point  the  Covenant  itself  and  the 
different  treaties  which  have  been  lately  signed 
not  only  give  you  a  certain  number  of  indica- 
tions, but  bring  you  precise  decisions,  and  if 
some  of  the  dispositions  of  these  treaties  and  of 
the  Covenant  appear  to  you  to  imply  regrettable 
restrictions,  it  must  not  be  forgotten  that  without 
necessarily  envisaging  any  .amendment  of  the 
Covenant,  the  Council  and  the  Assembly,  in- 
spired by  your  labours  arid  in  virtue  of  Articles 
12  and  15,  can  considerably  increase  the  field  of 
activity  of  the  Court. 

From  the  start,  however,  some  points  will 
appear  to  you  to  be  already  certainly  obtained. 
The  Court  of  Justice  must  be  a  true  Permanent 
Court.  It  is  not  simply  a  question  of  arbitrators 
chosen  on  a  particular  occasion,  in  the  case  of 
conflict,  by  the  interested  parties;  it  is  a  small 
number  of  judges  sitting  constantly  and  receiv- 
ing a  mandate  the  duration  of  which  will  enable 
the  establishment  of  a  real  jurisprudence,  who 
will  administer  justice.  This  permanence  is  a 
symbol.  It  will  be  a  seat  raised  in  the  midst  of 
the  nations,  where  judges  are  always  present, 
to<  whom  can  always  be  brought  the  appeal  of  the 
weak  and  to  whom  protests  against  the  violation 
of  right  can  be  addressed.  Chosen  not  by  reason 
of  the  State  of  which  they  are  citizens,  but  by 
reason  of  their  personal  authority,  of  their  past 
career,  of  the  respect  which  attaches  to  their 
names  known  over  the  whole  world,  these  judges 
will  represent  a  truly  international  spirit  which 
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tendu,  la  negation  des  legitimes  int^rets  de  cha- 
que  nation,  mais  qui  est,  au  contraire,  la  sauve- 
garde  de  ces  intents,  dans  la  limite  meme  de 
leur  legitimite. 

Cette  Cour  Permanente  ne  sera  pas,  nous 
1'avons  dit,  une  Cour  d'arbitrage,  mais  une  Cour 
de  justice.  La  Cour  d' Arbitrage  dont  nous  avons 
rapped  les  e"minents  services,  ne  cessera  point  de 
fonctionner,  dans  •  tous  les  cas  pour  lesquels 
elle  a  6t6  cre"ee.  Mais  elle  a  ses  caracteres  pro- 
pres,  son  domaine  determine.  II  y  a,  entre  la 
sentence  arbitrale  et  1'arret  d'un  tribunal,  une 
difference  essentielle,  difference  aussi  profonde 
que  celle  qui  existe  entre  1'equite  et  la  justice. 

L'arbitrage  peut  tenir  compte  de  mille  elements 
de  fait,  de  mille  contingences,  souvent  de  cer- 
taines  necessites  d'ordre  politique.  L'arret  de  ju- 
stice ne  tient  compte  que  de  la  regie  definie  et 
fixee  par  la  loi.  On  peut  dire  que,  dans  chaque 
Etat,  le  domaine  de  la  justice  proprement  dite 
s'est  etendu  peu  a  peu  k  mesure  que  les  legis- 
lations, s'etendant  elles-memes  et  penetrant  plus 
profondement  dans  le  jeu  des  relations  indivi- 
duelles,  pr^cisaient  pour  chacune  de  ces  relations 
les  droits  et  les  obligations  de  chacun  des  ci- 
toyens. 

Certes,  la  definition  juridique  des  droits  et  des 
obligations  n'atteindra  jamais  la  totalite  des  rap- 
ports entre  les  homines,  mais  on  peut  dire  que 
le  progres  de  la  vie  normale,  a  1'interieur  des 
Etats,  a  toujours  suivi  1'accroissement  du  do- 
maine de  I'autorite'  judiciaire,  et  c'est  pourquoi 
1'independance  de  1'autorite  judiciaire  vis  a  vis 
des  pouvoirs  politiques  semble,  de  plus  en  plus, 
1'une  des  garanties  essentielles  de  la  liberte  et 
de  la  paix  interieure. 

Messieurs,  nous  pouvons  done  prevoir  qu'il 
en  sera  de  meme  pour  les  Etats.  Us  n'ont  encore, 
les  uns  vis  k  vis  (des  autres,  que  des  rapports 
incertains,  dont  la  nature  est  mal  definie,  dont 
les  regies  sont  livrees  encore  aux  contestations 
sans  fin,  au  hasard1,  a  1'arbitraire,  ainsi  qu'il  en 
etait  entre  les  citoyens  de  chaque  Etat  aux  pre- 
miers ages  de  la  civilisation. 

Ce  que  la  Societe  des  Nations  se  propose  pre- 
cisement  de  cr6er,  c'est  cette  definition  nouvelle 
et  plus  complete  du  nombre  le  plus  grand  pos- 
sible des  relations  entre  les  Etats,  de  facon  a 
donner  une  competence  toujours  plus  etendue 
au  pouvoir  supreme  de  la  justice. 

Je  sais  que,  pour  certains  esprits,  ce  qui  devrait 
etre  organise  avant  tout,  c'est  la  justice  inter- 
nationale.  II  n'y  a  pas  d'opposants  contre  le  pro- 
jet  de  constitution  de  la  Cour  de  Justice,  mais 
plusieurs  juristes  eminents  voudraient  reserver, 
jusqu'a  nouvel  ordre,  1'organisation  proprement 
dite  de  la  Societe  des  Nations. 


is  by  no  means,  as  some  people  pretend,  a  ne- 
gation of  the  legitimate  interests  of  each  nation, 
but  which  is,  on  the  contrary,  the  safeguard  of 
these  interests,  within  the  very  limits  of  their 
legitimacy. 

This  Permanent  Court  will  not  be,  as  I  have 
saidj,  a  Court  of  arbitration,  but  a  Court  of  justice. 
The  Court  of  Arbitration,  whose  eminent  services 
we  all  remember,  will  certainly  not  cease  to  func- 
tion in  all  the  cases  for  which  it  was  set  up. 
But  it  has  a  special  character  and  its  range  of 
action  is  already  determined.  There  is  between 
the  sentence  in  an  arbitration  and  the  judgment 
of  a  tribunal  an  essential  difference,  a  difference 
as  profound  as  that  which  exists  between  equity 
and  justice.  Arbitration  can  take  account  of  a 
thousand  elements  of  fact  and  a  thousand  con- 
tingencies, and  often  of  certain  necessities  of 
a  political  kind.  The  decrees  of  justice  take  ac- 
count only  of  a  rule  defined  and  fixed  by  law. 
In  every  State  the  domain  of  justice  properly 
so-called  has  spread  step  by  step  as  the  body 
of  legislation,  extending  itself  and  penetrating 
more  deeply  into  the  interplay  of  individual  re- 
lations, defined  for  each  one  of  these  relations 
the  rights  and  obligations  of  every  citizen. 

Certainly  the  juridical  definition  of  these  rights 
and  obligations  will  never  reach  the  sum  of  the 
points  of  contact  between  people,  but  it  is  fair  to 
say  that  progress  in  normal  life,  in  the  interior  of 
States,  has  always  followed  an  enlargement  of 
the  domain  of  judicial  authority,  and  it  is  for 
that  reason  that  the  independence  of  the  judi- 
cial authority  vis-a-vis  the  political  power  appears 
more  and  more  one  of  the  essential  guarantees 
of  liberty  and  internal  peace. 

Gentlemen,  we  can  foresee  (then  that  it  will  b'e 
the  same  in  the  case  of  States  themselves.  Thjey 
have  up  to  now  one  towards  another  uncertain 
modes  of  contact,  the  nature  of  which  is  badly 
defined,  the  laws  of  which  are  still  at  the  mercy 
of  endless  differences  of  opinion,  or  of  arbitrary 
chance,  just  as  it  was  between  the  citizens  of 
each  country  in  the  first  ages  of  civilisation. 

The  precise  object  of  the  League  of  Nations 
is  just  this  new  and  more  complete  definition 
of  the  largest  possible  number  of  relations  be- 
tween States,  in  such  a  way  as  to  give  an  always- 
increasing  competence  to  the  supreme  power  of 
justice. 

I  know  that,  in  the  minds  of  certain  people,  the 
view  is  that  what  must  be  organised  before  every- 
thing is  international  justice  itself.  There  are  no 
real  opponents  of  the  project  of  setting  up  a  Court 
of  Justice,  but  there  are  certain  eminent  jurists 
who  would  prefer  to  reserve,  until  some  fresh 


Me  sera-t-il  permis  de  dire  pourquoi  le  Con- 
seil  de  la  Societe  des  Nations  a  considere  les 
deux  institutions  comme  complementaires  1'une 
de  1'autre,  comme  devant  etre  organisees  en 
meme  temps,  comme  ne  pouvant,  si  elles  doivent 
vivre,  se  passer  1'une  de  1'autre? 

Essayons  de  nous  rendre  compte  de  la  puis- 
sance d'action  d'une  institution  de  justice  inter- 
nationale. 

Quelle  sera  la  matiere  offerte  a  ses  decisions? 

Quel  sera  son  pouvoir  de  penetration  dans 
les  faits? 

Quelle  sera  la  garantie  d'une  execution  exacte 
de  ses  arrets? 

La  justice  suit  necessairement  1'organisation 
de  la  vie  elle  meme.  Dans  1'interieur  d'un  Etat, 
les  tribunaux  ne  peuvent  ve"ritablement  et  utile- 
ment  statuer  que  si  des  lois  precises  ont  deter- 
mine les  rapports  entre  les  hommes,  fixant,  par 
consequent,  les  droits  et  les  obligations,  et  offrant 
aux  representants  du  droit  le  moyen  de  con- 
fronter  les  faits  avec  le  droit  ainsi  defini  et  d'en 
reprimer  les  violations. 

En  d'autres  termes,  la  vie  precede  le  droit. 
Tant  qu'elle  est  inorganis6e,  tant  que  le  fonc- 
tionnement  de  ses  differentes  formes  politiques, 
sociales  ou  economiques  n'ont  pas  ete  determi- 
nees,  une  action  d'^quite  peut  s'exercer  entre 
les  tendances  et  les  forces  contraires,  mais  1'ac- 
tion  veritable  du  droit  n'est  pas  nee. 

Entre  les  Etats,  il  ne  peut  en  £tre  autrement. 
La  vie  internationale  tend  a  se  developper  cha- 
que  jour  avec  une  intensity  que  nul,  il  y  a  un 
siecle,  n'aurait  pu  prevoir  et  n'aurait  ose  mesu- 
rer.  L'interdependance  des  phenomenes  de  tout 
ordre,  politiques,  Economiques,  financiers,  soci- 
aux,  fait  retentir  jusqu'aux  extremit6s  du  monde 
la  repercussion  des  besoins  et  des  activitds  de 
chacun. 

La  creation  d'organes  intemationaux  ou  se 
reglera,  dans  un  interet  superieur,  le  flux  et  le 
reflux  de  toutes  ces  forces  est  indispensable  a 
la  paix  et  a  la  prosperity  de  chacun  et  de  tous. 
Le  Conseil  de  la  Societe  des  Nations  s'est  donne 
pour  tache  de  cr£er  aussi  rapidement  que  pos- 
sible ces  organes  de  la  vie  Internationale:  .orga- 
nisation de  la  statistique  universelle,  organisa- 
tion du  travail,  organisation  de  1'hygiene,  orga- 
nisation de  la  liberte  du  transit;  tels  sont  les  prin- 
cipaux  objets  auxquels  il  a  consacre"  sa  derniere 
session  de  Rome. 

L'institution  d'un  organisme  Economique  et  fi- 
nancier n'a  pu  etre  enterprise  des  cette  session; 
la  situation  ge"ne"rale  du  monde,  profonde"ment 
troublee  par  les  consequences  de  la  guerre,  ne 
peut  etre  d'ailleurs  determinee  tant  que  la  si- 


arrangement,  the  organisation  of  the  League  of 
Nations  specially  so-called. 

May  I  be  permitted  to  say  why  the  Council 
of  the  League  of  Nations  consider  the  two  in- 
stitutions as  complementary  the  one  to  the  other, 
as  of  necessity  being  organised  at  the  same  time 
and  as  being  unable,  as  long  as  they  wish  to 
preserve  their  existence,  to  do  without  each 
other  ? 

Let  us  try  now  to  estimate  the  scope  of  action 
of  an  institution  of  international  justice. 

What  will  be  the  material  offered  for  its  de- 
cisions ? 

What  will  be  its  power  of  exploring  facts  ? 

What  will  be  the  guarantee  of  an  exact  exe- 
cution of  its  decisions  ? 

Justice  follows  necessarily  the  organisation  of 
life  itself.  In  the  interior  of  a  State  the  Courts  can 
only  give  decisions  in  any  real  and  useful  sense, 
if  precise  laws  have  already  determined  the  rela- 
tions between  men,  fixing  in  consequence  their 
rights  and  obligations  and  offering  to  the  re- 
presentatives of  law  the  means  of  confronting 
the  facts  with  the  law  so  defined  and  of  repress- 
ing the  violations  of  it. 

In  other  words  life  precedes  law.  In  so  far 
as  it  is  unorganised,  in  so  far  as  the  functioning 
of  its  different  forms,  political,  social  or  econo- 
mic, have  not  been  determined,  the  action  of 
equity  can  be  exercised  between  conflicting  for- 
ces and  tendencies,  but  the  true  action  of  law 
has  not  yet  been  born. 

Between  States  it  cannot  be  otherwise.  Interna- 
tional life  tends  to  develop  every  day  with  an 
intensity  which  no  one  a  century  ago  could  have 
foreseen  or  dared  to  estimate.  The  interdepen- 
dence of  matters  of  every  order,  political,  eco- 
nomic, financial,  social,  makes  felt  at  the  very, 
extremities  of  the  world  the  repercussion  of  the 
needs  and  activities  of  everyone.  The  creation 
of  an  international  organ  through  which,  in  the 
higher  interest  of  all,  the  flux  and  reflux  of 
all  these  forces  shall  be  regulated,  is  indispen- 
sable to  the  peace  and  prosperity  of  each  and 
all.  The  Council  of  the  League  of  Nations  has 
undertaken  the  task  of  creating  as  rapidly  as 
possible  these  organs  of  international  life:  the 
organisation  of  universal  statistics,  the  organi- 
sation of  labour,  of  health,  of  the  freedom  of 
transit :  these  are  the  chief  objects  with  which 
it  dealt  at  its  last  session  in  Rome. 

At  that  session,  the  institution  of  an  economic 
and  financial  organisation  could  not  be  under- 
taken. The  general  situation  of  the  world,  pro- 
foundly troubled  as  it  is  by  the  consequences 
of  the  war,  cannot  be  determined  until  the  special 
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tuation  sp^ciale  des  signataires  du  Traite  de 
Paix  n'aura  pas  elle-meTne  &£  ddfinie  par  les 
Etats  directement  int£ress£s.  Mais,  des  main- 
tenant,  le  Conseil  a  arret£  le  programme  des 
travaux  de  la  Conference  universelle  k  laquelle 
seront  confines  les  Etudes  pre"liminaires,  qui  per- 
mettront  de  Jeter  les  bases  de  cette  mutuality 
financiere  qul  donnera  une  forme  stable  au  credit 
international. 

Comment  I'ensemble  de  ces  organismes  pour- 
rait-il  etre  protege  centre  les  conflits  de  chaque 
jour  si  1'institution  judiciaire  n'e*tait  point  toujours 
pre"sente  et  toujours  prete  k  les  e"viter  ou  k  les 
re"soudre  ? 

Mais  comment,  en  retour,  1'organisation  judi- 
ciaire internationale,  qui  doit  avoir  pour  tache  de 
garantir  le  respect'  des  droits  et  l'exe"cution  des 
obligations  entre  toutes  les  nations  pourrait-elle 
suffire  k  sa  tache  si  le  fonctionnement  regulier 
de  tous  ces  organes  de  la  vie  internationale 
n'avait  pas  e"t£  d'abord  prdalablement  assure"? 

Enfin,  il  est  un  dernier  point  de  vue  auquel 
il  faut  se  placer  pour  envisager  les  rapports 
ne'cessaires  de  la  Societe  des  Nations  et  de  la 
Justice  Internationale,  et  l'e"troite  solidarite  qui 
existe  et  qui  existera  toujours  da  vantage  entre 
leurs  deux  actions. 

J'aborde  ici  nettement  le  probleme  d^cisif  des 
sanctions. 

Quelle  serait  1'efficacite,  quelle  serait  la  r&ilite 
d'une  sentence  de  justice,  si  elle  ne  trouvait  pas 
dans  une  forte  organisation  des  institutions  in- 
ternationales  ce  qu'on  appelle  en  termes  techni- 
ques 1 'executive  de  ses  decisions? 

Le  Pacte  preVoit  plusieurs  degres  de  sanctions: 
sanctions  juridiques,  sanctions  diplomatiques, 
sanctions  e"conomiques;  en  dernier  lieu,  et  dans 
des  limites  tres  spe"cialement  ddtennin^es,  sanc- 
tions militaires. 

II  est  souhaitable  qu'on  ne  soit  pas  oblige  d'y 
avoir  recours,  mais  il  est  impossible  de  penser 
que  toutes  tentatives  de  violence  disparaitront  de 
ce  monde  et  que,  par  consequent,  1'opposition 
de  la  force  du  droit  k  la  force  de  la  violence  ne 
soit  pas,  he"las,  encore  bien  longtemps  ndcessaire. 

Le  Pacte  a  preVu,  dans  son  art.  9,  la  constitu- 
tion d'une  commission  militaire,  navale  et 
ae"rienne,  chargee  de  dormer  son  avis  sur  rexe"cu- 
tion  des  dispositions  des  articles  i  et  8  et,  d'une 
facon  ge"ne"rale,  sur  les  questions  militaires  na- 
vales  et  ae"riennes. 

Le  Conseil  de  la  Socie^e  a,  des  sa  session  k 
Rome,  fix^  le  statut  de  cette  commission  mili- 
taire, qui,  des  maintenant,  peut  se  mettre  k 
1'ceuvre. 

Ainsi,  peu  k  peu,  va  se  former  le  cycle  corn- 


situation  of  the  signatories  of  the  Treaty  of  Peace 
has  itself  been  defined  by  the  States  directly 
interested.  But  already  the  Council  has  drawn 
up  the  programme  of  work  for  the  universal 
Conference  to  which  shall  be  entrusted  the  preli- 
minary investigations  which  will  enable  the  foun- 
dation to  be  laid  of  that  financial  co-operation 
which  will  give  stability  to  international  credit. 

How  is  this  collection  of  organisations  to  be 
protected  against  the  conflicts  of  everyday,  if 
the  judicial  institution  is  not  always  present  and 
always  ready  to  ward  off  a  conflict  or  to  settle  it  ? 

But  how  on  the  other  hand,  can  the  internatio- 
nal judicial  organisation  which  must  have  for  its 
task  to  guarantee  respect  for  the  rights  and  the 
execution  of  the  obligations  between  all  the 
nations,  be  sufficiently  strong  for  its  task,  if 
the  regular  functioning  of  all  these  other  orga- 
tions  of  international  life  has  not  been  assured 
beforehand  ? 

Finally,  there  is  a  last  point  of  view,  which 
we  must  take  in  order  to  envisage  the  necessary 
relations  between  the  League  of  Nations  and  the 
International  Court  of  Justice,  and  the  close  so- 
lidarity which  exists  and  which  will  always  exist 
to1  an!  increasing  degree  between  their  two  actions. 

I  approach  here  briefly  the  decisive  problem 
of  sanctions. 

What  would  be  the  efficacy,  what  would  be 
the  reality  of  a  sentence  of  justice,  if  it  did  not 
find  in  a  strong  organisation  of  international 
institutions  what  one  calls  in  a  technical  term 
the  executory  of  these  decisions  ? 

The  Covenant  foresees  several  degrees  of  sanc- 
tion, juridical  sanction,  diplomatic  sanction,  eco- 
nomic sanction,  and  as  a  last  resort  and,  within 
limits  verv  closelv  confined,  military-  sanction. 

J  s  J 

It  is  much  to  be  desired  that  we  should  not 
be  obliged  to  have  recourse  to  that,  but  it  is 
impossible  to  think  that  all  tendencies  towards 
violence  will  disappear  from  the  world  and  that 
m  consequence  the  opposition  of  the  force  of 
right  to  the  force  of  violence  will  not  be,  alas, 
still  for  a  long  time  necessary. 

The  Covenant  has  provided  in  Article  9  the 
constitution  of  a  military,  naval  and  air  Commis- 
sion, charged  with  advising  on  the  execution  of 
the  dispositions  of  Articles  I  and  8,  and  in  a 
general  way  to  advise  on  military,  naval  and 
air  questions. 

The  Council  of  the  League  at  its  session  in 
Rome  laid  down  the  terms  of  reference  for  this 
Commission,  which  can  now  get  to  work. 

So  little  by  little  there- will  be  a  complete  cycle 
of  international  life.  The  organisations  whose 
co-ordination  is  necessary  for  the  development 
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plet  de  la  vie  Internationale.  Les  organes  dont 
la  coordination  est  ne"cessaire  au  deVeloppement 
de  cette  vie  vont  pouvoir  entrer  en  action.  Les 
obligations  pre'cises  qui  resulteront,  pour  chacun 
des  Etats,  de  leur  integration  dans  cette  exis- 
tence commune,  pourront  etre  definies  succes- 
si\*ement.  Le  r£seau  du  droit  se  resserrera  entre 
ces  personnes  morales  dont  le  deVeloppement 
particulier  dependra  chaque  jour  davantage  du 
developpement  de  la  vie  commune.  Et  les  con- 
ditions juridiques  auxquelles  seront  soumis,  en 
vertu  des  memes  principes  de  droit,  les  actes 
de  chacun  et  les  actes  de  tous,  offriront  a  la 
justice  Internationale  la  matiere  toujours  plus 
riche,  plus  abondante  de  ses  decisions. 

Messieurs,  les  jurisconsultes  qui  sont  assem- 
bles a  La  Haye  me  pardonneront  d'avoir  semble 
devancer  les  avis  que  nous  sollicitons  der  leur 
science  et  de  leur  experience. 

Je  suis  loin,  croyez-le,  d'avoir  eu  une  telle 
pensee.  Parlant  au  nom  du  Conseil  de  la  Socie'te 
des  Nations,  j'ai  voulu  simplement  montrer  queiie 
grande  place,  a  nos  yeux,  doit  prendre  la  Cour 
de  Justice  dans  1'organisation  internationale  du 
monde.  Nous  la  voulons  arm£e  de  la  plus  haute 
puissance  morale,  organisee  pour  une  pdnetra- 
tion  aussi  profonde  que  possible  dans  les  rapports 
de  la  vie  des  nations. 

Nous  sommes  prets  a  assurer  aussi  complete- 
ment  que  possible  et  1'etendue  de  sa  competence 
et  1'execution  de  ses  arrets,  et  c'est  en  raison 
m6me  de  la  confiance  que  nous  mettons  en  son 
action  bienfaisante  que  nous  devons  etablir  entre 
les  pouvoirs  ge"neraux  du  Conseil  et  de  1'Assem- 
blee  et  les  pouvoirs  propres  de  la  Cour  la  solida- 
rit6  la  plus  etroite  et  1'harmonie  la  plus  parfaite. 

Vous  allez,  Messieurs,  dormer  la  vie  au  pou- 
voir judiciaire  de  I'humanite.  Les  philosophies  et 
les  historiens  nous  ont  dit  les  lois  de  la  gran- 
deur et  de  la  decadence  des  Empires;  nous 
attendons  de  vous,  Messieurs,  les  lois  qui  as- 
surent  la  perpetuite  du  seul  empire  qui  ne  peut 
connaitre  de  decadence;  1'empire  de  la  Justice, 
expression  de  1'dternelle  V£rite\ 


of  this  life  will  be  able  to  begin  to  work.  The 
precise  obligations  which  will  result  for  each 
State  from  their  integration  in  this  common 
existence  will  be  one  after  another  defined.  The 
network  of  law  will  be  drawn  more  tightly  be- 
tween these  legal  personalities  whose  individual 
development  will  become  daily  more  and  more 
dependent  upon  the  development  of  their  rela- 
tions one  with  another.  The  acts  of  one  and 
all  will  be  subject  to  the  same  legal  standards, 
judged  according  to  the  same  principles  of  just- 
ice, and  consequently  a  continually  increasing 
abundance  of  material  will  be  furnished  upon 
which  the  decisions  of  international  justice  may 
be  based. 

Gentlemen,  the  jurists  who  are  assembled  at 
The  Hague  will  pardon  me  for  having  appeared 
to  forestall  the  advice  which  we  solicit  from 
their  knowledge  and  their  experience. 

I  am  far,  you  must  believe,  from  having  had 
any  such  thought.  Speaking  in  the  name  of  the 
Council  of  the  League  of  Nations  I  have  wished 
simply  to  show  what  a  large  place  in  our  eyes 
the!  Co'Urt  of  Justice  must  take  in  the  international 
organisation  of  the  world.  We  wish  to  see  it 
armed  with  the  highest  moral  power  and  organ- 
ised for  a  penetration  as  deep  as  possible  into 
all  the  points  of  contact  in  the  life  of  nations. 

We  are  ready  to  assure  as  completely  as  possi- 
ble the  extent  of  its  competence  and  the  execu- 
tion of  its  judgements,  and  it  is  just  because  of 
the  confidence  that  we  place  in  its  beneficent 
action  that  we  wish  to  establish  between  the  ge- 
neral powers  of  the  Council  and  the  Assembly, 
and  the  special  powers  of  the  Court  the  closest 
solidarity  and  the  most  profound  harmony. 

You  are  about,  Gentlemen,  to  give  life  to  the 
judicial  power  of  humanity.  Philosophers  and 
historians  have  told  us  of  the  laws  of  the  growth 
and  decadence  of  Empires.  We  look  to  yoju, 
Gentlemen,  for  laws  which  will  assure  the  perpe- 
tuity of  the  only  empire  which  can  show  no 
decadence,  the  empire  of  justice,  which  is  the 
expression  of  eternal  truth. 
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ANNEXE  No.  3. 
Discours  prononce  par  le  Baron    Descamps. 

Ma  premiere  parole  comme  President  du  Co- 
mite  des  Jurisconsultes  charge  de  r^diger  un 
projet  de  Cour  Permanente  de  Justice  Interna- 
tionale, sera  une  demande  a  M.  le  Ministre  des 
Affaires  Etrangeres  de  vouloir  bien  transmettre 
a  Sa  Majeste  la  Reine  des  Pays-Bas,  avec  1'ex- 
pression  de  notre  profond  respect,  les  voeux  que 
nous  formons  pour  Son  auguste  personne,  pour 
la  Famille  Royale  et  pour  le  peuple  n6erlandais. 

Je  remercie  M.  le  Ministre  des  Affaires  Etran- 
geres et  M.  le  Deiegue  du  Conseil  de  la  Soci^te" 
des  Nations  qui  ont  bien  voulu  nous  apporter, 
avec  leur  souhaits  de  bienvenue,  1'appui  de  leurs 
paroles  autoris£es.  II  y  a  des  souvenirs  qui  sont 
plus  qu'une  joie,  qui  sont  une  force  pour  1'ame. 
Celui  que  nous  emporterons  des  discours  de  Leurs 
Excellences  M.  le  Jonkheer  van  Karne- 
beek  et  M.  Le"on  Bourgeois  sera  de  ce 
nombre.  II  demeurera  pour  nous  un  puissant 
re"confort  et  le  meilleur  des  encouragements  au 
moment  ou  nous  aliens  nous  efforcer  de  remplir 
une  mission  difficile  entre  toutes. 

Le  Conseil  de  la  Societe  des  Nations  a  con- 
stitue  un  Comit6  de  Jurisconsultes  charge*  de  lui 
presenter  un  projet  d'organisation  de  la  Cour 
Permanente  de  Justice  Internationale,  vise'e  par 
1'article  14  du  Traite"  de  Versailles  du  28  juin 
1919.  La  premiere  tache  qui  s'impose  naturelle- 
ment  a  ce  Comite  est  de  constater  1'etat  actual 
du  droit  international. 

Trois  conferences  de  la  Paix,  les  deux  pre- 
mieres tenues  a  La  Haye,  la  troisieme  tenue  a 
Paris,  se  sont  occup6es,  dans  des  conditions  dif- 
fdrentes,  de  1'organisation  de  la  justice  interna- 
tionale.  II  importe,  en  vue  d'une  solution  lumi- 
neuse  du  probleme  pose",  de  caracteriser  1'inter- 
vention  de  chacune  d'elles. 

C'est  k  la  Conference  de  la  Paix  de  1899  que 
revient  1'honneur  d'avoir  cree  pour  la  premiere 
fois  une  Cour  mondiale  de  justice  internationale 
sur  la  base  de  1'arbitrage. 

Le  rapport  k  la  Conference  s'exprime  sur  ce 
point  dans  les  termes  suivants:  ,,L'etablissement 
d'une  Cour  Permanente  d'Arbitrage  rdpond  aux 
aspirations  les  plus  prolondes  des  peuples  civili- 
ses, aux  progres  realises  dans  les  relations  des 
Etats,  au  developpement  moderne  du  conten- 


ANNEX    No.    3. 
Speech  delivered  by  Baron  Descamps. 

My  first  words  as  President  of  the  Committee 
of  Jurists  entrusted  with  drawing  up  a  plan 
for  a  Permanent  Court  of  International  Justice, 
will  be  to  request  the  Minister  for  Foreign  Af- 
fairs to  be  good  enough  to  convey  to  Her  Majesty 
the  Queen  of  the  Netherlands  the  expression 
of  our  profoundest  respect  and  our  good 
wishes  for  Herself,  the  Royal  Family  and  the 
Dutch  people. 

I  beg  to  tender  my  thanks  to  the  Minister  for 
Foreign  Affairs  and  to  the  Delegate  from  the 
Council  of  the  League  of  Nations  who  have 
welcomed  us  and  are  giving  us  the  support  of 
their  authority.  There  are  memories  which  are 
more  than  joys  -  -  memories  which  strengthen 
the  soul.  The  recollection  of  the  speeches  of 
Their  Excellencies  M.  le  Jonkheer  van  K  a  r 
nebeek  and  M.  Leon  Bourgeois  will  be 
one  of  these.  It  will  be  a  powerful  encourage- 
ment to  us  in  the  eminently  difficult  mission  we 
are  about  to  undertake. 

The  Council  of  the  League  of  Nations  has 
established  a  Committee  of  Jurists,  to  formulate 
and  submit  to  it  for  adoption  a  plan  for  the 
establishment  of  the  Permanent  Court  of  Inter- 
national Justice,  provided  for  in  Article  14  of 
the  Treaty  of  Versailles  dated  June  28th,  1919. 
The  first  task  with  which  this  Committee  is  con- 
fronted is  clearly  to  ascertain  the  present  state 
of  international  law. 

Three  Peace  Conferences,  the  first  two  held 
at  the  Hague,  the  third  at  Paris,  have  under  dif- 
ferent circumstances,  dealt  with  the  organisation 
of  international  justice.  In  order  to  throw  light  on 
the  problem  before  us,  it  is  important  that  we 
should  define  what  each  of  these  has  accom- 
plished. 

The  honour  of  having  created  for  the  first 
time  ^n  international  Court  of  Justice  based  on 
arbitration  belongs  to  the  Peace  Conference 
of  1899. 

The  Report  on  this  question  laid  before  th? 
Conference  reads  as  follows :  ,,The  establishment 
of  a  Permanent  Court  of  Arbitration  is  in  res- 
ponse to  the  highest  aspirations  of  civilised 
peoples,  to  those  ideas  of  progress  which  have 
been  realised  in  international  relations,  to  the 
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tieux  international,  au  besoin  qui  pousse  les  na- 
tions de  nos  jours  a  rechercher  une  justice  plus 
accessible  dans  une  paix  moins  precaire.  Cette 
grande  institution  pent  etre  un  puissant  auxi- 
liaire  pour  1'affermissement  du  sentiment  du  droit 
dans  le  monde." 

Les  traits  caracteristiques  de  la  nouvelle  in- 
stitution, au  point  de  vue  de  son  organisation, 
etaient  les  suivants: 

I.  Designation    par    chacune    des    Puissances 
signataires  d'un  nombre   egal   d'arbitres   inscrits 
sur    une    liste    generale  au  titre  de  membres  de 
la  Cour. 

II.  Libre  choix,  fait  dans  cette  liste,  des  arbi- 
tres  appeles  a  former  le  tribunal  en  exercice  dans 
les  divers  cas  de  recours  a  1'arbitrage. 

III.  Institution  a  La  Haye  d'un  Bureau  inter- 
national   servant    de   greffe  a   la   Cour  et  pour- 
voyant  aux  services  administratifs. 

IV.  Institution  d'un  Conseil  Permanent  d'admi- 
nistration  et  de   haut  controle,   compose  des  re- 
presentants  diplomatiques  des    Puissances   accre- 
dites   a    La    Haye,   sous   la  p  residence  de   M.   le 
Ministre  des  Affaires   Etrangeres  des   Pays-Bas. 

Au  point  de  vue  de  la  competence,  la  Con- 
vention pour  le  reglement  pacifique  des  conflits 
internationaux,  apres  avoir  traite  des  bons  of- 
fices et  de  la  mediation  ainsi  que  des  commis- 
sions internationales  d'enquete,  donnait  de  1'ar- 
bitrage, a  1'article  15,  la  definition  suivante: 
,,L'Arbitrage  international  a  pour  objet  le  regle- 
ment de  litiges  entre  les  Etats  par  des  juges 
de  leur  choix  et  sur  la  base  du  respect  du  droit." 

Precisant  la  portee  de  cet  article,  le  rapport  a 
la  Conference  s'exprimait  comme  suit:  ,,Dire  que 
1'arbitre  est  juge  et  qu'il  statue  en  droit,  c'est 
dire  que  1'arbitrage  ne  s'applique  pas  a  toute 
espece  de  diffeVends  entre  Etats. 

L'article  16  de'terminait  ensuite  la  nature  des 
questions  litigieuses  qui  sont  du  ressort  propre 
de  1'arbitrage. 

L'article  16  n'allait  pas  toutefois  au  dela  de 
cette  reconnaissance  generale.  Sous  1'empire  de 
cet  article,  chaque  Etat  de"cidait  souverainement, 
a  ce  point  de  vue,  -si  tel  ou  tel  cas  serait  soumis 
a  1'arbitrage,  sous  la  reserve  des  obligations  qu'il 
pouvait  avoir  contracted  par  d'autres  trace's. 

Touchant  ce  dernier  point,  1'article  19  renfer- 
mait  la  disposition  suivante:  ,,Independamment 
des  Traites  generaux  ou  particuliers  qui  stipulent 
actuellement  1'obligation  du  recours  a  1'arbitrage 
pour  les  Puissances  signataires,  ces  Puissances 
se  reservent  de  conclure,  soit  avant  la  ratifica- 
tion du  present  acte,  soit  posterieurement,  des 


modern  development  of  international  litigation, 
to  the  need  which  urges  nations  in  our  day  to 
seek  a  more  accessible  justice  in  a  less  uncertain 
peace.  This  great  institution  can  be  a  powerful 
auxiliary  for  the  strengthening  of  the  feeling 
of  justice  in  the  world". 

The  characteristic  features  of  the  new  insti- 
tution, from  the  point  of  view  of  organisation, 
were  the  following: 

I.  The  appointment  by  each  of  the  signatory 
Powers  of  an  equal  number  of  arbitrators,  en- 
tered in  a  general  list  as  members  of  the  Court. 

II.  The  free  choice,  from  this  list,  of  arbitrators 
who  would  be  chosen  to  form  the  tribunal  for 
each  case  which  may  arise  for  arbitration. 

III.  The  establishment,  at  the  Hague,  of  an 
International   Office  which  would   serve  as  re- 
gistry to  the  Court  and  provide  for  the  admini- 
strative services. 

IV.  The  establishment  of  a  Permanent  admini- 
strative  Council,    to    exercise    supreme   control, 
composed  of  the   diplomatic   representatives  of 
the  Powers  accredited  to  The  Hague,  with  the 
Dutch  Minister  for  Foreign  Affairs  as  President. 

With  regard  to  the  competence  of  the  Court, 
the  Convention  for  the  pacific  settlement  of  in- 
ternational disputes,  after  referring  to  "good  of- 
fices" and  to  mediation,  and  also  to  international 
commissions  of  enquiry,  gives  under  Article  15 
the  following  definition  of  arbitration:  "Interna- 
tional arbitration  has  for  its  object  the  settlement 
of  differences  between  States  by  judges  of  their 
own  choice,  and  on  the  basis  of  respect  for  law". 

The  Report  submitted  to  this  Conference  de- 
fines the  meaning  of  this  Article  more  accurately 
in  the  following  terms:  ,,To  say  that  the  arbi- 
trator is  judge  and  acts  according  to  law,  is  to 
say  that  arbitration  is  not  applicable  to  even- 
variety  of  dispute  between  States". 

Article  16  further  defines  the  nature  of  liti- 
gious questions  which  come  under  the  compe- 
tence of  arbitration  proper. 

Article  16  did  not,  however,  go  beyond  this 
general  recognition.  Under  the  present  Con- 
vention, each  State  decided  absolutely,  from  this 
point  of  view,  whether  such  a  case  should  bo 
submitted  to  arbitration,  saving  always  obliga- 
tions it  might  have  contracted  by  other  treaties. 

On  this  last  point,  Article  19  embodied  the 
following  regulation:  „ Independently  of  general 
or  private  Treaties  expressly  stipulating  recourse 
to  arbitration  as  obligatory  on  the  signatory  Po- 
wers, these  Powers  reserve  to  themselves  the 
right  of  concluding,  either  before  the  ratification 
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accords  nouveaux,  g^ndraux  ou  particuliers,  en 
vue  d'e"tendre  1'arbitrage  obligatoire  k  tous  les 
cas  qu'elles  jugeront  possible  de  lui  soumettre." 

C'est  en  application  de  cette  disposition  que 
s'est  formd  un  r^seau  extrdmement  remarquable 
de  conventions  arbitrales  dans  le  monde  des 
IHtats. 

L'article  21  de  la  convention  stipulait  que  ,,la 
Cour  Permanente  sera  compe"tente  pour  tous  les 
cas  d'arbitrages  k  moins  qu'il  n'y  ait  entente  entre 
les  parties  pour  1'etablissement  d'une  juridiction 
speciale". 

En  ce  qui  concerne  la  procedure  arbitrale,  il 
n'existait  pas,  avant  la  Conference  de  1899,  de 
regies  juridiques  generates  accepte'es  de  concert 
par  les  Etats.  Un  projet  de  reglement  concer- 
nant  cette  matiere  avait  6t6  elabore  par  1'Institut 
de  Droit  International,  et  complete  par  d'autres 
travaux  de  jurisconsultes  eminents.  L'ceuvre  k 
laquelle  s'etait  adonne  1'Institut  avait  ete  fecon- 
dee  par  la  pratique  de  nombreux  arbitrages  in- 
ternationaux.  C'est  en  puisant  k  la  double  source 
de  la  'Science  et  de  1'Expe'rience  que  la  Con- 
ference de  1899  a  consacre  un  des  chapitres  les 
plus  interessants  de  son  ceuvre  a  1'elaboration 
d'un  Code  de  procedure  arbitrale  comprenant 
les  points  fondamentaux  de  cette  procedure,  ap- 
peie  k  servir  de  reglement  type,  k  combler  les 
lacunes  des  compromis,  et  k  constituer  un  en- 
semble de  regies  que  la  volonte  des  parties  peut 
sans  doute  dominer  et  modifier,  mais  qui  sont 
particulierement  pre"cieuses  pour  les  cas  et  dans 
la  mesure  ou  les  Etats  ne  disposent  point 
autrement. 

Telle  a  ete  dans  ses  grandes  lignes  1'ceuvre  im- 
parfaite  sans  doute,  mais  remarquable  de  la  Con- 
ference de  1899. 

On  a  fait  k  cette  ceuvre  divers  reproches  dont 
les  uns  sont  sans  doute  fond£s  k  certains  egards, 
mais  dont  les  autres  ne  paraissent  pas  toujours 
justifies. 

On  s'est  plaint  du  nombre  peu  considerable 
de  litiges  defers  k  la  Cour  Permanente  de  La 
Haye.  Le  rapport  du  Secretaire  general  atteste 
que  durant  la  pe>iode  qui  s'est  ecouiee  depuis 
1'entree  en  action  de  la  Cour  de  La  Haye,  une 
vingtaine  de  litiges  ont  ete  soumis  k  cette  Cour. 
II  y  a  quelque  rigueur,  ce  semble,  k  demander 
k  la  jeunesse  les  fruits  de  l'age  mur,  et  il  n'est 
peut  etre  pas  juste  de  reprocher  k  une  institu- 
tion ce  qui  est  imputable,  dans  une  large  mesure, 
k  la  volonte  defaillante  des  Etats.  II  convient 
seulement  de  reconnaitre  que  certaines  conditions 
du  fonctionnement  de  cette  institution  ne  sont 
pas  de  nature  k  donner  toujours  une  impulsion 


of  the  present  act  or  later,  new  agreements,  ge- 
neral or  private,  with  a  view  to  extending  obli- 
gatory arbitration  to  all  cases  which  they  may 
consider  it  possible  to  submit  to  it." 

The  application  of  this  disposition  has  given 
rise  to  an  extremely  remarkable  system  of  ar- 
bitral conventions  between  the  members  of  the 
family  of  nations. 

Article  21  of  the  Convention  laid  down  that 
,,the  Permanent  Court  shall  be  competent  for 
all  arbitration  cases,  unless  the  parties  agree 
to  institute  a  special  tribunal." 

As  regards  the  procedure  of  arbitration,  there 
was,  prior  to  the  1899  Conference,  no  general 
judicial  regulation  in  existence  which  had  the 
endorsement  of  all  the  States.  A  draft-scheme, 
designed  to  regulate  this  matter,  had  been  for- 
mulated by  the  "Institut  de  Droit  International" 
and  had  been  supplemented  by  other  works  of 
eminent  jurists.  The  work  to  which  the  Institut 
devoted  itself  had  borne  fruit  in  numerous 
cases  of  international  arbitration.  Thus  the  1899 
Conference,  under  the  twofold  inspiration  of 
Science  and  Experience,  devoted  one  of  the  most 
interesting  chapters  of  its  work  to  the  elaboration 
of  a  Code  of  Procedure  in  Arbitration  which, 
since  it  contained  the  governing  principles  of  this 
Procedure,  was  intended  to  serve  as  a  standard 
body  of  rules  to  fill  the  gaps  of  compromises 
and  to  establish  a  compendium  of  rules  which 
the  parties  can,  no  doubt,  overrule  and  modify, 
but  which  are  of  particular  value  in  cases  where 
the  Governments  do  not  make  other  arrange- 
ments. 

Such,  in  broad  outline,  was  the  work  of  the 
1899  Conference,  imperfect  no  doubt,  but  ne- 
vertheless remarkable. 

Its  work  has  met  with  diverse  criticisms,  some 
of  which  are  undoubtedly  legitimate  in(  certain 
respects,  while  others  do  not  always  appear  to  be 
justified. 

It  has  been  made  a  ground  of  complaint  that 
so  little  litigation  is  brought  before  the  Perma- 
nent Court  of  The  Hague.  The  report  of  the 
Secretary-General  shows  that  from  the  time  the 
Hague  Court  first  entered  upon  its  duties,  some 
twenty  cases  have  been  referred  to  it.  It  would 
appear  somewhat  exacting  to  demand  of  youth 
the  experience  of  a  ripe  age,  and  it  is  scarcely 
just  to  reproach  the  institution  with  inactivity, 
when  this  is  in  a  large  measure  due  to  the  lack 
of  response  on  the  part  of  Governments.  We 
must  admit  however,  that  the  working  of  this 
institution  is,  under  certain  conditions,  not  al- 
ways calculated  to  give  a  real  stimulus  to  the 
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efficace  a  une  telle  volonte,  et  k  faire  edore  et 
murir  les  fruits  que  Ton  peut  attendre  d'une  or- 
ganisation developpee  de  la  justice  internationale. 

Fonctionnement  trop  couteux  pour  de  multi- 
ples affaires  contentieuses,  a-t-on  remarque",  et 
d'ou  sont  trop  absentes  les  garanties  de  perma- 
nence vraie  et  de  professionnalite  de  la  judica- 
ture, telles  que  nous  les  voyons  assurees  dans 
les  juridictions  nationales,  au  grand  avantage  du 
developpement  d'une  jurisprudence  ferme,  con- 
tinue et  progressive.  II  y  a  peut  etre  quelque 
nieprise  a  vouloir  calquer  1'organisation  de  la 
juridiction  internationale  sur  le  type  des  juridic- 
tions nationales.  II  convient  de  ne  jamais  perdre 
de  vue  ce  que  les  jurisconsultes,  dans  leur  Ian- 
gage  parfois  un  peu  rude,  mais  expressif,  en- 
tcndent  din;  lorsqu'ils  affirment  que  ,,le  siege  de 
la  matiere"  n'est  pas  precisement  le  meme,  les 
rocietes  nationales  etant,  par  essence,  des  socie- 
te"s  de  subordination  des  individus  a  un  gouver- 
nement  souverain  k  leur  egard,  et  la  societe  in- 
ternationale etant,  par  excellence,  une  societe  de 
coordination  entre  Etats  jouissant  d'une  egale 
souverainete.  Mais  sans  admettre  ici  une  assimi- 
lation complete,  il  est  a  coup  sur  expedient  de 
rechercher  comment  des  resultats  favorables  dans 
1'ordre  national  peuvent  etre  atteints,  en  une  large 
mesure,  tout  au  moins,  par  des  moyens  appro- 
pries,  k  une  situation  distincte  dans  1'ordre  in- 
ternational. 

C'est  sans  doute  en  se  plagant  &  ce  point  de 
vue  que  le  programme  de  la  Seconde  Conference 
de  La  Haye  portait:  „ Ameliorations  k  apporter 
aux  dispositions  de  la  Convention  relative  au 
reglement  pacifique  des  conflits  internationaux 
en  ce  qui  regarde  la  Cour  d'Arbitrage". 

Observons  maintenant  comment  la  nouvelle 
Conference  a  dirige  ses  travaux  dans  cette  voie. 

Un  effort  tres  remarquable  a  et6  fait  en  1907 
par  la  Seconde  Conference  de  la  Paix  en  vue 
de  realiser  le  progres  de  la  justice  internationale 
i]ans  deux  spheres  d'importance  primordiale: 
celle  de  1'organisation  et  celle  de  Iq  competence 
des  juridictions. 

Au  premier  point  de  vue,  la  Conference,  en 
meme  temps  qu'elle  revisait  la  Convention  pour 
le  reglement  des  conflits  internationaux,  et  for- 
mulait  notamment  des  regies  nouvelles  concer- 
nant  la  pratique  en  matiere  de  commissions  in- 
ternationales  d'enquete,  et  de  procedure  sommaire 
arbitrate,  la  Conference  a  consacre  une  bonne 
part  de  son  activite  a  1'eiaboration  d'un  ,,Projet 
dc  Convention  relative  a  I'etablissement  d'une 
Cour  de  justice  arbitrate"  appeiee  a  fonctionner 
,,k  c6te"  -  suivant  une  expression  souvent  re- 
produite  de  la  Cour  existante,  et  destine, 
meme  dans  1'opinion  des  principaux  protagonistes 


goodwill  of  the  Governments  and  to  bring  to 
maturity  the  fruits  which  might  be  expected 
to  result  from  a  completely  organised  system 
of  international  justice. 

It  has  been  said  that  this  is  too  costly  an 
organ  for  the  multitudious  matters  which  are  in 
dispute,  and  one  which  lacks  the  guarantees  of 
a  truly  permanent  and  professional  judicature, 
such  as  we  know  to  be  assured  in  national  juris- 
diction, to  the  great  advantage  of  a  firm,  con- 
tinuous and  progressive  jurisprudence.  There 
may  possibly  be  a  mistaken  idea  underlying  this 
desire  to  model  the  organism  of  international 
jurisdiction  upon  the  prototype  of  national  juris- 
diction. It  would  be  well  never  to  lose  sight  of 
what  jurists  mean,  when,  in  their  somewhat  crude 
but  expressive  language,  they  assert  that  the 
"subject-matter"  is  not  precisely  the  same,  as  in 
national  communities;  the  individuals  are  sub- 
ordinated to  the  sovereign  Government,  while 
the  international  community  is  eminently  one  in 
which  the  States  are  coordinated  and  enjoy  equal 
sovereignty.  Without,  however,  admitting  in  this 
case  complete  assimilation,  it  is '  unquestionably 
expedient  to  ascertain  in  what  manner  results 
favourable  in  the  national  order,  can  be  attained, 
to  a  high  degree  at  any  rate,  by  means  which 
are  appropriate  to  a  clearly  defined  international 
situation. 

It  was,  no  doubt,  from  this  point  of  view  that 
the  following  words  were  contained  in  the  pro- 
gramme of  the  Second  Hague  Conference:  "Im- 
provements to  be  made  in  the  provisions  of  the 
Convention  relative  to  the  pacific  settlement  of 
international  disputes  as  regards  the  Court  of 
Arbitration". 

Let  us  now  consider  what  the  new  Conference 
has  done  in  this  direction. 

A  very  remarkable  effort  was  made  in  1907 
by  the  Second  Peace  Conference  with  a  view  to 
assuring  the  progress  of  international  justice  in 
two  spheres  of  the  greatest  importance:  its  or- 
ganisation and  its  judicial  competence. 

In  the  first  instance,  while  revising  the  Con- 
vention for  the  pacific  settlement  of  international 
disputes  and  formulating  fresh  regulations  go- 
verning the  practice  of  international  Commis- 
sions of  Enquiry  and  of  summary  procedure  in 
arbitration,  the  Conference  devoted  a  good  deal 
of  its  time  to  the  elaboration  of  a  "Draft  Con- 
vention relative  to  the  creation  of  a  Court  of 
Arbitral  Justice",  called  upon  -  -  according  to  a 
much-used  term  -  -  to  act  "side  by  side"  with 
the  existing  Court  and  intended  by  the  principal 
advocates  of  the  new  institution  to  take  the  place 
of  the  former  organisation  at  a  relatively  early 
date. 
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de  1'organisme  nouveau,  a  se  substituer,  a  une 
date  plus  ou  nioins  rapprochee,  a  1'organisme 
ante"rieur. 

Les  premiers  articles  de  ce  projct  sont  ain>i 
i  i incus: 

,,Art.  i .  Dans  le  but  de  faire  progresser  la  cause 
de  1'arbitrage,  les  Puissances  contractantes  con- 
viennent  d'organiser,  sans  porter  attcinte  a  la  Cour 
permanente  d'arbitrage,  une  Cour  de  justice  ar- 
bitrale,  d'un  acces  libre  et  facile,  reunissant  des 
juges  reprdsentant  les  divers  systemes  juridiques 
du  monde  et  capable  d'assnrer  la  continuite  de 
la  jurisprudence  arbitrale. 

Art.  2.  La  Cour  de  justice  arbitrale  se  com- 
pose de  juges  et  de  juges  suppliants  choisis  parnii 
ies  personnes  jouissant  de  la  plus  haute  consi- 
deration morale  et  qui  tous  devront  remplir  les 
conditions  requises,  dans  leurs  pays  respectifs, 
pour  1'admission  dans  la  haute  magistrature,  ou 
rtre  des  jurisconsultes  d'une  competence  notoire 
(ii  tnatiere  de  droit  international. 

Les  juges  et  les  juges  suppleants  de  la  Cour 
sont  choisis,  autant  que  possible,  parmi  les  mem- 
bres  de  la  Cour  permanente  d'arbitrage.  Le  choix 
sera  fait  dans  les  six  mois  qui  suivront  la  ratifi- 
cation de  la  presente  Convention." 

Alais  quant  au  mode  de  composition  de  la 
Cour,  il  a  du  etre  omis  dans  le  projet,  tous  les 
efforts  faits  et  toutes  les  combinaisons  presen- 
tees pour  concilier  le  principe  de  1'egalit^  des 
1C  tats  avec  I'etablissement  d'un  nombre  neces- 
sairement  restreint  de  juges,  ayant  finalement 
echoue". 

Cette  lacune  demeurant  ouverte,  le  projet  ad- 
met  dans  son  article  6  que  la  Cour  en  perspec- 
tive designera  annuellement  trois  juges  effectifs 
avec  trois  suppleants,  appele"s  a  former  une  de'le'- 
gation  speciale  repondant  a  des  exigences  prati- 
ques souvent  signalers. 

Remarquons  encore,  au  point  de  vue  du  fonc- 
tionnement  de  la  delegation  spdciale,  qu'aux  ter- 
mes  de  1'article  20:  ,,Chacune  des  parties  a  le 
droit  de  designer  un  juge  de  la  Cour  pour  pren- 
dre  part,  avec  voix  deliberative,  a  1'examen  de 
1'affaire  soumise  a  la  delegation.  Si  la  delegation 
fonctionne  en  qualite  de  Commission  d'enqUete, 
ce  mandat  pent  etre  confie  a  des  personnes  pri- 
ses en  dehors  des  juges  de  la  Cour". 

L'essai  d'etablissement  d'une  nouvelle  Cour 
de  justice  arbitrale  a  cote  de  la  Cour  existante 
est  demeure  a  1'etat  de  desideratum.  La  Con- 
ference a  du  se  borner  a  consigner  parmi  les 
vceux  emis  par  elle  la  recommandation  suivante: 

,,La  Conference  recommandc  aux  Puissances 
signataires  1'adoption  du  projet  ci-annexe  de 


The  first  articles  of  this  Draft  are  thus  con- 
ceived : 


,,Art.  i.  With  a  view  to  promoting  the  caus 
arbitration,  the  contracting  Powers  agree  to  con- 
stitute, without  altering  the  status  of  the  Perma- 
nent Court  of  Arbitration,  a  Court  of  Arbitral 
Justice,  of  free  and  easy  access,  composed  of 
judges  representing  the  various  juri.lic.il  systems 
of  the  world  and  capable  of  ensuring  continuity 
in  jurisprudence  of  arbitration. 

Art.  2.  The  Court  of  Arbitral  Justice  is  corn- 
posed  of  judges  and  deputy  judges  chosen  from 
persons  of  the  highest  moral  reputation,  and 
all  fulfilling  conditions  qualifying  them,  in  their 
respective  countries,  to  occupy  high  legal  posts, 
or  be  jurists  of  recognised  competence  in  mat- 
ters of  international  law. 

The  judges  and  deputy  judges  of  the  Court 
are  appointed,  as  far  as  possible,  from  the  mem- 
bers of  the  Permanent  Court  of  Arbitration.  The 
appointment  shall  be  made  within  the  six  months 
following  the  ratification  of  the  present  Con- 
vention". 

But  the  way  of  constituting  the  Court  had 
to  be  omitted  in  the  Draft,  all  the  efforts  made 
and  all  the  combinations  suggested  for  conciliat- 
ing the  principle  of  the  equality  of  States  with 
the  fixation  of  a  necessarily  limited  number  of 
judges  having  finally  failed. 

This  point  remaining  undecided,  the  Draft  lays 
down,  in  Article  6,  that  the  proposed  Court  shall 
annually  designate  three  acting  judges  and  three 
supplementary  judges  to  form  a  special  delega- 
tion answering  to  practical  requirements  as  often 
indicated. 

It  is  also  to  be  noted,  with  regard  to  the  work- 
ing of  the  special  delegation,  that  under  Article 
20 :  "each  of  the  parties  concerned  may  nominate 
a  judge  of  the  Court  to  take  part,  with  power  to 
vote,  in  the  examination  of  the  case  submitted 
to  the  delegation.  If  the  delegation  acts  as  a 
Commission  of  Inquiry,  this  task  may  be  en- 
trusted to  persons  other  than  the  judges  of  the 
Court." 

The  attempt  to  establish  a  new  Court  of  Ar- 
bitral Justice,  in  addition  to  the  existing  Court,  has 
not  advanced  beyond  the  stage  of  a  desideratum. 
The  Conference  was  obliged  to  limit  itself  to  in- 
cluding among  the  resolutions  issued  the  foll;>\\- 
ing  recommendation : 

''The  Conference  recommends  to  the  signatory 
Powers  the  adoption  of  the  herewith  annexed 
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convention  pour  1'etablissement  d'une  Cour  de 
justice  arbitrate,  et  sa  mise  en  vigueur  des  qu'un 
accord  sera  intervenu  sur  le  choix  des  juges  et 
la  constitution  de  la  Cour." 

Sur  un  autre  point,  qui  tient  a  la  competence 
des  cours  d'arbitrage,  la  Conference  n'a  pas  &6 
beaucoup  plus  heureuse:  il  s'agit  de  1'arbitrage 
obligatoire.  Apres  des  tentatives  multiples  et 
d'admirables  joutes  en  vue  d'arriver  a  une  en- 
tente concernant  un  traite  mondial  d'arbitrage, 
soit  sans  reserves,  soit  accompagne  de  reserves 
avec  indication  toutefois  de  certaines  categories 
de  litiges  ou  1'arbitrage  serait  en  tout  cas  obli- 
gatoire, la  Conference  a  fini  par  resumer  de  la 
maniere  suivante  les  points  sur  lesquels  1'accord 
s'est  trouve  acquis: 

,,La  Conference  est  unanime: 

1.  a  reconnaitre  le  principe  de  1'arbitrage  obli- 
gatoire; 

2.  k  declarer    que   certains   differends   et   no- 
tamment  ceux  relatifs  a  Interpretation  et  a  1'ap- 
plication  des  stipulations  conventionnelles  inter- 
nationales,    sont    susceptibles    d'etre     soumis    a 
1'arbitrage   obligatoire    sans   aucune   restriction." 

C'est  dans  1'etat  rappele  a  grands  traits  par 
les  observations  pre"cedentes  que  la  Conference 
de  Paris  trouva  1'organisation  de  la  justice  in- 
ternationale  lorsqu'apres  une  guerre  sans  pre"ce- 
dent  dans  les  annales  de  I'humanite",  son  atten- 
tion se  porta  sur  les  exigences  futures  de  1'eta- 
blissement et  du  fonctionnement  des  institutions 
organiques  de  la  justice  du  monde. 

La  Conference,  pressed  sans  doute  par  des  tra- 
vaux  estimes  plus  urgents,  ne  crut  pas  devoir 
aborder  une  tache  qui,  a  tant  de  titres,  paraissait 
s'imposer  a  elle.  Elle  s'est  born6e  a  consigner 
dans  le  Traitd  de  Versailles  un  article  14  ainsi 
concu:  ,,Le  Conseil  (de  la  Societ£  des  Nations) 
est  charge  de  pr^parer  un  projet  de  Cour  per- 
manente  de  justice  internationale  et  de  le  sou- 

ettre  aux  membres  de  la  Societe.  Cette  Cour 
connaitra  de  tous  diffe>ends  d'un  caractere  inter- 
national que  les  Parties  lui  soumettront.  Elle  don- 
nera  aussi  des  avis  consultatifs  sur  tout  diffe- 
rend  ou  tout  point,  dont  la  saisira  le  Conseil 
ou  I'Assemblee." 

Ce  n'est  pas  que  le  Pacte  de  Versailles  ait  omis 
de  parler  do  1'arbitrage  comme  instrument  propre 
a  terminer  les  diff^rends  internationaux.  Dans 
1'ordre  dc-N  moyens  de  resoudre  les  conflits  sus- 
ceptibles d'amcner  une  rupture  des  relations  paci- 
fiques,  il  a.  au  contraire,  divise  nettement  les 
contestations  en  litiges  arbitrables  et  en  litiges 
qui  ne  le  sont  pas.  ,,Tous  les  membres  de  la 
Socie'te'",  dit  1'article  12,  ,,conviennent  que  s'il 


Draft  Convention  for  the  establishment  of  a  Court 
of  Arbitral  Justice,  and  of  bringing  it  into  force 
as  soon  as  an  agreement  has  been  reached  res- 
pecting the  selection  of  the  judges  and  the  con- 
stitution of  the  Court." 

On  another  point,  bearing  on  the  competence 
of  the  courts  of  arbitration,  the  Conference  was 
not  much  more  successful:  the  question  of  obli- 
gatory arbitration.  After  numerous  and  admi- 
rable attempts  to  arrive  at  an  understanding  in 
the  matter  of  a  worldwide  Treaty  of  Arbitration, 
either  without  exceptions  or  recognising  excep- 
tions but  indicating  certain  categories  of  disputes 
in  which  arbitration  would  always  be  obligatory, 
the  Conference  ended  by  summing  up  in  the 
following  manner  the  points  upon  which  agree- 
ment had  been  reached : 

"The  Conference  is  unanimous: 

1.  in   admitting  the  principle  of   compulsory- 
arbitration  ; 

2.  in  declaring  that  certain  disputes,  in  part- 
icular those   relating  to  the   interpretation  and 
application    of    the    provisions    of    international 
agreements,    may   be   submitted  to   compulsory 
arbitration  without  any  restriction." 

It  was  in  the  conditions  broadly  summed  up 
by  the  preceding  observations  that  the  Paris  Con- 
ference found  the  organisation  of  International 
Justice,  when,  after  a  war  unprecedented  in  the 
annals  of  humanity,  it  directed  its  attention  to 
the  need,  in  future,  of  the  establishment  and 
activity  of  the  organic  institutions  for  the  world's 
justice. 

The  Conference,  doubtless  under  the  pressure 
of  seemingly  more  urgent  work,  thought  it  should 
not  enter  upon  a  task,  which  had  seemed  to 
claim  its  attention  on  so  many  grounds.  It  con- 
fined itself  to  including  in  the  Treaty  of  Ver- 
sailles an  Article  14  to  this  effect:  ,,The 
Council  (of  the  League  of  Nations)  shall 
formulate  and  submit  to  the  Members  of  the 
League  for  adoption  plans  for  the  establishment 
of  a  Permanent  Court  of  International  Justice. 
The  Court  shall  be  competent  to  hear  and  de- 
termine any  dispute  of  an  international  character 
which  the  parties  thereto  submit  to  it.  The  Court 
may  also  give  an  advisory  opinion  upon  any 
dispute  or  question  referred  to  it  by  the  Council 
or  tvy  the  Assembly." 

The  Covenant  of  Versailles  did  not  fail  to  refer 
to  arbitration  as  the  proper  instrument  for  ter- 
minating international  disputes.  On  the  contrary, 
among  the  means  of  settling  conflicts  which 
might  lead  to  a  rupture  of  pacific,  relations,  the 
Covenant  makes  a  clear-cut  division  into  dif- 
ferences which  are  arbitrable  and  those  which  are 
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s'eieve  entre  eux  un  diffdrend  susceptible  d'en- 
trainer  une  rupture,  ils  le  soumettront  soit  a  la 
procedure  de  1'arbitrage,  soit  a  1'examen  du  Con- 
seil."  Mais  rdduisant  a  ses  limites  extremes  la 
sphere  des  litiges  arbitrables,  il  n'a  admis  la 
premiere  des  procedures  preVues  par  lui  qu'a 
1'^gard  des  diff^rends  entre  Puissances,  qui  sont 
susceptibles,  a  leur  avis,  d'une  solution  arbitrale. 
Et  il  s'est  contente,  en  formule  derniere,  d'ajou- 
ter  que  ,,parmi  les  litiges  qui  sont  ge'ne'ralement 
susceptibles  de  solution  arbitrale,  on  declare  tels 
les  differends  relatifs  a  1'interpretation  d'un  traite, 
a  tout  point  de  droit  international,  a  la  re"alite" 
de  tout  fait  qui,  s'il  etait  etabli,  constituerait  la 
rupture  d'un  engagement  international,  ou  a 
I'etendue,  ou  a  la  nature  de  la  reparation  due  pour 
une  telle  rupture". 

L'e'nume'ration  des  litiges  ge'ne'ralement  sus- 
ceptibles de  solution  arbitrale  etait  textuellement 
la  m£me  que  1'enumeration  consignee  dans  une 
lettre  adress^e  le  29  mars  1919  par  1'honorable 
Elihu  Root  au  president  du  Comite  national 
r^publicain.  Mais  la  ported  des  deux  enumera- 
tions est  toute  differente  grace  a  1'addition  du 
terme  ,,gdn^ralement". 

Le  Comite  des  jurisconsultes,  charge  de  pre- 
parer  un  projet  de  Cour  permanente  de  justice 
internationale,  ne  peut  se  dissimuler  les  difficul- 
tes  grandes  d'une  tache  ou  tant  d'hommes  d'etat 
et  de  juristes  ont  e"chou£  lors  de  la  Conference 
de  1907.  Mais,  pe'ne'tre  de  la  ne"cessit6  et  de  la 
grandeur  de  1'ceuvre  a  accomplir,  il  se  met  a 
1'ceuvre,  estimant  qu'il  faut  s'efforcer  de  tirer  des 
obstacles  rencontres  il  y  a  quelques  annees  et 
dont  beaucoup  n'ont  pas  disparu  aujourd'hui, 
non  un  motif  de  douter  d'une  heureuse  solution, 
mais  une  me"thode  sure  pour  atteindre  celle-ci. 

Les  questions  de  procedure  relatives  au  fonc- 
tionnement  de  la  justice  internationale  ne  pr6- 
sentent  pas  actuellement  de  bien  graves  diffi- 
cultes.  Re'solues  une  premiere  fois,  dans  les  points 
fondamentaux  auxquels  il  convient  de  se  limiter, 
par  la  Conference  de  1899,  e^es  ont  &&  reprises 
et  eiucidees  a  nouveau  par  la  Conference  de 
1907,  et  1'entente  a  pu  assez  facilement  s'etablir 
a  leur  e"gard.  C'est  sur  les  points  relatifs  a  1'or- 
ganisation  et  a  la  competence  des  juridictions 
internationales,  a  1'obligation  de  recourir  even- 
tuellement  a  ces  juridictions,  et  aux  regies  que 
doivent  suivre  les  juges  dans  1'appredation  des 
fails  qui  leur  sont  soumis,  qu'il  importe  de  faire 
la  lumiere  et  d'arriver  a  de  satisfaisantes  so- 
lutions. 

Quoiqu'il  en  soit,  nous  nous  efforcerons  d'exa- 
miner  en  jurisconsultes  profondement  devoues  a 
1'ceuvre  qui  nous  rassemble  les  nombreuses 


not.  "All  the  Members  of  the  League",  says 
Article  12,  "agree  that  if  there  should  arise 
between  them  any  dispute  likely  to  lead  to  a 
rupture,  they  will  .submit  the  matter  either  to 
arbitration  or  to  inquiry  by  the  Council."  But 
reducing  the  sphere  of  arbitral  suits  to  its  extreme 
limits,  the  Covenant  admits  the  first  of  the  pro- 
cedures provided  for,  only  in  the  case  of  such 
differences  between  Powers  as  in  their  opinion 
are  susceptible  of  settlement  by  arbitration.  And 
it  contents  itself  with  adding  as  a  concluding 
formula  that  "disputes  as  to  the  interpretation  of 
a  treaty,  as  to  any  question  of  international  law, 
as  toi  the  existence  of  any  fact  which  if  established 
would  constitute  a  breach  of  any  international 
obligation,  or  as  to  the  extent  and  nature  of  the 
reparation  to  be  made  for  any  such  breach,  are 
declared  to  be  among  those  which  are  generally 
suitable  for  submission  to  arbitration." 

The  list  of  cases  which  can  generally  be  con* 
sidered  susceptible  to  settlement  by  arbitration 
was  identically  the  same  as  that  mentioned  in 
a  letter  dated  March  29th,  1919,  addressed  by 
the  Honourable  Elihu  Root  to  the  President 
of  the  National  Republican  Committee.  But  the 
tendency  of  the  two  lists  is  entirely  different 
owing  to  the  addition  of  the  word  "generally." 

The  Committee  of  Jurists,  entrusted  with  the 
preparation  of  a  plan  for  a  Permanent  Court  of 
International  Justice,  fully  realises  the  great  dif- 
ficulties which  are  attached  to  a^  task  in  the 
accomplishment  of  which  numbers  of  statesmen 
and  jurists  have  failed  since  the  Conference  of 
1907.  Inspired,  however,  by  the  urgency  and 
grandeur  of  the  work  to  be  accomplished,  it 
will  undertake  the  task,  hoping  to  profit  by  the 
obstacles  experienced  in  the  past  many  of  which 
have  not  yet  disappeared,  and  to  see  in  them, 
not  a  reason  to  doubt  an  ultimate  successful 
solution  but  a  method  of  reaching  it. 

The  questions  of  procedure  relating  to  the 
operation  of  international  justice  do  not  actually 
present  great  difficulties.  They  were  resolved 
in  the  first  instance  —  on  fundamental  principles 
by  which  it  is  necessary  to  be  guided  -  -  at  the 
Conference  of  1899,  and  have  been  reconsidered 
and  revised  by  the  Conference  of  1907,  and  it 
was  comparatively  easy  for  the  agreement  to  be 
reached  on  the  subject.  It  is  the  clauses  relating 
to  the  organisation  and  the  competence  of  inter- 
national jurisdiction,  to  the  obligation  of  having 
recourse  to  this  jurisdiction,  and  to  the  rules 
and  regulations  which  the  judges  will  have  to 
follow  in  considering  and  dealing  with  the  facts 
submitted  to  them,  which  will  need  elucidating 
and  solving  in  a  satisfactory  manner. 
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questions  qui  sollicitent  notre  attention  et  j'ai  la 
profonde  conviction  qu'une  reunion  composee 
d'hommes  comme  les  Loder,  les  Lord  Philli- 
more,  les  Elihu  Root,  les  Adatci,  les  de 
Lapradelle,  les  Rice  i-B  usatti,  les  H  a- 
g  e  r  u  p  et  les  A 1 1  a  m  i  r  a,  ne  se  s^parera  pas 
sans  avoir  jete  quelque  lumiere  sur  les  grands 
problemes  dont  elle  est  appelee  a  s'occuper  et 
sans  concourir,  pour  sa  part,  au  progres  de  la 
justice  Internationale  et  de  la  civilisation  mon- 
diale. 


As  far  as  we  are  concerned,  we  will  endeavour, 
as  jurists  profoundly  devoted  to  the  task  which 
lias  brought  us  together,  to  examine  the  nu- 
merous questions  which  require  our  attention, 
ajnxl  I  am  thoroughly  convinced  that  an  assembly 
composed  of  men  like  M.  Loder,  Lord  P,hil- 
limore,  Mr.  Elihu  Root,  MM.  Adatci,  de 
Lapradelle,  Ricci-Busatti,  Hagerup 
and  Altamira,  will  not  separate  before  having 
thrown  some  light  on  the  important  problems  set 
before  them,  and  before  having  contributed  to 
the  progress  of  international  justice  and  univer- 
sal civilisation. 
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2iEME  SEANCE  (non-publique), 

tenue  au   Palais  de  la  Paix,  a  La  Haye, 

le  17  juin  1920. 


2ND  MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  June  17th,  1920. 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents:  tous  les  membres  du  Comite 
(excepte  M.  Bevilaqua);  Mr.  James  Brown 
Scott;  les  secretaires  particuliers  de  M.  le  Ba- 
ron Des camps  et  de  M.  Adatci;  les  mem- 
bres du  Secretariat. 

La  seance  est  ouverte  a  9.30  h.  du  matin. 

Le  PRESIDENT  ouvre  la  discussion  sur  le 
projet  de  regies  de  procedure  soumis  au  Comite 
par  le  Secretariat.  ( Annexe/ i). 


Les  articles  i,  2  et  3  du  projet  sont  adopted 
sans  discussion. 

M.  ALTAMIRA  demande  que  le  mot  (langues) 
,,officielles"  soit  biffe  de  1'article  4;  autrement 
il  serait  oblig£  de  demander  1'addition  de 
1'espagnol. 

M.  HAGERUP  demande  que  le  texte  du  plan 
qui  doit  etre  redig£  par  le  Comite,  soit  redige 
en  frangais  seulement,  en  raison  des  difficultes 
qui  surgissent  lorsqu'il  s'agit  d'interpreter  un 
document  re"dig£  en  deux  langues,  quand  les  deux 
textes  doivent  avoir  un  caractere  authentique.  Si 
cette  proposition  £tait  adoptee,  les  membres  con- 
serveraient,  bien  entendu,  le  droit  de  parler  fran- 
cais ou  anglais  pendant  les  travaux  du  Comite", 
selon  leurs  preferences. 

Apres  une  discussion,  a  laquelle  prennent  part 
Lord  Phillimore  (qui  exprime  le  desir  que 
le  document  final  dans  lequel  seront  incorporees 
les  decisions  du  Comite  soit  redige  en  frangais  et 
en  anglais),  Messieurs  deLapradelle,  Lo- 
der  et  le  Secretaire  g6ne"ral  du  Comit6,  M.  An- 
zilotti,  le  PRESIDENT  constate  la  decision  du 
Comite  de  laisser  de  cot£  des  regies  de  procedure 
1'article  4  et  de  remettre  a  plus  tard  la  question 
de  la  langue  dans  laquelle  les  decisions  du  Comite 
seront  redigees.  Toutefois,  le  Comit£  admet  que 
les  membres  du  Comit6  ont  le  droit  de  se  servir 
de  la  langue  francaise  ou  anglaise  et  de  demander 
qu'uri  re"sum6  soit  fait,  en  frangais  ou  en  an- 


BARON  DESCAMPS  in  the  chair. 

Present:  all  members  of  the  Committee  (with 
the  exception  of  M.  Bevilaqua);  Mr.  James 
Brown  Scott;  the  private  secretaries  of 
Baron  Descamps  and  of  M.  Adatci;  the 
members  of  the  Secretariat. 

The  meeting  was  opened  at  9.30  a.m. 

The  PRESIDENT  proceeded  to  the  discus- 
sion of  the  proposed  rules  of  procedure  sub- 
mitted to  the  Committee  by  the  Secretariat.  (An- 
nex i). 

Articles  i,  2  and  3  of  the  draft  were  adopted 
without  discussion. 

M.  ALTAMIRA  proposed  that  in  article  4  the 
word  "official"  (languages)  be  omitted;  if  not 
he  would  have  to  request  that  the  Spanish  be 
added. 

M.  HAGERUP  proposed  that  the  text  of  the 
plan  to  be  drafted  by  the  Committee  should  be 
made  out  only  in  French  because  of  the  diffi- 
culties connected  with  the  interpretation  of  a 
document  drafted  in  two  languages,  when  both 
of  the  texts  were  to  be  authentic.  He  sug- 
gested that,  if  his  proposal  be  accepted,  the 
members  would  continue  to  have  the  right  of 
exercising  their  choice  between  speaking  French 
or  English  in  the  Committee. 

After  a  discussion  in  which  the  foll^'ing 
members  took  part :  Lord  P  h  i  1 1  i  m  o  r  r  (who 
expressed  the  desire  that  the  final  document 
embodying  the  decisions  of  the  Committee  be 
made  out  in  French  and  in  English),  Messrs, 
de  Lapradelle,  Loder,  and  the  Secretary- 
General  of  the  Committee,  M.  Anzilotti;  the 
PRESIDENT  stated  that  the  Committee  had 
agreed  to  omit  Article  4  from  the  rules  of  proce- 
dure and  to  defer  until  a  later  time  the  question 
of  the  language  in  which  the  decisions  of  the 
Committee  were  to  be  drafted.  The  Committee, 
however,  agreed  that  the  members  would  have 
the  right  to  use  the  French  or  the  English  langu- 
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glais,    d'un     discours    prononce'    dans    1'une    ou 
1'autre  langue  par  1'un  des  membres. 

L'article  5  est  adopte",  a  1'exception  des  mots: 
,,si  un  membre  en  exprime  le  de"sir".  On  convient 
aussi  que  le  proces-verbal  de  chaque  seance  sera 
mis  a  la  disposition  des  membres  du  Comite"  au 
moins  une  heure  avant  1'ouverture  de  la  se"ance 
suivante. 

L'article  6  est  adopts  sans  discussion. 

Le  premier  paragraphe  de  1'article  7  est  e"gale- 
ment  adopte"  sauf  quelques  le"geres  modifications 
k  la  r6daction  du  texte  francais.  Quant  au  2e  para- 
graphe, LORD  PHILLIMORE  fait  remarquer 
que,  en  sa  qualite"  de  repr^sentant  de  la  Grande 
Bretagne,  il  ne  saurait  considerer  comme  defini- 
tives des  decisions  prises  a  la  simple  majorite"  des 
voix.  De  telles  decisions  ne  peuvent  e"tre  que 
provisoires. 

Le  PRESIDENT  fait  observer  que  le  Comite" 
ne  peut  pas  invalider  d'avance  ses  propres  de"ci- 
sions. 

M.  LODER  estime  qu'il  y  a  Ik  un  malentendu. 
Les  decisions  doivent  etre  prises  a  la  majorite 
des  voix.  Tout  membre  dissident  peut  exposer 
librement  les  motifs  de  sa  decision  contraire,  et 
ces  motifs  seront  consignees  au  proces-verbal. 
Toutefois,  M.  Loder  pense  que  Ton  pourrait 
donner  satisfaction  k  Lord  Phillimore  en 
stipulant  qu'il  y  aura  une  seconde  lecture  des 
decisions  adoptees.  Si  Ton  se  mettait  d'accord 
sur  cet  amendement,  les  premieres  decisions  pri- 
ses k  la  majorite  des  voix  seraient  toujours  pro- 
visoires jusqu'au  vote  de"finitif. 

LORD  PHILLIMORE  ne  pense  pas  que  le 
moyen  propose  par  M.  Loder  satisfasse  com- 
pletement  a  son  objection.  Sans  doute  certaines 
decisions  d'une  importance  secondaire  pourraient 
etre  prises  k  la  majority  des  voix,  mais  pour  des 
questions  d'une  importance  re"elle,  1'unanimite' 
s'impose.  II  estime  qu'il  ne  lui  est  pas  possible, 
personnellement,  de  se  Her  par  des  decisions  qui 
causeraient  un  me'contentement  plus  ou  moins  \  if 
dans  son  pays. 

M.  HAGERUP  fait  remarquer  que  les  mem- 
bres du  Comite"  ne  sont  pas  les  repre"sentants  de 
tel  ou  tel  pays,  mais  bien  des  juristes  indepen- 
dants:  leurs  diffe"rents  pays  auront  toute  liberte" 
de  decision  quant  k  la  proposition  qui  sera  le 
rdsultat  du  travail  du  Comite.  Le  Comite"  n'est 
pas  une  conference  diplomatique.  S'il  prdsentait 
ce  caractere,  il  serait  en  effet  ndcessaire  que  ses 


age,  and  to  ask  that  a  re'sume'  be  made  in  French 
or  English  of  a  speech  made  in  English  or  French 
by  one  of  the  members. 

Article  5  was  adopted,  except  the  words: 
"should  a  member  so  desire".  It  was  further 
agreed  that  the  proces-verbal  of  one  sitting 
should  be  placed  at  the  disposition  of  the  mem- 
bers of  the  Committee  at  least  one  hour  before 
the  beginning  of  the  next  meeting. 

Article  6  was  adopted  without  discussion. 

The  first  paragraph  of  Article  7  was  also 
adopted  after  some  slight  modifications  in  the 
draft  of  the  French  text.  Concerning  the  second 
paragraph,  LORD  PHILLIMORE  made  it  clear 
that,  as)  a  representative  of  Great  Britain,  he  was 
unable  to  agree  to  any  decisions  being  taken  by 
a  simple  majority  vote.  He  wanted  it  to  be  un- 
derstood that  such  decisions  could  only  be  pro- 
visional. 

The  PRESIDENT  remarked  that  the  Commit- 
tee cannot  invalidate  its  own  decisions  before- 
hand. 

M.  LODER  thought  there  was  a  misunder- 
standing. The  decisions  must  be  taken  by  majo- 
rity votes;  an  objecting  member  could  always 
have  his  divergent  opinion  noted  in  the  proces- 
verbal.  M.  Loder  thought  that  the  objection  of 
Lord  Phillimore  could  be  met  by  stipulating 
that  there  should  be  a  second  reading.  If  this 
amendment  were  adopted,  the  first  decisions 
taken  by  majority  vote  would  always  be  pro- 
visional until  the  final  vote. 


LORD  PHILLIMORE  remarked  that  he  did 
not  think  that  his  objection  could  be  entirely  met 
in  the  way  proposed  by  M.  Loder.  No  doubt 
in  some  matters  of  minor  importance,  it  would 
be  possible  to  accept  majority  decisions,  but 
matters  of  real  importance  would  have  to  be 
decided  unanimously.  He  stated  that  it  would  be 
impossible  for  him  to  consider  himself  as  bound 
by  decisions  which  would  give  rise  to  more  or 
less  keen  dissatisfaction  in  his  own  coumry. 

M.  HAGERUP  pointed  out  that  the  members 
of  the  Committee  were  not  representatives  of 
individual  countries:  they  were  independent  ju- 
rists; their  countries  had  complete  liberty  of 
derision  on  the  proposal  which  would  be  the 
outcome  of  the  work  of  the  Committee.  The 
( '<!inmittee  was  not  a  diplomatic  conference.  If  it 
were,  unanimous  decisions  would  be  necessary. 
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decisions  fussent  prises  a  I'unanimite.  Mais  tel 
n'est  pas  le  cas.  D'autre  part,  il  faut  que  les  tra- 
vaux  du  Comite  aboutissent  a  un  resultat  tangible, 
c'est  a  dire  au  projet  qui  sera  soumis  a  1'Assem- 
blee.  Ce  projet  devra  forcement  faire  1'objet  d'un 
vote  final  et  s'il  n'obtient  pas  1'adhesion  de  la 
totalite  des  membres  du  Comite,  celle  de  la 
majorit^  suffira. 

M.  ADATCI  estime  que  1'opinion  de  M.  H  a- 
g  e  r  u  p  est  la  plus  logique  et  que  celle  de  Lord 
Phillimore  est  la  plus  humaine.  II  pense  que 
les  opinions  divergentes  qui  sont  exprime'es  au 
sein  du  Comite,  pourraient  et  devraient  etre  con- 
ciliees,  grace  aux  efforts  du  President  en  vue 
d'obtenir  1'unanimite. 

Le  PRESIDENT  promet  de  s'efforcer  de  con- 
cilier  les  differentes  opinions.  II  propose  la  pro- 
cedure suivante:  il  y  aura  d'abord  un  vote  en 
premiere  lecture,  puis  une  seconde  lecture.  Si 
I'unanimite  ne  peut  etre  obtenue  a  la  seconde  lec- 
ture, mention  sera  faite  au  proces-verbal  des  opi- 
nions divergentes  des  membres  opposants  et  des 
motifs  sur  lesquels  ces  opinions  sont  fondees. 
Le  President  redigera,  d'accord  avec  Lord 
Phillimore,  un  texte  en  ce  sens,  qui  formera 
un  nouvel  article  des  regies  de  procedure. 

M.  ALTAMIRA  insiste  sur  ce  point  que  les  rai- 
sons  donnees  a  1'appui  d'une  opinion  divergente 
ne  pourront  etre  que  des  raisons  ayant  un  carac- 
tere  juridique. 

Le  PRESIDENT  passe  ensuite  a  1'examen  de 
la  question  de  la  me"thode  de  travail  que  devra 
suivre  le  Comite".  II  pense  que  le  projet  d'ordre 
du  jour  soumis  par  le  Secretariat  (annexe  2) 
contient  des  questions  a  la  fois  trop  nombreuses 
et  trop  detailiees  pour  une  premiere  deliberation. 
A  son  avis,  le  Comite  devrait  commencer  par 
etudier  un  nombre  restreint  de  points  importants 
nettement  ddfinis. 

Mr.  ROOT  pre*sente  un  projet  de  resolution  a 
1'adoption  du  Comit6.  (Voir  annexe  3). 

II  dit  qu'il  est  tout  a  fait  d'accord  avec  les 
remarques  du  President.  Le  Comite  devrait  pren- 
dre  pour  point  de  depart  les  travaux  qui  ont  dejk 
ete  faits.  Le  monde  salt  qu'on  est  en  train  de 
reprendre  le  travail  pour  la  realisation  du  principe 
de  la  justice  dans  les  relations  intemationales. 
Dans  le  monde  entier,  il  existe  un  respect  profond 
pour  les  travaux  qui  ont  ete  faits  a  La  Haye,  lors 
des  Conferences  de  1899  et  de  1907.  Le  Comite 
devrait  commencer  par  fixer  les  relations  qui 
existent  entre  ses  travaux  et  ce  qui  a  ete  fait  lors 
des  Conferences  de  la  Haye.  L'opinion  publique 


Such  was  not  the  case.  On  the  other  hand  it  was 
necessary  that  the  efforts  of  the  Committee 
produce  tangible  results,  namely  a  plan  to  submit 
to  the  Assembly.  This  plan  must  come  to  a 
final  vote,  and  if  it  did  not  obtain  unanimous 
support,  a  majority  vote  would  suffice. 


M.  ADATCI  submitted  that  the  opinion  of 
M.  Hagerup  was  the  more  logical  one  and 
that  of  Lord  Phillimore  the  more  human. 
He  thought  that  the  divergent  opinions  expressed 
in  the  Committee  might  be  reconciled  and  that 
this  should  be  done  by  the  efforts  of  the  Pre- 
sident in  order  to  obtain  unanimity. 

The  PRESIDENT  gave  assurance  that  he 
would  use  every  effort  to  conciliate  the  different 
opinions.  He  proposed  the  following  procedure. 
There  should  be:  first  a  provisional  vote,  then  a 
second  reading.  If  a  unanimous  decision  is  not 
reached  after  the  second  reading,  the  divergent 
opinions  of  dissident  members  together  with  the 
grounds  on  which  differences  are  based  should  be 
recorded  in  the  proces-verbal.  The  President 
would  draft,  in  agreement  with  Lord  Philli- 
more, a  text  on  these  lines,  which  would  form 
a  new  Article  of  the  rules  of  procedure. 

M.  ALTAMIRA  emphasized  that  the  grounds 
employed  in  support  of  a  divergent  opinion  could 
only  be  of  a  juridical  nature. 

The  PRESIDENT  proceeded  to  the  consider- 
ation of  the  method  of  work  to  be  followed  by 
the  Committee.  .He  thought  that  the  draf c  agenda 
submitted  by  the  Secretariat  (annex  2)  contains 
too  many  and  too  detailed  questions  for  a  pre- 
liminary discussion.  In  his  opinion  the  Com- 
mittee should  start  by  considering  a  limited  num- 
ber of  clearly  defined  important  points. 

Mr.  ROOT  presented  a  resolution  for  adop- 
tion by  the  Committee.  (See  Annex  3). 

He  said  that  he  was  in  entire  harmon}  with 
the  views  expressed  by  the  President.  The  Com- 
mittee should  take  as  its  starting  point  the  work 
which  already  has  been  accomplished.  The  world 
knows  that  we  are  about  to  resume  the  task 
of  making  possible  the  application  of  the  prin- 
ciple of  justice  in  international  relations.  Through- 
out the  entire  world  there  is  much  respect  for 
the  work  done  at  the  Hague  in  the  Conferences 
of  1899  and  1907.  The  Committee  should  start 
by  making  clear  the  relations  which  exist 
between  its  work  and  that  accomplished  at  the 
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dans  les  divers  pays  serait  reconnaissante  de 
savoir  que  le  Comite  commence  ses  travaux  dans 
cet  esprit.  Mr.  Root  sait  que  ce  sera  le  cas  sur- 
tout  en  Amerique.  Les  membres  du  Comite  ont 
recu  du  Secretariat  de  la  Soci6te  des  Nations  des 
projets  pour  1'e'tablissement  d'une  Cour  Perma- 
nente  de  Justice  Internationale.  Mr.  Root  men- 
tionne  les  projets  etablis  par  des  juristes  de  la 
Norvege,  du  Danemark,  de  la  Suede,  de  la  Hol- 
lande  et  de  la  Suisse;  il  mentionne  egalement 
les  projets  communique's  par  I'Allemagne  et  par 
1'Autriche.  Mr.  Root  exprime  le  d£sir  que  le 
Comite  temoigne  sa  reconnaissance  et  exprime 
son  respect  pour  tous  ces  travaux. 

Le  premier  objet  dte  la  resolution  est  le  sui- 
vant:  il  ne  serait  pas  heureux  de  choisir  un  seul 
plan,  parmi  ceux  qui  existent,  et  d'en  faire  la  base 
des  discussions  du  Comite,  si  ce  n'etait  pas  les 
travaux  de  la  seconde  Conference  de  La  Haye 
qu'on  prenait  comme  point  de  depart.  II  ne  faut 
pas  'oublier  que  les  membres  presents  ne  repre- 
sentent  que  dix  pays.  II  faut  prendre  en  consi- 
deration,, dans  les  travaux  du  Comite,  les  senti- 
ments de  tous  les  autres  peuples  qui  ne  sont  pas 
representes  au  Comite.  A  cet  effet,  il  serait  meme 
desirable,  dans  1'opinion  de  Mr.  Root,  d'adopter 
une  resolution  qui  impliquat  la  prise  en  conside- 
ration de  tous  les  projets  communiques  aux  mem- 
bres. II  faut  que  tous  les  pays  se  sentent  represen- 
tes  au  sein  du  Comite  par  leurs  travaux  prepara- 
toires.  En  se  plagant  k  un  point  de  vue  pratique, 
on  peut  dire  que  1'adoption  de  cette  resolution 
aurait  le  rneme  effet  que  la  proposition  du  Pre- 
sident: on  devrait  soumettre  d'abord  aux  discus- 
sions du  Comite  des  questions  de  principle.  Mr. 
Root  prend  un  exemple.  Si  Ton  commenca'it  par 
traiter  de  1'organisation  de  la  Cour,  on  prendrait 
comme  point  de  depart  les  dispositions  du  plan 
provisoire  de  1907;  puis  on  lirait  les  dispositions 
du  projet  des  Cinq  Etats,  puis  celles  de  1'Au- 
triche,  et  ainsi  de  suite.  Puis,  on  discuterait. 

Toutefois,  1'effet  de  la  resolution  serait  moins 
d'influenccr  la  methode  de  travail  du  Comite  que 
de  lui  fournir  un  point  de  depart  pour  ses  deli- 
berations. 

Le  PRESIDENT  remercie  Mr.  Root  dont  les 
principes  sont  tres  analogues  aux  siens.  II 
exprime  le  vceu  que  les  membres  qui  le  desi- 
rent  soumettent  au  Comite  leurs  opinions  sur 
les  problemes  generaux  a  resoudre.  C'est  du  reste 
ce  que  lui-meme  a  1'intention  de  faire  plus  tard, 
au  cours  de  la  seance. 

M.  HAGERUP  demande  a  Mr.  Root  s'il 
desire  que  le  Comite  s'adresse,  en  premier  lieu, 


Hague  Conferences.  Public  opinion  in  the 
various  countries  would  be  grateful  to  know  that 
the  Committee  was  beginning  its  work  in  this 
spirit.  Mr.  Root  knew  that  it  would  be  so  in 
America.  The  members  of  the  Committee  had  re- 
ceived from  the  Secretariat  of  the  League  of  Na- 
tions plans  for  the  establishment  of  a  Court  of 
International  Justice.  Mr.  Root  mentioned  the 
plan  drawn  up  by  jurists  of  Norway.  Denmark, 
Sweden,  Holland  and  Switzerland,  also  the  plans 
sent  by  Germany  and  Austria.  Mr.  Root  ex- 
pressed the  desire  that  the  Committee  should 
indicate  its  recognition  and  respect  for  all  these 
efforts. 

The  first  purpose  of  the  resolution  is  the  fol- 
lowing:   it   might    not   be   timely   to   select  one 
single  plan  from  among  those  in  existence  and 
to  adopt  it  as  the  basis  of  the  Committee's  dis- 
cussions, if  it  was  not  the  results  of  the  Second 
Hague    Conference    that    were    adopted    as    a 
starting   point.    It   must   not   be   forgotten    that 
the     members     present    represented    only     ten 
countries.    In  all   the  work  of   the   Committee. 
the    sentiments    of    all    the    other    peoples    not 
represented  on   the   Committee   must  be  taken 
into  consideration.  For  this  purpose,  Mr.  Root 
thought  that  it  would  be  desirable  to  adopt  a 
resolution  which  involved  the  consideration  of 
all  the  plans  communicated  to  the  members.  All 
countries   must   feel   that   they   are   represented 
on  the  Committee  by  their  preparatory  efforts. 
Front  a  practical  standpoint,  it  could  be  said  that 
the  adoption  of  this  resolution  Avould  have  the 
same  effect  as  the  adoption  of  the  President's 
plan :  questions  of  principle  should  first  be  dis- 
cussed by  the  Committee.  Mr.  Root  cited  an 
example.  If  one  begins  by  considering  the  Court's 
organisation,  the  provisions  of  the  tentative  plan 
of  1907  would  be  taken  as  a  starting  point:  then 
the  provisions  of  the  plan  submitted  by  the  Five 
Powers  would  be  read,  then  those  of  Austria, 
and  so  on.  Then  there  would  be  a  discussion. 

In  any  case,  the  effect  of  the  resolution  would 
not  be  so  much  to  affect1  the  order  of  the  Com 
mittee's  work  as  it  would  be  to  furnish  a  starting 
point  for  its  deliberations. 

The  PRESIDENT  conveyed  his  thanks  to  Mr. 
Root  whose  principles  very  much  coincided  with 
the  opinions  of  the  President.  The  President 
expressed  the  desire  that  the  members  who  so 
wished  might  explain  their  viewpoints  on  the 
general  problem  before  the  Committee.  He  in- 
tended to  do  so  himself  later  in  the  session. 

M.  HAGERUP  asked  Mr.  Root  if  he  desired 
to  have  the  Committee  address  itself  directly  to 
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a  1'opinion  publique  du  monde.  Dans  1'affirma- 
tive,  pense-t-il  que  la  resolution  doive  etre  publi6e 
afin  de  donner  au  monde  1'assurance  que  le  Co- 
mite  prendra  en  consideration  les  travaux  des 
conferences  de  La  Haye  et  les  divers  plans  gou- 
vernementaux  et  autres  qui  ont  etc  mis  a  sa  dis- 
position? M.  Hagerup  pense  qu'il  ne  serait  pas 
necessaire  de  faire  mention  de  cette  intention, 
parce  que  le  mandat  des  membres  du  Comite 
comprend  la  prise  en  consideration  desdits 
projets. 

'  En  ce  qui  conceme  la  methode  de  travail, 
M.  Hagerup  propose  qu'on  discute  d'abord 
quelques  principes  fondamentaux,  tels  que  les 
principes  mentionnes  par  M.  Bourgeois  dans 
le  discours  prononce  par  lui  a  la  seance  solen- 
nelle. 


public  opinion  in  the  world.  If  so,  was  Mr. 
Root  of  the  opinion  that  the  resolution  should 
be  published  in  order  to  give  to  the  world 
the  assurance  that  the  Committee  was  going 
to  take  into  account  the  works  of  the  Hague 
conferences  and  the  different  governmental 
or  private  schemes  which  have  been  placed 
at  its  disposition?  M.  Hagerup  thought 
that  it  was  not  necessary  to  mention  this 
intention,  for  the  reason  that  the  mandate 
to  the  members  of  the  Committee  gave  instruc- 
tions to  consider  the  schemes  in  question. 

With  ,regard  to  the  method  of  work,  M.  H  a  ge- 
rup  moved  that  some  fundamental  principles 
should,  first  of  all,  be  discussed,  such  for  instance 
as  the  principles  mentioned  by  M.  Bourgeois 
during  his  speech  at  the  formal  opening  meeting. 


M.    LODER    s'eleve   contre  la  publication  de  M.  LODER  was  opposed  to  publication  of  the 

la  resolution.  Si  des  communications  doivent  etre  resolution.  If  something  was  to  be  published,  it 

faites,  il  faut  qu'elles  fournissent  des  renseigne-  ought  to  be  some  definite  points  and  not  vague 

ments    exacts  sur  des   points  determines  et  non  expressions  of  opinion,  or  vceux. 
seulement  de  vagues  declarations  ou  des  vceux. 


M.  DE  LAPRADELLE  &nef  quelques  obser- 
vations sur  les  deux  points  vises  par  la  proposition 
de  Mr.  Root.  Premierement  Mr.  Root  desire 
rendre  hommage  aux  travaux  qui  ont  deja  ete 
faits  en  vue  de  la  solution  du  probleme  devant 
lequel  le  Comite  se  trouve  actuellement  place. 
Get  hommage  peut  sans  inconvenient  etre  con- 
signe"  dans  le  proces-verbal,  dont  on  pouvait 
faire  parvenir  un  extrait  a  la  presse.  En  second 
lieu  Mr.  Root  desire,  dans  1'opinion  de  Mi.  de 
Lapradelle,  choisir  un  des  projets  existants 
pour  servir  de  base  aux  travaux  du  Comite.  Ce 
pro  jet  devrait,  selon  MX.  Root,  etre  celui  de 
1907.  M.  de  Lapradelle  pense,  cependant, 
qu'il  serait  imprudent  de  se  her  a  un  projet 
determine.  II  vaudrait  mieux  etudier  tous  les  pro- 
jets  mis  a  la  disposition  du  Comite,  les  oublier, 
et  puis  se  mettre  au  travail. 

M.  de  Lapradelle  propose  1'adoption  de 
la  partie  de  la  resolution  de  Mr.  Root  qui  vise 
le  premier  point;  quant  a  1'autre  partie  de  la 
n'-olution,  il  propose  qu'elle  soit  reserv^e. 

M.  ADATCI  et  M.  HAGERUP  declarent  se 
rallier  au  point  de  vue  emis  par  M.  de  Lapra- 
delle. M.  Hagerup  est  d'avis  que  si  le  Co- 
mite commencait  par  rendre  hommage  de  la 
facon  proposee  par  M.  de  Lapradelle,  cela 
ferait  un  excellent  effet;  mais  il  prefererait  que 
cet  hommage  fut  rendu  d'une  maniere  gene- 
rale  et  sans  nommer  specialement  chacun  de  ceux 
auxquels  il  s'adresse. 


M.  DE  LAPRADELLE  contributed  various 
observations  on  the  two  points  referred  to  in  Mr. 
Root's  proposition.  First  Mr.  Root  desired  to 
pay  homage  to  the  work  which  has  already  been 
accomplished  for  the  solution  of  the  problem 
before  the  Committee.  This  homage  might  well 
be  made  in  the  proces-verbal,  and  an  extract 
from  it  communicated  to  the  press.  Secondly 
iMr.  Root  wished,  as  M.  de  Laprfa-delle 
understood  him,  to  select  one  of  the  existing 
schemes  as  a  basis  for  the  work  of  the 
Committee.  This  scheme  should  be,  according 
to  Mr.  Root,  the  1907  scheme.  M.  de  Lapra- 
delle believed  however  that  it  would  be  im- 
prudent to  identify  oneself  with  a  giveii  plan. 
It  would  be  better  to  study  all  the  schemes  placed 
at  the  disposition  of  the  Committee,  then  to  forget 
them,  and  finally  to  set  to  work. 

M.  de  Lapradelle  moved  the  adoption  of 
the  first  part  of  Mr.  Root's  resolution  and  the 
postponement  of  a  decision  on  the  second  ::  irt. 

M.  ADATCI  and  M.  HAGERUP  declared 
that  their  points  of  view  coincided  with  that  of 
M.  de  Lapradelle.  M.  Hagerup  was  of  the 
opinion  that  it  would  make  a  favorable  impression 
if  the  Committee  started  by  paying  homage  in  the 
way  proposed  by  M.  de  Lapradelle,  but  he 
would  prefer  to  have  that  homage  expressed  in  a 
general  way  rather  than  by  enumerating  indivi- 
dually each  one  to  whom  the  resolution  was 
addressed. 
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Mr.  ROOT,  par  1'organe  de  Mr.  Brown 
Scott,  fait  ressortir  que  la  proposition  deM.de 
Lapradelle  n'est  pas  identique  a  la  sienne. 
Mr.  Root  desire  que  les  travaux  de  La  Haye 
forment  le  point  de  depart  des  travaux  du 
Comite. 

M.  DE  LAPRADELLE,  de  son  cote,  fait  ob- 
server qu'il  est  oppose  a  1'idee  de  prendre  le  projet ' 
eiabore  a  La  Haye  en  1907  comme  base  des  tra- 
vaux du  Comite.  Ces  travaux  doivent  etre  abso- 
lument  ind^pendants.  II  desire  egalemeot  attirer 
1'attention  de  ses  collegues  sur  ce  fait  qu'il  y  a 
un  grand  nombre  de  plans:  il  mentionne  sp£cia- 
lement  le  projet  de  TUnion  Juridique  Interna- 
tionale, qui  va  etre  distribue  aux  membres  du 
Comit6  par  les  soins  du  Secretariat. 

Le  PRESIDENT  desire  savoir  si  Mr.  Root 
consentirait  a  ce  qu'on  adoptat  la  premiere  par- 
tie  de  la  proposition  qu'il  a  faite  et  a  ce  qu'on  en 
reservat  la  seconde  partie. 

Personnellement,  le  President  ne  desire  pas 
se  prononcer  sur  la  question  de  savoir  quel  plan 
on  choisirait  pour  servir  de  base  aux  travaux  du 
Comite. 

LORD  PHILLIMORE  desire  qu'hommage 
soil  rendu  au  projet  de  La  Haye  de  1907,  mais 
ce  doit  etre  seulement  un  hommage;  il  desire  que 
Ton  rende  egalement  hommage  au  plan  elabore 
par  la  Conference  des  Neutres,  au  mois  de 
fevrier  1920. 

Mr.  ROOT  dit  que  la  resolution  qu'il  a  pro- 
posed peut  parfaitement  se  scinder  en  deux. 
II  serait  tres  satisfait  si  la  premiere  partie 
pouvait  etre  prise  en  consideration  immediate. 
Cette  partie  est  oelle  aux  termes  de  laquelle  le 
resultat  des  travaux  de  la  Conference  de  La 
Haye  serait  pris  comme  point  de  depart  pour 
les  travaux  du  Comite. 

Le  PRESIDENT  fait  remarquer  qu'en  1907 
deux  points  importants  ne  purent  etre  resolus. 
Pour  cette  raison,  il  pense  qu'il  ne  serait  peut- 
etre  pas  expedient  d'adopter  le  projet  de  1907 
comme  base  de  la  discussion.  II  exprime  le  desir 
que  Mr.  Root  n'insiste  ^pas  sur  la  proposition 
et  qu'il  se  contente  de  voir  rendre  hommage 
aux  travaux  de  La  Haye. 

M.  RICCI-BUSATTI  est  d'avis  qu'il  serait 
preferable  de  faire  ressortir  seulement  d'une 
facon  generate,  les  liens  qui  rattachent  les  tra- 
vaux du  Comite  a  ceux  de  la  Conference  de  la 
Haye,  plutot  que  de  se  servir  de  ces  derniers 
comme  base  pour  1'accomplissement  de  la  tAche 
du  Comite. 


Mr.  ROOT  pointed  out,  through  Mr.  Brown 
Scott,  that  M.  de  Lapradelle's  proposal 
was  not  identical  with  that  of  Mr.  Root,  whose 
wish  was  that  the  work  of  the  Hague  should  be 
anade  the  starting  point  of  the  Committee's  work. 

M.  DE  LAPRADELLE,  on  his  side,  pointed 
out  that  he  was  opposed  to  the  idea  of  taking  the 
scheme  worked  out  at  the  Hague  in  1907  as 
the  basis  of  the  work  of  the  Committee.  Its 
work  ought  to  be  absolutely  independent.  He 
desired  also  to  draw  the  attention  of  his  collea- 
gues .to  the  fact  that  a  great  number  of  schemes 
exists ;  he  especially  mentioned  the  scheme  of 
the  Union  Juridique  Internationale,  which  is  to 
be  supplied  to  the  Committee  by  the  Secretariat. 

The  PRESIDENT  wanted  to  know  if  Mr. 
Root  would  agree  to  having  the  first  part  of 
his  proposal  adopted  and  to  defer  action  on  the 
second  part. 

Personally,  the  President  did  not  desire  to 
decide  on  the  question  which  scheme  ought  to 
be  chosen  as  the  basis  for  the  work  of  the  Com- 
mittee. 

LORD  PHILLIMORE  desired  that  respect  be 
paid  to  the  Hague  scheme  of  1907,  but  that 
nothing  further  be  implied.  He  desired  also 
to  render  homage  to  the  scheme  elaborated  by 
the  conference  of  the  Neutral  Powers  in  Fe- 
bruary 1920.  . 

Mr.  ROOT  said  that  the  resolution  proposed 
by  him  might  perfectly  well  be  divided  into  two 
parts.  He  would  be  quite  satisfied  if  the  first 
part  only  were  given  immediate  consideration. 
According  to  the  terms  of  this  part  of  his 
resolution,  the  results  of  the  work  of  the  Hague 
Conference  should  be  taken  as  starting  point 
for  the  work  of  the  Committee. 

The  PRESIDENT  remarked  that  in  1907  two 
important  points  could  not  be  agreed  upon. 
For  this  reason,  he  thought  it  would  not  be 
advisable  to  adopt  the  1907  scheme  as  the  basis 
of  the  discussion.  He  expressed  the  desire  that 
Mr.  Root  would  not  press  the  point,  but  be 
content  in  having  homage  paid  to  the  work  cf 
the  Hague. 

M.  RICCI-BUSATTI  was  of  opinion  that  it 
would  be  better  to  point  out  only  in  a  general 
way  the  connection  between  the  work  of  the 
Committee  and  the  work  of  the  Hague  Con- 
ference, rather  than  to  adopt  this  work  as  basis 
for  the  work  of  the  Committee. 
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Le  PRESIDENT  rappelle  le  fait  qu'k  cote  du 
pro  jet  de  1907,  il  existe  un  grand  nombre  de 
plans  d'origine  privee.  II  ne  serait  pas  possible 
d'en  faire  une  enumeration  complete. 

LORD  PHILLIMORE  fait  remarquer qu'il est 
maintenant  parfaitement  clair  que  la  proposition 
de  M.  de  Lapradelle  est  diff^rente  de  celle 
de  Mr.  Root.  II  demande  que  la  proposition  de 
Mr.  Root  soit  reserved  et  que  Ton  ne  prenne  de 
decision  qu'apres  avoir  consulte  tous  les  mem- 
bres. 

M.  DE  LAPRADELLE  est  d'accord  avec  cette 
proposition,  quant  au  fond,  mais  il  s'agit  de  se 
mettre  aussi  d'accord  sur  les  termes.  II  demande 
la  permission  de  lire  le  projet  de  communique 
k  la  presse  qu'il  vient  de  rediger.  (Voir  annexe  4). 

Mr.  ROOT  fait  remarquer  que,  sous  sa  forme 
actuelle,  le  communique  tend  a  rabaisser  le  tra- 
vail de  la  Conference  au  meme  niveau  que  les 
autres  travaux,  ceuvres  de  commissions  parti- 
culieres  ou  de  juristes  isoies.  II  rend  hommage  a 
tout  le  monde  egalement  et  sans  distinction. 

M.  LODER  est  d'avis  que  des  remerciements 
et  des  louanges  vagues  ne  sont  point  necessaires 
et  pourraient  meme  produire  une  impression  defa- 
vorable  sur  1'opinion  publique.  Toutefois  il  ne 
s'oppose  pas  a  cette  communication,  mais  il  vou- 
drait  qu'on  fit  une  declaration  precise  quant  k 
la  base  des  travaux  du  Comite. 

M.  DE  LAPRADELLE  r^pond  aux  objections 
de  fond  de  Mr.  Root,  et  a  celles  de  M.  Loder, 
qui  sont  des  objections  d'opportunite".  II  ne  croit 
pas  1'objection  de  Mr.  Root  justifie'e.  Les  tra- 
vaux de  la  Conference  de  La  Haye  sont  places 
en  tete  de  1'enumeration.  En  mentionnant  d'autres 
travaux  a  la  suite  de  ceux  de  La  Haye,  il 
indique  seulement  que  le  Comite  entend  puiser 
liberalement  a  toutes  les  sources.  On  pourrait, 
avec  avantage,  diviser  cette  enumeration  en  deux 
parties  et  les  traiter  dans  deux  alineas  differents. 
Le  Comite  veut  faire  une  ceu'vre  juridique  scien- 
tifique.  Quant  a  1'objection  de  M.  Loder,  M. 
de  Lapradelle  pense  que  son  texte  indique 
clairement  que  le  Comite  tiendra  compte  de  tous 
les  projets  provenant  des  differents  pays,  et  que, 
de  cette  fagon,  1'opinion  publique  sera  satisfaite. 

Le  PRESIDENT,  sur  une  remarque  de  Mr. 
Root,  propose  de  viser  dans  deux  alineas  sepa- 
res,  les  travaux  de  La  Haye,  et  les  documents 
et  projets  particuliers. 


The  PRESIDENT  called  the  members'  at- 
tention to  the  fact  that  a  great  number  of  sche- 
mes of  private  origin  existed  in  addition  to  the 
scheme  of  1907,  and  that  it  would  be  impossible 
to  make  a  complete  enumeration  of  them. 

LORD  PHILLIMORE  pointed  out  that  it  was 
now  quite  evident  that  the  proposal  of  M.  de 
Lapradelle  was  different  from  that  of  Mr. 
Root.  He  suggested  that  Mr.  Root  's  propo- 
sal should  be  reserved,  and  that  no  decision 
should  be  taken  until  all  the  members  should 
have  been  consulted. 

M.  DE  LAPRADELLE  agreed  in  principle 
with  this  suggestion,  but  desired  to  arrive  at 
an  agreement  on  details.  He  asked  permission 
to  read  a  proposed  press  communique  which  he 
had  prepared.  (See  Annex  4). 

Mr.  ROOT  pointed  out  that  in  its  present  form 
the  communique  tended  to  reduce  the  work  of 
the  Conference  to  the  same  level  as  other  work 
undertaken  by  special  committees  or  individual 
jurists.  It  pays  homage  to  all  equally  and  without 
distinction. 

M.  LODER  considered  that  expressions  of 
thanks  and  praise  were  quite  unnecessary,  and 
that  they  might  even  create  an  unfavorable 
impression  on  public  opinion.  However,  he  would 
not  oppose  this  communication,  but  wished  that 
a  definite  announcement  be  made  concerning  the 
basis  of  the  work  of  the  Committee. 

M.  DE  LAPRADELLE  answered  Mr.  R  oot's 
objections  founded  on  principle  and  those  of 
M.  Loder  founded  on  expediency.  He  did  not 
consider  that  Mr.  Root's  objection  was  justi- 
fied. The  work  of  the  Hague  Conference  was 
placed  at  the  beginning  of  the  list.  In  men- 
tioning other  works  in  addition  to  those  un- 
dertaken at  the  Hague,  he  only  intended  to 
show  that  the  Conference  meant  to  draw  upon 
all  possible  sources  of  information.  It  might  be 
advantageous  to  divide  the  list  into  two  r, 
and  to  treat  them  under  two  separate  headings. 
The  Committee  aims  to  produce  a  scientific  legal 
structure.  Regarding  M.  Loder  '  s  objection,  M. 
deLapradelle  considered  that  his  text  clearly 
showed  that  the  Committee  would  take  into  con- 
sideration all  schemes  from  various  countries, 
and  that  this  should  satisfy  public  opinion. 

The  PRESIDENT,  following  a  remark  made 
by  Mr.  Root,  proposed  that  the  works  under- 
taken at  the  Hague,  and  private  documents  and 
schemes,  should  be  dealt  with  in  separate  para- 
graphs. 
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M.  HAGERUP  se  rallie  a  cette  proposition. 

Le  PRESIDENT  donne  lecture  d'un  expose^ 
qu'il  a  r&iige  apres  e"tude  des  divers  documents 
soumis  au  Comite.  ('ft  expose  fait  suite  au  dis- 
cours  prononce'  par  lui  la  veille.  (Voir  annexe  6). 

Apres  avoir  donnd  lecture  de  son  expose",  le 
Baron  Descamps  1'explique  et  le  resume  01 
ces  termes: 

II  est  necessaire,  tout  au  moins  a  1'origine,  que 
tous  les  Etats  prennent  part,  dans  une  certaine 
mesure,  au  choix  des  jurisconsultes,  mais  il  faut 
essayer  de  concilier  le  principe  de  1'egalite  juri- 
dique  des  Etats  avec  certaines  garanties  qu'il  con- 
viendrait  de  donner  aux  grands  Etats. 

II  faut  donner  initialement  aux  grands  Etats 
le  droit  de  nommer  leurs  arbitres,  et  comme 
ceux-ci  seront,  sans  nul  doute,  les  jurisconsultes 
les  plus  e"minents  de  chaque  Etat,  on  pourra  leur 
iaisser  en  pleine  confiance  le  soin  de  nommer 
ensuite  les  membres  de  la  partie  permanente  de 
la  Cour  de  Justice,  soit  9  juges  et  6  juges  sup- 
ple"ants.  Ce  sera  ensuite  la  Cour  qui  etablira  son 
reglement  d'ordre  interieur,  en  vue,  par  exemple, 
de  se  scinder  en  chambre  de  procedure  sommaire 
et  en  chambre  de  justice  ordinaire.  Commie 
garantie,  on  soumettrait  ce  reglement  a  1'appro- 
bation  du  Conseil  ou  de  I'Assemblee  de  la  Socie"t£ 
des  Nations. 

Rappelant  ensuite  la  part  importante  que  Lord 
Pauncefote  a  prise  a  1'^tablissement  de  la 
Cour  d'Arbitrage,  le  Baron  Descamps  re- 
marque  que  le  r€sultat  des  travaux  de  cette  Cour 
est  fort  honorable:  elle  a  examine  un  nombre 
assez  considerable  de  cas,  a  la  satisfaction 
generate. 

Ainsi  la  totality  des  membres  nommes  par  cha- 
que Etat  a  la  Cour  d'Arbitrage,  a  raison  de  quatre 
arbitres  par  Etat,  formeront  un  college  qui  devra 
choisir  les  juges  destines  a  composer  la  partie 
permanente  de  la  nouvelle  Cour. 

En  proc&Iant  a  ce  choix,  les  membres  du  col- 
lege ne  devront  pas  perdre  de  vue  que  les  grands 
systemes  juridiques  du  monde  doivent  etre  re- 
pre"sente"s  a  la  Cour  Permanente. 

M.  ADATCI  exprime  d'abord  sa  sympathie 
pour  les  efforts  du  Baron  Descamps  de  con- 
cilier toutes  les  susceptibilite's.  II  constate  que 
1'opinion  courante  est  celle  de  1'adoption  du  prin- 
cipe de  I'egalit6  des  Etats. 

Ce  principe  est  admis  depuis  longtemps,  mais 
il  est  parfois  fictif,  et  il  faut,  avant  tout,  soinger  a 
la  viabilite  de  la  Cour.  M.  Adatci  est  d'avis 
qu'il  faut  trailer  cette  grave  question,  a  la  ma- 
niere  de  jurisconsultes  sociologues  plutot  qu'a 
celle  de  jurisconsultes  formalistes. 


M.   HAC.ERUP  agreed  with  this  proposal. 

The  PRESIDENT  then  read  a  report  which 
he  had  composed  after  considering  the  docu- 
ments submitted  to  the  Committee.  This  report. 
was  complementary  to  the  speech  delivered  by 
him  the  day  before.  (See  Annex  6). 

After  having  read  his  report,  Baron  Des- 
camps explained  and  summarised  it  as  follow.-; : 

It  is  essential,  especially  at  the  outset,  that  all 
States  take  part,  to  a  certain  extent,  in  the  selec- 
tion of  jurisconsults,  but  an  attempt  must  be 
made  to  reconcile  the  principle  of  juridical 
equality  of  States  with  certain  guarantees  which 
should  be  given  to  the  great  Powers. 

States  originally  must  have  the  right  to  nomi- 
nate their  arbitrators,  and  as  these  will  doubtless 
be  the  most  distinguished  jurisconsults  of  each 
State,  they  may  safely  be  entrusted  with  the 
task  of  nominating  subsequently  the  members 
of  the  permanent  part  of  the  Court  of  Justice, 
namely  nine  judges  and  six  deputy  judges.  The 
Court  itself  would  define  its  own  rules  of  pro- 
cedure. It  might  for  instance  divide  itself  into 
a  court  of  summary  procedure,  and  an  ordinary 
court  of  justice.  As  a  precaution,  such  admini- 
strative arrangements  would  be  subject  to  the 
approval  of  the  Council  or  Assembly  of  the 
League  of  Nations. 

After  recalling  the  important  part  which  Lord 
Pauncefote  has  taken  in  establishing  the 
Court  of  Arbitration,  Baron  iDescamps  point- 
ed out  that  the  results  achieved  by  this  Court 
were  very  creditable ;  it  has  examined  a  consi- 
derable number  of  cases  to  the  satisfaction  of 
all  concerned. 

Thus  all  the  members  chosen  by  each  State 
for  the  Court  of  Arbitration,  four  being  selected 
by  each  State,  will  form  an  electoral  college  t:> 
choose  the  judges  who  will  constitute  the  per- 
manent section  of  the  new  Court. 

In  making  their  selections,  it  is  incumbent  on 
the  electoral  college  not  to  lose  sight  of  the  fact 
that  the  great  systems  of  jurisprudence  of  the 
world  ought  to  be  represented  in  the  permanent 
Court. 

M.  ADATCI  expressed  first  his  sympathy  for 
the  efforts  made  by  Baron  D  esc' amps  to 
put  at  ease  all  susceptibilities.  He  considered  that 
general  opinion  was  in  favour  of  the  adoption  of 
the  principle  of  equality  amongst  States. 

This  principle  has  long  been  recognised,  but  is 
often  more  apparent  than  real.  The  viability  of  the 
Court  must  be  primarily  considered.  In  the  opi- 
nion of  M.  Adatci,  this  vital  question  must 
be  treated  from  the  standpoint  of  sociological 
rather  than  formalistic  jurisprudence. 
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L'adoption  de  Monaco  comme  Membre  de  la 
Societe  des  Nations  a  etc  proposee.  En  droit 
formel,  les  droits  de  Monaco  sont  £gaux  a  ceux 
des  Etats-Unis.  Mais  cette  solution  serait-elle 
satisfaisante  pour  la  conscience  publique?  M. 
Adatci  fait  appel  a  1'experience  de  ses  collegues 
qui  admettront  que  la  question  est  pour  le  moins 
douteuse. 

La  base  de  la  paix  mondiale,  dit-il,  c'est  la 
r^alite  vivante  de  1'existence  des  principales  Puis- 
sances et  des  autres  Etats.  D'ailleurs,  a  tous  les 
points  de  vue:  population,  territoire,  richesse, 
mouvement  economique,  commercial  et  financier, 
histoire,  races,  systemes  de  civilisation  et  de  juris- 
prudence, interets  vitaux,  regionaux  etc.,  en  un 
mot  en  ce  qui  regarde  tous  les  elements  de  1'ac- 
tivite  humaine,  il  est  indispensable  que  lesdites 
Puissances  soient  representees  au  sein  de  la  Cour 
qu'il  s'agit  de  creer;  quel  que  soit  1'aspect  sous 
iequel  on  envisage  la  question,  on  arrive  a  ce 
resultat  final  qu'il  faut  que  les  cinq  grandes  Puis- 
sances soient  representees  a  la  Cour. 

M.  Adatci  insiste  sur  la  justesse  de  la  distinc- 
tion qu'il  y  a  lieu  de  faire  entre  les  affaires  judi- 
ciaires  interieures  et  lesaffairesinternationales.il 
est  profondement  convaincu  que  1'exclusion  even- 
tuelle  de  la  Cour  d'une  ou  de  plusieurs  personnes 
ressortissants  desdites  Puissances,  la  rendrait  ne- 
cessairement  non-viable.  C'est  la  une  v^rite  ecla- 
tante  que  personne  ne  peut  nier.  Pourquoi  done 
ne  pas  1'admettre  franchement,  sans  aucune  am- 
biguite?  II  faut,  dit-il,  que  nous  ayons  tous  ici  le 
courage  juridique  et  la  tournure  d'esprit  realiste 
sans  lesquels  on  ne  saurait  creer  une  personne 
juridique  viable.  Quoique,  naturellement,  on  fasse 
abstraction  de  la  nationalite  des  juges  dans 
1'exercice  de  leurs  fonctions  a  la  Cour  internatio- 
nale  en  question,  il  faut  tenir  compte  du  senti- 
ment intuitif  des  peuples,  fluide  delicat,  violent 
et  irresistible. 

M.  Adatci  passe  ensuite  a  la  question  relative 
au  nombre  des  juges.  Les  juges  permanents  se- 
raient,  selon  le  Baron  Descamps,  au  nombre 
de  9  et  les  suppliants  de  6.  M.  Adatci  pense 
qu'un  total  de  13  serait  preferable:  5  juges  que 
les  grandes  Puissances  seraient  invitees  a  desig- 
ner et  8  qui  seraient  nommes  par  les  autres  Etats 
lesquels  seront  bientot  au  nombre  de  50  environ. 
Cette  organisation  ne"cessiterait  la  nomination 
d'un  juge  ad  hoc  par  les  Puissances,  parties  aux 
litiges,  qui  n'auraient  pas  de  reprdsentant,  ce  qui 
pourrait,  le  cas  e'che'ant,  porter  momentanement 
a  15  le  nombre  des  juges;  il  en  serait  de  meme 
au  cas  ou  une  des  colonies  anglaises,  ,,self 
governing  dominions",  par  exemple  le  Canada 
ou  1'Australie,  serait  melee  a  1'affaire.  II  fait  aussi 


Monaco  was  proposed  as  a  member  of  the 
League  of  Nations.  According  to  strict  law,  the 
rights  of  Monaco  are  equal  to  those  of  the  United 
States.  But  would  such  a  solution  of  the  problem 
satisfy  public  sense  of  justice?  He  felt  sure  that 
his  colleagues  would,  from  their  own  experience, 
admit  the  doubtfulness  of  the  question. 

The  real  basis  of  world-peace,  he  declared,  was 
the  co-existence  of  the  principal  Powers  and 
the  other  states.  Furthermore,  from  all  points 
of  view :  population,  territory,  wealth,  trade  and 
commerce,  finance,  history,  race,  systems  of 
civilisation  and  jurisprudence,  vital  interests, 
.regional  interests,  etc.,  in  brief  witn  regard 
to  every  human  activity  it  was  imperative  tliat 
the  named  Powers  be  represented  on  the  Court 
in  process  of  formation.  From  whatever  points 
of  view  the  question  was  considered,  the  con- 
clusion was  reached  that  the  five  great  Powers 
must  be  represented  on  the  Court. 

M.  Adatci  insisted  on  the  accuracy  of  distin- 
guishing between  internal  judicial  questions  and 
those  of  international  character";  He  was  decidedly 
of  the  opinion  that  the  possible  exclusion  f-rom  the 
Court  of  one  or  more  persons  representing  the 
named  Powers  would  render  the  Court  impracti- 
cable. That  fact  was  undeniable.  Why  not  admit 
it  frankly,  without  any  ambiguity?  Here  we  must 
all,  he  declared,  possess  the  juridical  courage 
and  a  sense  of  realities,  lacking  which  we  shall 
be  unable  to  create  a  living  juridical  organism. 
Although  naturally  the  nationality  of  judges  in 
the  discharge  of  their  duties  on  the  international 
Court  in  question  may  be  disregarded,  it  is  neces- 
sary to  consider  the  intuitive  sensibilities  of 
peoples,  a  delicate  quality,  violent  and  irresis- 
tible. 

He  (M.  Adatcii  then  turned  to  the  question 
of  the  number  of  judges.  According  to  Baron 
Descamps  there  should  be  9  permanent  judges 
and  6  supplementary  judges.  M.  Adatci  be- 
lieved that  a  total  of  13  would  be  preferable: 
5  judges  which  the  principal  Powers  should  be 
asked  to  designate,  and  8  who  should  be 
named  by  the  other  Powers;  those  Powers  will 
soon  number  approximately  50.  This  organisation 
would  entail  the  selection  of  a  judge  ad  hoc  by 
those  parties  who,  being  parties  to  any  law  suit, 
possess  no  representative  on  the  court.  This 
might,  should  the  situation  arise,  increase  tempo- 
rarily the  number  of  judges  to  1 5.  The  same  proce- 
dure would  be  followed  if  one  of  the  English 
self-governing  colonies,  for  example  Canada  or 
Australia,  were  concerned  in  a  case.  He  rioted 
also  that  according  to  his  scheme  the  principal 
Powers  should  be  always  in  the  minority,  a  cir- 
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remarquer  que,  d'apres  son  plan,  les  principales 
Puissances  seront  toujours  en  minorite",  ce  qui 
pourra  donner  pleine  garantie  aux  autres  Etats. 

M.  HAGERUP  propose  une  motion  d'ordre. 
II  est  premature,  d'apr&s  lui,  de  discuter  de"ja  les 
details  des  problemes.  II  propose  un  ^change  de 
vues  sur  les  points  suivants: 

i°.  Organisation  de  la  Cour; 

2°.  Juridiction  de  la  Cour; 

3°.  Reglementation  de  la  procedure; 

4°.  Siege  de  la  Cour. 

Mr.  ROOT  demande,  qu'avant  de  prendre  une 
decision   sur  la  proposition  de   M.    Hagerup,' 
on  precede  a  un  vote  sur  le  projet  de  resolution 
soumis   par  M.  de   Lapradelle.   (Annexe   5). 

Apres  lecture,  le  projet  est  adopte  a  1'una- 
nimite. 

On  souleve  alors  la  question  de  savoir  si  la 
resolution  doit  etre  communiqu6e  a  la  presse. 
Mr.  ROOT  desire  /ju'on  precede  a  cette  commu- 
nication. Les  autres  membres  ne  s'y  opposant  pas, 
la  proposition  de  Mr.  Root  est  adopted.  Le 
Secretariat  est  charge  d'assurer  1'execution  de  la 
decision. 

La  discussion  sur  1'ordre  du  jour  de  la  seance 
suivante  est  reprise.  On  adopte  la  proposition  de 
M.  Hagerup  dans  ce  sens  que  Ton  decide  que 
la  discussion  sera  limit^e  a  1'organisation  de  la 
Cour. 

Sur  la  proposition  de  LORD  PHILLIMORE, 
il  est  entendu  que  chaque  membre  sera  libre  de 
donner  son  avis  sans  etre  lie  par  un  question- 
naire. 

Sur  la  proposition  de  M.  DE  LAPRADELLE, 
le  Secretariat  est  charge  de  preparer  un  tableau 
synoptique  des  differentes  dispositions  des  pro- 
jets  existants  relatifs  a  1'organisation  de  la  Cour. 
(Voir  annexe  7).  Le  Secretariat  est  egalement 
charge  de  faire  imprimer  pour  la  seance  pro- 
chaine  le  discours  du  Prdsiderrt. 


cumstance  giving  full  guarantees  to  the  other 
Powers. 


M.  HAGERUP  raised  a  point  of  order.  He 
thought  it  premature  to  discuss  the  details  of  the 
problems  at  this  stage.  He  suggested  an  exchange 
of  views  on  the  following  points : 

1.  Organisation  of  the  Court; 

2.  Jurisdiction  of  the  Court; 

3.  Rules  of  Procedure; 

4.  Seat  of  the  Court. 

Mr.  ROOT  requested  that  before  coming  to  a 
decision  concerning  M.  Hagerup's  proposal, 
a  vote  should  be  taken  on  the  draft  resolution 
submitted  by  M.  de  Lapradelle.  (Annex  5). 

After  being  read,  the  draft  was  adopted  una- 
nimously. 

The  question  was  raised  as  to  whether  this 
resolution  should  be  communicated  to  the  press. 
Mr.  ROOT  wished  that  this  should  be  done. 
The  other  members  had  no  objection,  and  Mr. 
Root's  proposal  was  carried.  The  Secretariat 
was  instructed  to  carry  out  this  decision. 

The  discussion  of  the  agenda  for  the  next 
meeting  was  reopened.  The  proposal  of  M.  Ha- 
gerup was  adopted  with  the  understanding  that 
only  the  question  of  the  Court's  organisation 
should  be  discussed. 

On  the  suggestion  of  LORD  PHILLIMORE, 
it  was  agreed  that  each  member  might  express 
his  opinion  freely  without  being  subjected  to  a 
"questionnaire". 

In  consequence  of  a  proposal  made  by  M.  DE 
LAPRADELLE,  the  Secretariat  was  entrusted 
with  the  preparation  of  a  tabular  synopsis  of 
the  different  existing  schemes  concerning  the  or- 
ganisation of  the  Court.  (See  Annex  7).  The 
secretariat  was  also  instructed  to  have  the  Pre- 
sident's speech  printed  for  the  next  meeting. 


La  seance  est  levee  a  12  h.  30  de  1'apres-midi.         The  meeting  closed  at  12.30  p.m. 


Le  President: 

(signe)  Brn.  DESCAMPS. 

Le  Secretaire-General: 

(signe)  D.  ANZILOTTI.  • 


The  President: 

(signed)  Brn.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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ANNEXE  No.   i. 

Projet  de  regies  de  Procedure  pour  le  Comite 
Consultatif  de  Juristes. 


ANNEX  No.    i. 

Draft    of    rules    of   Procedure  for  the  Advisory 
Committee  of  Jurists. 


1.  Les  seances  du  Comite  ne  sont  pas  publi- 
ques;    toutefois,    derogation   pourra   etre   faite  a 
cette  regie  dans  des  cas  determines  et  par  deci- 
sions speciales.  Les  deliberations  sont  confiden- 
tielles;    cependant,   le    Secretariat   est   autorise   a 
fournir  au  public  des  resumes  succincts  des  ques- 
tions traitees  dans  chaque  seance  et  du  progres 
qui  a  ete  fait. 

2.  Les  membres  du  Comite  ont  seuls  le  droit 
de   prendre  part   aux  discussions.    Le   secretaire 
du  Comite  a  le  droit  de  fournir  lui-meme  des  ex- 
plications et  de  charger  des  membres  du  Secre"- 
tariat  d'en  fournir. 

3.  Les  conseillers  et  les  secretaires  prives  des 
membres  ont  le  droit  d'accompagner  les  mem- 
bres aux  stances.  Avec  le  consentement  du  Co- 
mite un  membre  pourra  dans  des  cas  determines, 
charger  ses  conseillers  de  fournir  des  explications. 

4.  Le    Francais    et    1'Anglais     sont     reconnus 
comme  les  langues  officielles  du   Comite  et  de 
ses  travaux.  Si  un  membre  du  Comite'  en  exprime 
le  desir,  un  discours  prononce  dans  1'une  de  ces 
langues  sera  resume  oralement  dans  1'autre,  par 
les  soins  du   Secretariat. 

5.  Les  proces-verbaux  des  stances  contiendront 
un  resume  succinct  des  deliberations  et,   in  ex- 
tenso,    les   decisions   du    Comite,    ainsi    que    les 
declarations,  les  projets  et  amendements  deposes 
par  ce  membre.  Un  projet  roneographie  de  pro- 
ces-verbal  de  chaque  stance  sera  presente    aux 
membres    au    commencement  de   la   seance   sui- 
vante.   Ces  proces-verbaux  ne   seront   pas   lus   a 
la  seance. 

6.  Tous  les  projets  et  tous   les  amendements 
soumis  a  la  decision  du  Comite  seront  dans    la 
mesure  du  possible   presentes   par  ecrit  au   Pre- 
sident. » 

Si  un  projet  ou  un  amendement  n'a  pas  ete 
distribue  avant  le  commencement  de  la  seance, 
rajournement  de  la  stance  sera  prononce  si  un 
membre  en  exprime  le  de"sir. 

7.  A    la    fin    de   chaque   stance,    le   President 
soumettra  au  Comite  1'ordre  du  jour  de  la  seance 


i.  The  sittings  of  the  Committee  are,  unless 
otherwise  decided  in  special  cases,  not  public. 
The  deliberations  are  confidential.  However,  the 
Secretariat  is  authorised  to  furnish  short  public 
statements  of  the  questions  treated  and  of  the 
progress  made  at  the  sittings. 


2.  Only  the  members  of  the  Committee  have 
the  right  to  take  part  in  the  discussions.  The 
Secretary  of  the  Committee  has  the  right  to  give 
himself,  and  to  ask  members  of  the  Secretariat 
to  give,  explanations. 

3.  The  counsellors  and  private  secretaries  of 
the  members  are  entitled  to  accompany  the  mem- 
bers to  the  sittings.  Wlith  the  consent  of  the  Com- 
mittee, a  member  may,  in  special  cases  ask  his 
counsellors   to   furnish   explanations. 

4.  French  and  English  are  recognised  as  the 
official  languages  of  the  Committee  and  of  the 
documents  pertaining  to  its  work.  A  speech  pro- 
nounced in  one  of  these  languages  shall,  at  the 
request  of  any  member  of  the  Committee,  be 
analysed  verbally  in  the  other  by  the  Secretariat. 

5.  The  proces-verbaux  of  the  sittings  shall  con- 
tain a  brief  analysis  of  the  deliberations,  and, 
in  extenso,  points  adopted  by  the  Committee  and 
declarations,  proposals  or  amendments  that  may 
have  been  made  by  any  member  should  he  so 
desire.  A  draft  proces-verbal  of  each  sitting  shall 
be  presented  to  the  members  (in  roneographed 
copies)    at    the   beginning    of    the    next.    These 
proces-verbaux  shall  not  be  read. 

6.  All  proposals  and  all  amendments  to  be  < 
discussed  by  the  Committee  shall,  if  possible, 
be  presented  to  the  President  in  writing. 

Should  a  proposal  or  amendment  not  have 
been  distributed  before  the  sitting,  the  adjourn- 
ment shall  be  pronounced  at  the  request  of  any 
member. 

7.  At  the  end  of  each  sitting,  the  President  shall 
submit  to  the  Committee  the  agenda  of  the  next. 
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prochaine.  L'ordre  du  jour  une  fois  adopte\  ne 
pourra  £tre  modifi6  que  par  une  decision  du 
Comite". 

Les  decisions  du  Comite"  sont  prises  a  la  ma- 
jorit£  des  voix.  Les  opinions  divergentes  seront 
consignees  dans  les  proces-verbaux  des  stances 
et,  a  la  requite  des  membres  directement  in- 
teresse"s,  il  en  sera  fait  mention  dans  le  protocole 
final  constatant  les  re"sultats  des  travaux  du 
Comite". 


The  agenda  once  having  been  adopted  can  be 
modified  only  by  a  decision  of  the  Committee. 

The  decisions  of  the  Committee  are  taken  by 
a  majority  of  votes.  Divergent  opinions  shall  be 
rendered  in  the  proces-verbaux  of  the  sittings, 
and  at  the  request  of  the  members  concerned,  be 
noted  in  the  final  protocol  containing  the  results 
arrived  at  by  the  Committee. 
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ANNEXE   No.  2. 
Projet  d'agenda  general. 

a.  Questions   preliminaires. 

I.  Quelle  forme  devra  etre  donnee  aux  resul- 
tats  du  travail  du  Comite? 

Rapport  avec,  comme  annexe,  projet  complet 
de  convention? 

Expose  des  motifs  a  cote  du  rapport? 

Le  document  a  presenter  au  Conseil  de  la  So- 
ciete  des  Nations? 

b.  Principes  genera ux. 

II.  Quels    traits    devront 'distinguer  une  Cour 
permanente  de  justice  internationale? 

Permanence  reelle:  comment  la  definir? 

Les  juges  ne  devront  pas  etre  choisis  par  les 
parties  a  chaque  litige  special. 

La  juridiction  de  la  Cour  sera  obligatoire. 

La  Cour  se  laissera  guider  exclusivement  par 
des  principes  de  droit. 

Les  principes  a  appliquer  devront  etre  les 
meme.s  dans  tous  les  cas.  Les  jugements  ante- 
rieurs  de  la  Cour  seront  pris  en  consideration 
comme  precedents,  en  vue  de  I'etablissement 
d'une  jurisprudence  permanente. 

III.  Les   traits    ci-dessus   sont  ils   compatibles 
avec  des  fonctions  arbitrates  ? 

Si  oui,  la  nouvelle  Cour  devra-t-elle  etre  en 
meme  temps  une  Cour  de  Justice  et  une  Cour 
d'Arbitrage  ? 

Dans  1'affirmative,  la  Cour  d'Arbitrage  de  La 
Haye  devra-t-elle  subsister?  Si  non,  la  nouvelle 
Cour  devra-t-elle  etre  completement  exclue  des 
fonctions  arbitrales  ou  peut-on  laisser  aux  par- 
ties a  un  litige  la  faculte  de  demander  a  la  Cour 
ou  a  ses  membres  de  faire  fonction  d'arbitre? 

IV.  Quelle  importance  doit  etre  accordee  aux 
dispositions   des  articles    12   et    14  du   Pacte   de 
la  Societe  des  Nations  pour  la  re"ponse  a  donner 
aux  questions  de  principe  ci<lessus? 

V.  Le  projet  de  convention  a  proposer  par  le 
Comite"  doit-il  contenir,  dans  un  preambule,   les 
principes  qui  inspireront  les  reponses  aux  ques- 
tions ci-dessus? 

c.  Competence  de  la  Cour. 

VI.  La  Cour  devra-t-elle  avoir  competence  pour 
connaitre   de   tout   litige   soumis   a   elle    par    les 
parties,    ou   la    competence   de    la   Cour  devra-t- 
elle  etre  limitee?  Dans  ce  dernier  cas,    la   Cour 


ANNEX  No.   2. 
Draft  of  general  agenda. 

a.   Preliminary   questions. 

I.  What  form  should  be  given  to  the  outcome 
of  the  work  of  the  Committee: 

Report  with  complete  draft  convention  as  an 
annex  ? 

Expose  des  motifs  apart  from   report? 
Document  to  be  presented  to  Council  of  the 
League  of  Nations  ? 

6.   General  principles. 

II.  What   features   should   distinguish   a  per- 
manent Court  of  International  Justice? 

Real  permanency:  how  to  define? 

Judges  not  to  be  chosen  by  the  parties  in 
each  special  case. 

Jurisdiction   of   Court   compulsory. 

Court  to  be  guided  exclusively  by  principles 
of  law. 

The  principles  to  be  followed  not  to  vary  from 
case  to  case.  Earlier  judgments  of  Court  to  be 
taken  into  consideration  as  precedents  for  esta- 
blishing a  permanent  practice. 

III.  Can  above  features   be  conciliated  with 
arbitral  functions  ? 

If  so,  shall  new  Court  be,  at  the  same  time, 
Court  of  Justice  and  of  Arbitration? 

If  affirmative,  shall  Hague  Arbitration  Court 
subsist?  If  not,  is  new  Court  to  be  wholly  ex- 
cluded from  arbitral  functions,  or  can  it  be  left 
open  to  the  parties  to  a  dispute  to  ask  the  Court 
or  its  members  to  act  as  arbiter? 


IV.  What  should  be  the  influence  on  the  ans- 
wers to  the  above  questions  of  principle  of  the 
provisions   of   the   Covenant  of   the  League  of 
Nations  Artt.  12  to  14? 

V.  Should  the  draft  convention  to  be  proposed 
by  the  Court  contain,  in  a  preamble,  the  princi- 
ples which  will  form  the  answers  to  the  above 
questions  ? 

c.  Competency  of  the  Court. 

VI.  Shall  the  Court  be  competent  to  hear  and 
determine  all  cases  brought  before  it  by  the  par- 
ties, or  shall  the  competency  of  the  Court  be 
limited  in  some  way?  In  the  latter  case,  shall  the 
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devra-t  elle  decider  elle-meme  si  elle  est  com- 
petente ou  non  dans  un  cas  donne  (conform^- 
ment  k  des  regies  k  formuler)? 

Si  la  Cour  est  competente  dans  tous  les  cas 
qui  lui  seront  soumis,  se  prononcera-t-elle  sur  le 
litige  tout  entier  ou  seulement  sur  les  questions 
de  droit  impliquees  dans  chaque  cas? 

Si  la  competence  doit  etre  limit^e,  comment 
faut-il  tirer  les  lignes  de  demarcation?  La  com- 
petence doit-elle  etre  restreinte  a  des  conflits  de 
nature  juridique?  a  des  questions  qui  peuvent 
etre  resolues  sur  la  base  de  principes  de  droit? 

Quid,  au  sujet  des  reserves  habituelles  con- 
cernant  rindependance,  1'honneur  et  les  interets 
vitaux?  Interpretation  du  passage  de  1'article  13 
du  Pacte  concernant  les  questions  generalement 
susceptibles  d'une  solution  arbitrale;  ce  passage 
est-il  applicable  k  la  Cour  a  cre"er  en  conformite 
de  1'article  14?  Si  oui,  quelle  est  la  portee  du 
passage:  devra-t-il  etre  considere  comme  une 
serie  d'exemples  de  questions  de  droit,  ou  comme 
une  enumeration  de  questions  speciales  suscep- 
tibles d'etre  resolues  par  1'arbitrage? 

VII.  La   Cour    (conformement    aux    principes 
resultant  des   reponses  aux   questions   ci-dessus) 
n'est-elle  competente  que  pour  connaitre  de  liti- 
ges    entre  les   Membres  de  la   Societc,   ou  bien 
est-elle  egalement  competente  pour  connaitre  des 
liiiges  entre  des  Membres  et  des  Etats  qui  ne  sont 
pas  Membres,  ou  entre  deux  ou  plusieurs  Etats 
qui  ne  sont  pas  Membres? 

VI II.  La  Cour  Permanente  aura-t-elle  compe- 
tence .pour  connaitre  seulement  de  litiges  entre 
Etats  ou  bien  aussi  de  litiges  entre  des  Etats  et 
des  particuliers  ou  entre  deux  ou  plusieurs  parti- 
culiers  ressortissants  de  differents  Etats? 

Si  un  particulier  peut  etre  partie  a  un  litige 
soumis  a  la  Cour,  quelles  sont  les  conditions  dans 
lesquelles  cette  possibilite  pourra  etre  reconnue: 
le  particulier  doit-il  etre  supporte  par  son  gou- 
vernement?  Des  ,,litiges  touchant  a  des  interets 
internationaux?" 

En  cas  de  doute,  qui  decide  sur  la  competence 
de  la  Cour? 

IX.  La  Cour  aura-t-elle  seulement  competence 
pour  connaitre  de  litiges  portes  devant  elle  par 
accord  entre  les  parties,  ou  aussi  de  litiges  dont 
elle  aura  ete  saisie  par  une  des  parties  seulement? 

Si  la  reponse  a  la  seconde  partie  de  la  question 
precedente  est  affirmative,  la  Cour  aura-t-elle  le 
droit  d'appeler  devant  elle  1'autre  partie,  et  aura-t- 
elle  le  droit  d'instituer  une  procedure  ordinaire 
ou  devra-t-elle  se  restreindre  a  instruire  le  cas? 

X.  Les  regies  generates  de  la  competence  de 
la   Cour    Permanente    une    fois    fixees,   la   Cour 


Court  itself  decide  whether  it  is  competent  or 
not  in  a  special  case  (according  to  rules  to  be 
laid  down)? 

If  the  Court  is  competent  in  all  cases  brought 
before  it,  shall  it  give  a  decision  on  the  whole 
case  or  only  on  the  legal  points  involved  in  the 
case  ? 

If  competency  be  limited,  how  are  the  limits 
to  be  drawn :  Competency  restricted  to  conflicts 
of  a  juridical  nature?  to  questions  that  can  be 
resolved  according  to  principles  of  law  ? 

What  about  the  customary  reservations  for  in- 
dependence, honour  and  vital  interests?  In- 
terpretation of  expression  in  covenant,  Art.  13, 
about  questions  generally  suitable  for  .arbitral 
solution :  is  that  passage  applicable  to  the  Court 
set  up  according  to  Article  14;  if  so,  what  is 
its  scope:  should  it  be  considered  as  a  series  of 
examples  of  juridical  questions  or  as  an  enumera- 
tion of  special  questions  suitable  for  arbitration  ? 


VII.  Is  the  Court  competent  to  hear  and  de- 
termine disputes  (according  to  principles  resul- 
ting from  answers  to  above  questions)  only  be- 
tween Members  of  the  League  of  Nations  or  also 
between  Members  and  non-members  and  between 
two  or  more  non-members  ? 


VIII.  Shall  the  Permanent  Court  be  competent 
to  hear   and   determine  disputes   only  between 
States  or  disputes  also  between  States  and  private 
citizens  or  between  two  or  more  private  citizens 
of  different  States  ? 

If  a  private  citizen  is  permitted  to  be  a  party 
to  a  dispute  before  the  Court,  what  are  the 
conditions :  is  the  private  citizen's  case  to  be 
supported  by  his  State?  "Disputes  interesting 
international  relations". 

Who  is  to  decide  on  the  competency  in  doubt- 
ful cases  ? 

IX.  Shall  the  Court  be  competent, to  hear  and 
determine   only    such    disputes   as    are   brought 
before  it  by  agreement  between  the  parties  or 
also  such  disputes  as  are  brought  to  its  notice 
by  one  party  only? 

If  the  latter  part  of  the  question  be  answered 
in  the  affirmative,  shall  the  Court  have  the  right 
to  summon  the  other  party  and  start  an  ordinary 
procedure  or  shall  it  restrict  itself  to  an  investi- 
gation of  the  faets  of  the  case  ? 

X.  The  general  rules  of  competency  of  the  Per- 
manent Court  once  having  been  laid  down,  shall 
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devra-t-elle,  en  dehors  de  ces  principes,  avoir 
competence  pour  connaitre  de  litiges  definis  spe- 
cialement,  par  exemple,  dans  le  Traite  de  Paix? 
Interpretation  de  1'expression  ,,juridiction  in- 
stituee  par  la  Societe  des  Nations"  dans  le  Traite" 
de  Versailles  etc. 

XI.  La  competence  de  la  Cour  en  conformite 
de  1'article  14  du  Pacte  pour  donner  des  opinions 
legales  sur  des  questions  de  droit. 

Ce  droit  devra-t-il  etre  entoure'  de  garanties  vi- 
sant  1'exclusion  de  la  possibilite  pour  la  Cour  de 
donner  des  opinions  legales  sur  des  points  qui 
pourront  plus  tard  etre  portes  devant  elle  pour 
former  1'objet  d'un  jugement? 

XII.  Le    problcme    de    la  nouvelle   Cour,    ou 
d'une  section  de  la  nouvelle  Cour,  comme  cour 
d'appel    dans  des   proces   de   droit   international 
prive,   ou  des  proces  de  prises. 

d.  Siege  de  la  Cour. 

XIII.  La  nouvelle  Cour  devra-t-elle  etre  etablie 
au  siege  de  la  Societe  des  Nations? 

Si  non,  quel  endroit  doit  etre  considere  comme 
le  lieu  le  mieux  adopte  pour  servir  de  siege  a 
la  Cour  Permanente? 

Points  de  vue:   tradition,   conditions  locales. 

e.  Composition  de  la  Cour. 

XIV.  Quelles  conditions  devront  etre  remplies 
par  les  membres  de  la  Cour? 

1 i)  Conditions  a  remplir  a  1'epoque  de  reflection 
ou  de  la  nomination. 

Tous  les  membres  de  la  Cour  devront-ils  avoir 
une  haute  competence  juridique?  (cette  question 
devra  etre  consideree  en  meme  temps  que  celle 
de  la  competence  de  la  Cour:  competence  pour 
toutes  les  questions  soumises  a  la  Cour;  pour 
des  questions  de  droit  international  prive;  pour 
des  questions  de  prise). 

Comment  constater  1'existence  de  connaissances 
juridiques  dans  les  cas  ou  ces  connaissances  sont 
requises?  (necessitd  d'avoir  rempli  les  conditions 
requises  pour  etre  nomme  aux  hautes  fonctions 
judiciaires  dans  son  propre  pays?  ne"cessite  d'avoir 
exerce  pareilles  fonctions?  autorite  reconnue  en 
matiere  de  droit  international?) 

Qui  sera  competent  pour  decider  dans  des  cas 
douteux  si  les  conditions  requises  ont  &6  rem- 
plies ou  non  ? 

(2)  Fails  entrainant  la  revocation,   la  suspen- 
sion ou  1'exclusion  des  juges. 

Les  fonctions  de  juge  a  la  Cour  Permanente 
seront-elles  compatibles  avec  d'autres  fonctions 
publiques? 

Des    fonrtions    internationales  ?    des    fonctions 


the  Court,  apart,  from  such  principles,  be  com- 
petent in  specially  determined  cases  resulting, 
for  instance,  from  the  Peace  Treaty. 

Interpretation  of  the  term  Jurisdiction  set  up 
by  the  League  of  Nations"  in  the  Versailles,  etc. 
Treaty. 

XI.  The  competency  of  the  Court  according 
to  Art.  14  to  give  advisory  opinion  on  legal  points. 

Should  this  right  be  surrounded  by  certain 
guarantees  intended  to  exclude  the  possibility  of 
the  Court  giving  legal  opinions  in  cases  which 
may  later  come  before  it  for  judgment? 


XII.  Problem  of  new  Court,  or  section  of  new 
Court,  as  Court  of  Appeal  for  cases  of  private 
international  law  and  for  prize  cases. 

d.  Seat  of  the  Court. 

XIII.  Shall  the  new  Court  be  established  at 
seat  of  the  League  of  Nations? 

If  not,  what  place  should  be  considered  as 
best  fitted  to  serve  as  the  seat  of  the  Permanent 
Court  of  Justice. 

Viewpoints:   tradition;   premises. 

e.  Composition  of  the  Court. 

XIV.  What  qualifications  should  be  fulfilled 

by  the  members  of  the  Court  ? 

(n  Conditions  to  be  fulfilled  at  time  of  election 
or  appointment. 

Shall  high  juridical  competency  be  required 
from  all  members  of  the  Court  (this  question 
to  be  considered  in  connection  with  question  of 
competency  of  the  Court :  competency  for  all 
questions  submitted  to  the  Court;  for  private  in- 
ternational law  questions;  for  prize  questions^1? 

Where  juridical  knowledge  is  required,  how 
shall  the  existence  of  such  knowledge  be  stated 
(fulfilment  of  conditions  for  an  appointment  to 
high  judicial  functions  in  own  country?  actual 
exercise  of  such  functions  ?  recognised  authority 
in  matters  of  international  law? 

Who  is  finally  to  decide  in  doubtful  cases 
whether,  conditions  fulfilled  or  not  ? 


2  Facts  that  entail  revocation,  suspension  or 
exclusion  of  judges. 

Can  other  public  offices  be  held  at  the  same 
time  as  office  of  judge  on  Permanent  Court  ? 

International  offices  ?  offices  either  in  own  or 
other  countries  ?  Private  positions  ? 
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dans  son  propre  pays  ou  ailleurs?  dcs  positions 
privies  ? 

Les  juges  auront-ils  le  droit  de  recevoir 
d'autres  appointements  que  ceux  qui  leur  sont 
uttribues  en  leur  qualite"  de  juges? 

Autres  raisons  de  revocation:  p.  ex.  incapacity 
notoire  de  remplir  ces  fonctions. 

Qui  devra  en  decider:  la  Cour  elle-meme?  Le 
corps  ayant  eiu  ou  nomm<§  la  personne  en  ques- 
stion?  Le  corps  ayant  pre"sent£  la  personne  en 
question  ? 

(3)  Un  juge  qui  vient  d'etre  nomme,  doit-il 
preter  serment  d'impartialite  ou  faire  une  de"cla- 
ration  solennelle  au  meme  effet  mais  sous  une 
autre  forme? 

XV.  La  methode  d'elire  ou  de  nommer  les 
juges. 

Principes:  il  faut  qu'il  soit  impossible  de 
mettre  en  doute  1'impartialite  de  la  Cour.  II  faut 
que  le  principe  de  I'e"galit6  des  Etats  soit  sauve- 
garde.  II  faut  que  la  Cour  ne  soit  pas  trop  nom- 
breuse  pour  pouvoir  travailler  efficacement. 

Nomination  directe?  Par  les  gouvernements. 
Par  d'autres  corps.  Systeme  de  roulement. 

Election  par  les  gouvernements  par  scrutin  de 
liste  mais  sans  composition  prealable  d'une  liste 
generate,  et  sans  designation  prealable. 

Composition  d'une  liste  generale  par  desig- 
nation par  les  gouvernements.  Election  par  les 
gouvernements  parmi  les  candidats  figurant  sur 
la  liste. 

Designation  par  un  corps;  nomination  par  un 
autre. 

Division  des  etats  en  groupes:  chaque  groupe 
fera  un  certain  nombre  de  designations  et  un 
certain  nombre  d'elections  parmi  les  personnes 
designers  par  les  autres  groupes. 

Designation  par  les  gouvernements.  Election 
par  un  college  electoral  special:  les  membres  de 
la  Cour  d'Arbitrage  de  La  Haye?  L' Assemble 
de  la  Societe  des  Nations? 

Si  le  systeme  de  designation  par  les  gouverne- 
ments est  adopte,  combien  de  candidats  seront 
designes  par  chaque  gouvernement  ?  Combien  de 
candidats  choisis  parmi  les  ressortissants  et  com- 
bien choisis  parmi  les  etrangers? 

Dans  la  meme  hypothese,  la  liberte  de  choix 
dis  gouvernements  doit-elle  etre  limitee,  p.  ex. 
par  1'obligation  de  tenir  compte  de  propositions 
faites  par  des  corps  spedaux,  des  universes,  etc. 

Dans  toute  hypothese,  combien  de  juges  se- 
ront choisis  ou  nommes?  Combien  pourront  etre 
des  ressortissants  du  meme  Etat?  Les  elections 
se  feront-elles  individuellement  ou  par  scrutin 
de  liste? 


Can  money  be  drawn  from  other  sources  (ex- 
cept private  fortune;  during  offiqe  as  judge  un 
Permanent  Court  ? 

Other  grounds :  examples,  notorious  incapacity 
to  fill  office. 

Who  is  to  make  decision:  Court  itself?  Body 
having  elected  or  appointed  person  in  question  ? 
Body  having  nominated  person  in  question  ? 


(3;  Shall  an  oath  or  other  solemn  declaration  as 
to  intended  impartiality,  etc.  be  taken  from  newly- 
appointed  judge? 


XV.  Method  of  electing  or  appointing  judges 
of  Court. 

Principles :  it  should  be  impossible  to  question 
the  impartiality  of  the  Court;  the  principle  of 
equality  of  States  should  be  safeguarded;  the 
Court  should  not  be  so  large  that  it  cannot  'carry 
on  efficient  work. 

Direct  appointments?  By  governments.  By 
other  bodies.  Rotation  system. 

Voting  by  governments,  by  lists,  without  fore- 
going composition  of  general  list,  and  without 
nominations  ? 

Composition  of  general  list  by  nomination  by 
governments.  Election  by  governments  from  ge- 
neral list. 

Nomination  by  one  body;  appointment  by 
another. 

Division  of  states  into  groups:  each  group  to 
make  a  certain  number  of  nominations,  and  a 
certain  number  of  elections  from  among  the  per- 
sons nominated  by  the  other  groups. 

Nomination  by  governments.  Election  by  spe- 
cial electoral  body :  Hague  Arbitration  Court 
panel  ?  Assembly  of  the  League  of  Nations  ? 

If  system  of  nomination  by  governments  is 
adopted,  how  many  candidates  shall  be  nomi- 
nated by  each  government  ?  How  many  of  own 
and  of  foreign  nationality? 

In  same  case,  shall  certain  restrictions  be  put 
on  the  liberty  of  nomination  of  the  governments ; 
shall  they,  for  instance,  take  into  account  pro- 
posals made  by  special  bodies  such  as  univer- 
sities, etc.  ? 

In  any  case,  how  many  judges  shall  be  elected 
or  appointed  ?  How  many  judges  may  be  citizens 
o'f  the  same  state?  Shall  the  elections  be  made 
individually  or  by  block  vote? 

If  elections  are  made  by  states  shall  each  state 
have  the  same  number  of  votes? 

Length  of  judges'  terms  of  office, 
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Si  les  elections  sont  faites  par  les  Etats,  tous 
les  Etats  auront-ils  le  meme  nombre  de  voix? 

Duree  du  mandat  des  juges. 

Comment  remplir  les  vacances:  Election  ou 
nomination  de  juges  suppleants,  dans  1'affirmatif, 
comment  regler  leur  entree  en  fonctions?  Doit-on 
proceder  a  une  nouvelle  election?  Le  juge  sup- 
pleant  doit-il  etre  nomme  par  le  corps  ayant 
designe  son  predecesseur  ? 


How  to  provide  for  vacancies:  shall  deputy 
judges  be  elected  (appointed)  and,  if  so,  according 
to  what  rules  shall  they  take  office ;  or  shall  new 
elections  be  held;  or  shall  the  deputy  judge  be 
appointed  by  the  body  which  nominated  the 
judge  whose  seat  has  become  vacant  ? 


/.    Organisation  de   la   Cour. 


/.  Organisation  of  Court. 


XVI.  Le  President  de  la  Cour,  comment  doit-il  XVI.  How  is  the  president  of  the  Court  to  be 
etre  elu :  par  la  Cour  elle-meme,  par  un  corps  elected :  by  the  Court  itself  ?  By  a  body  other  than 
autre  que  la  Cour?  (Societe  des  Nations).  the  Court?  (League  of  Nations). 


XVII.  La   Cour    doit-elle    sieger   in   pleno    ou 
doit-elle  se  diviser  en  plusieurs  chambres?  Dans 
ce  dernier  cas,  doit-on  laisser  a  la  Cour  le  soin 
de     decider    si    pareille    division    est    necessaire 
ou  non? 

Chambres  speciales  pour  des  proces  de  droit 
international  prive;  pour  des  proces  de  prise; 
pour  remplir  les  fonctions  d'un  tribunal  de  re- 
quete;  pour  les  questions  de  travail  etc. 

Quorum  in  pleno  et  dans  les  chambres. 

XVIII.  Les  parties  au  litige  doivent-elles  avoir 
le  droit  d'influencer  la  composition  de  la  cham- 
bre  de  la  Cour  qui  connaitra  du  litige  en  question? 

Droit  de  recusation:  d'office;  par  1'interme- 
diaire  de  la  Cour;  par  les  parties  sans  donner 
d'explications;  par  les  parties  et  par  la  Cour 
pour  des  raisons  d'inte"ret  special  touchant  1'ob- 
jet  du  litige. 

XIX.  Doit-il  etre  permis  a  un  juge  ressortis- 
sant  d'un  des   e"tats   partie  au   litige  de  prendre 
part  a  1'instruction  et  au  jugement  de  ce  litige? 
Dans    1'affirmative,   ce   droit  doit-il    etre   absolu 
ou  conditionnel  (reciprocite)? 

Le  juge  doit-il  avoir  le  droit  de  refuser  de 
sieger  a  la  Cour  pendant  la  consideration  d'un 
litige  special?  Dans  1'affirmative,  ce  droit  doit-il 
etre  absolu? 

XX.  Vacances,  traitements,  allocations,  immu- 
nite's  et   privileges  des   juges. 

Domicile  des  juges. 

XXI.  Secretariat  de  la  Cour.  Greffe  de  la  Cour. 
L'organisation  de  ces  institutions  doit-elle  etre 

rcglee  laissee  a  la  Cour  elle-meme,  ou  doit-elle 
etre  reglee  par  exemple  dans  le  document  e"tablis- 
sant  la  Cour? 


XVII.  Shall  the  Court  sit  in  pleno  or  shall  it 
be  divided  into  several  chambers  ?  In  the  latter 
case,  shall  it  be  left  to  the  Court  to  decide 
whether  such  division  is  necessary  or  not? 

Special  chamber  for  private  international  law- 
suits, for  prize  cases,  to  act  as  Court  of 
Claims,  etc.  ? 

Quorum  in  full  Court  and  in  chambers. 


XVIII.  Shall  the  parties  to  a  dispute  have  the 
right  of  influencing  the  composition  of  the  com- 
mittee of  the  Court  that  is  to  hear  and  determine 
the  dispute  in  question? 

Right  to  challenge:  by  office,  through  the 
Court,  by  the  parties  without  giving  reasons; 
by  the  parties  and  through  the  Court  for  reasons 
of  interest  in  the  subject-matter  of  the  case. 

XIX.  Shall  a  citizen  of  one  of  the  parties  be 
allowed  to  take  part  in  the  hearing  and  deter- 
mination of  the  case  to  which  his  state  is  a  party  ? 
If  so,  shall  the  right  be  absolute  or  conditional 
(reciprocity)  ? 

Shall  a  judge  have  the  right  to  refuse  to  sit 
in  the  Court  during  the  consideration  of  a  special 
dispute  ?  If  so,  shall  this  right  be  unconditional  ? 

XX.  Holidays,   treatment,   allowances,   immu- 
nities, and  privileges  for  judges. 

Domicile  of  judges. 

XXI.  Registry  and  Secretariat  of  Court. 
Shall  the  organisation  of  these  bodies  be  left  to 

the  Court  itself,  or,  for  instance,  be  made  in  the 
document   establishing  the  Court  ? 


-  38  - 


g.    Droit    materiel    a  appliquer  par 
la   C o  u  r. 

(Comparer   b  ci-dessus). 

XXII.  Les  principes  de  droit  a  appliquer  par 
la  Cour,  doivent-ils  etre  formules  seulement  d'une 
facon  generate  ou  bien  en  detail? 

I  >nns  ce  dernier  cas,  quelles  seront  les  regies 
a  appliquer?  L'adoption  d'un  systeme  avec  des 
regies  detaillees,  rendra-t-elle  ne"cessaire  une  codi- 
fication extensive  du  droit  international? 

Dans  le  premier  cas,  comment  faudrait-il  de"- 
finir  les  principes  de  droit  a  appliquer? 

(v'uelle  importance  devra  etre  donnee  au  fait 
que  la  Cour  doit  etablir  une  jurisprudence  con- 
tinue? 

La  Cour  elle-meme  doit-elle  etre  seul  juge 
sur  1'interpretation  des  principes  formulas  pour 
servir  de  base  a  son  activity? 

Comment  faut-il  remplir  les  lacunes  du  droit 
international  actuel,  et  des  principes  memes  de 
ce  droit? 


y.   Material  law  to  be  applied  by 
the  Court. 

(Compare  b.  above.) 

XXII.  Shall  the  principles  of  law  to  be  applied 
by  the  Court  be  laid  down  only  in  a  general  way 
or  in  detail  ? 

In  the  latter  case,  what  body  of  law  shall  be 
applied?  Would  the  adoption  of  a  system  <-.f 
detailed  rules  necessitate  very  extensive  codifi- 
cations of  international  law '' 

In  the  former  case,  how  should  the  principli  s 
of  law  to  apply  be  described  ? 

What  importance  should  be  given  to  the  prac- 
tice to  be  established  by  the  Court  ? 

Should  the  Court  itself  be  sole  judge  over  the 
interpretation  of  the  principles  laid  down  as  base 
for  its  authority  ? 

How  should  existing  gaps  in  international  law. 
and  in  principles  of  such  law,  be  filled  ? 


h.  De  la  chose  jugee. 

XXIII.  Le  jugement  doit-il  prendre  ses  effets 
seulement  pour  ce  qui  concerne  le  litige  lui-meme 
et   les   parties   a   ce   litige,   ou  doit-il    avoir   une 
ported  plus  etendue? 

Quid,  au  sujet  de  jugements  impliquant  1'in- 
terpr^tation  de  trailed  generaux? 

Jusqu'a  quel  degre  le  droit  d'intervention  doit- 
il  etre  accord^  a  des  parties  tierces,  et  quel  sera 
1'effet  du  jugement  sur  les  tierces  parties? 

XXIV.  La    solution    du    conflit   par   la   Cour 
doit-elle  etre  conside>ee  comme  finale? 

Droit  d'appel?  Possibilite  d'une   revision? 
Conditions   a  remplir  pour  une   action   en   r6- 
vision? 


//.    Res    judicata. 

XXIII.  Is  the  judgment  to  take  effect  with 
regard  only  to  the  present  dispute  and  the,  present 
parties,  or  shall  it  have  a  wider  scope  ? 

What  about  judgments  involving  interpretation 
of  general  treaties  ? 

To  what  extent  should  a  right  of  intervention 
be  granted  third  parties,  and  what  will  be  the 
effect  of  judgments  on  intervening  third  parties  ? 


XXIV.   Shall  the  decision  of  the  dispute  by 
the  Court  be  considered  as  final  ? 

Right  of  appeal?  Possibility  of  revision? 
Conditions   for   revision. 


/..  Execution  du  jugement. 

XXV.  Dans  quel  delai  les  jugements  doivent- 
ils    etre    execute's?  Est-ce   que  des   regies  g£ne- 
rales  doivent    etre    formulees    a    cet   dgard?  ou 
vaut-il  mieux  laisser  a  la  Cour  le  soin  de  decider 
dans  chaque  cas  special? 

XXVI.  Doit-il  y  avoir  des  sanctions  ou  garan- 
ties  pour  1 'execution  de  bonne  foi  des  jugements 
de  la  Cour? 

Le  dernier  alin^a  de  1'article  13  du  Pacte  de 
la  Socie'te'  des  Nations,  est-il  applicable  a  la 
presente  question;  si  oui,  comment  faut-il  inter- 
preter ce  passage? 


i.  Enforcement  of  judgments. 

XXV.  Within  what  period  of  thru-  shall  a  judg- 
ment of  the  Court  be  carried  out  ?  Shall  there 
be  general  rules  in  this  respect,  or  shall  the 
decision  be  left  to  the  Court  in  each  special  case  ? 


XXVI.  Are  there  to  be  any  sanctions  or  gua- 
rantees for  the  proper  carrying  out  of  the  sen- 
tences of  the  Court  ? 

Is  the  last  paragraph  of  Art.  <I3  of  the  Covenant 
of  the  League  of  Nations  applicable  to  the 
present  question;  if  so,  how  is  that  paragraph  to 
be  interpreted  ? 
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XXVII.  Quelle  solution  faudra-t-il  adopter  dans 
certains  cas  ou  1'execution  d'un  jugement  de  la 
Cour  serait  en  conflit  avec  le  droit  constitution  - 
nel  des  pays  en  question? 

k.   Procedure. 

XXVIII.  Les  regies  de  procedure  de  la  Cour 
doivent-elles  etre  fixees  dans  le  Statut  constitu- 
tionnel  de  la  Cour,  ou  doit-on  laisser  a  la  Cour 
elle-meme  le  soin  de  formuler  ses  propres  regies 
de  procedure? 

XXIX.  Supposons    que    la    premiere   solution 
soil  adoptee;  dans  ce  cas: 

(1)  Quelles  regies  doivent-etre  formulees  pour 
la  soumission  d'un  litige  a  la  Cour? 

Compromis. 

Quasi-compromis. 

Accord  presume  entre  les  parties  (cette  solu- 
tion rendra  necessaire  une  indication  en  genre 
ou  en  espece,  dans  le  Statut  constitutionnel  de 
la  Cour,  des  matieres  concernant  lesquelles  pa- 
reil  accord  doit  etre  considere  comme  existant). 

Quid,  dans  les  cas  ou  des  litiges  sont  portes 
devant  la  Cour  par  une  des  parties  seulernent? 

(2)  Procedure  ordinaire. 

a.  Publique  ou  secrete?  Si  le  point  n'est  pas 
regie  dans  le  Statut  constitutionnel,  qui  doit 
prendre  la  decision  dans  le  cas  special? 

b.  Langues:    le  droit  de  decision   doit-il    etre 
laissd  a  la  Cour,  aux  parties? 

c.  Procedure  ecrite  ou  orale? 

d.  Agents,  avocats. 

e.  Temoins  et  experts. 

/.  La  Cour  doit^elle  pouvoir  recueillir  des  de- 
positions en  dehors  des  locaux  de  la  Cour? 

g.  Communication  des  documents  par  les  par- 
ties,  a  la  Cour  et  aux  parties  adverses;  droit 
de  la  Cour  de  demander  la  production  des 
documents. 

h.  Delais. 

/.  Decisions  de  la  Cour: 

aa.  Les  decisions  doivent-elles  etr2  prises 
a  I'unanimite'  ou  a  la  majority  des  voix? 
Dans  le  dernier  cas  les  opinions  diver- 
gentes  doivent-elles  etre  note"es? 

bb.  De"lai  dans  lequel  la  Cour  doit  donner 
sa  decision. 

cc.  Jugement: 

au  nom  de  qui  le  prononcer;  comment 
1'authentiquer;  comment  le  communi- 
quer  et  eVentuellement  le  publier  et  le 
conserver;  mention  des  opinions  diver- 
gentes;  jugement  a  etre  interpret^  par 


XXVII.  How  to  proceed  in  cases  where  the 
execution  of  a  sentence  will  be  in  conflict  with 
the  constitutional  law  of  the  (respective  countries  ? 


k.  Procedure. 

XXVIII.  Shall  the  rules  of  procedure  of  the 
Court  be  embodied  in  the  Constituent  statute  of 
the  Court,  or  shall  it  be  left  to  the  Court  itself 
to  lay  down  its  own  rules  of  procedure  ? 


XXIX.  Assuming  the  first  course  to  be 
adopted : 

(1)  What    rules    shall    be    laid    down    for   the 
bringing  of  a  dispute  before  the  Court. 

Compromise. 

Quasi-compromise. 

Presumed  agreement  between  the  parties  (this 
solution  will  make  necessary  an  indication  in 
genere  or  in  specie  in  the  constituent  statute  of 
the  Court,  of  matters  concerning  which  such 
agreement  shall  be  considere'd  to  exist). 

Quid  in  case  of  disputes  brought  before  the 
Court  by  one  party  only  ? 

(2)  Ordinary  procedure. 

a.  Publicity  or  secrecy  ?  -  -  if  point  left  open 
in  constituent  statute,  who  is  to  decide  in 
the  special  case  ? 

I.  Languages :  -  -  shall  liberty  of  decision  be 
given  to  the  Court?  --to  the  parties? 

c.  Written  or  oral  procedure. 

d.  Agents,  Counsel. 

e.  Witnesses  and  experts. 

/.   Collecting  of  evidence  by  the  Court  outside 

the  premises  of  the  Court. 
(j.   Communication  of  documents  by  parties  to 
Court  and  to  other  parties;  right  of  Court 

to  request  production  of  documents. 

/(.  Times. 

i.    Decisions  of  the  Court: 

aa.  Decisions  to  be  taken  unanimously  or 
by  majority  vote?  In  the  latter  case, 
shall  divergent  opinions  be  noted? 

bb.  Times  for  giving  decisions. 

cc.  Award: 

In  whose  name  to  be  given?  How 
authenticate?  How  communicate,  pu- 
blish and  preserve?  Divergent  opinions 
to  be  noted?  Judgments  to  be  inter- 
preted by  Court  ?  Draft  of  judgment  to 
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la  Cour;  projet  de  jugement  a  etre  com- 
muniqu6  pr^alablement  aux  agents  des 
parties  afin  de  permettre  a  ceux-ci  de 
proposer  une  meilleure  redaction  des 

passages  jug6s  ambigus. 

« 

k.  Frais. 

XXX.  Un  locus  standi  special  doit-il  etre  donne 
a  la  Soci^td  des  Nations  ou  a  ses  organes  (Bu- 
reau de  travail)  etc.  devant  la  Cour;  dans  1'affir- 
mative  quel  doit-etre  ce  locus  standi? 

XXXI.  S'il    est    consid^re    comme    desirable 
d'adopter  le  systeme  d'une  procedure  sommaire, 
comment  faudra-t-il  1'organiser?  Procedure  ecrite 
seulement,  en   vue  de  la  limitation  des  ddlais? 


be  communicated  to  parties'  agents  be- 
forehand in  order  to  have  them  suggest 
re-drafting  of  passages  which  seem  to 
them  not  to  be  clear. 


k.  Expenses. 

XXX.  Shall  a  special  locus  standi  be  given  to 
the  League  of  Nations  before  the  Court :  if  so, 
what  shall  this  locus  standi  be? 


XXXI.  If  summary  procedure  is  adopted,  how 
should  it  be  organised?  Written  procedure  only, 
for  shortening  of  times  ? 
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ANNEXE  No.  3. 
Projet  de  Resolution  presente  par  Mr.  Root. 

II  est  proposed 

Que  le  Comite  adopte  comme  base  de  ses  deli- 
berations sur  la  matiere  qui  lui  a  6te  soumise, 
les  actes  et  resolutions  de  la  seconde  Conf£- 
rence  de  la  Paix  de  1907. 

Que  les  divers  plans  pour  1'etablissement  d'une 
Cour  permanente  de  Justice  qui  ont  deja  et£ 
prepares  par  des  juristes  au  nom  de 

la  Suede, 
du  Danemark, 
de  la  Norvege, 
des  Pays-Bas, 
de  la  Suisse, 
de   1'Allemagne, 
de   1'Autriche, 

soient  soumis  au  Comite  et  que  les  matieres  dont 
ils  traitent  respectivement  soient  prises  en  con- 
side'ration  par  lui. 


ANNEX  No.   3. 
Draft  Resolution  submitted  by  Mr.  Root. 

Resolved: 

That  the  Committee  adopts  as  the  basis  for 
consideration  of  the  subject  referred  to  it  the 
Acts  and  Resolutions  of  the  2nd  Peace  Confe- 
rence at  the  Hague  in  the  year  1907. 

That  the  provisions  of  the  several  plans  for 
an  International  Court  of  Justice  already  ela- 
borated by  Representative  Jurists  of 

Sweden, 

Denmark, 

Norway, 

Holland, 

Switzerland, 

Germany, 

Austria, 

be  laid  before  the  Committee  and  considered 
as  the  subjects  to  which  they  respectively  relate 
are  taken  up  for  consideration. 
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ANNEXE  No.  4.  ANNEX  No.  4. 

Projet  de  Resolution  presente  par  M.  de  Lapradelle.  Draft  Resolution  submitted  by  M.  de  Lapradelle. 

La  Commission  commence  ses  deliberations  The  Commission  starts  its  deliberation  by 
en  rendant  hommage  aux  travaux  des  deux  Con-  paying  homage  to  the  work  performed  at  the 
fe>ences  de  La  Haye,  des  Gouvernements,  des  two  Hague  Conferences,  by  the  several  Govem- 
Associations  Scientifiques  Internationales  et  des  ments  and  by  the  scientific  Associations  and  the 
Jurisconsultes  de  toute  nationality  dont  les  Etudes  jurists  of  all  nationalities,  the  work  of  which 
ont  pre"c6d£  la  sienne;  elle  tiendra  compte  de  have  preceded  the  works  of  the  Committee  and 
toutes  les  sources  d'information  qui  sont  main-  which  will  guide  the  Committee  in  its  efforts  to 
tenant  k  sa  disposition,  pour  rdpondre  k  la  con-  fulfil  the  object  for  which  it  has  been  sum- 
fiance  de  la  Soci6t£  des  Nations.  moned  by  the  League  of  Nations. 
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ANNEXE   No.   5. 
Resolution   adopte  par  le  Comite. 

La  Commission  commence  ses  deliberations 
en  rendant  tout  d'abord  hommage  aux  travaux 
des  deux  Conferences  de  La  Haye  qui  ont  deja 
prepare1,  avec  une  exceptionnelle  autorite",  la  so- 
lution du  probleme  de  1'organisation  d'une  Cour 
de  Justice  Internationale. 

Prete  k  conside"rer  encore  les  projets  emane's 
des  Gouvemements,  des  Conferences  d'initiative 
Gouvemementale,  des  Associations  Scientifiques 
Internationales  et  des  Jurisconsultes  de  toute 
nationality  dont  les  Etudes  ont  pr6c6d6  la  sienne, 
elle  tiendra  compte  de  toutes  les  sources  d' in- 
formations qui  sont  maintenant  k  sa  disposition 
pour  repondre  a  la  confiance  de  la  Societd  des 
Nations. 


ANNEX  No.   5. 
Resolution  adopted  by  the  Committee. 

The  Committee  starts  its  deliberations  by 
paying  homage  to  the  work  of  the  two  Hague 
Conferences  which  have  already  prepared,  with 
an  outstanding  authority,  the  solution  of  the 
problem  of  the  organisation  of  the  Court  of 
International  Justice. 

The  Committee  is  prepared  to  take  into 
consideration  also  the  schemes  emanating  from 
several  governments,  from  conferences  sum- 
moned at  the  initiation  of  governments,  from  in- 
ternational scientific  organisations  and  from 
jurists  of  all  nationalities,  the  works  of  which' 
have  preceded  those  of  the  Committee.  The  Com- 
mittee will  avail  itself  of  all  the  sources  of  in- 
formation which  are,  at  the  present  moment,  at 
its  disposal  in  order  thus  to  fulfil  the  object 
for  which  it  has  been  summoned  by  the  League 
of  Nations. 
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ANNEXE  No.  6. 


In  pur  /<•  Huron 


Les  difficultes  du  probleme  soumis  au  Co  mite 

des    Jurisconsultes.   -  -   La    methode  appropriee 

a   la  solution  de  ces  difficultes. 


Le  Comite  des  Jurisconsultes,  charge  de 
parer  un  projet  de  Cour  permanente  de  Justice 
internationale,  ne  peut  se  dissimuler  les  difficultes 
grandes  d'une  tiche  ou  tant  d'hommes  d'etat  et 
de  juristes  ont  £chou£  lors  de  la  Conference  de 
1907.  Mais,  pe'ne'tre  de  la  n£cessit6  et  de  la  gran- 
deur de  1'ceuvre  k  accomplir,  il  s'est  mis  k  1'ceuvre, 
estimant  que  ce  qu'il  faut  s'efforcer  de  tirer  des 
obstacles  rencontres  il  y  a  quelques  ann^es  et 
dont  beaucoup  n'ont  pas  disparu  aujourd'hui,  ce 
n'est  pas  un  motif  de  douter  d'une  heureuse  so- 
lution, mais  une  methode  sure  pour  atteindre 
celle-ci. 

Les  questions  de  procedure  relatives  au  fonc- 
tionnement  de  la  justice  internationale  ne  presen- 
tent  pas  actuellement  de  bien  graves  difficultes. 
Resolues  une  premiere  fois,  dans  les  points  fon- 
damentaux  auxquels  il  convient  de  se  limiter,  par 
la  Conference  de  1899,  elles  ont  ete  reprises  et 
eiucidees  k  nouveau  par  la  Conference  de  1907, 
et  1'entente  a  pu  assez  facilement  s'etablir  k  leur 
egard.  C'est  sur  les  points  relatifs  a  1'organisation 
et  k  la  competence  des  juridictions  internationales, 
a  1'obligation  de  recourir  eventuellement  k  ces 
juridictions,  et  aux  regies  que  doivent  suivre  les 
juges  dans  l'appr£ciation  des  fails  qui  leur  sont 
soumis,  qu'il  importe  de  faire  la  lumiere  et  d'ar- 
river  k  de  satisfaisantes  solutions. 

Un  fait  est  constant  k  ce  point  de  vue:  autant 
1'ceuvre  realisee  par  la  premiere  conference  de 
la  Paix  a  ete  feconde  et  a  fini  par  recueillir,  dans 
la  conscience  g6ne>ale  d'un  grand  progres  realise, 
un  assentiment  unanime  et  enthousiaste,  autant 
1'ceuvre  entreprise  par  la  seconde  conference  de 
la  Paix  a  ete  en  butte  a  d'irr6ductibles  opposi- 
tions et  a  ete  finalement  compromise  en  partie 
dans  sa  realisation. 

D'aucuns  ont  signaie  comme  cause  de  ce  resul- 
tat  le  manque  de  preparation  suffisante  qui  a  nui 
sur  plus  d'un  terrain  aux  deliberations  de  la 
Haute  Assembled.  Et  il  semble  bien  que  la  con- 
ference a  reconnu  elle-mefne  le  bien-fonde,  a 
certains  egards,  de  ce  fait,  lorsqu'en  prevision 
d'une  reunion  ulterieure,  elle  a  cru  devoir  appeler 
predsement  1'attention  des  Puissances  ,,sur  la  ne- 


ANNEX  No.  6. 
Note  read  by  lt<inm  Ih-xcauips. 

About    the    difficulties   of  the  problem  submitted 

to    the    Jurists    Committee  and  a  proper  method 

for  solving  these  difficulties. 

The  Jurists  Committee,  which  has  been 
entrusted  with  the  preparation  of  a  plan  for  a 
Permanent  Court  of  International  Justice,  cannot 
forget  the  great  difficulties  of  a  task  which  so 
many  statesmen  and  jurists  have  failed  to 
achieve  at  the  1907  Conference.  Convinced, 
however,  of  the  necessity  and  of  the  great- 
ness of  the  work  to  be  accomplished,  the 
members  of  that  Committee  have  set  to  work, 
considering  that  the  remembrance  of  the  ob- 
stacles which  had  to  be  overcome  a  few  years 
ago,  and  of  which  a  few  have  not  yet  disappeared, 
ought  to  provide  them  with  the  means  of  finding 
the  true  method  which  will  enable  them  to  reach 
a  satisfactory  solution,  rather  than  lead  them  to 
doubt  the  possibility  of  reaching  that  solution. 

The  questions  of  procedure  concerning  the 
working  of  international  justice  do  not  present 
any  really  serious  difficulties  now.  They  were  al- 
ready solved,  at  least  in  their  essential  points, 
to  the  discussion  of  which  the  Committee  ought 
to  limit  its  activity,  at  the  1899  Conference;  they 
were  discussed  again  and  elucidated  at  the  1907 
Conference  and  it  was  then  easy  to  come  to  an 
agreement.  There  remain  now  to  discuss  and 
make  clear,  so  that  satisfactory  solutions  may  be 
reached,  the  questions  concerning  the  organisa- 
tion and  the  competence  of  international  jurisdic- 
tions, the  obligation  of  having  eventually  to  accept 
them,  and  the  rules  which  the  judges  will  have  to 
follow  in  their  appreciation  of  the  facts  which 
may  be  submitted  to  them. 

It  may  be  observed  that  whereas  the  work  of 
the  first  Conference  was  rich  in  successful  results 
and  met  in  the  end  with  a  unanimous  and  enthu- 
siastic approval,  the  work  undertaken  by  the 
second  Conference  met  with  unbreakable  op- 
position and  its  results  were  partly  a  failure. 

The  want  of  sufficient  preparation,  which  was 
a  handicap  to  the  progress  of  the  deliberations 
of  the  Conference  on  several  questions,  was 
pointed  out  as  a  cause  of  that  failure;  and  it 
seems  that  the  Assembly  itself  recognised  the 
truth  of  that  fact  when,  in  anticipation  of  a 
subsequent  meeting,  it  precisely  called  the 
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cessite  de  preparer  les  travaux  de  cette  troisieme 
conference  assez  longtemps  d'avance,  pour  que 
ses  deliberations  se  poursuivent  avec  I'autorite 
et  la  rapidite  indispensables".  Mais  les  sources 
des  embarras  survenus  sont  en  realite  plus  ob- 
jectives et  plus  profondes,  et  il  n'est  pas  sans 
importance  de  les  relever  dans  les  spheres  diver- 
ses  ou  elles  se  sont  accusees. 

Dans  la  sphere  de  1'organisation  des  juridic- 
tions  internationales,  le  dualisme  des  deux  Cours 
appelees  a  constituer  ces  juridictions  a  paru  trop 
accentue  a  beaucoup  d'Etats  qui  au  lieu  de  nou- 
velles  institutions  campees  en  face  de  1'institution 
existante,  destinees  a  lui  faire  concurrence  et, 
dans  1'intention  de  plusieurs,  a  la  supplanter  de- 
finitivement,  auraient  prefere  1'adoption  dans 
1'espece,  d'une  me"thode  moins  radicale  et  plus 
harmonique.  C'est  en  se  plagant  a  ce  point  de 
vue  qu'un  eminent  jurisconsulte  de  la  Delegation 
Suisse,  M.  Carl  in,  avait  instamment  demande 
,,qu'on  reste  sur  le  terrain  de  1'ceuvre  de  1899, 
c'est  a  dire  conserver  a  la  Cour  permanente  son 
caractere  et  sa  composition  actuelle  et  chercher 
dans  ses  limites  les  ameliorations  dont  pouvait 
etre  susceptible  le  fonctionnement  de  cette  in- 
stitution". 

D'autre  part,  le  systeme  de  classification  des 
Etats  au  point  de  vue  de  la  part  attribute  a 
chacun  dans  le  fonctionnement  pratique  de'  la 
nouvelle  Cour,  a  prete  le  flanc  a  trop  de  critiques 
pour  qu'on  put  se  promettre  un  resultat  univer- 
sellement  adopte.  Et  certes,  la  distinction  entre 
la  jouissance  d'un  droit  et  son  exercice,  Tune 
presentee  comme  sauvegardant  foncierement 
1'egalite  juridique  des  Etats,  1'autre  represented 
comme  pouvant  porter  de  multiples  atteintes  a 
cette  meme  egalite,  n'etait  pas  de  nature  a  don- 
ner  a  tous,  tout  apaisement. 

Dans  la  sphere.de  la  competence,  soit  virtuelle, 
soit  effectivement  rendue  obligatoire,  la  diver- 
sity de  nature  des  differends  internationaux,  dont 
les  uns  sont  d'ordre  juridique  et  les  autres  d'ordre 
politique,  la  difficulty  de  trouver  entre  ces  deux 
ordres  une  ligne  de  demarcation  toujours  nette, 
le  caractere  mixte  attribue  a  certains  litiges  con- 
sideres  comme  se  rdferant  a  la  fois  au  droit  et 
a  la  politique,  et  surtout,  la  crainte  manifested 
par  divers  Etats,  ombrageux  a  toute  perspective 
de  limitation  de  leur  souverainete,  d'etre  entrai- 
nes  dans  la  voie  des  procedures  juridictionnelles 
obligatoires  a  abandonner  d'avance  et  sans  re- 
serve des  droits  estimes,  a  tort  ou  a  raison, 
inalienables,  semblaient  detourner  les  esprits  pra- 
tiques dc  1'adoption  de  regies  impliquant  une 
astreintc  commune  et  uniforme. 

I /autres  jx>ints  encore  comme  celui  des  sour- 
ces auxquelles  doivent  puiser  les  juges  pour  so- 


attention  of  the  Powers  to  the  necessity  of  "pre- 
paring, long  beforehand,  the  work  which  woul.l 
have  to  be  accomplished  by  the  third  Confe- 
rence so  that  the  deliberations  might  progress 
with  the  necessary  speed  and  authority".  But 
those  difficulties  are  in  fact  derived  from 
deeper  and  more  objective  causes  and  it  is  not 
useless  to  search  for  them  and  hold  them  to  light. 

In  the  domain  of  the  organisation  of  interna- 
tional jurisdictions,  the  dualism  of  the  two  Court ; 
which  are  going  to  form  those  jurisdictions  has 
seemed  too  strongly  marked  to  several  States. 
They  would  have  preferred  a  less  thorough 
and  more  conciliating  method  which  would  have 
avoided  all  antagonism  between  the  already 
existing  institution  and  the  new  one,  bound  to 
compete  with,  and  supposed  to  supplant  it  altoge- 
ther. The  eminent  jurist  of  the  Swiss  Delegation, 
M.  Carl  in,  adopted  the  former  point  of  view 
and  therefore  instantly  asked  that  the  next  con- 
ference should  remain  within  the  limits  of  the 
work  of  the  1899  Conference,  id  est:  should 
preserve  the  character  and  the  actual -composition 
of  the  Permanent  Court  and  try  and  find,  within 
the  limits  of  that  institution,  the  improvements 
which  might  be  brought  to  it. 

On  the  other  hand  the  system  v/hich  consists 
in  establishing  an  order  among  the  States  to 
determine  the  share  which  each  of  them  ought 
to  have  in  the  practical  working  of  the  new 
Court  has  incurred  too  many  criticisms  to  enable 
one  to  expect  a  universally  adopted  result.  As 
a  matter  of  fact,  the  distinction  between  the  pos- 
session of  a  right  and  the  exercise  of  it,  the  one 
being  considered  as  safeguarding  completely  the 
legal  equality  of  States,  and  the  other  as  involving- 
numerous  attacks  upon  it,  was  not  of  a  nature 
to  give  satisfaction  to  all. 

With  regard  to  competence,  either  potential,  or 
made  efficiently  obligatory,  the  variety  of  inter- 
national differences,  some  of  which  are  of 
a  legal  order  while  the  others  are  political, 
the  difficulty  of  finding  a  clear  line  of  demar- 
cation between  those  two  classes,  the  mixed 
character  of  certain  differences  which  are 
considered  as  proceeding  at  the  same  time  from 
law  and  from  politics,  and  above  all,  the  fear 
of  various  States  that  a  limitation  might  be 
imposed  on  their  sovereignty,  that  they  might 
have  to  submit  to  obligatory  jurisdiction,  and 
sacrifice  beforehand  and  altogether  certain  rights 
considered  as  inalienable,  were  as  many  reasons 
capable  of  preventing  practical  men  from  accep- 
ting rules  which  implied  a  common  obligation, 
identical  for  all. 

Other  points,  such  as  the  sources  from  which 
the    judges    might    borrow    in   order   to    solve 
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lutionner  les  diff£rends  internationaux,  ne  lais- 
saient  pas  de  susciter  certaines  apprehensions. 

Les  difficulte"s  graves,  k  coup  sur,  que  nous 
venons  de  signaler,  ne  paraissent  pas  dans  1'ordre 
de  1'organisation  de  la  justice  Internationale,  in- 
surmontables,  k  condition  de  chercher  le  progres 
en  donnant  le  pas  k  une  methode  unitaire  et 
evolutive  sur  une  methode  peut-etre  trop  radi- 
calement  dualiste,  et  de  trouver  un  terrain  de 
conciliation  plus  heureux  que  celui  ou  Ton  s'est 
trop  cantonne",  entre  les  exigences  le"gitimes  de 
1'egalite  des  Etats  et  les  n^cessit^s  d'une  com- 
position eclectique  du  personnel  des  juridictions 
internationales. 

Et  dans  1'ordre  de  la  competence  effective  de 
ces  juridictions,  il  ne  parait  nullement  impossible 
d'adopter  des  mesures  se"rieusement  et  loyalement 
obligationnelles,  sans  faire  litiere  d'une  part  de 
certaines  apprehensions  persistantes  avec  lesquel- 
les  il  faut  compter,  sans  donner  d'autre  part  aux 
regies  adopters  un  caractere  purement  potestatif 
et  sans  livrer  tout  engagement  k  des  faux-fuyants 
qui  1'annulent,  en  le  subordonnant,  ou  peu  s'en 
faut,  k  cette  condition  ou  s'accuse  trop  la  vieille 
conception  absolutiste  de  la  souverainete :  ,,si  tel 
est  le  "bon  plaisir  individuel  des  engages". 

En  tout  cas,  il  ne  parait  pas  que  la  solution  des 
difficult^  pendantes  doive  etre  cherch^e  dans 
ce  que  1'on  a  appeie  la  separation  complete  et 
methodique  des  conceptions  d'arbitrage  et  de 
justice.  Insistons  un  instant  sur  ce  point  pour 
dissiper  tout  equivoque. 

S'il  s'agissait  simplement  d'observer  que  la 
juridiction  d'arbitres  se  caracterise  par  le  choix 
des  juges  appeies  k  statuer,  sans  faire  appel  k 
des  magistrals  •  permanents  et  prof essionnels  de 
carriere,  tandis  que  dans  la  juridiction  que  1'on 
peut  appeler  magistraturale  pour  la  distinguer  de 
la  juridiction  arbitrale,  le  juge  est  nomme  une 
fois  pour  toutes  dans  des  conditions  indepen- 
dantes  du  choix  des  parties,  on  constaterait  un 
fait  incontestable. 

Si  1'on  ajoutait  que  dans  la  juridiction  arbi- 
trale les  normes  k  suivre  pour  rendre  la  justice, 
peuvent  dependre  a  leur  tour  plus  ou  moins  du 
choix  des  parties,  tandis  que  dans  la  juridiction 
magistraturale,  1'interpretation  et  1'application  des 
regies  de  droit  sont  soumises  k  des  normes  plus 
stables  et  universellement  reconnues,  on  consta- 
terait encore  un  fait  general  constant. 

Si  1'on  faisait  en  outre  remarquer  que  la  juri- 
diction arbitrale  est  ordinairement,  k  la  diffe- 
rence de  la  juridiction  magistraturale,  une  juri- 
diction de  concert,  qui  revet  le  plus  souvent  a 
ce  titre  un  caractere  volontaire  des  deux  parts 
et  ne  permet  pas,  comme  la  juridiction  magistra- 


international  differences,  were  the  cause  of  some 
apprehension. 

It  does  not  seem  impossible  to  overcome  those 
difficulties  as  far  as  the  organisation  of  inter-; 
national  justice  is  concerned,  if  we  are  deter- 
mined to  achieve  progress  by  using  a  unitary  and 
progressive  method,  rather  than  an  absolutely 
dualist  one,  and  to  find  a  more  appropriate  ground 
for  conciliation  than  the  one  on  which  we  have 
stood  up  to  now,  between  the  legitimate  demands 
of  the  equality  of  States  and  the  eclectic  compo- 
sition of  the  staff  of  international  tribunals. 

With  regard  to  the  effective  competence  of 
those  tribunals,  it  does  not  seem  at  all  im- 
possible to  adopt  certain  measures  which  would 
be  seriously  and  loyally  obligatory,  which  would 
reassure  at  the  same  time  certain  persisting  fears, 
on  the  other  hand  it  would  be  necessary  to 
avoid  that  those  rules,  when  accepted,  had  a 
merely  potential  character,  that  conventions 
could  be  rendered  useless  by  possible  subter- 
fuges :  which  would  be  the  case  if  the  compe- 
tence of  those  jurisdictions  was  practically  sub- 
ordinated to  the  condition:  "if  such  is  the  will 
of  the  parties  concerned",  which  is  but  an 
expression  of  the  ancient  absolutist  conception  of 
sovereignty. 

In  any  case,  it  does  not  appear  that  the  so- 
lution of  those  difficulties  ought  to  be  found  in 
what  has  been  called  the  complete  and  metho- 
dical separation  of  the  concepts  of  arbitration 
and  of  justice.  Let  us  considier  this  point  one 
moment  in  order  to  avoid  all  mistake. 

If  it  was  only  a  question  of  making  it  clear 
that  the  jurisdiction  of  arbitrators  is  charac- 
terised by  the  possibility  for  the  parties  of 
choosing  their  judges  without  choosing  neces- 
sarily professional  and  permanent  judges, 
whereas  in  the  judiciary  jurisdiction,  the  judge 
is  nominated  once  for  all  under  conditions  which 
exclude  a  choice  by  the  parties,  there  would  be 
no  difficulty  whatever.  It  would  suffice  to  state 
this  recognised  fact. 

If  one  added  that,  in  the  arbitral  tribunal,  the 
rules  to  be  followed  may  depend  more  or 
less  on  the  choice  of  the  parties,  whereas 
in  the  judicial  tribunal  those  rules  are  to 
be  applied  and  interpreted  according  to  more 
stable  and  indeed  universally  recognised  prin- 
ciples, it  would  still  be  stating  a  recognised  fact. 

If  one  stated  also  that  the  arbitral  jurisdiction 
is  ordinarily  a  jurisdiction  of  conciliation,  which! 
affects  in  most  cases  a  voluntary  character  on 
both  sides  and  which  does  not  allow  the  uni^' 
lateral  exercise  of  a  legal  action,  and  that 
all  those  points  constitute  as  many  differences 
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turale,  1'exercice  unilateral,  au  moins  generale- 
ment,  d'une  action  en  justice,  on  constaterait  un 
fait  non  moins  general  et  non  moins  constant. 

Mais  si  Ton  part  de  ces  observations  pour  pla- 
cer le  criterium  de  distinction  entre  les  deux 
juridictions,  dans  ce  fait  que  1'une  aurait  pour 
objet  propre  et  essentiel  de  dire  le  droit  tandis 
qu'il  n'en  serait  pas  de  meme  de  1'autre,  il  sem- 
ble  bien  que  Ton  commet  une  veritable  meprise. 
L'objet  propre  de  1'arbitrage  n'est  pas  en  soi 
different  de  1'objet  propre  de  la  fonction  magi- 
straturale.  La  premiere  conference  de  la  Paix  1'a 
rappele  en  dormant  de  1'arbitrage  a  1'article  15 
de  la  Convention  pour  le  reglement  pacifique 
des  Conflits  internationaux,  cette  definition  de- 
meuree  classique:  ,,1'arbitrage  international  a  pour 
objet  le  reglement  de  litiges  entre  Etats  par  des 
juges  de  leur  choix  et  sur  la  base  du  respect  du 
droit".  Determinant  ensuite  la  nature  des  ques- 
tions litigieuses  qui  sont  du  ressort  propre  de  la 
juridiction  arbitrate,  1'article  16  signale  expres- 
sement  les  questions  d'ordre  juridique. 

Sans  doute  il  est  possible,  que  1'arbitre  soit, 
de  par  la  volonte  des  parties,  investi  d'un  pouvoir 
appreciateur  qui  lui  permette  d'adopter  des  so- 
lutions conciliatrices  au  lieu  de  rendre  strictement 
a  chacun  ce  qui  lui  est  du  en  droit.  Mais  une 
telle  prerogative  qui  n'est  pas  d'ailleurs  toujours 
et  necessairement  etrangere  au  fonctionnement 
de  la  juridiction  magistraturale,  constitue  une  at- 
tribution exceptionnelle,  adventice,  qui  n'est  pas 
liee  de  soi  a  la  fonction  arbitrate  et  qui  n'em- 
peche  pas  que  1'arbitrage  demeure  de  sa  nature 
un  pouvoir  de  dire  le  droit,  jus-dicere. 

On  a  reproche,  il  est  vrai,  aux  arbitres  de  La 
Haye,  par  une  interpretation  large  de  leurs  pou- 
voirs,  alors  qu'ils  n'en  avaient  pas  regu  1'auto- 
risation  formelle,  d'avoir,  dans  certains  de  leurs 
jugements  fait  ceuvre  de  pacification  plutot 
qu'ceuvre  de  justice,  et  dans  d'autres  cas  d'avoir 
prefere  1'equite  au  strict  droit.  De  tels  reproch.es 
qui,  pour  avoir  quelque  valeur,  devraient  etre 
precises  davantage,  n'ont  en  tout  cas  qu'une  por- 
tee  accidentelle.  Et  si  le  premier,  au  cas  ou  il 
serait  justifie,  constituerait  un  abandon  peu  ex- 
plicable de  la  veritable  mission  des  arbitres,  il 
importe,  pour  apprecier  le  second,  de  se  rendre 
bien  compte  du  role  que  peut  legitimement  rem- 
plir  1'equite  dans  1'application  du  droit  inter- 
national. 

Au  point  de  vue  de  la  fonction  jurisprudentielle 
comme  auxiliaire  du  ddveloppement  et  de  1'il- 
lustration  du  droit,  il  est  possible  sans  doute  que 
toutes  les  decisions  arbitrates  rendues  a  La  Haye 
n'aient  pas  le  meme  merite.  Mais  en  examinant 
les  solutions  intervenues,  il  convient  peut  etre  de 


between  the  two  jurisdictions,  one  would  bring 
no  new  element  into  discussion. 

But  if  one  deduces  from  these  facts  that  the 
essential  object  of  one  of  those  tribunals  is 
to  state  the  law  whilst  the  object  of  the  other 
is  something  different,  one  makes  a  real  mistake. 
The  proper  object  of  arbitration  is  not  in  itself 
different  from  the  proper  object  of  the  judiciary 
function.  The  first  Peace  Conference  made  that 
clear  in  clause  15  of  the  Convention  for  the 
pacific  settlement  of  international  conflicts,  which 
contains  a  definition  which  has  become  clas- 
sical:  "The  object  of  international  arbitration  is 
the  settlement  of  conflicts  between  States  by 
judges  of  their  choice  and  on  the  basis  of  the 
respect  of  the  law."  In  article  16  which  defines 
the  nature  of  the  litigious  questions  which  are 
of  the  competence  of  the  arbitral  jurisdiction, 
legal  questions  are  expressly  mentioned. 

It  is  no  doubt  possible  for  the  arbitrator  to 
be  given,  if  such  is  the  will  of  the  parties,  a 
power  of  appreciation  which  enables  him  to 
render  conciliatory  awards  instead  of  deter- 
mining what  is  strictly  owed  to  each  party  by 
law,  but  such  a  prerogative,  which  moreover 
may  also  belong  to  the  judicial  tribunal,  is 
only  exceptional  and  adventitious;  it  is  not,  in 
itself,  bound  to  the  arbitral  function  and  it  does 
not  divert  the  arbitration  from  its  essential  na- 
ture, which  is  that  of  stating  the  law:  jus  dicere. 

It  has  been  alleged  against  the  arbitrators  at 
the  Hague  that,  in  virtue  of  a  broad  interpreta- 
tion of  their  powers,  and  without  having  received 
any  formal  authorisation  to  do  so,  they  had,  in 
some  of  their  judgments,  aimed  at  pacification 
rather  than  justice  and  that,  in  otjhers,  they  had 
preferred  equity  to  strict  law.  Such  reproaches 
ought  to  be  more  precise  to  be  taken  into  consi- 
deration. At  any  rate,  they  are  but  accidentally 
.  justified;  it  is  true  that  the  first  criticism,  were 
it  justified,  could  be  considered  as  an  unexplain- 
able  forgetfulness  of  their  true  task  on  the  part 
of  the  arbitrators,  but  to  appreciate  the  value 
of  the  second  criticism  it  would  be  necessary  to 
arrive  at  a  clear  conception  of  the  part  which 
equity  may  be  legitimately  allowed  to  play  in 
the  application  of  international  law. 

If  we  consider  the  role  of  jurisprudence  as  an 
auxiliary  in  the  development  of  law,  we  may 
no  doubt  find  that  the  arbitral  decisions  ren- 
dered at  the  Hague  have  not  all  the  same  value. 
But,  when  we  examine  those  various  solutions, 
we  must  remember  that  the  combinations  of  facts 
which  are  amenable  to  law  are  infinitely  varied; 
that  the  various  cases  do  not  give  the  judge  an 
equal  opportunity  of  rendering  those  judgments 
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se  rappeler  que  la  combinaison  des  faits  qui  don- 
nent  lieu  a  1  application  pratique  du  droit,  varie 
a  1'infini;  que  tous  les  cas  ne  donnent  pas  £gale- 
ment  1'occasion  de  r6diger  ces  arrets  de  principe 
qui  illuminent  de  brillantes  clarte"s  le  domaine 
juridique;  que  le  fait  de  s'attacher  a  quelque 
point  particulier  pertinent  et  relevant,  au  lieu  de 
viser  &  resoudre  toutes  les  questions  de  droit  qui 
se  trouvent  plus  ou  moins  engagers  dans  une 
espece,  est  un  phdnomene  qui  n'est  pas  etranger 
au  fonctionnement  des  plus  hautes  Cours  natio- 
nales  de  justice  dans  les  divers  pays;  qu'enfin,  si 
en  face  d'une  regie  de  droit  positive  et  claire, 
le  devoir  de  celui  qui  est  appel£  a  exercer  une 
juridiction,  est  de  1'appliquer,  l'e"quit£  est  en  droit 
international,  comme  d'ailleurs  en  tout  droit  na- 
tional, le  complement  indispensable  du  droit  po- 
sitif.  Car  le  juge,  ayant  le  devoir  ineluctable  de 
statuer,  est  souvent,  par  la  force  des  choses,  con- 
stitue  ministre  d'6quite  charg6  de  supplier  par 
les  lumieres  de  sa  conscience  et  de  la  raison,  a 
1'obscurite1,  a  1'insuffisance  ou  au  silence  du  droit 
positif.  Et  certes,  les  lacunes  et  1'imperfection  du 
droit  des  gens  ne  sont  pas  de  nature  a  diminuer 
Timportance  de  cette  tache. 


founded  on  principles,  which  seem  to  enlighten 
the  whole  juridical  domain;  that  the  fact  of 
taking  into  consideration  some  well  established 
point  instead  of  attempting  to  solve  all  ihe 
legal  questions  which  are  more  or  less  involved 
in  a  case,  is  a  phenomenon  which  one  may 
observe  in  the  working  of  the  highest  national 
courts  of  justice  in  the  various  States;  that  if 
it  is  the  duty  of  the  judge  to  apply  the  law,  where 
it  exists,  we  must  not  forget  that  equity  is,  in 
international  as  well  as  in  national  law,  a  neces- 
sary, complement  of  positive  law.  The  first  duty 
of  the  judge  is  to  render  a  sentence  and  he  is 
often  obliged  by  circumstances  to  render  a 
sentence  based  on  equity  and  to  use  the  sug- 
gestions of  his  own  conscience  and  of  his  reason 
in  order  to  supply  the  deficiency  of  positive  law; 
and  the  many  gaps  and  imperfections  in  the  law 
of  nations  are  not  of  a  nature  to  lessen  the  diffi- 
culties of  our  task. 


La  solution  harmonique  et  integrate  du  probleme      About  the  "harmonious"  and   "integral"  solution 
des  Juridictions  Internationales.  of  the  problem  of  International  Jurisdictions. 


En  vue  d'arriver  a  une  solution  harmonique  et 
integrate  du  probleme  des  Juridictions  internatio- 
nales,  essayons  de  nous  clever,  si  possible,  a  la 
conception  d'un  vaste  organisme  unitaire,  ayant 
pour  point  de  depart  une  e"gale  delegation  faite 
par  les  Etats,  s'appuyant  sur  les  institutions  exis- 
tantes  pour  re"aliser  le  progres,  possedant  a  suf- 
fisance  les  elements  de  permanence  et  de  profes- 
sionnalit6,  se  developpant  sur  la  base  du  precede 
de  la  cooptation  pratiques  par  d'e"minents  juris- 
consultes,  et  ou  satisfaction  se  trouve  donnee 
d'une  maniere  pratique,  selon  la  nature  des  af- 
faires, k  1'ensemble  des  desiderata  concernant  la 
distribution  de  la  justice  entre  Nations. 

Conside^  sous  cet  aspect,  1'office  ge'ne'ral  de 
la  justice  internationale  envisag6  en  toute  son 
ampleur  englobera  les  organismes  suivants: 

i°.  II  comprendra  d'abord  la  Cour  d' Arbitrage 
actuellement  existante  qui  pour  dissiper  toute 
equivoque  entre  la  permanence  d'une  liste  d'ar- 
bitres  et  la  permanence  juridictionnelle,  et  pour 
mieux  repondre  a  la  rdalite',  prendra,  si  Ton  veut, 
le  nom  de  Cour  des  Arbitres  Internationaux. 

Sa  competence  s'e'tendra  virtuellement  a  tous 
les  cas  que  les  parties  s'engageront  de  lui  sou- 


iWith  a  view  to  arriving  at  a  harmonious  and 
integral  solution  of  the  problem  of  international 
jurisdictions,  one  ought  to  try  and  rise  to  the 
conception  of  a  vast,  homogeneous  structure 
at  the  basis  of  that  structure  are  the  dele- 
gations sent  by  the  States,  all  equal.  On 
the  other  hand,  existing  institutions,  with  suf- 
cient  guarantees  of  permanence  and  professioaal- 
ity,  would  also  be  taken  as  the  foundations  from 
which  the  new  institution  would  develop  by 
means  of  a  co-optation  among  eminent  juriscon- 
sults. The  whole  of  the  desiderata  concerning  the 
distribution  of  justice  between  nations  would 
thus  receive  a  satisfactory  solution. 

If  we  consider  it  in  that  way,  the  general  of- 
fice of  international  justice  considered  in  all  its 
magnitude  will  contain  the  following  organisms : 

i°.  It  will  include  the  Court  of  Arbitration, 
actually  existing.  In  order  to  avoid  any  mis- 
understanding regarding  the  permanence  of  a 
list  of  arbiters  and  jurisdictional  prnnanence, 
and  in  order  to  correspond  more  closely  to 
facts,  the  Court  of  Arbitration  might  take  the 
name  of  Court  of  International  Arbitrators. 

Its  competence  will  extend  virtually  to  all  the 
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mettre,  sous  reserve  de  leur  libre  entente  pour 
etablir  des  juridictions  en  dehors  de  1'office  ge'ne'- 
ral  de  justice  Internationale,  ou  d'une  devolution 
a  d'autres  juridictions  ayant  droit  de  cite  dans 
cet  office. 

2°.  Elle  comprendra  secondement  une  Haute 
Cour  de  Justice  Internationale,  egalement  non 
permanente  dans  son  fonctionnement,  composee 
d'un  conseiller  par  Etat,  coopte  par  le  College 
des  delegues  de  chaque  Etat  a  la  Cour  des  Ar- 
bitres  internationaux. 

Cette  Haute  Cour  de  justice  internationale  sera 
competente  pour  juger  les  affaires  qu'a  raison 
de  leur  gravite  exceptionnelle  au  point  de  vue  de 
1'ordre  public  international  -  comme  lorsqu'il 
s'agit  de  crimes  centre  le  droit  des  gens  univer- 
sel  -  -  1'Assemblee  de  la  Societe  des  Nations  ou 
le  Conseil  de  cette  Societe  lui  defereront. 

3°.  L'office  general  de  la  justice  internationale 
comprendra  en  troisieme  lieu  un  Tribunal  per- 
manent de  justice  internationale  compose  de  neuf 
juges  avec  six  suppleants  cooptes  par  les  membres 
de  la  Haute  Cour  de  justice  internationale,  de 
maniere  que  les  principaux  systemes  juridiques 
du  monde  soient  representes  dans  ce  Tribunal. 

Sa  competence  virtuelle  s'etendra  a  tous  les 
litiges  que  les  parties  peuvent  etre  engagees  a 
lui  soumettre,  reserve  faite  encore  naturellement 
ici  des  cas  ou  les  parties  s'entendront  pour  e"ta- 
blir  une  juridiction  en  dehors  de  1'office  ge"ne"ral 
de  justice  internationale  ou  pour  de"ferer  le  cas 
a  une  autre  juridiction  au  sein  de  cette  Cour. 

Pour  1'expedition  des  affaires,  le  Tribunal  per- 
manent de  justice  internationale  se  r^partira  con- 
forme'ment  a  un  reglement  d'ordre  interieur,  dans 
les  offices  suivants:  i°.  une  premiere  Chambre 
dite  des  vacations  ordinaires  composee  de  cinq 
juges  effectifs  avec  trois  suppleants;  2°.  une  se- 
conde  Chambre  dite  des  procedures  sommaires 
composee  de  trois  juges  et  de  deux  suppleants 
et  a  laquelle  pourra  etre  decree  en  outre  les 
litiges  pour  lesquels  les  parties  estimeront  qu'une 
juridiction  de  trois  juges  est  suffisante;  3°.  un 
juge  unique  avec  un  suppleant,  competent  pour 
les  cas  ou  les  parties,  a  raison  de  la  nature  de 
1'affaire,  estimeront  pouvoir  lui  soumettre  de  pre- 
fe'rence  leurs  litiges. 

Le  tribunal  permanent  de  justice  internationale 
peut,  dans  les  conditions  determinees  par  son 
reglement  d'ordre  interieur,  fonctionner  comme 
commission  internationale  d'enquete,  soil  a  la 
demande  des  parties,  soit  en  vertu  d'une  decision 
<{<•  I'Assembtee  de  la  Societe  des  Nations  ou  du 
Conseil  de  cette  Socie'te. 


cases  which  the  parties  will  agree  to  submit  to 
it,  under  reservation  of  their  decision  to  recognise 
jurisdictions  outside  the  general  office  of  inter- 
national justice,  or  of  a  devolution  to  some  other 
jurisdiction  having  a  sort  of  right  of  citizenship 
within  that  office. 

2".  It  will  include  a  [High  Court  of  international 
Justice,  not  permanent,  which  will  be  composed 
of  one  councillor  for  each  State,  chosen  by  the 
delegates  of  the  States  at  the  Court  of  Arbi- 
tration, by  means  of  co-optation. 

This  High  Court  of  international  justice  will 
be  competent  to  judge  certain  cases  which  the 
Assembly  or  Council  of  the  League  of  Nations 
will  submit  to  it  by  reason  of  their  exceptional 
gravity  with  regard  to  international  public 
order,  as  would  be  for  instance  crimes  against 
the  universal  law  of  nations. 

3°.  The  general  office  of  international  justice 
will  include  a  Permanent  Tribunal  of  international 
justice  composed  of  nine  judges  and  six  deputy- 
judges,  who  will  be  chosen  by  the  members  of 
the  High  Court  by  means  of  co-optation,  and 
in  such  a  manner  that  the  chief  juridical  systems 
of  the  world  will  be  represented  on  that  tribunal. 

The  potential  competence  of  this  tribunal  will 
extend  to  all  the  differences  which  the  parties 
may  have  agreed  to  submit  to  it,  excepting,  of 
course,  such  cases  as  the  parties  have  agreed 
to  submit  to  a  jurisdiction  outside  the  general 
office  of  international  justice,  or  to  another  juris- 
diction within  the  Court. 

For  despatching  cases,  the  tribunal  will 
be  divided,  according  to  internal  regulations,  into 
the  following  offices:  i°.  a  first  chamber,  called 
"ordinary  sessions  Court'''  which  will  be  com- 
posed of  five  judges  and 'three  deputy- judges; 
2°.  a  second  chamber  called  "summary  proce- 
dure Court",  which  will  be  composed  of  three 
judges  and  two  deputy-judges  and  to  which  will 
be  submitted  also  all  differences  for  which  the 
parties  consider  a  tribunal  of  three  judges  suffi- 
cient; 3°.  one  judge  and  one  deputy-judge,  who 
will  be  competent  in  all  cases  which  the  parties 
decide  to  submit  to  him  in  consideration  of  the 
nature  of  the  affair. 

The  Permanent  tribunal  of  international  justice 
can,  under  the  conditions  fixed  by  its  internal 
regulations,  sit  as  an  international  Committee  of 
inquiry  in  virtue  of  a  decision  of  the  Assembly 
or  of  the  Council  of  the  League  of  Nations,  or 
of  a  demand  of  the  parties  to  that  effect. 
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II  peut,  en  outre,  dans  les  m&nes  conditions, 
etre  chargd  par  1'Assembl^e  ou  par  le  Conseil 
de  dormer  des  avis  consultatifs  sur  tout  diffe'rend 
ou  tout  point  dont  ils  estimeront  devoir  le  saisir. 

Le  re"glement  d'ordre  inte"rieur  par  lequel  le 
tribunal  permanent  de  justice  international 
exerce  ses  attributions,  doit  etre  soumis  a  Tap- 
probation  du  Conseil  et  a  celle  de  1'Assemble'e  de 
la  Socie"t6  des  Nations. 


The  Tribunal  can  also,  under  the  same  con- 
ditions, be  required  by  the  Assembly  or  the 
Council  to  give  advisory  opinions  about  any 
difference  or  any  point  which  they  think  pro- 
per to  submit  to  it. 

The  internal  regulations  which  the  Permanent 
tribunal  will  apply  in  the  performance  of  its  work 
must  be  submitted  to  the  approval  of  the  Council 
and  of  the  Assembly  of  the  League  of  Nations. 
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A.   ORGANISATION. 


I.  Nombre  des  juges. 


1     Projet   1907. 

2.    Cinq     Pai»»«ances 

ll«- III  IM". 

3     Union      Interpar- 
lementaire. 

4.  Union    Juridiqne 

Internationale. 

5.  I>anemark. 
H.    Korvejce. 

7.  Pays-Bas. 

S.  Suede. 

0.  Soigne. 

10.  Italie.. 

11.  Allemagne 

12.  Antriche. 


15. 
15. 
15. 

21. 
21. 
7. 
15. 
15. 

Ohaque  Etat  un  juge. 
15. 
15. 


(art.  4) 

(art,   11) 

(art.  2) 

(art.   1) 

(art.   1) 

(art.  2) 

(art.  1) 

(art.   13) 

(art.   18) 

(art.   14) 

(art.    13) 


II.  Nombre  des  juges  suppleants. 


1     Projet   1907. 

2.    Cinq     Pni*Mitnc«'M 
nentres. 

:;.    Union      Interpur- 
lementaire. 

4.    Union    Jnridiqiif 
Internationale. 


6 

15. 
6. 


(art.  4) 

(art.    11) 

(art.   2) 
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A.  ORGANISATION. 


I.    Number  of  Judges. 


1.  1«O7  draft  scheme. 

2.  Scheme  of  Five 

Central  Powers. 

3.  Draft    Mchenie   of 

the  Interparlia- 
mentary Uuion. 

4.  Scheme    of    Inter- 

national   Law 
I  ii ion. 

5.  Otticial    l»aiiish 

scheme. 

6.  Official  Norwegian 

scheme. 

7.  Official    IMitch 

scheme. 

8.  Official   Swedish 

scheme 

9.  Official   Swiss 

scheme. 

10.  Official    Italian 

scheme. 

11.  <•  rrm.-i  ii    proposals 

to  the  Paris  Peace 
Conference 

12.  Austrian  propo- 

sals. 


1      1»O7  draft  scheme, 

2.    Five      Neutral 
Powers. 


15. 
15. 

15. 

21. 

21. 

7. 

15. 

15. 

One  state  one  judge. 
15. 


15. 


II.    Number  of  Deputy  Judges. 


6. 


3.     Interparliamentary       15. 
I  uioii. 


(art.  4) 
(art.  11) 

(art.  2) 

* 

(art.    1) 

(art.    I) 

(art.   2) 

(art.   1) 

(art.    13) 

(art.   18) 

(art.    14) 

(art.    1 3) 


4.    International    Law 
Union. 


6. 


(art    4) 

(art.    11) 

(art.  2) 


5.  Danemark. 

6.  Norvege. 

7.  Pay»-Ka». 

8.  Sned«. 

9.  SnUse. 

10.  Italie. 

11.  Allemagne. 

12.  Autriohe. 


1.  Projet   1907. 

2.  Cinq     Pnitwances 

neutrea. 

3.  Union      Interpar- 

lementaire. 

4.  Union    Jnridiqne 

I  nternation  ale. 

5.  l>auemark. 

6.  Korvejce. 

7.  Pays-Has.. 

8.  Suede. 

9.  Suisse 
10  Italie. 

11.  Alleniagne 

12.  Autriche. 


15. 

15. 

5. 

15. 


8. 


(art.   6) 

(art.   6) 

(arts.  2  et  4) 

(art.  6) 


III.  La  duree  du  mandat  des  juges. 


12  ans. 
9  ans. 

a  vie. 
9  ans. 

9  ans. 
=  Danemark 

6  ans. 


6  ans. 
9  ans. 


(art.   13) 


(art.  3) 
(art.  9) 

(art.  4) 
(art.  3) 

(art.   7) 
(art.  7) 

(art.   7) 

(art,   18) 
(art.    14) 


IV.  Droit  de  presenter  des  candidats. 


1.  Projet   1907. 

2.  Cinq     PniM*ances 

in-ill  r«--i 

3.  1'iiion      Interpar- 

Icmeiitaire. 

4.  Union    Juridiqne 

Internationale. 

5.  Danemark. 

6.  Xorvejee. 

7.  Pay*-  Has. 

8.  Knede. 

9.  Sni**e 


Les  Membres  de  la  SocietS  des  Nations. 

Les  Puissances. 

Les  Membres  de  la  Societe  des  Nations. 

Les  Gouvernements. 
=  Danemark. 


(art.  6) 


(art.   12) 
(art.  4) 

(art    3) 
(art.  3) 


Certains  colleges  judiciaires,  les  facultes  de  droit  des  nniversites 
nationales  et  les  Gouvernements.  (art.  3) 

Les    Gouvernements    des  Etats  qui  sont  Membres  de  la  Societe 
dies  Nations.  (art.   3) 

Les  Etats  qui  sont  Membres  de  la  Societe  des  Nations,  (art.  13) 
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5.  Denmark. 

6.  Norway. 

7.  Netherlands. 

8.  Sweden. 

9.  Switzerland. 

10.  Italy. 

11.  Germany. 

12.  Austria. 


1.  19O7  draft  scheme. 

2.  Five      Neutral 

Powers. 

3.  Interparliamentary 

Union. 

4.  International   Law 

I  nion. 

5.  Denmark. 

6.  Norway. 

7.  Netherlands. 

8.  Sweden. 

9.  Switzerland. 

10.  Italy. 

11.  Germany. 

12.  Austria. 


15. 

15. 

5. 

15. 


8. 


(art.  6) 

(art.  6) 

(arts.  2  and  4) 

(art.  6) 


III.  Term  of  Office  of  Judges. 


12  years. 
9  years. 

Lifetime. 
9  years. 

9  years. 
Same  as  Denmark. 


6  years. 

6  years. 
9  years. 


(art.   13) 


(art.   3) 
(art.   9) 

(art.   4) 
(art.   3) 

(art.   7) 
(art.  7) 

(art.    7) 

(art.    18) 
(art.    14) 


IV.  Nomination  of  Candidates. 


1.  19O7   draft  scheme. 

2.  Five      Neutral 

Powers. 


The  Members  of  the  League  of  Nations. 


3.  interparliamentary     The  contracting  Powers. 

Union. 

4.  international  Law       The  Members  of  the  League  of  Nations. 

Union. 

5.  Denmark. 

6.  Norway. 

7.  Netherlands. 


The  Governments. 
Same  as  Denmark. 


(art.  6) 

(art.   12) 

(art.  4) 


8.  Sweden. 

9.  Switzerland. 


(art.  3) 
(art.   3) 

Certain    judicial    bodies,    the    Law    Faculties    of   the    National 
Universities,  the  Governments.  (art.  3) 

The  Governments  of  states  Members  of  the  League  of  Nations. 

(art.  3) 

States  Members  of  the  League.  (art.   13) 
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10.    Italic. 

11.         \  111    III!!  ii  IIC. 

12.    Antriehe. 

1.  Projet    1907. 

2.  Cinq    Puissances 

nentres. 


3.  Union      Interpar- 

lementaire. 

4.  Union    Jnridiqne 

Internationale. 

5.  Dauemark. 


6.  Norvege. 

7.  Pays-Bas. 

8.  Suede. 

9.  Suisse. 

10.  Italic. 

11.  AlliMltllgUf. 

12.  Antrlche. 

t 

1.  Projet  1907. 


2.    Cinq    Puissances 
nentres. 


3.    Union     Interpar- 
lementaire. 


Les  Etats  repr6sent6s  au  Congre-s  des  Etats. 


(art.   14) 


V.  Nombre  des  candidats. 


Chaque  membre  pr6sente  au  maximum  autant  de  candidats 
qu'il  y  a  de  mandats  jl  conferer  et  au  minimum  la  moitie 
de  ce  nombre,  en  tous  cas  trois  au  moins.  (art.  6) 

Chaque  Puissance  a  le  droit  de  presenter  autant  de  candidats 
qu'il  y  a  de  sieges  &  conferer.  (art.  12) 

A  concurrence  de  trois  par  chaque  Etat  (art.  4) 

Chaque  Gouvernement  presente  au  maximum  autant  de  candi- 
dats qu'il  y  a  de  mandats  et  au  minimum  la  moitie  de  ce 
nombre.  (art.  3) 

Chaque  Gouvernement  pr6sente  autant  de  candidats  qu'il  y  a 
de  mandats.  (art.  3) 

Chaque  college,  faculte  et  Gouvernement  presente  une  recom- 
mandation  de  deux  personues  au  plus.  (art.  3) 

=  Danemark.  (art.  3) 

Chaque  Etat  propose  au  moins  un  et  au  plus  quatre  can. 
didats.  (art.  13) 


=  Suisse. 


(art.   14) 


VI.  Kligibilite. 

a)  Des  personnes  jouissant  de  la  plus  haute  consideration  morale 
et  qui  tous  devront  remplir  les  conditions  requises,  dans 
leurs  pays  respectifs  pour  I'admission  dans  la  haute  ma- 
gistrature,  ou  etre  des  jurisconsultes  d'une  competence 
notoire  en  matiere  de  droit  international. 

6)  Choisis  autant  que  possible  parmi  les  mernbres  de  la 
C.  P.  A.  (art.  2) 

Des  personnes  jouissant  de  la  plus  haute  consideration  morale 
et  qui  tous  doivent  remplir  les  conditions  requises,  dans  leurs 
pays  respectifs,  pour  I'admission  dans  la  haute  magistrature, 
soit  judiciaire,  soit  administrative,  ou  e"tre  des  jurisconsultes 
d'une  competence  notoire  en  matiere  de  droit  international. 

(art.  4). 

a)  Des  personnes  jouissant  de  la  plus  haute  consideration  morale, 
et  qui  tous  devront  remplir  les  conditions  requises,  dans 
leurs  pays  respectifs  pour  I'admission  dans  la  haute  ma- 
gistrature, ou  etre  des  jurisconsultes  d'une  competence 
notoire  en  matiere  de  droit  international.  (art.  3) 

6)  Choisis  autant  que  possible  parmi  les  membres  de  la 
C.  P.  A.  (art.  3) 

c)  Ne  seront  eligibles  que  les  candidats  presentes  par  5  Puis- 
sances au  moins.  (art.  12) 
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10.  Italy. 

11.  Germany. 

12.  Austria. 

1.  1907  draft  scheme. 

2.  Five      Neutral 

Powers. 

3.  Interparliamentary 

Union. 

4.  International   Law 

Union. 

5.  Denmark. 

6.  Norway. 

7.  Netherlands. 

8.  Sweden. 

9.  Switzerland. 

10.  Italy. 

11.  Germany. 

12.  Austria. 


States  represented  at  the  Congress  of  States. 


(art  14) 


V.  Number  of  Candidates. 


Each  member  may  nominate  a  number  of  candidates  equal  to 
the  number  of  vacancies  and  not  less  than  half  the  number ; 
in  no  case  less  than  three.  (art.  6) 

Each  Power  has  the  right  to  present  as  many  candidates  as 
there  are  seats  to  be  filled.  (art.  12) 


Not  more  than  three  for  each  state. 


(art    4) 


Each  Government  may  nominate  a  number  of  candidates  equal  to 
the  number  of  vacancies  and  not  less  than  half  that  number. 

(art.  3) 

Each     Government     may     nominate    a    number    of   candidates 
equal  to  the  number  of  vacancies.  (art.  3) 

Each   judicial    body,    Faculty  of  Law  and  Government  recom- 
mends not  more  than  two  persons.  (art.  3) 

Same  as  Denmark. 

Each    state   proposes  at  least  one  and  at  most  four  candidates. 

(art.   13) 


Same  as  Switzerland. 


(art.   14) 


VI.   Eligibility. 


1.  19O7  draft  scheme,     a)    Persons    of   the    highest  moral  reputation  and  all  fulfilling 

conditions  qualifying  them  in  their  respective  countries 
to  occupy  high  legal  posts,  or  being  jurists  of  recognised 
competence  in  matters  of  international  law. 

b)    Appointed    as   far    as    possible    from    the    members    of   the 
P.  C.  A  (art.  2) 

2.  Fire     Neutral  Persons   of  the  highest  character  who  shall  possess  the  qualifi 

Powers.  cations  required  in  their  own  countries  for  elevation  to  hi  il- 

legal   office,    whether   administrative    or  judicial,  or  shall  be 
jurists  of  recognised  authority  in  international  law.     (art.  4) 


3.    interparliamentary     a)    Persons    enjoying  the  highest  moral  consideration  and  who 
Union.  all    fulfil    the  conditions  requisite  in  their  own  countries 

for  admission  to  the  high  magistracy,  or  being  jurisconsults 
of  well-known  competency  on  matters  of  international 
law.  (art.  3) 

b)  Chosen    as  far  as  possible  from  among  the  members  of  the 

P.  C.  A.  (art.  3) 

c)  Are  eligible  only  candidates  who  shall. have  been  presented 

by  five  Powers  at  least.  (art.  1-2) 
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4.  Union    Jnrldlqoe 

Internationale. 

5.  Danemark. 

6. 

7. 


8.    Suede. 

9. 


10.  Italie. 

11.  Allemagne. 

12.  Autrlche. 


La  liste  composed  d'une  part  de  eandidats  pr6sent6s  par  les 
Gouvernements  et  d'autre  part  de  membres  destitutions  scien- 
tifiques  Internationales  n'est  pas  limitative.  (art.  4) 

=    Projet  1907  sub  o).  (art.   1) 

=    Danemark.  (art.    1) 

=   Cinq  Puissances  neutres. 

L'61ection     se    fait    parmi    les    eandidats 
recommandations  au  moins. 

=    Danemark. 


pourvus    fie    trois 
(arts.   2  c-t   4) 

(art.   1) 


Des    personnes    dument    qualifiers,    disposers  a  accepter  les 
fonctions  de  juges.  (art     13) 


Des    personnes    aptes    et   disposers   a   accepter  les  fouctions  de 
juge.  (art.    14) 


VII.  Electeurs, 


1.  Projet   1907. 

2.  Cinq     Pnissanee* 

nentres. 

3.  Union     Interpar- 

lementaire 

4.  Union    Jnridiqae 

Internationale. 

5.  Danemark. 

6.  Norvege. 

7.  Pays-Baa. 


8.    Snede. 


L'Assembl6e  de  la  SociSte  des  Nations. 


(art.  5) 


contractantes  lors  d'une  session  de  la  Conference 

(art.   12) 

L' Assemble  de  la  Scci6te  des  Nations.  (art.  3) 


Les  Puissances 
de  la  Paix. 


L'Assemblee  de  la  Soci^tS  des  Nations. 
=  Danemark. 


(art,  2) 

(art.   1) 

Un  Conseil  administratif  permanent,  compost  des  representants 
des  Membres  de  la  Soci6te  des  Nations  a  ...  et  du  Ministre 
des  Affaires  Etrangeres  de  . .  .  (arts.  2  et  17) 

Une  Assemble  Electorale  ou  chaque  Membre  de  la  Societe  des 
Nations  est  represente  par  le  premier  dans  1'ordre  num6rique 
de  ses  juges  a  la  C.  P.  A.  ou,  a  son  defaut,  par  le  membre 
suivant  qui  n'est  pas  empeche.  (art  2) 


9.  Sninae. 

10.  Italic. 

11.  Allemagne. 

12.  Antriche. 


La   Conference  des  Etats  (organs  analogue  S,  1'Asserablee  de  la 
Soci6te  des  Nations).  (art.   13) 


Chaque  Etat  nomine  un  juge. 

Le  Congres  des  Etats. 

Stance  pleuiere  des  Membres  de  la  Ligue. 


(art.  18) 
(art.  14) 
(art.  13) 


1.  Projet   1907. 

2.  Cinq     I'niaaanceg 

Ill-Ill  !•«••. 


VIII.  Le  suffrage. 


Egalit6  de  voix. 


(art.  6) 
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4.    International   Law 
Union. 


5.  Denmark. 

6.  Norway. 

7.  Netherlands. 

8.  Sweden. 

9.  Switzerland. 

10.  Italy. 

11.  Germany. 

12.  Austria. 


The  list,  which  is  composed  of  candidates  presented  by  the 
Governments  and  of  persons  of  scientific  national  institutions 
is  not  limitative.  (ark  ^ 

Same  as   1907  draft,  point  (a).  (art.  1) 

Same  as  Denmark.  /ar^  j% 

Same  as  Five-Power  plan 

The  appointments  are  made  among  candidates  having  obtained 
three  nominations  at  least.  (arts.  2  and  4) 

Same  as  Denmark.  (art_   ^ 

Candidates  duly  qualified  for  and  .disposed  to  accept  the  office 
of  judge.  (art.  13} 


Persons   who  are  suitable  for  and  ready  to  accept  the  office  of 
judge.  (art. 


VII.  The  electors. 


1.  1907  drnft  scheme. 

2.  Five      \entral 

Powers. 

3.  Interparliamentary 

I  nioii. 

4.  International   Law 

Union. 

5.  Denmark. 

6.  Norway. 

7.  Netherlands. 


8.    Sweden. 


9.    Switzerland. 

10.  Italy. 

11.  Germany. 

12.  Austria. 

1.  l!!07   draft  scheme. 

2.  Five      Neutral 

l*o n  era. 


The  Assembly  of  the  League  of  Nations. 


(art.  5) 


The    contracting    Powers    during    a    session    of  the  Peace  Con- 
ference, (art.   12) 


The  Assembly  of  the  League  of  Nations. 


(art.  3) 


The  Assembly  of  the  League  of  Nations. 
Same  as  Denmark. 


(art.  2) 
(art.   1) 

Permanent  administrative  Council  composed  of  representatives 
of  the  Members  of  the  League  of  Nations  at  ...  and  of  the 
Minister  of  Foreign  Affairs  at  ...  (arts.  2  and  17) 

An  Electoral  Assembly  wherever  every  state  which  is  a  Member 
of  the  League  of  Nations  is  represented  by  its  foremost  repre- 
sentative in  the  P.  C.  A  ,  or,  in  the  event  of  his  being  pre- 
vented from  serving,  the  representative  nearest  to  him  in 
order  who  is  available.  (art. 

The  Conference  of  States  (a  body  analogous  to  the  Assembly  of 

the  League  of  Nations).  (art.    13) 

i 
Each  S'tate  appoints  one  .Judge. 

The  Congress  of  States.  (art.    14) 

A  plenary  Assembly  of  the  Members  of  the  League,     (art.   13) 


VIII.    Votes. 


The  same  number  of  votes  for  all  voters. 


(art.  6) 
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3.  I  iiion       I  in  rrpur- 

lemeutaire. 

4.  1'iiion    .luridiqne 

Internationale. 

5       l»n  m-iimrk. 

6.  Norvege. 

7.  Pa>s-Ba». 

8.  Snide. 

9.  Siilsiw. 
10.    Italic. 

11.  All«'ll!llgll<*. 

12.  Anti-lobe 


Egalit6  de  voix. 
EgalitS  de  voix. 

Egalit6  de  voix. 
=  Danemark. 


(art.   12) 
(art.  3  j°.  art.  3  du  Pacte) 

(art.  2  j°.  art.  3  du  Pacte) 
(art.  2  j°.  art.  3  du  Pacte) 


Possibility  de  diffe1  rents  nombres  do  votes  pour  les  divers  Etats. 

(art.  4) 


=  Danemark. 

Egalit6  de  voix. 
Egalite  de  voix. 


(art.   13  j°.  art.  3  du  Pacte) 

(art.   14) 
(art    13  j°.  art.  3  du  Pacte) 


IX.  Mode  d'Election. 


1      Projet   19O7. 

2.  Cinq     Pniftsances 

neutres. 

3.  Union      Interpar- 

lementaire. 


4.    Union    Jnridiqne 
Internationale. 


5.  Danemark. 

6.  Norvege. 

7.  PayM-Ba*. 

8.  Snede. 


Voir  art.   6  par.  6,   7,  8  et  art.  7. 


Les  juges  et  les  juges  suppleants  sont  elus  au  scrutin  secret. 
L'election  des  juges  suppleants  n'aura  lieu  qu'aprds  que 
1'election  des  juges  titulaires  sera  termine'e.  Pour  6tre  elus, 
Jes  candidats  devront  avoir  obtenu  au  moins  la  moitiS  des 
suffrages.  Si  un  nombre  plus  grand  de  candidats  que  celui 
des  sidges  a"  remplir  obtiennent  un  nombre  6gal  de  voix,  il 
sera  fait  application  du  benefice  de  Fage.  (art.  12) 

Les  juges  sont  61us  au  scrutin  secret.  L'election  se  fait  pour 
les  juges  d'abord,  ensuite  pour  les  suppleants.  Au  premier 
tour  nul  n'est  elu  sans  la  majorit6  absolue,  au  deuxieme  tour  la 
majorit6  relative  suffit.  (arts.  3  et  6) 

Si  2  membres  de  la  me'me  nationalite  obtiennent  un  nombre 
de  voix  suffisant  pour  etre  61us,  celui  d'entre  eux  qui  obtient 
la  majority  la  plus  forte,  ou,  en  cas  d'egalit6  de  voix,  le 
plus  ancien  d'age  est  elu.  (art.  7) 

Voir  art.  5. 


Danemark. 

Voir  art.  4,  sub  3. 


(art,  5) 


L'election  a  lieu  pour  un  membre  a  la  fois.  Pour  gtre  declarfi 
elu  le  candidat  doit  avoir  obtenu  la  majorit6  absolue  des  suf- 
frages exprimes.  Si  aprfis  deux  tours  de  scrutin  aucun  can- 
didat n'a  obtenu  la  inajorite  absolue,  1'election  aura  lieu  au 
troisie"me  tour  a  la  majorite  relative  des  voix.  (art.  6) 


9.    Snlwae. 


10.    Italic. 


Les    15    candidats    qui    ont  recueilli  le  plus  grand  nombre  de 
voix  sont  elus.  (art.  13) 
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3.    interparliamentary     Each  power  enjoys  an  equal  elective  power. 
Union. 


(art.   12) 


4.   international  L,aw       An  equal  number  of  votes,     (art.  3  cf.  art.  3  of  the  Covenant.) 
.Union. 


5.  Denmark. 

6.  Norway. 

7.  Netherlands. 

8.  Sweden. 

9.  Switzerland. 

10.  Italy. 

11.  Germany. 

12.  Austria. 


Equal  number  of  votes  for  all  states,     (art.  2  cf.  art.   3  of  the 

Covenant.) 

Same  as  Denmark.  (art.  2  cf.  art.  3  of  the  Covenant.) 

Different  states  may  have  different  number  of  votes.       (art.  4) 


Same  as  Denmark. 


(art.   13  cf.  art.  3  of  the  Covenant.) 


Equal  number  of  votes.  (art.   14) 

Equal  number  of  votes.       (art.   13  cf.  art.  3  of  the  Covenant.) 


IX.  Mode  of  election. 


1.  19O7  draft  scheme. 

2.  Five      Neutral 

Powers. 


See  Art.  6,  pars    6,  7  and  8  and  Art.   7. 


3.    interparliamentary     The    judges    and    deputy   judges    are    elected    by  secret  ballot. 

The  election  of  deputy  judges  will  take  place  only  after  the 
election  of  the  titular  judges  is  finished.  In  order  to  be 
elected,  candidates  must  obtain  at  least  one  half  of  the  votes. 
If  a  greater  number  of  candidates  than  there  are  seats  to 
be  filled  receive  an  equal  number  of  votes,  preference  will 
be  given  to  those  of  greater  age.  (art.  12) 

Judges  shall  be  elected  by  secret  vote.  First  the  judges  shall 
be  elected,  then  the  deputy  judges.  At  the  first  ballot  an 
absolute  majority  to  be  elected.  At  the  second  ballot  a  bare 
majority  shall  suffice  (arts.  3  and  6).  If  two  candidates  of  the 
same  nationality  obtain  a  sufficient  number  of  votes  to  be 
elected,  the  candidate  who  has  the  largest  majority,  or  in 
the  case  of  an  equal  number  of  votes,  the  oldest  candidate 
shall  be  elected.  (art.  7) 


4.    International    Law 
Union. 


5.  Denmark. 

6.  Norway. 

7.  Netherlands. 

8.  Sweden. 


See  art.  5. 

Same  as  Denmark 

See  art    4,  sub  3. 


(art.  5) 


9.    Switzerland. 


The  election  shall  proceed  for  one  judge  at  a  time.  To  secure 
election  as  a  judge  a  candidate  must  have  an  absolute  majority 
of  the  total  number  of  votes  cast.  If,  however,  an  absolute 
majority  of  the  voters  has  not  been  reached  at  two  divisions, 
a  bare  majority  secured  by  one  candidate  over  any  and  all 
of  the  others  at  the  third  division  shall  suffice  for  his 
election.  (art  6) 

The  fifteen  candidates  who  have  received  the  greatest  number 
of  votes"  are  elected.  fart.  13) 


10.    Italy. 


11.  Allemagne. 

12.  Autrlche. 

1     Projet   19O7. 

'.'     Cinq     PuiNnances 
nentreR. 

3.  Union      Interpar- 

lementaire. 

4.  Union    Juridiqne 

Internationale. 

.'.    Danemark. 


(5. 


7.  Pays-Bag. 

8.  Suede. 

9.  Snisse. 

10.  Italic. 

11.  Allemagne. 
1 2     Autriche. 

1.  Projet  1907. 

2.  Cinq     Pnissances 

ncutres. 

3.  Union      Interpar- 

lementaire. 

.  4.    Union    Jnridique 
Internationale. 


5.  Danemark. 

6.  Korvege. 

7.  Pay*- Ha*. 

8.  Suede 


Chaque  F'tat  dSsigne  sur  la  listo  g6iu'r;ilc  de  proposition  15 
pcrsonnt's ;  Ics  15  personnes  dont  leg  noms  nninissx-nt  le  plus 
grand  Dombre  de  suffrages  sontohoisiesoommejuges.  (art  1) 

Sont  elus  ceux  qui  ont  obtenu  le  plus  grand  nonibre  de 
voix.  (art.  15) 

X.  Nationalite  des  candidats. 


Un    tiers  au  plus  des  candidats  proposes  peuvent  etre  de.-   rt-s- 
sortissants  du  membre  qui  fait  la  proposition.  (art.  6) 


Un  tiers  au  plus  des  candidats  proposes  par  un  Gouvernement 
pourront  appartenir  a  la  Puissance  en  question.  (art.  3) 

Une  Puissance  ne  peut  designer,  &  la  premiere  election,  qu'un 
tiers,  au  maximum,  des  candidats,  qu'elle  propose,  parmi 
ses  propres  ressortissants  ;  et,  aux  elections  ulterieures,  trois 
au  maximum.  (art  o 


Un   des  candidats  proposes  par  un  Etat  ne  devra  pas  etre  res- 
sortissaiit  dudit  Etat.  (art.   13) 


=  Suisse. 


(art.   14) 


XI.  Nationalite  des  Juges. 


Ne  peuvent  appartenir  a  la  Cour  plus  de  deux  juges  ressortissants 
de  la  meme  Puissance.  (art.  4) 

II  ne  pcurra  6tre  elu  parmi  les  juges  et  les  juges  suppleants 
plus  de  deux  candidats  d'une  melne  nationality.  (art.  13) 

La  Cour  se  compose  de  8  juges  titulaires  et  3  suppleants  d'une 
nationality  europeenne,  5  titulaires  et  2  suppleants  d'une 
nationality  am^ricaine,  2  titulaires  et  1  suppleant  d'une  natio- 
nalit6  asiatique.  (art.  2) 

Nul  Etat  ne  peut  avoir,  ni  parmi  les  juges  titulaires  ni  parmi 
les  suppleants  plus  d'un  juge  de  sa  nationalit6.  (art.  7) 

II  ne  pourra  singer  a  la  fois  plus  de  deux  juges  qui  soient 
nationaux  d'une  m6me  Puissance.  (art.  1) 

=  Tanemark.  (art.   1) 

La  ('our  se  compose  de  7  juges  de  nationalite  difVvrente.  (art.  2) 

Re  pnurront  appartenir  a  la  Cour  plus  de  deux  juges  qui  soient 
nationaux  'I'm)  mCme  Etat. 


—  65  — 


11.    Germany. 


12.    Austria. 


1.  19O7  draft  scheme. 

2.  Five      Central 

Powers. 

3.  Interparliamentary 

liiioii. 

4.  International   Law 

I  nion. 

5.  Denmark. 

6.  Norway. 


From  the  total  list  of  the  proposed  each  state  shall  nominate 
fifteen  persons.  The  fifteen  persons  who  receive  the  most 
votes  shall  be  elected  as  judges.  (art.  1) 

Those  will  be  considered  elected  who  obtain  the  largest  number 
of  votes.  (art.  16) 

X.    Nationality  of  Candidates. 


Not    more    than    one    third    of  the  candidates  nominated  may 
be  subjects  of  the  nominating  states.  (art.  6) 


Not  more  than  one  third  of  the  candidates  nominated  by 
Governments  may  belong  to  the  state  in  question,  (art.  3) 

Only  one  third  at  most  of  the  candidates  at  the  first  election 
may  be  subjects  of  the  country  by  which  they  are  nominated, 
not  more  than  three  at  succeeding  elections.  (art.  3) 


7.  Netherlands. 

8.  Sweden. 

9.  Switzerland. 

10.  Italy. 

11.  Germany. 

12.  Austria. 

1.  1907  draft  scheme. 

2.  Fire      Neutral 

Powers. 

3.  Interparliamentary 

I  nion. 

4.  International   Law 

Union. 


5.  Denmark. 

6.  Norway. 

7.  Netherlands. 

8  Sweden. 


One  at  least  of  the  candidates  proposed  must  not  be  a  national 
of  the  proposing  state.  (art.   13) 


Same  as  Switzerland. 


(art.   14) 


XI.   Nationality  of  Judges. 


Not  more  than  two  judges  of  the  same  nationality  may  belong 
to  the  Court.  (art.  4) 

There  shall  not  be  elected  among  the  titular  judges  and  deputy 
judges  more  than  two  candidates  of  the  same  nationality,  (art.  13) 

The  Court  shall  consist  of  eight  judges  and  three  deputy  judges 
belonging    to    European    states,    five  judges  and  two  deputy 
judges    belonging    to    American    states,    two  judges  and  o 
deputy  judge  belonging  to  Asiatic  states.  art.  2) 

No    state    may    have  more  than  one  judge  of  each  nationality 
either  among  the  judges  or  the  deputy  judges.  (art.  7) 

Not    more    than    two   judges    of  the  same  nationality  may  sit 
on  the  Court  at  the  same  time.  (art.   1). 

Same  as  Denmark.  (art.   1) 

The     Court     is     composed     of    seven    judges    of    different    na- 
tionalities, (art.  2) 

There  shall  not  be  more  than  two  judges  who  are  nationals  of 
any  one  state. 
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Dans   la  section  de  procedure ^sommaire  ne  pourront  singer  en 
mSrue  temps  deux  membres  appartenant  au  m§me  Etat. 

(arts.   1  et  12} 

9.  Snisae.  fc  /. 

10.  Italic.  

11.  Vllrllllltflic  ...... 

12.   Antriche.  Aucun  Etat  ue  peut  avoir  plus  d'un  membre.  (art.   13) 

XII.  Incompatibility  avec  d'autres  functions. 
J.    Projet   19O7.                    

2.  Cinq    Puissances        Les  fonctions  de  juge  sont  incompatibles  avec  toute  autre  fonc- 

nentres.  tion    publique    ainsi   qu'avec  toute'  fonction  priv^e  qui  com- 

porte  un  interet  personnel  ou  qui  poursuit  un  but  politique. 
En  cas  de  doute,  la  Cour  decide.  (art.   13) 

3.  Union     Interpar-          

lementaire. 

4.  Union   Juridiqne        Les   juges    ne    peuvent  exercer  d'autres  fonctions  d'ordre  poli- 

internationaie.  tique  ou  judiciaire.  (art    14) 

5.  I>anemark.  •  Aucun  membre  ne  peut  exercer  d'autres  fonctions  publiques. 

(art.  8) 

6.  Horve^e.  =  Danemark.  (art.  8} 

7.  Pays-Bas.  

8.  Snede.  =  Danemark  (art.    10) 

9.  Snlsse.  

10.  Italic.  

11.  Allemagne. 

12.  Antriche. 

XIII.  Immunite  diplomatique  pour  les  Juges. 

1     Projet  19O7.  Les    juges  jouissent  des  privileges  et  immunit6s  diplomatiques 

dans    1'exercice    de    leurs    fonctions    et    en    dehors   de   leurs 
pays.  Cart.  5) 

2.  Cinq  Puissance*         Les   juges   jouissent  des  privileges  et  immunite's  diplomatiques 

nentres.  dans  1'exercice  de  leurs  lonctions.  (art.  13) 

3.  Union    Jnterpar- 

lementaire. 

4.  Union    Jnridiqne 

Internationale. 

5  Danemark.  

6.  Korveje.  

7.  Payn-Hai*.  =    Projet    1907.  (avt-    V 

8.  Snede.  

9.  Snisse.  

10.  Italie. 
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It  shall  not  be  permissible  for  two  judges  who  are  nationals 
of  the  same  state  to  serve  in  the  division  for  summary 
procedure  at  one  and  the  same  time.  (arts.  1  and  12) 

9.  Switzerland.  

10.  Italy.  

11.  Germany.  

12.  Austria.  No  state  can  have  more  than  one  member.  (art.   13) 

XII.    Incompatibility  with  other  functions. 

1.  19O7  draft  scheme        

2.  Fire     \cutrai  The    performance  of  judicial  duties  shall  be  incompatible  with 

Powers.  any  other  public  duties  and  also  with  any  private  duties  of 

a    nature  entailing  personal  interest  or  a  political  object.  In 
doubtful  cases  the  Court  shall  decide.  (art.   13) 

3.  Interparliamentary 

I  aiou. 

4.  International  I,  aw       The  members  of  the  Court  may  not  perform  any  other  duties 

Union.  of  a  political  or  a  judiciary  order.  (art.  14) 

5.  Denmark.  No  member  can  exercise  other  public  duties.  (art.  8) 

6.  Norway.  Same  as  Denmark.  (art.  8) 

7.  Netherlands.  

8.  Sweden.  Same  as  Denmark.  (art.   10) 

9.  Switzerland.  • 

10.  Italy.  

11.  Germany.  

12.  Austria. 

• 

XIII.    Diplomatic  Immunity  of   Judges. 

1.  1907  draft  scheme.     The    judges  enjoy  diplomatic  privileges  and  immunities  in  the 

exercise  of  their  functions  outside  their  own  country,    (art.  5) 

2.  Five     Neutral  The  judges  shall  be  granted  diplomatic  privileges  and  immun- 

Powers.  ities  in  the  performance  of  their  duties.  (art.   13) 

3.  Interparliamentary      

Union. 

4.  International    Law         

Union. 

5.  Denmark.  

6.  Norway.  

7.  Netherlands.  Same  as  1907  draft.  (art.   7) 

8.  Sweden.  

9.  Switzerland.  

10.  Italy.  
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11.  Allemagne. 

12.  Autrirhe. 


1.    Projet   19O7. 


2.  Cinq    Puissances 

neatreii. 

3.  Union     Interpar- 

lententaire. 

4.  Union  Jnrldiqne 

Internationale. 

5.  Danemark. 


6.  Worvejre. 

7.  Pajs-Bas 

8.  Suede. 


9. 

10.  Italie. 

11.  Allemagne. 

12.  Autriche. 


XIV.  Remuneration  des  Juges. 

Une  indemnity  annuelle  de  6.000  florins  n6erlandais.  Pendant 
1'exercice  de  leurs  fonctions  une  somrae  de  cent  florins  par 
jour.  (art.  9) 

Une  indemnite  annuelle  fix6e  par  1'Assemblee  de  la  Societ6 
des  Nations.  (art.  13) 


Une  indemnit6  annuelle  de  25  000  florins. 


(art. 


Les    regies    seront    fixees    par    l'Assembl6e    de    la    Societe    des 
Nations.  (art.  8) 


=  Danemark. 


(art.  8) 


Une  indemnite  annuelle  et  pendant  1'exercice  de  leurs  fonctions 
une  certaine  somme  par  jour.  (art.   12) 

L'indemnit6    annuelle    est    fix6e    par    une  Convention  sp6ciale. 
Dans  certains  cas  une  pension  sera  accorded.  (art.  9) 


XV.    Election  du  President. 


1.  Projet   1907. 

2.  Cinq    Puissances 

neutres. 

3.  Union     Interpar- 

lementaire. 

4.  Union    Jnridlqne 

Internationale. 

5.  I>anemark. 
G.    Korvege. 

7.  Pays- Ban. 

8.  Suede. 

9.  SniRse. 

10.  Italie. 

11.  Allemagne. 

12.  Antriche. 


La  Cour  elit  son  President. 
=  Projet  1907. 

=  Projet  1907. 


La  Cour  elit  son  President. 
=  Danemark. 
=  Danemark. 
=  Danemark. 


La  Cour  elit  son  President  tous  les  deux  ans. 


(art.  8) 
(art.  15) 

(art.  8) 


(art.  13) 

(art.  13) 

(art.  11) 

(art.  14) 

(art.  19) 
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11.  Germany. 

12.  Austria. 


!     19O7   draft  scheme. 


2.  Five      Xoutral 

Powers. 

3.  Interparliamentary 

Union. 

4.  International    Law 

Union. 

5.  Denmark. 


6.  Norway. 

7.  Netherlands. 

8.  Sweden. 

9.  Switzerland. 

10.  Italy. 

11.  Germany. 

12.  Austria. 


XIV.  Salary  of  Judges. 

An  annual  salary  of  6,000  Netherlands  florins.  In  the  exercise 
of  their  duties  the  judges  receive  the  sum  of  100  florins  a 
day.  (art.  9j 

An  annual  salary  to  be  fixed  by  the  Assembly  of  the  League 
of  Nations.  (art.  13) 


An  annual  salary  of  25  000  florins. 


(art.  9) 


The    rules    to    be    fixed    by    the    Assembly    of    the  League  of 
Nations.  (art.  8) 


Same  as  Denmark. 


(art.  8) 


An  annual  salary  and  during  the  exercise  of  functions  a  certain 
sum  a  day.  (art.  12) 

The    amount    of   the    annual    salary   is   to  be  fixed  by  special 
convention.  In  certain  cases  a  pension  shall  be  paid.  (art.  9) 


XV.  Election  of  President. 


1.  19O7  draft  scheme,      The  Court  elects  its  President. 

2.  Five     Neutral  The  Court  shall  elect  its  own   President. 

Powers. 

3.  interparliamentary     The  Court  elects  its  President. 

Union. 


4.  International    Law 

Union. 

5.  Denmark. 

6.  Norway. 

7.  Netherlands. 

8.  Sweden. 

9.  Switzerland. 

10.  Italy. 

11.  Germany. 

12.  Austria. 


The  Court  elects  its  President. 
Same  as  Denmark. 
Same  as  Denmark. 
Same  as  Denmark. 


(art.  8) 
(art.  15) 

(art.  8) 


(art.  13) 

(art.  13) 

(art.  11) 

(art.  14) 


The  Court  shall  elect  its  President  every  two  years,     (art.  19) 
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XVI.    Limite  d'age  des  Juges. 

1.  Projet   1907.  

2.  Cinq    PniMaanceM        Les  juges  ayant  atteint  1'age  de  70  ans  preuneut  leur  retrnite. 

IK  ii n.-  (art.   11) 

3    Union     interpar-        La  limite  d'age  est  fixee  si  75  ans.  (art.  4) 

lementaire. 

4.    Union    Jnridiqne          

Internationale. 

f>.   Danemark.  Dispositions  a  fixer  par  1'Assemblee  de  la  Soci6t6  des  Nations. 

(art.   8) 

6.  Worvegje.  =  Danemark.  (art.  8) 

7.  Pays-Ban. •. 

8.  Suede.  Les  juges  ayant  atteint  Fage  de  70  ans  seront  tenus  de  prendre 

leur  retraite.  (art.  9) 

9.  Suisse.  

10.  Italic.  .    

11.  Allemaxne.  

12.  Antriche.  

XVII.  Composition  du  tribunal  charge  de  juger  le  litige. 
1.    Projet    1907.  .    .   r 


2.  Cinq    Puissances 

nentres. 

3.  Union      Interpar- 

lementaire. 


Le  tribunal  se  compose  de  7  juges. 


(art.  26) 


Le    reglement    d^terminera   le  nombre  de  chambres  qui  seront 
institu6es  au  sein  de  la  Cour.  (art.   14) 


4.  Union    Jnridiqne 

Internationale. 

5.  Danemark. 


6.    Morvege. 


7.  Pays-Has. 

8.  Suede. 


La  Cour  ne  juge  qu'avec  onze  membres. 


(art.  8) 


La  Cour  ne  peut  deliberer  valablement  que  si  15  membres  au 
moins  sont  presents;  toutefois  elle  pourra  se  prononcer, 
1 1  membres  au  moins  etant  presents,  si  des  empechements 
ont  eu  lieu  au  cours  de  I'affaire.  (art.  11) 

L'audience  d'une  affaire  est  ouverte  dans  la  presence  de  15  juges  ; 
toutefois  elle  peut  dSliberer  valablement  dans  la  presence  de 
11  juges  au  minimum,  en  cas  d'empgchement  au  cours  de 
1'audience.  (art  11) 

La  Cour  n'exerce  ses  fonctions  qu'en  pleno,  (7  juges).    (art.  8) 

Le  tribunal  se  compose  de  7  juges  au  moins  et  de  15  juges 
au  maximum.  (arts.  11  et  18) 


9.    Snisae. 
10.    Italie. 


Le  tribunal  se  compose  de  5  juges. 
Le  tribunal  se  compose  de  7  juges. 


(art.   15) 
(art.  21) 
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XVI.    Age  limit  for  Judges. 

1.  19O7  draft  scheme 

2.  Five     \«-iitrui  The  judges  shall  retire  upon  reaching  the  age  of  70.    (art.   11) 

Powers. 

3.  interparliamentary     The  age  limit  is  fixed  at  75  years.  (art.  4) 

Union. 

4.  International   Law       

I'nion. 

5.  Denmark.  Rules  to  be  fixed  by  the  Assembly  of  the  League    of  Nations. 

(art.  8) 

6.  Norway.  Same  as  Denmark.  (art.  8) 

7.  Netherlands.  

8.  Sweden.  It  shall  be  obligatory  on  a  judge  to  retire  at  the  age  of  70.  (art.  9) 

9.  Switzerland.  

10.  Italy.  

11.  Germany.  

12.  Austria.  

XVII.    Composition  of  the  Tribunal  for  deciding  the  Case. 
1.    I!) 07  draft  scheme. 


2.    Five       •Wutral 
Powers. 


The  Court  is  composed  of  seven  judges. 


(art.  26) 


3.    interparliamentary     The    standing    orders    will    fix  the  number  of  chambers  which 
a  nioii.  will    be  constituted  within  the  Court,  which  is  composed  of 

15  judges.  (art.   14) 


4.  International   Law 

I'nion. 

5.  Denmark. 


6.  Xorway. 

7.  Netherlands. 

8.  Sweden. 

9.  Switzerland. 
10.  Italy. 


The  quorum  of  the  Court  is  eleven  members. 


(art.  8) 


The  quorum  of  the  Court  is  fifteen  members  The  Court  can, 
however,  decide  if  not  less  than  eleven  members  are  present 
if  some  members  have  been  prevented  during  the  proceedings 
from  taking  part  in  the  examination  of  the  case.  (art.  11) 

The  Court  is  set  with  fifteen  members.  Eleven  members,  how- 
ever, form  a  quorum  in  case  of  unavoidable  absence  during 
the  trial  of  the  case.  (art.  11) 

A  full  session  of  the  Court  is  required  —  seven  judges,  (art.  8) 

A  minimum  of  seven  judges  of  the  Court  shall  constitute  a 
quorum.  The  Court  cannot  sit  with  more  than  fifteen  judges. 

(arts    11  and  18) 

The  Court  consists  of  five  judges  when  exercising  its  ordinary 
jurisdiction.  (art.  15) 


11.    Allemagne 


12.    Antrlche. 
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Le  tribunal  se  compose  de  3  juges. 

Le  tribunal  se  compose  de  9  juges. 


(art.  15) 
(art.  13) 


XVIII.    Droit  de  Recusation. 


1.  Projet  1007. 

2.  Cinq  Puissances 

nentrea. 

3.  Union     Interpar- 

lementaire. 

4.  Union    Jurtdiqne 

Internationale. 


Ne  sont  r6cus£s  des  juges  que  pour  des  motifs  bien  determines 
(inte're't  personnel,  etc.)  (art.  28) 


Chaque  partie  indique  2  juges  qui  s'abstiendront  de  sieger. 
(art.  8)  Quand  un  juge  a  la  nationality  de  1'un  des  Etats, 
parties  au  litige,  sans  qu'aucun  autre  ait  celle  de  1'adversaire, 
il  cMe  son  sidge  au  premier  suppliant  qui  n'a  la  nationality 
d'aucun  des  Etats  en  cause.  (art.  10) 


5.  O:i  11  rni>trU 

6.  Noryege. 

7.  Pays-Bas. 


Chacune    des    parties    a    le   droit  d'exclure  jusqu'a  trois  juges. 

(art.   10) 

Chacune  des  parties  doit  r6cuser  3  juges.  (art.  10) 

Aucune  influence  des  parties  sur  la  composition  du  tribunal. 


8.    Suede. 


Ne  sont  r6cuses  des  juges  que  pour  des  motifs  bien  d6termin6s 
(intere't  personnel  etc.)  Lorsqu'un  membre  de  la  Cour  appar- 
tient  a  1'une  des  Parties  en  litige  tandis  qu'aucun  membre 
n'appartient  a  la  Partie  adverse,  il  abandonnera  pendant  la 
duree  de  1'instance  son  sie"ge  de  juge  &  la  Cour.  (art.  18) 


9. 

10.  Italic 

11.  Allemagne. 

12.  Antriehe. 


Chacune  des  parties  doit  recuser  5  juges. 


(art.  15) 


Chacune    des    parties    choisit    un   juge  parmi  les  7  juges  com- 
posant  le  tribunal.  (art.   '21) 

Parmi  les  3  juges  sont  2  juges  choisis  par  chacune  des  parties. 

(art.   15) 

Chacune  des  parties  doit  recuser  3  juges.  (art.    13) 


XIX.  Le  mode  de  combler  les  vacances. 


1.    Projet    1007. 


2.    Cinq    I'uis«anec« 
nentres. 


En  cas  de  deces  ou  de  d6mission  d'un  juge  ou  d'un  j 
suppliant,  il  est  pourvu  &  son  remplacement  selon  le  mode 
fix6  pour  sa  nomination  Dans  ce  cas,  la  nomination  est  faite 
pour  une  nouvelle  periode  de  1 2  ans.  (art  3) 

Les  juges  suppliants  entrent  en  fonctions  comme  juges  d'apres 
le  nombre  des  voix  obtenues  lors  de  leur  election  En  cas 
d'egalit6  de  voix,  c'est  le  plus  ag6  qui  entre  en  fonctions.  (art.  1 2) 
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11.  Germany. 

12.  Austria. 


The  tribunal  shall  give  its  decisions  through  the  representation 
of  three  members.  (art    \§\ 

The  tribunal  shall  pronounce  its  decisions  by  a  commission  of 
nine  members.  (art     13^ 


XVIII.    Right   to  challenge. 


1.  19O7  draft  scheme. 

2.  Five      Neutral 

Powers. 

3.  Interparliamentary 

Union. 

4.  International   Law 

Union. 


5.  Denmark. 

6.  Norway. 

7.  Netherlands. 

8.  Sweden. 


9.  Switzerland. 

10.  Italy. 

11.  Germany. 

12.  Austria. 


Judges    may    be  excused  by  the  Court  for  certain  well-defined 
reasons  (personal  interest  in  the  subject  matter,  etc.)     (art.  28) 


Each  party  designates  two  judges,  who  will  abstain  from 
sitting.  .  (art.  8) 

When  a  judge  is  of  the  nationality  of  one  of  the  states  parties 
to  the  dispute,  without  any  of  the  other  judges  being  of 
the  nationality  of  the  adverse  party  he  shall  give  up  his 
seat  to  the  first  deputy -judge  who  is  not  of  the  nationality 
of  any  state  party  to  the  case.  (art.  10) 

Each  party  has  the  right  to  challenge  not  more  than  three 
judges.  (art.  10) 


Each  party  shall  challenge  three  judges. 


(art.   10) 


The  parties  may  have  no  influence  on  the  composition  of  the 
tribunal. 

A  challenge  cannot  be  lodged  'against  a  judge  of  the  Court 
save  for  certain  well-defined  reasons  (personal  interest  in  the 
subject  matter,  etc.).  In  the  event  of  a  judge  of  the  Court 
being  a  national  of  one  of  the  states  at  variance  with  each 
other  and  there  being  no  national  of  the  other  state  on  the 
bench,  the  said  judge  shall  withdraw  from  the  Court  while 
the  dispute  is  being  dealt  with.  (art.  18). 


Each  party  must  challenge  five  judges. 


(art.   15) 


Each  party  chooses  one  judge  among  the  seven  judges  on  the 
tribunal.  (art.  21) 

Each  party  shall  choose  one  of  the  three  members  sitting,     (art.  15) 

Each    of  the   parties  shall  eliminate  three  of  the  fifteen  mem- 
bers of  the  Court.  (art.   13) 


XIX.    Mode  of  filling  vacancies. 


1.    19O7  draft  scheme. 


2.    Five      Neutral 
1'oners. 


Should  a  judge^or  deputy-judge  die  or  retire,  the  vacancy  is 
filled  in  the  manner  in  which  the  appointment  was  made. 
In  this  case  the  appointment  is  made  for  a  fresh  period  of 
twelve  years.  (Jii't  3) 

Deputy-judges  shall  take  precedence  for  duty  as  judges  accor- 
ding to  the  number  of  votes  received  before  election.  In 
cases  of  equality,  the  eldest  shall  take  precedence,  (art.  12) 
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3.    Union      Interpar- 


4.    Union    Jnrldlqnc 
Internationale. 


5.  Danemark. 

7.  Pays-Has. 

8.  Suede. 

9.  S, ,•»,.. 

10.  Italie. 

11.  All  em  ague 


En  cas  de  deces  ou  de  demission  d'un  juge,  il  est  rein  plan' 
par  cooptation,  ;\  la  majority  des  juges  titulaires  en  fonctions, 
parrui  les  juges  suppleants.  Le  nombre  de  ces  derniers  est 
complet6  lors  de  la  plus  prochaine  Conference  de  la  Paix.  (art.  4) 

En  cas  d'empgchement  les  juges  suppleants  remplacent  de  plein 
droit  les  titulaires.  Le  remplacement  se  fait  dans  chacune  des 
categories  geographiques.  La  primaute  se  determine  par  le 
nombre  de  voix  obtenu  ou  a  egalit6  de  voix  par  1'anciennete 
d'age.  (art.  (J) 

Lorsqu'un  juge  est  deced6  ou  autrement  a  cess6  d'etre  membre 
de  la  Cour,  il  est  remplace  par  le  suppleant  qui  prend  sa  plate 
pour  le  restant  de  la  duree  du  mandat  du  membre  sortant.  (art.  7) 


Danemark. 
Projet   1907. 


(art.   7) 
(art.  5) 


Lorsqu'un  juge  cesse  d'appartenir  a  la  Cour,  le  premier  dans 
1'ordre  numerique  des  juges  suppleants  le  remplace  Ji  vie 
dans  ses  fonctions.  (art.  7) 

En  cas  de  retraite  ou  de  deeds  des  elus  les  juges  suppleants 
entrent  en  fonctions  en  suivant  1'ordre  des  voix  qu'ils  ont 
recueillies  (art  13) 


Les  juges  en  cas  de  vacance  sont  remplaces  par  les  personnes 
dont  les  noms,  apres  ceux  des  15  elus,  ont  reuni  le  plus  grand 
nombre  de  suffrages  et  dans  1'ordre  du  nombre  des  voix 
obtenues.  (art.  14s! 


12.    Autriche 


1.  Projet    1907. 

2.  Cinq    Puissances 

iieutreg. 

3.  Union  Interpar- 

lementaire.. 

•1.    Union    Juridique 
Internationale. 

5.  l>anemark. 

6.  Worvfege. 

7.  Pays-Has. 

8.  Suede. 

10.  Italic 

11.  Allfinaicne. 

12.  Autriche. 


XX.    Reglement  d'organisation. 

La  Cour  fait  elle-meme  son  reglement  d'ordre  interieur.     (art.  32) 
=  Projet   1907.  (art.    17) 


=   Projet   1907. 


=  Projet  1907. 

=  Projet  1907. 

=  Projet  1907. 

=  Projet  1907. 


(art.   14) 


(art.  14). 
(art.  14) 
(art.  24) 

(art.   16) 
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4.    International    Law 
Union. 


3.    interparliamentary     In    case    of  the  death  or  retirement  of  a  judge,  he  is  replaced 
Union,  by  co-optation  by  the  majority  of  the  titular  judges  in  office 

from  among  the  deputy-judges.  The  number  of  the  latter  is 
completed  at  the  next  following  Peace  Conference.      (art.  4) 

In  case  a  judge  is  absent  his  place  shall  be  automatically  filled 
by  a  deputy -judge  This  co-optation  shall  be  carried  out  in 
each  of  the  geographical  categories.  Priority  shall  be  deter- 
mined "by  the  number  of  votes  obtained,  or  in  the  case  of 
equality  of  votes,  by  age.  (art  9) 

The  place  of  a  judge  who  has  died  or  otherwise  ceased  to  be 
a  member  of  the  Court  is  taken  by  the  deputy-judge  for 
the  remainder  of  the  term  of  office.  (art.  7) 


5.    Denmark. 


6.  Norway. 

7.  Netherlands. 

8.  Sweden. 


9.  Switzerland. 

10.  Italy. 

11.  Germany. 

12.  Austria. 


Same  as   Denmark. 
Same  as   1907  draft. 


(art.  7) 
(art.  5) 


On  the  retirement  of  any  ordinary  judge,  the  supplementary 
judge  who  stands  first  in  order  of  succession  shall  take  his 
place  as  ordinary  judge  for  life.  (art.  7) 

In  case  of  resignation  or  death  of  a  selected  candidate  the 
other  candidates  fill  the  vacancy  in  the  order  of  the  number 
of  votes  received  by  them.  (art.  13) 


Upon  the  retirement  of  judges  their  places  shall  be  taken  by 
those  persons  who  have  received  the  most  votes  after  the 
fifteen  who  had  been  elected  and  this  in  the  order  of  the 
number  of  votes  obtained.  (art.  14) 


XX.    Rules    of  Court. 

1.  1907  draft  scheme.     The  Court  itself  draws  up  its  own  rules  of  procedure,  (art.  32) 

Same  as   1907  draft. 


2.  Five      Neutral 

Powers. 

3.  Interparliamentary      Same   as    1907    draft.. 

Union. 


4.  International   Law 

Union. 

5.  Denmark. 

6.  Norway. 

7.  Netherlands. 

8.  Sweden. 

9.  Switzerland. 

10.  Italy. 

11.  Germany. 

12.  Austria. 


Same  as  1907  draft. 
Same  as  1907  draft. 
Same  as  1907  draft. 


Same  as  1907  draft. 


(art,   17) 
(art.   14) 


(art.  14) 
(art.  14) 
(art.  24) 

(art.   16) 


—  76  — 


1.    Projet    1907. 


2.    Cinq    Puissances 


XXI.    Siege  de  la  Cour. 

La    Cour    a    son    siSge    a  La  Haye  et  ne  peut,  sauf  le  cas  de 
force  majeure,  le  transporter  ailleurs.  (art    11) 

La  Cour  a  son  su-gc  a et  ne  peut,  sauf  le  cas  de  force 

mujeuiv,   K-  transporter  aillturs.  (art.    18) 

3.  I  ii ion     Interpar-  

lementaire. 

4.  Union    Juridiqne 

Internationale. 

"•      Daneniark.  

6.  Norvege.  

7.  Pays-Bas.  Cinq  Puissances  neutres.  (art.   14) 

8.  Suede.  

9.  Snixse.  

10.  Italie.  La  Have  (art    18) 

11.  Allemagne.  

12.  Autriche.  

XXII.    Grefte  de  la  Cour. 

1.  Projet   19O7.  Le    Bureau    International    de    la    C.  P.  A     sert  de  greffe  a  la 

Cour  (art    1 3) 

2.  Cinq   Puissances          La    Cour    nomme    son    grffier    et   les   autres  fonctionnaires  du 

iientres.  greffe.  (art.   15) 

3.  Tnion  Interpar-  _    Projet    1907.  (art.    16) 

lementaire. 

4.  Union   Juridique  

Internationale 

5.  Daneniark.  La  Cour  nomme  son  Secretaire  et  son  Bureau.  (art.   13) 

6.  Norvege.  =  Dane  mark.  (art.    13) 

7.  Pays-Bas.  Un  bureau  international  sert  de  greflfe  a  la  Cour;  le  Secretaire 

General    du    bureau    remplit    les    fonctions    du    greffier.  Les 
secretaires  adjoints  au  greffier  sont  designed  par  la  Cour.  (art.   1  5) 

8.  Suede.  La    Cour    nomme    le    Secretaire    G6n6ral    et    le    personnel    du 

Secretariat.  (art.   14) 

10.  Italie.  =  Projet   1907.  (art    20) 

11.  AllemaKne. 

12.  Autriche. 
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1.  19O7  draft  scheme 


2.  Five      Neutral 

Powers. 

3.  Interparliamentary 

Union. 

4.  International    Law 

Union. 

5.  Denmark^ 

6.  Norway. 

7.  -Netherlands. 

8.  Sweden. 

9.  Switzerland. 

10.  Italy. 

11.  Germany. 

12.  Austria. 


XXI.    Seat  of  the  Court. 

The    seat    of   the  Court  is  at  the  Hague  and  cannot  be  trans- 
ferred, unless  absolutely  obliged  by  circumstances,  elsewhere. 

(art.  11) 

The  Court  shall  sit  at and  may  not  remove  elsewhere 

unless  caused  by  circumstances  to  do  so.  (art.  18) 


Same  as  Five  Power  plan. 


The  Hague. 


(art.  14) 


(art.   18) 


1.  1907  draft  scheme. 

2.  Fire      Neutral 

Powers. 

3.  Interparliamentary 

Union. 

4.  International    Law 

Union. 

5.  Denmark. 

6.  Norway. 

7.  Netherlands. 


8.  Sweden. 

9.  Switzerland. 

10.  Italy. 

11.  Germany. 

12.  Austria. 


XXII.  Registry  of  the  Court. 

The    International    Bureau   of  the  P.  C.  A.  acts  as  Registry  to 
the  Court  of  Arbitral  Justice.  (art.   13) 

The    Court    shall    appoint   its    Registrar  and  the  other  officials 
of  the  Registry.  (art.   15) 

Same  as  1907  draft.  (art.  16) 


The  Court  shall  appoint  its  Secretary  and  other  officials,  (art.  13) 
Same  as  Denmark.  (art.  13) 

An  International  Bureau  acts  as  Registry  to  the  Court.  The 
Secretary-General  of  the  Bureau  acts  as  Registrar. 

The  staff  at  the  disposal  of  the  Registrar  is  appointed  by  the 
Court.  (art.  15) 

The  Court  shall  appoint  the  Secretary-General  of  the  Court 
and  shall  organise  a  clerical  staff.  (art.  14) 


Same  as  1907  draft. 


(art.   20) 
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B.  COMPETENCE. 


I.  Accessibilite  de  la  Cour. 


1.  Projet    1907. 

2.  Cinq    Puissance* 

neatreg. 

3.  Union     Interpar- 

lementaire. 

4.  Union   Jnridiqne 

Internationale. 

5.  Danemark. 

6.  BTorvege. 

7.  Pays-Has. 

8.  Suede. 


9.    SniHge. 

10.  Italic. 

11.  Allemagne. 

12.  Antriche. 


L'acces     de     la     Cour     n'est     ouvert    qu'aux    Puissances    con- 
tractantes.  (art.  21) 

L'accSs  de  la  Cour  est  ouvert  taut  aux  Membres  de  la  Soci6t6 
qu'aux  autres  Etats.  (art.  20) 


L'accSs  n'est  ouvert  qu'aux  Membres  de  la  Soci6t6  des  Nations 
et  a  leurs  ressortissants.  (arts.  20  et  21) 

La  Cour  ne  conuait  que  des  conflits  entre  les  Etats.  Un  Etat 
pourra  saisir  la  Cour  des  demandes  fondles  sur  les  droits 
qu'il  fait  valoir  au  nom  d'un  de  ses  ressortissants  centre  un 
autre  Etat.  (art.  20) 


Accessible  aux  Parties  Contractantes. 


(art.   12) 


Peut-e"tre   art.  30  implique  que  l'acc£s  est  limit£ 

aux  Membres  de  la  Societ6  des  Nations. 


1.  Projet  1907. 

2.  Cinq    Puigganceg 

neutreo. 


3.    Union     Interpar- 
lementaire. 


4.    Union  Jiiridiqne 
Internationale. 


II.    La    Cour    peut-elle    connaitre    de    conflits    dans    lesquels    une 
ou    deux  des  parties  sont  des  pers6nnes  privees. 


La  Cour  ne  connait  que  de  conflits  entre  Etats.  Cependant  un 
Etat  peut  saisir  la  Cour  de  demandes  fondles  sur  des  droits 
qu'il  fait  valoir  en  faveur  de  ses  ressortissants  centre  un 
autre  Etat.  (art.  20) 

La  Cour  est  comp6tente  de  connaitre  de  conflits  entre  Etats, 
entre  personnes  privees  et  Etats  etrangers,  et  entre  personnes 
privies.  (art.  2) 

Art.  1  implique  que  la  Cour  ne  connait  que  de  differends 
entre  Etats. 
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a.  COMPETENCE. 


I.    Access  to  the  Court. 

1.  1907  draft  scheme      The  contracting  powers  only  may  have  access  to  the  Court,  (art.  21) 

2.  Five     Ventral  The    Court    is    open    both    to    members   of  the  League  and  to 


Vc-utral 
Powers. 


other  states. 


(art.  20) 


3.  Interparliamentary      

Union. 

4.  International    Law 

Union. 

5.  Denmark.  

6.  Norway.  

7.  Netherlands.  The    Court    is   open  only   to  states  Members  of  the  League  of 

Nations,  and  to  nationals  of  such  states.       (arts.  20  and  21) 

8.  Sweden.  The  Court  is  only  to  deal  with  disputes  between  states.  A  state 

can  institute  proceedings  before  the  Court  to  establish  a  claim 
on  behalf  of  one  of  its  nationals  against  another.       (art.  20) 

9.  Switzerland.  Accessible  to  the  contracting  parties.  (art.  20) 

10.  Italy:  

11.  Germany.  

It   is  possible  that  Art.  30  should  be  read  so  as  to  mean  that 
the   access   is  limited  to  Members  of  the  League  of  Nations. 

12.  Austria.  

II.    Can    the    Court  take  cognisance  of  conflicts  in  which  one  or 
two  of  the  parties  are  private  persons. 

1.  19O7  draft  scheme.      

2  Five     Neutral  The  Court  shall  take  cognisance  only  of  inter-state  litigation  ; 

Powers.  nevertheless,    a    state    may    lay    before    the  Court  a  suit  based 

upon    rights    which    it  claims  to  put  forward  on  behalf  of  one 
of  its  citizens  against  another  state.  (art.  20). 

3  interparliamentary         The    Court    is    open    to   deal    with  conflicts  between  private 

Union,  persons  and  foreign  states  and  between  private  persons,     (art.  2). 

4.   international  Law  It    follows   from    art.   1  that  the  Court  has  jurisdiction  only 

over  conflicts  between  states. 
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5.    Danemark. 


7.    Pays-Ba*. 


S.    Suede. 


9.    Snisse. 

10.  Italie. 

11.  Allemagne. 


12.    Antriche. 


Arts.  9  et  15  semblent  impliquer  que  la  Cour  ne  connait  que 
de  differends  entre  Etats. 

=  Danemark. 

La  Cour  est  comp6tente  pour  des  conflits  soit  entre  Etats,  soit 
entre  un  Etat  et  lo  ressortissant  d'un  autre  Etat,  soit  entre 
des  ressorlissants  d 'Etats  diffe'rents  qui  sont  port6s  devant 
elle  en  vertu  d'un  trait6  ou  d'un  accord  special,  soit  entre 
Etats,  soit  entre  un  Etat  et  le  ressortissant  d'un  juitre  Ktat. 

(art.  21) 

La  Cour  ne  connait  que  des  conflits  entre  les  Etats.  Nonobstant 
cette  disposition,  un  Etat  pourra  saisir  la  Cour  des 'demandes 
fonde'es  sur  ies  droits  qu'il  fait  valoir  au  noin  d'un  de  ses 
ressortissants  contre  un  autre  Etat.  (art.  20) 

Les  arts.  12  et  15  impliquent  peut-etre  que  la  Cour  ne  connait 
que  de  diffe>ends  entre  Etats. 


La  Cour,  en  dehors  des  differends  entre  les  Etats,  connait:  a) 
des  plaintes  adress6es  par  des  particuliers  contre  les  Etats  et 
les  gouvernants  de  ces  Etats  lorsque  les  Tribunaux  de  ces 
Etats  se  sont  declares  incompetents  ;  b)  des  diffe'rends  entre  les 
ressortissanls  des  divers  Etats,  dans  la  mesure  ou  1  'application 
de  traite"s  constitue  1'objet  de  ces  differends.  (art.  31) 

L'expos6  des  motifs  de  M.  LAMMASCH  semble  indiquer  que  la 
Cour  ne  connait  que  de  differends  entre  Etats. 


1.    Projet    1907. 


2.  Cinq    Puissances 

nentres. 

3.  Union    Interpar- 

lementaire. 

4     Union  Jnridique 
Internationale. 

5.  Danemark, 

6.  Xorvege. 

7.  Pays-Has. 


8.    sin-, i,  . 


III.  La  Cour  est-elle  competente  quand  une  seule  des  Parties 

a  recours    a  elle  ? 

La  Cour  connait  de  tous  les  diffe'rends  qui  sont  portes  devant 
elle,  en  vertu  d'une  stipulation  ge'ne'rale  d'arbitrage  ou  d'un 
accord  special,  (art.  17.  Voir  aussi  art.  19) 

La  Cour  connait,  sans  1'assentiment  prealable  des  parties,  de 
differends  relatifs  a  1'interpretation  d'un  trait<§  ou  relatifs  a 
certains  autres  points.  (art.  21) 

Art.  2  semble  impliquer  que  la  Cour  est  competente  quand 
une  des  parties  a  recours  a  elle.  (Voir  aussi  art.  19) 


La  Cour  connait  des  conflits  qui  sont  portes  devant  elle  en 
vertu  d'un  trait6  ou  d'un  accord  special,  soit  entre  Etats, 
soit  entre  un  Etat  et  le  ressortissant  d'un  autre  Etat.  (art.  21) 

La  Cour  connait  de  tous  les  litiges  pour  lesquels  les  Parties 
s'accordent  a  reconnaitre  sa  competence,  tel  accord  pouvant 
etre  etabli  par  convention  g6n6rale  (dans  ce  cas  seulement  si 
aucune  des  Parties  ne  proteste  devant  la  Cour  contre  1'appli- 
cabilit6  de  la  Convention)  ou  bien  par  accord  special.  (art.  15) 
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5.  Denmark. 

6.  Norway. 

7.  Netherlands. 


8.    Sweden. 


9.    Switzerland. 

10.  Italy. 

11.  Germany. 


12.    Austria. 


It  seems  to  follow  from  arts.  9  and  15  that  the  Court  has 
jurisdiction  only  over  conflicts  between  states. 

Same  as  Denmark. 

The  Court  has  jurisdiction  over  conflicts  between  states, 
between  one  state  and  a  national  of  another  state  and  over 
conflicts  between  nationals  of  different  states,  provided  the 
conflict  is  brought  before  the  Court  by  virtue  of  a  Treaty  or 
a  special  agreement  concluded  either  between  states  or  between 
one  state  and  the  national  of  another  state.  (art.  21) 

The  Court  has  only  to  deal  with  disputes  between  states. 
This  stipulation  cannot,  however,  constitute  an  obstacle  to  a 
state  instituting  proceedings  before  the  Court,  to  establish  a 
claim  on  behalf  of  its  nationals  against  another  state,  (art.  20) 

Arts.  12  and  15  may  be  so  construed  as  to  mean  that  the 
Court  has  jurisdiction  only  over  conflicts  between  states. 


Besides  jurisdiction  over  disputes  between  states,  the  Court 
shall  be  entitled  to  decide  on ;  (a)  complaints  of  private  persons 
against  foreign  states  and  heads  of  states  when  the  state 
tribunals  have  declared  their  incompetence ;  (6)  disputes  between 
subjects  of  different  states  which  are  Members  of  the  League 
of  Nations  so  far  as  the  interpretation  of  state  treaties  form 
the  object  of  the  dispute.  (art.  31) 

The  explanatory  remarks  of  Mr.  LAMMASCH  seem  to  show 
that  the  Court  has  jurisdiction  only  over  conflicts  between  states. 


1.   1907  draft  scheme. 


III.    Has    the    Court    jurisdiction    when    only    one    of    the    parties 

appeals    to    it  P 

The  Court  is  competent  to  deal  with  all  cases  submitted  to 
it  in  virtue  either  of  a  general  undertaking  to  have  recourse 
to  arbitration  or  of  a  special  agreement. 

(art.  17,,  See  also  art.  19) 

The  Court  shall  have  the  power  to  try  Memberf  of  the  League 
of  Nations  without  their  previous  consent  on  all  matters 
relating  to  the  interpretation  of  a  Treaty  or  to  certain  other 
points.  (art.  21^ 

3.    interparliamentary     It  seems  to  follow  from  art.  2.  that  the  Court  has  jurisdiction 
Union.  when  one  of  the  parties  brings  a  suit  before  it.      (See  also  art.  19) 


2.    Five      Neutral 
Powers. 


4.  International    Law 

I'nioii. 

5.  Denmark. 

6.  Norway. 

7.  Netherlands. 


The  Court  is  competent  to  deal  with  conflicts  which  are  sub- 
mitted to  it  in  virtue  either  of  a  Treaty  or  of  a  special 
agreement  concluded  either  between  states  or  between  one 
state  and  a  national  of  another  state.  (art.  21) 
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9.    Sniase. 


10.    Italle. 


11.    Alternator. 


12.    Antriche. 


I.. -i  four  connait  de  tons  les  litiges  pour  lesquels  les  Parties 
designent  la  Cour  comme  juge  En  outre,  si  dans  le  delai 
de  deux  mois  apres  l'6chec  de  la  tentative  de  conciliation, 
les  Parties  n'ont  pu  se  mettre  d'accord  sur  le  compromis 
pr6vu  &  1'art.  52  de  la  l&re  Convention  de  la  Have  du  18 
octobre  1907,  la  Partie  demanderesse  peut  reclamer  le  jugement 
de  la  Cour.  (art.  37) 

La  Cour  connait  de  diflerends  qui  lui  sont  soumis  a  la  deinande 
d'une  seule  des  parties,  en  cas  de  renvoi  par  le  Conseil  de 
la  Soci6te  des  Nations.  (art.  22} 

Chaque  Menibre  de  la  Societ6  des  Nations  a  le  droit  d'intro- 
duire  une  action  a  laquelle  1'adversaire  ne  pourra  se  sous- 
traire.  (art.  30) 

La  Cour  connait  de  diflerends  qui  lui  ont  ete  sourais,  a  moins 
que  la  partie  adversaire  n'objecte,  pendant  les  deux  semaines 
apres  que  le  tribunal  en  a  6t6  saisi,  que  1'aflfaire  touche  a 
ses  inte>ets  vitaux.  (art.  12) 


1.  Projet  1907. 

2.  Cinq    Pnissancfs 

neutres. 


3.  I'nion     Interpar- 

lementaire. 

4.  I  nion  Jnridiqne 

Intel  nationale. 

5.  Danemark. 

6.  Horvege. 
1.    PayR-Bag. 

S.     Su.'-.N-. 


IV.    Caractere  des  Confiits. 

Art.  17  implique  que  la- Cour  connait  de  differends  dc  toute 
nature. 

Les  differends  relatifs  a  certains  points  enume>6s  dans  Part.  21 
et  en  outre  les  differends  d'un  caractere  international  pour 
lesquels  les  parties  s'accordent  a  reconnaitre  sa  competence. 

(art.   22) 

Les  conflits  relatifs  a  1'interpretation  et  a  1'application  des 
stipulations  conventionnelles  6numeres  dans  1'art.  2. 

Tous  les  differends  d'un  caractere  international  que  les  Etats 
soumettent  &  la  Cour  conform6ment  a  1'art  XIV  du  Pacte. 

(art.   1) 


Conflits    juridiques   et   d'autres  conflits  que  les  parties  soumet- 
tront  a  la  Cour  conformement  a  1'art  XIV  du  Pacte.     (art.  21) 


10.    Italle. 


La  Cour  se  declare  non-competente : 

1)  si  la  demande  formulae  n'est  bas6e  ni  sur  une  disposition 
contractuelle    ni    sur  une  norme  quelconque  tiree  du  droit  des 
gens    et    n'est    pas    de    nature    a    faire    1'objet   d'une    sentence 
s'inspirant  de  considerations  juridiques ; 

2)  .si    la    demande    formulee    touche  i\  rindependaiice  et  aux 
intere-ts     vitaux     de    Fautre    partie    et    si    celle-ci    reclame,    en 
consequence    que    Faffaire    soit    liquidee    par    la    procedure    de 
mediation.  (art  39) 

Diflerends  de  toute  nature.  (,art.  22) 


8.    Sweden. 


9.    Switzerland. 


10.  Italy. 

11.  Germany. 

12.  AD  stria. 
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The  Court  shall  exercise  jurisdiction  in  all  cases  where  the 
parties  are  agreed  respecting  the  competence  of  the  Court. 
Such  agreement  shall  be  held  to  exist  if  there  is  a  general 
agreement  between  the  parties,  if  neither  party  raises  any 
objection  to  the  agreement  being  regarded  as  applicable,  or 
when  there  is  a  special  agreement.  (art.  15) 

Disputes  referred  to  judicial  settlement  are  decided  by  the 
judge  whom  the  parties  indicate  If  within  eight  weeks  after 
the  failure  of  the  attempted  conciliation  the  parties  are 
unable  to  agree  on  the  co/npromi*  mentioned  in  art.  52  of 
Convention  I  of  the  Hague  of  October  18th,  1907,  the 
plaintiff  party  may  apply  for  a  decision  of  the  International 
Court  of  Justice.  (art.  37). 

Cases  referred  to  the  Court  by  the  Council  and  brought  forward 
by  one  of  the  parties  only. 

Every  Member  .of  the  League  of  Nations  shall  have  the  right 
to  bring  a  complaint,  which  must  be  answered  by  the 
opposite  party.  (art.  30) 

Disputes  of  a  legal  character  shall  be  heard  and  determined 
by  the  Court  unless  one  of  the  parties  to  the  dispute,  within 
two  weeks  after  the  Court  has  been  apprised  of  the  matter, 
raises  objections  on  the  ground  that  its  vital  interests  are 
involved.  (art.  12) 

IV.   Nature   of  the  Conflicts. 


1.  19O7  draft  scheme. 

2.  Five      Neutral 

Powers. 

3.  Interparliamentary 

Union. 

• 

4.  International   Law 

Union. 

5.  Denmark. 

6.  Norway. 

7.  Netherlands. 


8.  Sweden. 

9.  Switzerland. 


It  follows  from  art.  17  that  the  Court  has  jurisdiction  overall 
kinds  of  disputes. 

All  matters  relating  to  the  points  in  art.  21,  and,  moreover, 
any  dispute  of  an  international  nature,  which  the  parties 
thereto  shall  agree  to  submit  to  the  Court.  (art.  22) 

Conflicts  with  regard  to  the  interpretation  and  application  of 
conventional  stipulations  enumerated  in  art.  2. 

All  conflicts  of  an  international  character  which  the  states  shall 
submit  to  the  Court  according  to  art.  14  of  the  Covenant,  (art.  1) 


Conflicts    of  a   juridical    nature    and  o.ther  conflicts  which  th 
parties  submit  to  the  Court  in  conformity  with  art.  14  of  the 
Covenant  (art.  21) 


10.    Italy. 


The  Court  has  no  jurisdiction:  (I)  if  the  claim  made  is  based 
neither  on  a  provision  of  a  contract  nor  on  a  rule  of  inter- 
national law  and  the  claim  is  not  susceptible  of  decision  on 
juridical  principles;  (2)  if  the  claim  made  touches  the  honour 
and  vital  interests  of  the  defendant  party,  and  if  this  party 
demands  in  consequence  that  the  matter  be  settled  by  process 
of  mediation.  (art.  39) 

All  cases.  (art.  22) 
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11.    Allemajcne. 


12.    Autriche. 


L'organe  r6gulier  pour  la  d6cision  de  differends  d'ordre  juridique 
entre  Etats  est  la  Cour.  (art.  30). 

Si  le  d6feudeur  objecte  que  le  diff6rend  est  un  simple  conflit 
d'intSrfits  ou  constitue  un  point  de  droit  ou  la  question 
politique  domine,  la  Cour  a  pr6alablemeut  a  se  prononcer  sur 
la  16gitimit6  de  cette  objection.  Si  elle  reconnaJt  le  bien-fonde 
de  cette  objection,  elle  renvoie  1'affaire  devant  1'Office  de 
Conciliation.  (art.  33) 

Differends  de  nature  juridique,  a  savoir  ceux  qui  sont  suscep- 
tibles  d'etre  de'cide's  sur  la  base  des  principes  du  droit  inter- 
national (g<3n6ral  ou  special  existant  entre  eux),  a  moins  que 
1'une  des  parties  n'objecte  que  1'affaire  touche  &  ses  interns 
vitaux.  (art.  12) 
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11.  Germany.  The  Court  shall  be  the  regular  official  body  for  the  decision  of 

legal  disputes  between  states  (art.  30).  If  the  defendant  party 
*  raises    the    objection    that    the    question    concerns   merely  a 

conflict  of  interest  or  a  legal  matter  of  dominating  political 
significance,  the  Court  must  first  of  all  decide  on  the  merits 
of  this  objection.  Should  this  objection  be  well-founded,  it 
shall  refer  the  conflict  for  settlement  to  the  mediation 
office.  (art.  33) 

12.  Austria.  Disputes  of  a  legal  character,  namely,  those  which  are  suitable 

for  decision  on  the  basis  of  the  principle  of  international  law 
(general  or  special  existing  between  them)  unless  one  of  the 
parties  raises  objections  on  the  ground  that  its  vital  interests 
are  involved.  (art.  12) 
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c.  PROCEDURE. 


1.    Projet    1907. 


2.  Cinq    Puissances 

nentres. 

3.  Union    Interpar- 

lementaire. 

I 

4.  Union  Jnridiqne 

Internationale. 

5.  Danemark. 

6.  Norvege. 

7.  Pays-Has. 

8.  Suede. 


9.    Snisse. 
10.    Italic. 


11.    Allemagne. 


I.    Regies  de  Procedure. 

La  Cour  suit  les  regies  de  procedure  6dict6e  par  la  Convention 
pour  le  reglement  pacifique  des  conflits  internationaux  sauf 
ce  qui  est  prescrit  par  la  presents  convention  (art.  22).  La 
Cour  peut  proposer  des  modifications  a  apporter  aux  dispo- 
sitions de  la  pr6sente  Convention  qui  concernent  la  proc6- 
dure.  (art.  33) 

Fixees  dans  la  presente  Convention. 


La  Cour  suit  les  regies  de  procedure  6dict6es  par  la  Convention 
pour  le  reglement  pacifique  des  conflits  internationaux.  (art.  15) 

La    Cour  arr^te  elle-me'me  son  rdglement  de  procedure  que  les 
parties  ne  peuvent  modifier.  (art.   13) 


FixSes  par  la  Cour. 
=  Danemark. 

Fixees    dans    la    presente    Convention, 
proposer  des  modifications. 


.     (art.   14) 
(art.   14) 

la    Cour    a  le  droit  de 
(arts.  23  et  26—77) 


Sauf  dispositions  contraires  il  sera  fait  application  par  analogic 
des  dispositions  de  la  \~BVQ  Convention  de  la  Haye  du  1 8  octobre 
1907,  et  du  Projet  de  la  Cour  de  justice  arbitrale  elabore' 
en  1907.  (art.  22) 


Si  le  compromis  est  muet  sur  ce  point,  ou  en  1'absence  de 
.  compromis,  le  tribunal  etablira  des  regies  de  procedure  en 
tenant  compte  des  circonstances  sp6ciales  au  cas  envisage. 
Lorsqu'il  n'en  est  pas  d6cid6  autrement,  on  observera  les 
regies  6tablies  par  la  Convention  de  la  Haye  du  1 8  octobre  1 907 
pour  le  reglement  pacifique  des  conflits  internationaux,  dans 
la  mesure  ou  elles  seront  applicables.  (art.  25) 

La  Cour  r6dige  ses  regies  de  procedure  d'apres  les  principes 
de  la  Convention  de  la  Haye  du  18  octobre  1907  sur  la  solution 
pacifique  des  conflits  internationaux ;  ces  regies  de  procedure, 
pour  entrer  en  vigueur,  doivent  obtenir  1'approbation  du 
Congrds  des  Etats.  (art.  34) 


12     Antriche. 
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PROCEDURE. 


].   1907  draft   scheme 


2.    Five      Neutral 
Powers. 


I.    Rules  of  Procedure. 

The  Court  follows  the  rules  of  procedure  laid  down  in  the 
(Convention  for  the  Pacific  Settlement  of  International  Dis- 
putes except  in  so  far  as  the  procedure  is  laid  down  in  the 
present  Convention  (art.  22).  The  Court  may  propose  modi- 
fications in  the  provisions  of  the  present  Convention  con- 
cerning' the  procedure.  (art.  33) 

Rules  laid  down  by  the  present  Convention. 


3.  interparliamentary  The  Court  follows  the  rules  of  procedure  enacted  by  the  Con- 
vention for  the  Peaceful  Settlement  of  International  Con- 
flicts, (art.  15). 

The    Court    shall    make  its  own  rules  of  procedure,  which  the 
parties  cannot  modify.  '(art.   13) 


Union. 

4.  International   Law 

Union. 

5.  Denmark. 

6.  Norway. 

7.  Netherlands. 

8.  Sweden. 

9.  Switzerland. 
10.    Italy. 


Laid  down  by  the  Court. 
Same  as  Denmark. 


(art.  14) 
(art.   14) 


Laid  down  in  the  present  Convention .  the  Court  has  the  right 
to  propose  modifications.  (arts.  23  and  26 — 77) 

The  provisions  contained  in  the  First  Hague  Convention  of 
1907  and  the  draft  for  a  Court  of  Arbitral  Justice  except 
as  otherwise  stipulated.  (art.  22) 


11.    Germany. 


When  the  compromis  contains  no  reference  to  procedure,  tb 
pavel  shall  make  whatever  regulations  it  thinks  fit,  con- 
sidering the  special  circumstances  of  the  case,  or  shall  observe 
those  laid  down  by  the  Hague  Convention  of  October  18th, 
1U07  for  the  pacific  settlement  of  International  Disputes,  in 
so  far  as  they  are  applicable.  (art  25) 

The  Court  shall  draft  an  order  of  procedure  based  upon  the 
Hague  Convention  of  October  18th.  1907,  concerning  the 
Pacific  Settlement  of  International  Disputes.  This  procedure 
shall  require  for  its  efficiency  the  consent  of  the  Congress 
of  States.  (art.  34) 


12.    Austria. 


II.  Procedure  Sommaire. 


1.    Projet    1907. 


2.  Cinq     Puissance* 

in-ill  ITS. 

3.  Union    Interpar- 

lementaire. 

4.  Union  Jnridique 

Internationale. 

5.  Dam-mark. 


6.  Horvejce. 

7.  Pays-Bas. 


8.  Suede. 

9.  Sui««e. 

10.  Italic. 

11.  Allemagne. 

12.  vAntriphe. 


La  Cour  designe  anuuellement  3  juges  qui  forment  une  dele- 
gation  speciale.  La  delegation  est  comp6tente  pour  juger  si 
les  parties  sont  d'accord  pour  reclamer  1'application  de  la 
procedure  sommaire.  (arts.  6  et  18) 

La  Cour  designe  annuellement  3  juges  qui  forment  une  section 
sp^ciale  pour  la  procedure  sommaire.  (arts.  16  et  51) 

=  Projet  1907.  (arts    17  et  18) 


La  Cour  constitue  une  commission  de  3  juges  qui  est  compe- 
tente  pour  la  procedure  sommaire  des  affaires  que  les  Parties 
sont  d'accord  a  soumettre  a  cette  commission.  (art.  12) 

=  Danemark.  (art.   12) 

La  Cour  designe  annuellement  3  juges  qui  forment  une  dele- 
gation speciale  qui  est  competente  pour  la  procedure  som- 
maire; celle-ci  est  applique"e,  si  les  Parties  sont  d'accord  pour 
la  reclamer.  Chacune  des  parties  a  le  droit  de  designer  un 
juge  de  la  Cour  pour  prendre  part,  avec  voix  deliberative, 
a  1'examen  d'une  affaire  soumise  a  la  delegation. 

(arts.  9,  22,  23  et  53) 

=  Danemark.  (art.  12) 


1.  Projet  19O7. 

2.  Cinq    Puissances 

neutres. 


3.  Union     Interpar- 

lementaire. 

4.  Union  Jnridiqne 

Internationale. 

5.  Danemark. 

6.  Norvege. 

7.  Pa}  A- Baa. 


III.  Bases  de  la  Sentence. 

Les  sentences  doivent  (Hre   motivees.  (art.  28) 

Lorsque  la  question  de  droit  sur  laquelle  la  Cour  doit  statuer 
est  prevue  directement  ou  indirectement  dans  un  trait6  en 
vigueur  entre  les  parties,  ce  trait6  forme  la  base  de  la  sentence. 
A  d6faut  de  dispositions  a  cet  egard,  la  Cour  applique  les 
regies  du  droit  international  en  vigueur  ou,  si  des  rdgles  de 
cette  nature  n 'existent  pas  pour  la  question  dont  il  s'agit,  la 
Cour  juge  d'apres  ce  qui,  &  son  avis,  devrait  £tre  la  regie  du 
droit  international.  (art.  2) 


Les  sentences  sont  motivees. 


(art.  46) 


La  Cour  juge  d'apres  le  droit  la  justice  et  I'equit6.       (art.  12) 


=  Cinq  Puissances  neutres. 

=  Danemark. 

Les  sentences  doivent  etre  motivees. 


(arts.  15  et  18) 

(arts.  15  et  18) 

(art.  45) 
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1.    1907    scheme. 


2.  Five      Neutral 

Powers. 

3.  Interparliamentary 

Union. 

4.  International   Law 

Union. 

5.  Denmark. 


6.  Norway. 

7.  Netherlands. 


8.  Sweden. 

9.  Switzerland. 

10.  Italy. 

11.  Germany. 

12.  Austria. 

1.    19O7  draft  scheme 


2. 


Five      Neutral 
Powers. 


3. 

4. 

5. 
6. 

7. 


Interparliamentary 
Union. 


International 
Union. 

Denmark. 

Norway. 

Netherlands. 


L.UW 


II.    Summary    Procedure. 

The  Court  annually  nominates  three  judges  to  form  a  delegation. 
The  delegation  is  competent  to  decide  if  the  parties  concerned 
are  agreed  that  the  summary  procedure  is  to  be  applied. 

(arts.  6  and  18) 

The  Court  shall  nominate  yearly  three  judges  who  shall  form 
a  special  section  of  summary  procedure.  (arts.  16  and  51) 

Same  as   1907  draft.  (arts.   17  and   18-) 


The  Court  shall  nominate  a  commission  of  three  judges  to  decide, 
according  to  summary  procedure,  the  cases  which  the  parties 
concerned  are  agreed  to  submit  to  that  commission,  (art.  12) 


Same  as  Denmark. 


(art.   12) 


The  Court  annually  nominates  three  judges  to  form  a  special 
delegation  to  be  competent  to  hear  and  determine  cases  in 
summary  procedure.  This  procedure  to  be  applied  if  the 
parties  are  agreed  to  request  its  application?  Each  party  has 
the  right  to  nominate  one  judge,  member  of  the  Court,  to 
take  part  in  the  hearing  and  determination  of  a  case  submitted 
to  the  delegation.  (arts.  9,  22,  23  and  53) 

Same  as  Denmark.  (art.   12) 

4 


III.   Basis  of  the  award. 

The  judgment  of  the  Court  must  give  the  reasons  on  which 
it  is  based.  (art.  28) 

Whenever  the  point  of  law  to  be  decided  by  the  Court  is 
provided  for  directly  or  indirectly  by  any  Treaty  in  operation 
between  the  contesting  parties,  such  Treaty  shall  form  the 
basis  of  the  judgment.  In  the  absence  of  such  Treaty  provisions 
the  Court  shall  apply  the  recognised  rules  of  international  law, 
or,  should  no  rules  applicable  to  the  case  exist,  shall  enter 
judgment  according  to  its  own  opinion  of  what  the  rule  of 
international  law  on  the  subject  should  be.  (art.  2) 

The  judgment  shall  give  the  reasons  on  which  it  is  based,  (art.  46) 

The  Court  shall  dispense  justice  according  to  the  law  and  to 
the  principles  of  justice.  (art.  12) 

Same  as  Five-Power  Plan.  (arts.   15  and  18) 

Same  as  Denmark.  (arts.   15  and  18) 

The    judgment    of   the  Court  must  give  the  reasons  on  which 


it  is  based. 


(art.  45) 
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8     Snide. 
9.    Salute. 


10.  Italie. 

11.  Allemagne. 

12.  Antrlche. 


=  Danem^rk. 


(arts.  17  et  25) 


La  Cour  appliquera  en  premiere  ligne  les  conventions  existant 
entre  les  parties.  A  de"faut  de  telles  stipulations  la  Cour 
prendre  pour  base  les  principes  du  droit  des  gens.  S'il  n'existe 
pas  de  rdgle  ge"n6ralement  connue  ou  reconnue  par  les  Parties, 
la  Cour  prendra  pour  base  les  principes  g6ne>auxde  la  justice 
et  de  I'6quit6.  (art.  42) 


La  Cour  s'inspire  pour  rendre  ses  arre"ts  des  conventions  inter- 
nationales,  des  usages  du  droit  international  et  des  principes 
ge'ne'raux  du  droit  et  de  Pe'quite'.  (art  35) 


1.    Projet    19O7. 


2.  Cinq    Puissances 

neutres. 

3.  Union    Interpar- 

lementaire. 

4.  Union  Jnridiqne 

I  nternationale. 

5.  Danemark. 


6.  \or\  i'«j«'. 

7.  Pays-Has. 

8.  Suede. 

9.  Snisse. 

10.  Italie. 

11.  Allemagne. 

12.  Antriche. 


IV.    Droit  d'appel. 

La  sentence  dument  prononce'e  et  notified  aux  agents  des 
parties ,  decide  definitivement  et  sans  appel  la  contestation, 
(art.  22  jo.  art.  81  de  la  Convention  sur  le  reglement  pacifique 
des  conflits  internationaux). 


=    Projet   1907 


=   Projet  1907 


(art.  47) 


(art.  15) 


La    sentence  decide    la    contestation    d6finitivement   et   sans 

appel.  (art.   19) 

=   Danemark.  (art.    19) 

=   Danemark.  (art.  47) 

=    Danemark.  (art.   19) 


Les  decisions  sont  definitives. 


(art.   13) 


1.    Projet  1907. 


V.    Revision. 

Les  parties  peuvent  se  r6server  dans  le  compromis  de  demander 
la  revision  de  la  sentence  arbitrate.  Cette  revision  ne  peut 
e~tre  motivee  que  par  la  d6couverte  d'un  fait  nouveau  qui  eut 
6t6  de  nature  a  exercer  une  influence  decisive  sur  la  sentence 
et  qui,  lors  de  la  c!6ture  des  d6bats,  6tait  inconnu  du  Tribunal 
lui-m§me  et  de  la  partie  qui  a  demand^  la  revision,  (art.  22 
jo.  art.  83  de  la  Convention  sur  le  reglement  pacifique  des 
conflits  internationaux). 


—  91  — 


8.  Sweden. 

9.  Switzerland. 


10.  Italy. 

11.  Germany. 

12.  Austria. 


Same  as  Denmark 


(arts.  17  and  25) 


The  Court  applies  in  the  first  instance  the  agreements  existing 
between  the  parties.  In  default  of  such  agreements  it  founds 
on  the  principles  of  the  law  of  nations.  If  there  is  on  the 
matter  no  generally  recognised  rule  of  this  law,  or  none 
recognised  by  the  parties,  it  decides  in  accordance  with 
justice  and  equity.  (art.  42) 


The  decision  of  the  tribunal  is  based  according  to  international 
agreements,  international  customary  law,  and  according  to 
general  principles  of  law  and  equity.  (art.  35) 


IV.    Right  of  Appeal. 


1.   19O7  draft  scheme. 


2.  live     Neutral 

Powers. 

3.  Interparliamentary 

Union. 

4.  International   Law 

Union. 

5.  Denmark. 


6.  Norway. 

7.  Netherlands. 

8.  Sweden. 

9.  Switzerland. 

10.  Italy. 

11.  Germany. 

12.  Austria. 


The  award  duly  pronounced  and  notified  to  the  agents  of  the 
parties  settles  the  dispute  definitively  and  without  appeal 
(art.  22  cf  art  81  of  the  Convention  concerning  the  Pacific 
Settlement  of  International  Disputes). 


Same  as  1907  draft. 


Same  as  1907  draft. 


(art.  47) 


(art.   15) 


The  award  settles  the  dispute  definitely  and  without  appeal. 

(art.  19) 


Same  as  Denmark. 
Same  as  Denmark. 
Same  as  Denmark. 


(art.  19) 

(art.  47) 
(art.   19) 


The  awards  are  final. 


(art.  13) 


1.   19O7  draft  scheme. 


V.  Revision. 

The  parties  can  reserve  in  the  compromis  the  right  to  demand 
the  revision  of  the  award.  The  demand  can  only  be  made 
on  the  ground  of  the  discovery  of  some  new  fact  which  is 
of  a  nature  to  exercise  a  decisive  influence  upon  the  award, 
and  which,  at  the  time  the  discussion  was  closed,  was  unknown 
to  the  tribunal  and  to  the  party  demanding  the  revision 
(art.  22  cf.  Article  83  of  the  Convention  concerning  the 
Pacific  Settlement  of  International  Conflicts). 
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2.    Cinq 

in-Ill  !•«•«. 


3     Union    Interpar- 
lementaire. 

4.  Union  Jaridiqne 

Internationale. 

5.  Daneinark. 


6.  Norvege. 

7.  Paya-Bas. 

S.  sii,'.,!,-. 

9.  Snisse. 


10     Italie. 

11.  Allemajjne. 

12.  Aotriche. 


Une  revision  peut  6tre  admise  &  la  requ&te  de  1'une  des 
parties,  si  elle  est  motiv6e  par  la  de"couverte  d'un  faitnouveau 
ant6rieur  &  la  sentence,  et  dont  la  connaissance,  de  1'avis  de 
la  Cour,  aurait  6t6  de  nature  &  exercer  une  influence  sur  la 
sentence.  (art.  47) 


=    Projet  1907. 


(art.   15) 


A  la  requite  de  1'une  des  Parties  si  elle  est  motived  par  la 
d6couverte  d'un  fait  nouveau  qui,  de  1'avis  de  la  Cour  aurait 
pu  exercer  une  influence  sur  la  sentence.  (art.  19) 

=    Danemark.  (art.   19) 


=    Danemark. 


(art.  26) 

A  la  requete  de  1'une  des  Parties  si  elle  est  motived  par  la 
d6couverte  d'un  fait  nouveau  qui  eut  e'te'  de  nature  &  exercer. 
une  influence  decisive  sur  la  sentence,  dans  les  conditions 
pr6vues  a  1'art.  83  de  la  16re  Convention  de  la  Haye  du 
18  octobre  1907.  fart.  45) 


1.    Projet  1907. 


2.  Cinq     Puissances 

neutres. 

3.  Union      Interpar- 

lementaire. 

4.  Union    Jaridiqne 

Internationale. 

5.  Danemark. 
6     Korvege. 

7.    Payg-Bas. 


8.    Snede 


9. 
10.    Italie. 


VI.    Droit    d'lntervention.' 

Lorsqu'il  s'agit  de  P interpretation  d'une  Convention  a  laquelle 
ont  participe  d'autres  Puissances  que  les  parties  en  litige, 
chacune  des  Puissances  signataires  a  le  droit  d'intervenir. 
(art.  22  jo.  art.  84  de  la  Convention  sur  le  reglement  pacifique 
des  conflits  internationaux). 

Lorsqu'un  diffe'rend  soumis  ^  la  Cour  touche  les  intents  d'uu 
Etat  tiers,  celui-ci  a  le  droit  d'intervenir  au  proces.  (art.  48) 

=  Projet  1907.  (art.   15) 


Lorsqu'il  s'agit  de  1'interpretation  d'une  convention  a  laquelle 
ont  participe  des  Puissances  qui  ne  sont  pas  parties  en  litige, 
chacune  de  celles-ci  a  le  droit  d'intervenir  au  proces.  (art.  49) 

Droit  d'intervention  dans  le  cas  oil  le  difle"rend  est  relatif  a 
une  convention  Internationale  gen^rale  ou  concerne  a  d'autres 
6gards  les  inte're'ts  d'un  Etat  tiers.  (art.  21). 
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2.     Five       \  en  t  r;i  1 
Powers. 


3.  Interparliamentary 

Union. 

4.  International    Law 

Union. 

5.  Denmark. 


6.  Norway. 

7.  Netherlands. 

8.  Sweden. 

9.  Switzerland. 


10.  Italy. 

11.  Germany. 

12.  Austria. 


The  case  may  be  revised  at  the  request  of  one  of  the  parties, 
if  such  request  be  based  upon  the  discovery  of  some  new 
fact  which  existed  before  the  sentence  and  which,  in  the 
opinion  of  the  Court,  would  have  affected  the  sentence,  (art.  47) 


Same  as  1907  scheme. 


(art.  15) 


At  the  request  of  one  of  the  parties,  if  such  request  be  based 
upon  the  discovery  of  some  new  fact  which,  in  the  opinion 
of  the  Court,  might  have  affected  the  sentence.  (art.  19) 


Same  as  Denmark. 


Same  as  Denmark. 


(art.   19) 


(art.  26) 


Upon  the  demand  of  one  of  the  parties,  based  on  the  grounds 
of  the  discovery  of  some  new  fact  which  is  of  a  nature  to 
exercise  a  decisive  influence  upon  the  award  in  the  circum- 
stances laid  down  in  Art.  83  of  the  First  Hague  Convention 
of  October  18th,  1907.  (art.  45) 


1.   19O7  draft  scheme. 


2.  Five      Neutral 

Powers. 

3.  Interparliamentary 

Union. 

4.  International   Law 

Union. 

5.  Denmark. 

6.  Norway. 

7.  Netherlands. 


8.  Sweden. 

9.  Switzerland. 
10.    Italy. 


VI.    Right  of  Intervention. 

When  there  is  a  question  as  to  the  interpretation  of  a  Con- 
vention to  which  Powers  other  than  those  in  dispute  are 
parties,  each  of  the  Powers  is  entitled  to  intervene  in  the 
case  (art.  22  cf.  art.  84  of  the  Convention  for  the  Pacific 
Settlement  of  International  Conflicts). 

Whenever  a  dispute  submitted  to  the  Court  affects  the  interests 
of  a  third  state,  the  latter  may  intervene  in  the  case.  (art.  48) 


Same  as  1907  draft. 


(art.   15) 


When  there  is  a  question  as  to  the  interpretation  of  a  Con- 
vention to  which  Powers  other  than  those  in  dispute  are 
parties,  each  of  these  Powers  is  entitled  to  intervene  in  the 
case.  (art.  49) 

Wherj  the  dispute  bears  reference  to  an  international  conven- 
tion or  otherwise  touches  the  interests  of  a  third  state,  such 
state  has  the  right  to  intervene  in  the  dispute.  (art.  21) 


—  94  — 


11.  Allemagne. 

12.  Autrlche 


1.    Projet. 


2.  Cinq     Puissances 

nentres. 

3.  Union      Interpar- 

lenientaire. 

4.  Union    Jnridiqne 

Internationale. 

5.  Danemark. 

6.  Norvege. 

7.  Pays-lias. 


8.    Suede. 

9. 


10.  Italic. 

11.  Allemagne. 

12.  Antriche. 


VII.    Effet  des  Sentences. 

La  sentence  est  obligatoire  pour  les  parties  en  litige  et  pour 
les  Puissances  qui  out  profile  de  la  facult6  d'intervention 
(art.  22  jo.  art.  84  de  la  Convention  sur  le  r&glenient  pacifique 
des  conflits  inlernationaux). 

La  sentence  est  ex6cutoire  pour  les  parties  en  litige,  y  cornpris 
les  intervenants,  et  settlement  en  1'espSce  jugee.  (art.  53) 

=  Projet  1907. 


La  sentence  est  obligatoire  pour  les  parties  en  litige  et  les 
Puissances  ayant  profit^  du  droit  de  ['intervention.  R<§gle 
soit  par  d6cret  de  FAssembl^e  de  la  Soci6te  des  Nations  soit 
par  les  conventions  ou  accords  reglant  la  competence  de 
la  Cour.  (art.  49) 


La  sentence  est  seulement  executoire  pour  les  parties  en  litige. 

(art.  46) 


La  decision  oblige  1'Etat,  centre  lequel  elle  a  et6  rendue,  a  en 
appliquer  de  bonne  foi  les  termes.  (art.  36) 

Les  decisions  Kent  les  parties  &  les  executer  en  toute  bonne  foi. 

(art    13) 


VIII.  Comment  Fexecution  des  sentences  sera  garantie. 


1     Projet  1907. 

2.  Cinq     Puissances 

neutres. 

3.  Union      Interpar- 

lementaire. 

4.  Union    Jnridiqne 

Internationale. 

5.  Danemark. 

6.  Norvege. 

7.  Pays-Has. 

8.  Snede. 

9.  Knisse. 


Dans    les    limites   fixees  par  le  Pacte  I'ex6cution  des  sentences 
est  sauvegardee  par  la  Soci6t§  des  Nations.  (art.  53) 


L'execution     des     sentences 
Nations. 


garantie    par    la    Soci6t6    des 

(art.  43) 
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11.  Germany. 

12.  Austria. 


1     1907  draft  scheme. 


2.  Five      Neutral 

Powers. 

3.  Interparliamentary 

Union. 

4.  International   Law 

Union. 

5.  Denmark. 

6.  Norway. 

7.  \other:  inds. 


8.  Sweden. 

9.  Switzerland. 

10.  Italy. 

11.  Germany. 

12.  Austria. 


1.  1907  draft  scheme. 

2.  Five      Neutral 

Powers. 

3.  Interparliamentary 

Union. 

4.  International   L.aw 

Union. 

5.  Denmark. 

6.  Norway. 

7.  \elhcTla,nIs. 

8.  Sweden. 

9.  Switzerland. 


VII.    Effect  of  Judgments. 

I^he  award  is  binding  on  the  parties  in  dispute  and  on  Powers 
having  availed  themselves  of  the  right  of  intervention 
(art.  22  cf.  Art.  84  of  the  Convention  concerning  the  Pacific 
Settlement  of  International  Disputes). 

The  sentence  shall  only  apply  to  the  contesting  parties,  inclu- 
ding any  intervening  parties,  and  to  the  particular  case  upon 
which  judgment  has  been  delivered.  (art.  53) 

Same  as   1 907  draft. 


The  award  is  binding  on  the  parties  in  dispute  and  on  the 
Powers  having  availed  themselves  of  the  right  to  intervene 
in  the  case.  Determined  either  by  decree  of  the  Assembly 
of  the  League  of  Nations  or  by  the  Conventions  or  agree- 
ments setting  forth  the  competence  of  the  Court.  Cart.  49) 


The  sentences  are  executory  only  for  the  contesting  parties. 

(art.  46) 


The    decision    shall    demand    of  the  state  in  question  to  carry- 
out  its  contents  in  good  faith.  (art.  36) 

The    awards    bind    the    parties  to  carry  them  out  in  full  good 
faith.  (art.   13) 

VIII.    Guarantees   for  the  Execution  of  Judgments. 


The  performance  of  the  terms  of  all  sentences  is  placed  under 
the  guarantee  of  the  League  of  Nations  within  the  limits  laid 
down  by  the  Covenant.  (art.  53; 


Sentences     pronounced     are     guaranteed     by     the     League     of 
Nations.  (art.  43) 
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10.  Italie. 

11.  Allemagne. 
1-2.    Antrlche. 


(l('-cisioi)s   obligent  lea  Membres  de  la  Ligue  &  concourir  a 
leur  execution  eu  vertu  des  dispositions  du  Statut.  (art.   13) 


1.  I'rojoi    1907. 

2.  Cinq    Puissances 

neutres. 

3.  I  niiiii      Interpar- 

lemcntaire. 

4.  I   ni<ui      .1  in-ill  ii|>i< 

Internationale. 

5.  Danemark. 

6.  Norvegc. 

7.  Pays-Has. 

8.  Suede. 

9.  Muisse. 

10.  Italie. 

11.  Allemagne. 

12.  Antriche. 


IX.    Frais  generaux  de  la  Cour. 

Les  frais  gen6raux  de  la  Cour  sont  supported  par  les  Puissances 
contractantes.  (art.  31) 

Le.s  fnvis  de  la  Cour  sont  supportes  par  la  Societe  des  Nations. 
Lea  .Membres  de  la  Societ6  ycontribuent  par  parts  egales.  (art.  19) 


Les    Meinbres    de    la    Societe  des  Nations  supportent  une  part 
6gale  des  frais  de  la  Cour.  (art.  20) 

=  Dan  em  ark  (art    20) 

Les    frais    generaux    sont   supported  par  la  SocietS  des  Nations 
et  figurent  sur  le  budget  general  delaSoci§t6.  (arts.  19,  52  et  72) 


=  Danemark. 


(arts.  28  et  29) 


1.  Projet  1907. 

2.  Cinq     Puissances 

nentres, 

3.  Union     Interpar- 

!<•  m  <>n(;i  ire. 

4.  Union    Jnridiqne 

Internationale. 

5.  JUanemark. 

6.  KorveKe. 

7.  Pays-Has. 

8.  Snede. 

9.  Snissc. 

10.  Italie. 

11.  Allemafne. 
12     Antriche. 


X.  Frais  de  Procedure. 

Chaque   partie  supporte  ses  propres  frais  et  une  part  6gale  des 
frais  speciaux  de  1'instance.  (art.  29) 

Chaque  partie  supporte  ses  propres  frais  de  procedure  pour  chaque 
affaire.  (art.  50) 


Projet  1907. 


(art.   15) 


Chaque    partie    supporte    des    propres   frais   de  procedure  pour 
chaque  affaire.  (art.  20) 


=  Panemark. 
—  Projet  1907. 
=f  Danemark. 


(art.  20) 
(art.  52) 
(art.  29) 
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10.  Italy. 

11.  Germany. 

12.  Austria. 


1.  19O7   draft  scheme. 

2.  Five      Neutral 

Powers. 


The  awards  oblige  the  Members  of  the  League  to  assist  in  the 
execution  of  them  in  conformity  with  the  regulations  of  the 
statute  (art.  13) 

IX.    General  expenses  of  the  Court. 

The  general  expenses  of  the  Court  are  borne  by  the  contracting 
parties.  (art.  31) 

The  expenses  of  the  Court  shall  be  paid  by  the  League  of 
Nations.  Members  of  the  League  shall  contribute  equally. 

(art.  19) 


3.  Interparliamentary        

Union. 

4.  International    Law          

Union. 

Denmark.  The  Members  of  the  League  of  Nations  shall  contribute  equally 

towards  the  expenses  of  the  Court.  (art.  20) 

6.  Norway.  Same  as   Denmark.                                                                      (art.   20) 

7.  Netherlands.  The  general  expenses  are   borne  by  the  League  of  Nations  and 

carried  on  the  general  budget  of  the  League,  (arts.  19,  52  and  72) 

8.  Sweden.  Same  as  Denmark.                                                   (arts.  28  and  29) 

9.  Switzerland.  

10.  Italy.  

11.  Germany.  

12.  Austria.  

X,    Costs. 

1.  1907  draft  scheme.  Each  party  pays  its  own  costs  and  an   equal  share  of  the  costs 

of  the  trial.  (art.  29) 

2.  Five     Ventral  Every  contesting  party  shall  pay  its  own  costs  in  each  case.  (art.  50) 

Powers. 

3.  Interparliamentary  Same   as    1907    draft.                                                                               (art.    15) 

Union. 

4.  International    Law        

Union. 

5.  Denmark.  Every  contesting  party  shall  pay  its  own  costs  in  each  case.  (art.  20) 

6.  Norway.  Same  as  Denmark.                                                                   (art.  20) 

7.  Netherlands.  Same  as   1907  draft.                                                                (art.  52) 

8.  Sweden.  Same  :is  Denmark.                                                                   (art.  29) 

9.  Switzerland.  

10.  Italy.  

11.  Germany. 

12.  Austria.  
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1.  Projet    11(07. 

2.  Cinq    Puissances 

nentres. 

3.  Union     Interpar- 

lementaire. 


4.  Union    Jnridiqne 

Internationale. 

5.  Danemark. 


6.  Korvege. 

7.  Pays-Has. 


XI.  Langue. 

La  Cour  decide  du  choix  de  la  langue  dont  elle  fera  usage,  et 
des  1'angues  dont  1'emploi  sera  autoris6  devant  elle.  (art.  23) 

La  langue  est  le  frangais,  a  moins  qu'il  n'en  soit  d6cid6autre- 
ment  a  la  demande  des  parties.  (art.  29) 

Si  le  compromis  n'a  pas  determine'  les  langues  a  employer,  il 
en  est  decid6  par  le  tribunal,  (art.  15  jo.  art.  61  de  la  Convention 
sur  le  reglement  pacifique  des  conflits  internationaux  ) 


Le  frangais.  Une  autre  langue  pourra  6tre  employee  du  con- 
sentement  de  la  Cour  et  lorsque  les  deux  Parties  en  sont 
d'accord.  (art.  16) 


=  Danemark. 


(art.    16) 


La    Cour  decide  du  choix  de  la  langue  dont  elle  fera  usage  et 
des  langues  dont  1'emploi  sera  autoris§  devant  elle. 

(arts.  28  et  54) 


=  Danemark. 


(art.   19) 


8.  Suede. 

9.  Snisse.  

10.  Italie.  

11.  Allemagne.  

12.  Autriche.  

XII.  Publication  des  opinions  divergentes  dans  la  sentence. 

1.  Projet  1907.  

2.  Cinq    Puissances  Si    la    sentence    n'a   pas   6t6  renclue  a  1'unanimite,  le  sens  des 

nentres.  opinions  dissidentes  y  est  insert.  (art.  46) 

3.  Union     Interpar-  

lementaire. 

4.  Union    Juridique  

Internationale. 

5.  Danemark.  Les  opinions  divergentes  ne  sont  pas  publie'es.  (art.  18) 

6.  Korvege.  Les  opinions  divergentes  sont  publie'es.  (art.  18) 

7.  Pays-Bas.  

8.  Suede.  =  NorvSge.  (art.   25) 

9.  Muisse.  

10.  Italie.  

1 1 .  Allemagne.  

12.  Antriche. 
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1.  1907  draft  scheme. 

2.  Fire      Neutral 

Powers. 


3.     Interparliamentary 
Union. 


4.  International   Law 

Union. 

5.  Denmark. 


6.  Norway. 

7.  Netherlands. 


XI.    Language. 

The  Court  determines  what  language  it  will  itself  use  and 
what  languages  may  be  used  before  it.  (art.  23) 

The  official  language  shall  be  French  unless  it  shall  be 
otherwise  decided  at  the  request  of  the  contesting  parties. 

(art.  29) 

If  the  question  as  to  what  languages  are  to  be  used  has 
not  been  settled  by  the  compromis  it  shall  be  decided  by  a 
tribunal  (art.  15  cf.  art.  61  of  the  Convention  for  the  Pacific 
Settlement  of  International  Disputes). 


The  French.  Another  language  may  be  used  with  the  consent 
of  the  Court  and  by  agreement  between  the  parties,     (art.  16) 

Same  as  Denmark.  (art.   16) 

The    Court    determines    what  language  it  will  itself  use  and 
what  languages  may  be  used  before  it.  (arts.  28  and  54) 

Same  as  Denmark.  (art.   19) 


8.  Sweden. 

9.  Switzerland.  

10.  Italy. 

11.  Germany.  

12.  Austria.  

XII.    Publication  in  the  Award    of  dissenting  opinions. 

\ 

1.  19O7  draft  scheme 

2.  Five     Neutral  In    case    of   a   judgment    by    a    majority    the    purport    of  the 

Powers.  dissenting  findings  shall  be  included.  (art.  46) 

3.  Interparliamentary     

Union. 

4.  International   Law       

Union. 

5    Denmark.  Dissenting  findings  shall  not  be  made  public.  (art.   18) 

6.  Norway.  Dissenting  findings  shall  be  made  public.  (art.   18) 

7.  Netherlands.  

8.  Sweden.  Same  as  Norway.  (art- 

• 

9.  Switzerland.  

10.  Italy. 

11.  Germany.  

12.  Austria.  •  • 
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SEANCE  (non-publique), 
tenue  au   Palais  de  la  Paix,  a  La  Haye, 
le  18  juin  1920. 


3RD  MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  June  18th,  1920. 


Presidence  de  M.  le  BARON  DESCAMPS.  BARON  DESCAMPS  in  the  chair. 


Sont  presents:  tous  res  membres  du  Comite 
(a  1'exception  de  M.  Bevilaqua);  Mr.  James 
Brown  Scott;  les  secretaires  particuliers  de 
M.  le  Baron  Descamps  et  de  M.  Adatci; 
les  membres  du  Secretariat. 

La  seance  est  ouverte  a  gl/2  heures  du  matin. 

Le  PRESIDENT  donne  lecture  du  texte  revise 
de  1'article  7  des  regies  de  procedure;  (la  redac- 
tion definitive  de  ces  regies  est  reproduite  a 
1'annexe  i).  Le  nouveau  texte  est  approuve  a 
I'unanimite. 

Le  President  communique  un  question- 
naire relatif  au  probleme  de  1'organisation  de  la 
Cour,  qu'il  a  prepare  a  la  demande  du  Comite. 
(Annexe  2). 

Ce  questionnaire  est  adopte,  avec  une  modifi- 
cation d'ordre  et  une  addition,  proposees  respec- 
tivement  par  Lord  Phillimore  et  M.  Lo- 
der.  (Voir  annexe  3). 

Au  cours  de  la  discussion,  LORD  PHILLI- 
MORE dit  que  dans  l'expos£  de  ses  points  de 
vue,  qu'il  va  faire  au  Comite,  il  compte  trailer 
exclusivement  de  la  question  de  la  nomination 
des  juges.  * 

M.  ADATCI  demande  la  parole  pour  une 
courte  explication.  II  desire  souligner  le  fait  que 
la  question  de  la  composition  de  la  Cour  est  le 
probleme  le  plus  difficile  parmi  ceux  qui  se 
posent  devant  le  Comite.  Sous  ce  rapport,  il  se 
permet  de  rappeler  les  discussions  qui  ont  eu 
lieu  dans  la  Commission  instituee  par  la  Societe 
des  Nations  pour  elaboner  les  projets  de  con- 
ventions concemant  les  communications  et  le 
transit.  Cette  Commission  s'e"tait  divis6e  en  deux 
camps:  dans  Tun,  on  soutenait  la  these  de  l'6ga- 
lit£  des  Etats  et  dans  1'autre,  on  voulait  tenir 
compte  des  exigences  de  la  realite.  Apres  de  longs 
^changes  de  vues,  on  tomba  d'accord,  en  ce  qui 
concerne  la  composition  du  Comite  permanent 
du  Transit  etc.,  sur  un  texte  consign^  dans  le 
rapport  de  la  Commission.  Ce  texte  consacre 
une  rcrtaine  inegalitd  entre  les  Etats. 


Present:  all  members  of  the  Committee  (with 
the  exception  of  M.  Bevilaqua;;  Mr.  James 
Brown  Scott;  the  private  secretaries  of 
Baron  Descamps  and  of  M.  Adatci;  the 
members  of  the  Secretariat. 

The  meeting  was  opened  at  9.30  a.m. 

The  PRESIDENT  read  the  revised  text  of  ar- 
ticle 7  of  the  rules  of  procedure  (the  final  form 
of  the  rules  of  procedure  is  included  in  Annex  i). 
The  new  text  was  unanimously  adopted. 

The  President  communicated  to  the  meet- 
ing a  questionnaire,  prepared  by  him  on  the 
request  of  the  Committee,  concerning  the 
question  of  organisation  of  the  Court.  (Annex  2). 

,His  questionnaire  was  adopted  with  a  re-ar- 
rangement of  order  and  an  addition,  proposed 
respectively  by  Lord  Phillimore  and  M. 
Loder.  See  Annex  3;. 

During  the  discussion  LORD  PHILLIMORE 
said'  that  in  the  explanation  of  his  views,  which  he 
would  give  to  the  Committee,  he  intended  to 
deal  solely  with  the  question  of  the  nomination  of 
judges. 

M.  ADATCI  asked  to  make  a  short  explana- 
tion. He  wished  to  emphasize  that  the  question 
of  the  composition  of  the  Court  is  the  most  diffi- 
cult problem  among  those  which  present  them- 
selves to  the  Committee.  In  this  connection  he 
recalled  the  discussions  which  took  place  u  the 
Commission  instituted  by  the  League  of  Nations 
to  formulate  draft  conventions  dealing  with  com- 
munications and  transit.  This  Commission  was 
divided  in  its  opinion :  one  element  supported 
the  principle  of  equality  of  states,  the  other 
wished  to  take  into  consideration  the  dejnand  of 
the  real  state  of  things.  After  prolonged  discus- 
sion, agreement  was  reached  concerning  the 
composition  of  the  permanent  Committee  of 
Transit,  etc.,  on  a  text  included  in  the  report  of 
the  Commission.  This  scheme  recognised  inequal- 
ity to*  a  (certain  extent  between  the  various  states. 
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A  la  demancle  du  president,  M.  Adatci  se 
declare  pret  a  communiquer  aux  membres  du 
Comite,  k  litre  confidentiel,  le  document  ou  sont 
consigned  les  rdsultats  des  travaux  de  la  Com- 
mission des  communications  et  du  transit. 

M.  ANZILOTTI  explique  que  ce  document  a 
dejk  ete  envoye  au  Comite"  par  la  Commission 
du  transit,  et  qu'il  ne  tardera  pas  a  arriver. 

Le  PRESIDENT  fait  observer  qu'il  ne  s'agit 
Ik  que  d'un  comite  administratif,  tandis  que  les 
travaux  du  Comite  actuel  out  en  vue  1'etablisse- 
ment  d'une  institution  d'ordre  juridique. 

On  precede  a  1'examen  de  la  question  de  la 
nomination  des  juges. 

Sur  la  proposition  de  LORD  PHILLIMORE, 
il  est  decide  que  tous  les  membres,  dans  1'ordre 
alphabetique,  exposeront  leurs  points  de  vue  sur 
cette  question. 

M.  ADATCI  ne  desire  rien  ajouter,  quant  a 
present,  aux  communications  qu'il  a  deja  faites. 

M.  ALTAMIRA  est  d'accord  avec  Lord 
Phillimore  en  ce  qu'il  considere  la  question 
de  la  nomination  des  juges  comme  la  plus  im- 
portante,  specialement  parce  qu'elle  en  entraine 
trois  autres,  a  savoir:  i)  le  criteriurn  d'eligibilite 
des  juges,  2)  la  determination  du  but  final  a 
atteindre  par  la  Cour  et  3)  le  caractere  volontaire 
ou  obligatoire  de  la  juridiction. 

M.  Altamira  estime  qu'en  recherchant  la 
solution  qu'il  convient  de  dormer  a  ces  questions 
primordiales,  il  est  du  devoir  du  Comite  de  tenir 
compte,  non  seulement  de  la  lettre  du  Pacte,  mais 
aussi,  et  en  premier  lieu,  de  son  esprit  et  des 
esperances  que  la  creation  de  la  Societe  des  Na- 
tions a  fait  naitre  parmi  les  peuples.  II  s'agit,  a 
1'heure  actuelle,  d'dcarter  toute  equivoque;  il 
faudra  reconnaitre  qu'il  n'existe  pas  de  questions 
politiques  qui  soient  hors  du  droit;  toute  question 
politique  ou  economique  est  en  derniere  analyse 
une  question  de  droit.  Au  point  de  vue  juridique, 
la  question  de  la  nomination  des  juges  est  liee 
directement  a  la  question  de  1'egalite  des  Etats. 
A  ce  sujet,  M.  Altamira  se  revere  k  la  formule 
etablie  par  la  Conference  des  Associations  pour 
la  Societe  des  Nations,  tenue  a  Bruxelles,  en 
decembre  1919.  La  formule  se  trouve  reproduite 
au  Memorandum  eiabore  par  le  Secretariat  de 
la  Societe  des  Nations,  V:  F.  16.  (Annexe  4). 

M.  Altamira  considere  cette  formule  comme 
le  principe  essentiel  par  lequel  il  faut  se  laisser 
guider  pour  pouvoir  resoudre  le  probleme  de  la 


At  the  request  of  the  President,  M.  Adatci 
announced  that  he  \\.ts  ready  to  supply  the  mem- 
bers of  the  Committee  with  the  confidential  docu- 
ment containing  the  report  of  the  Commission  for 
communications  and  transit. 

M.  ANZILOTTI  explained  that  this  document 
had  already  been  sent  to  the  Committee  by  the 
transit  Commission,  and  would  shortly  arrive. 

The  PRESIDENT  remarked  that  the  Com- 
mittee referred  to  was  of  an  administrative  na- 
ture only,  while  the  present  Committee  was  pre- 
paring the  establishment  of  an  institution  of 
a  juridical  nature. 

The  question  of  nomination  of  judges  was  next 
brought  up  for  discussion. 

Following  a  proposal  of  LORD  PHILLI- 
MORE it  was  decided  that  all  members  in 
alphabetical  order  should  express  their  points 
of  view  on  this  question. 

M.  ADATCI  had  nothing  at  the  time  to  add  to 
his  previous  remarks. 

M.  ALTAMIRA  agreed  with  Lord  Philli- 
more in  considering  the  question  of  the  nomi- 
nation of  judges  as  the  most  important  problem, 
more  particularly  because  it  is  closely  connected 
with  three  other  questions,  viz:  i)  the  criterion 
of  eligibility  for  appointment  as  judge,  2)  defi- 
nition of  the  Court's  object,  3)  the  voluntary 
or  compulsory  character  of  the  Court's  juris- 
diction. 

M.  Altamira  considered  that  it  was  the  duty 
of  the  Conference,  in  searching  for  a  solution  of 
these  essential  questions,  to  bear  in  mind,  not 
only  the  letter  of  the  Covenant, *but  also  its  spirit 
and  the  hopes  raised  in  the  minds  of  all  nations, 
by  the  creation  of  the  League  of  Nations.  It  is 
essential,  at  the  present  time,  to  avoid  all  uncer- 
tainty, it  must  be  recognised  that  no  political 
questions  are  outside  the  scope  of  justice;  all 
questions,  whether  political  or  economic,  are  in 
their  final  analysis  questions  of  law.  From  the 
juridical  point  of  view,  the  method  of  nomi- 
nation of  judges  is  directly  connected  with  the 
principle  of  equality  of  States.  In  this  connection 
M.  Altamira  referred  to  the  method  laid 
down  by  the  Conference  of  the  League  of  Na- 
tions Societies  which  took  place  at  Brussels  in 
December  1919.  This  scheme  is  reproduced  in 
the  Memorandum  prepared  by  the  Secretariat 
of  the  League  of  Nations  para.  V:  F.  16.  (An- 
nex 4). 

M.   Altamira  considered  that   this   scheme 
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nomination  des  juges.  Sur  les  autres  points,  qui 
lui  semblent  secondaries,  il  prefere  reserver  son 
opinion. 


Le  PRESIDENT  constate  que  M.  Bevila- 
qua  n'est  pas  present  et  que  M.  Fern  an  des, 
qui  a  le  droit  d'assister  aux  reunions  en  qualit6 
de  conseiller  de  M.  Be  vi  la  qua,  est  egalement 
absent. 

M.  HAGERUP  dit  que  son  point  de  depart  est 
le  meme  que  celui  de  M.  Altamira.  Lui  aussi 
est  d'avis  que  toute  question  soumise  a  une 
cour,  peut  se  re"sumer  en  une  question  juridique. 
Si  cela  est,  il  est  impossible  de  comparer  des 
comites  administratifs,  tels  que  le  Comite  dont  a 
parld  M.  Adatci,  d'une  part,  et  une  Cour  de 
Justice,  d'autre  part. 

M.  Hagerup  ne  va  pas  jusqu'a  dire  que  les 
litiges  ne  possedent  pas  d'autres  aspects,  qui 
pourraient  obliger  les  membres  du  Comite  a 
les  envisager  sous  un  autre  angle.  Ces  aspects 
pourraient  impliquer  la  necessite  de  conserver 
la  Cour  Permanente  d'Arbitrage  a  cote  de  la 
Cour  de  Justice,  qu'on  est  en  train  de  creer. 

M.  Hagerup  laisse  cependant  de  cote  ce 
probleme  particulier  pour  faire  valoir  son  opinion 
que  la  nouvelle  Cour  doit  etre  une  institution 
juridique.  Or,  sur  le  terrain  du  droit,  il  y  a  un 
principe  indiscutable,  celui  de  1'egalite  de  tous 
les  Etats  souverains.  Les  tentatives  de  la 
deuxieme  Conference  de  la  Paix,  en  vue  de  creer 
une  Cour  Permanente,  ont  e'choue',  grace  a  1'im- 
possibilite'  ou  Ton  s'est  trouve"  de  donner  satis- 
faction, en  meme  temps,  a  ce  principe,  et  aux 
exigences  de  certaines  grandes  Puissances  qui 
pretendaient  exercer  une  influence  predominante 
sur  la  composition  de  la  Cour.  C'est  la  la  diffi- 
culte  qu'il  faut,  en  premier  lieu,  envisager. 

Le  principe  de  1'e'galite'  des  Etats  c'est  la 
Magna  Charta  des  Etats  secondaries.  Et  c'est 
une  consideration  eminemment  juridique.  II  ne 
faut  pas  meler  de  la  politique  aux  problemes 
d'ordre  juridique,  et  M.  Hagerup  est  ferme- 
ment  convaincu  que  si  Ton  tachait  d'introduire 
un  element  d'inegalite  dans  le  projet  de  1'eta- 
blissement  de  la  Cour  de  Justice,  ce  projet  tom- 
berait,  comme  est  tombe"  le  projet  de  1907.  Les 
pays  scandinaves,  la  Suisse  et  probablement  les 
autres  Etats  de  second  ordre  s'opposeraient  a 
son  adoption.  II  n'est  pas  possible  d'arriver  a  un 
compromis  en  se  placant  sur  le  terrain  qu'a  choisi 
M.  Adatci. 

Quant  aux  modalite"s  de  la  nomination  des 
juges,  M.  Hagerup  est  tout  pret  a  se  rallier  a 


embodies  the  main  principles  for  guidance  in  the 
solution  of  the  problem  of  the  nomination  of 
the  judges.  With  regard  to  the  other  points, 
which  in  his  opinion  are  of  secondary  impor- 
tance, he  reserved  his  opinion. 

The  PRESIDENT  stated  that  M.  Bevilaqua 
and  M.  F  e  r  n  a  n  d  e  s,  who  was  entitled  to  attend 
the  meetings  as  the  counsellor  to  M.  Bevi- 
laqua, were  both  absent. 

M.  HAGERUP  said  that  his  starting  point 
was  that  of  M.  Altamira.  He  also  thought  that 
every  question  submitted  to  a  Court  could  be  re- 
duced to  a  legal  question.  If  this  was  true,  a  com- 
parison between  the  administrative  Committees 
•mentioned  by  M.  Adatci  and  the  Court  of 
Justice  was  impossible. 

M.  Hagerup  did  not  go  so  far  as  to 
say  that  disputes  do  not  present  other  aspects 
which  may  make  it  necessary  to  consider  them 
from  other  viewpoints.  These  other  aspects 
may  indeed  make  it  necessary  to*  maintain  the 
Permanent  Court  of  Arbitration  along  with  the 
Court  of  Justice  which  the  Committee  is  in  the 
process  of  creating. 

M.  Hagerup,  however,  did  not  enter  into 
that  particular  point.  He  went  on  to  state  that 
in  his  opinion  the  new  Court  should  be  a  juridical 
organisation;  but  in  the  domain  of  law  there  is 
one  indisputable  principle,  that  of  the  equality 
of  sovereign  states.  The  endeavours  of  the  Second 
Peace  Conference  to  create  a  Permanent  Court 
did  not  succeed,  because  it  was  found  impossible 
to  act  at  the  same  time  on  this  principle  and  to 
meet  the  exigencies  of  certain  great  Powers  to 
exercise  a  predominant  influence  in  the  com- 
position of  the  Court.  This  is  the  difficulty  which 
foremost  it  is  necessary  to  solve. 

The  principle  of  the  equality  of  States  is 
the  Magna  Charta  of  the  smaller  States  and 
it  is  an  outstanding  juridical  argument.  Poli- 
tical considerations  should  not  come  into  account 
for  the  solution  of  juridical  problems,  anc  M. 
•Hagerup  is  convinced  that  if  one  tried  to  intro- 
duce an  element  of  inequality  into  the  scheme  for 
the  Court  of  Justice,  this  scheme  would  fall  to 
the  ground  as  did  the  scheme  of  1907.  The 
Scandinavian  countries,  Switzerland,  and  proba- 
bly other  states  of  secondary  rank  would  oppose 
its  adoption.  It  is  impossible  to  strike  a  com- 
promise in  adopting  the  point  of  view  presented 
by  M.  Adatci. 

With  regard  to  the  details  of  the  nomination 

of  the  judges  M.   Hagerup  was  prepared  to 

pt  any  opinion  reconcilable  with  the  prin- 
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toute  opinion  compatible  avec  le  principe  de 
regalite  des  Etats,  qui  est  pour  lui  le  point 
essentiel  du  probleme.  Son  point  de  vue  se 
trouve  expos^  en  detail  dans  le  projet  commun 
des  pays  scandinaves,  auquel  il  a  collabore  lui- 
meme;  mais  le  projet  des  Puissances  neutres  de 
fevrier  dernier  et  celui  de  1'Union  Juridique  In- 
ternationale lui  semblent  pleinement  acceptable^. 
L'essentiel,  pour  M.  Hagerup,  c'est  de  trou- 
ver  —  sur  la  base  juridique  indiquee  —  des  juges 
independants,  possedant  la  plus  haute  compe- 
tence, la  plus  vaste  experience,  les  plus  hautes 
qualites  morales. 

M.  DE  LAPRADELLE  veut  se  borner  a  dire 
son  opinion,  sans  y  ajouter  les  arguments  qui 
militent  en  sa  faveur.  La  distinction  entre  le  point 
de  vue  politique  et  le  point  de  vue  juridique  est 
selon  lui  fondamentale.  Sur  le  terrain  juridique, 
les  Etats  sont  e"gaux;  I'dgalite  des  Etats  pour  la 
nomination  des  juges  n'est  que  la  consequence 
necessaire  de  ce  principe.  A  Bruxelles,  ou  domi- 
nait  surtout  llesprit  pacifiste,  ainsi  qu'a  la  con- 
ference de  1'Union  Juridique  Internationale  a 
Paris,  on  s'est  rendu  compte  de  cette  verite,  et 
on  s'est  unanimement  prononce  en  faveur  du 
principe  de  1'egalite  des  Etats.  M.  de  Lapra- 
delle  espere  vivement  que  1'echange  de  vues 
entre  les  membres  du  Comite",  aboutira  a  les  ral- 
lier  tous  autour  de  ce  meme  principe. 

M.  LODER  est  heureux  de  constater  que,  jus- 
qu'ici,  presque  tous  les  membres  se  sont  pronon- 
c£s  en  faveur  du  principe  de  1'egalite  des  Etats, 
principe  dont  s'inspire  dgalement  le  projet  de 
la  Haye  de  fevrier  dernier.  II  faut  se  rendre 
compte,  en  premier  lieu,  du  fait  qu'il  s'agit  ici 
d'une  question  d'ordre  juridique  et  qu'il  faut 
essayer  de  trouver  les  moyens  les  plus  efficaces 
pour  proteger  le  caractere  juridique  de  la  nou- 
velle  institution. 

M.  Loder  se  rallie  a  ce  qui  a  ete  dit  par 
M.M.  Altamira,  Hagerup  et  de  Lapra- 
delle. 

LORD  PHILLIMORE  dit  que,  a  son  avis,  le 
Comite  a  la  tache  de  preparer  le  plan  pour 
retablissement  d'une  Cour  Permanente  de  Justice 
qui  devrait  etre  une  Cour  de  Justice  dans  le  sens 
veritable  du  mot,  une  cour  devant  laquelle  pour- 
raient  etre  cites  des  Etats  ayant  contrevenu  a 
la  loi  des  nations,  sans  leur  consentement 
prealable. 

Du  principe  ainsi  pose  decoulent  deux  con- 
sequences essentielles. 

D'abord  il  faut  de  bons  juges,  ce  qui  ne  veut 


ciple  of  equality  of  States,  which  is  to  him  the 
essential  feature  of  the  problem.  His  particular 
point  of  view  is  set  forth  in  detail  in  the  joint 
scheme  of  the  Scandinavian  countries,  in  the 
preparation  of  which  he  has  taken  part  himself ; 
but  the  proposal  of  the  neutral  Powers  dated 
February  last,  and  also  the  proposal  of  the  Union 
Juridique  Internationale  seem  to  him  quite  accept- 
able. In  the  opinion  of  M.  Hagerup  the  really 
important  thing  is  to  find,  on  the  juridical  basis 
that  he  had  indicated  independent  judges  in 
possession  of  the  highest  competency,  the  largest 
experience,  and  the  highest  moral  character. 

M.  DE1  LAPRA'DELLE  wished  to  state  his  opi- 
nion without  adding  the  arguments  which  go 
to  support  it.  In  his  opinion  the  distinction  be- 
tween the  political  and  juridical  point  of  view 
is  fundamental.  In  the  domain  of  law  the  States 
are  equal,  and  the  equality  of  States  with  regard 
to  the  nomination  of  judges  is  nothing  but  the 
necessary  consequence  of  this  principle.  At  Brus- 
sels, where  the  pacifist  spirit  was  predominant, 
and  also  at  the  Paris  conference  of  the  Union 
Juridique  Internationale,  this  truth  was  taken 
into  consideration,  and  a  unanimous  decision 
pronounced  in  favour  of  equality  of  States.  M.  de 
Lapradelle  sincerely  hoped  that  the  exchange 
of  opinions  between  the  members  of  the  Com- 
mittee would  result  in  gaining  their  support  for 
this  same  principle. 

M.  LODER  was  glad  to  state  that  up  to  this 
point  almost  all  the  members  had  favored  the 
principle  of  equality  of  States,  the  principle  which 
also  inspired  the  Hague  scheme  of  February 
last.  It  was  necessary  to  realise  first  of  all  that  the 
question  to  be  solved  is  a  juridical  question, 
and  that  an  attempt  must  be  made  to  find  the 
most  effective  means  to  protect  the  juridical 
character  of  the  new  organisation. 

M.  Loder  wished  to  support  the  arguments  of 
M.  Altamira,  M.  Hagerup,  and  M.  de  La- 
pradelle. 

LORD  PHILLIMORE  said  that  in  his  opinion 
the  Committee's  task  is  to  prepare  plans  for  the 
establishment  of  a  Permanent  Court  of  Justice 
which  should  be  a  Court  of  Justice  in  the  true 
sense  of  the  word,  a  Court  before  which  it  should 
be  possible  to  call  States  having  broken  the  law 
of  Nations,  without  having  to  obtain  their  con- 
sent in  advance. 

From  the  principle  so  stated,  there  arose  two 
essential  consequences : 

i.   It  is  necessary  to  have  good  judges;  that 
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pas  necessairement  dire  des  jurisconsultes  ex- 
perts. Un  juge  doit  avoir  bien  d'autres  qualites 
encore.  II  lui  faut  de  la  loyaute,  de  la  probite, 
une  certaine  largesse  de  vues,  de  la  patience  et 
du  courage.  Si  les  juges  sont  choisis  parmi  des 
jurisconsultes  eminents,  figurant  sur  une  liste 
unique,  il  n'est  pas  certain  que  le  re'sultat  obtenu 
soil  celui  auquel  on  aspire.  II  faut  qu'il  y  ait  la 
possibilite  de  choisir  comme  juge,  non  pas  seule- 
ment  des  jurisconsultes,  mais  aussi,  par  exemple, 
des  administrateurs. 

Deuxiemement,  il  faut  que  la  Cour  ait  derriere 
elle  une  force  materielle  pour  assurer  1'execu- 
tion  de  ses  decisions.  II  ne  taut  pas  que  les  Etats 
puissent  eviter  de  se  conformer  aux  jugements  de 
la  Cour.  Dans  cet  ordre  d'idees,  il  est  n^cessaire 
de  composer  la  Cour  de  telle  sorte  qu'elle  ren- 
ferme  des  representants  des  grands  Etats  -  -  ex- 
pression a  laquelle  Lord  Phillimore  donne, 
pour  le  moment,  le  sens  commun  et  etroit  d'Etats 
etendus  et  populeux.  Si  la  Cour  ne  comptait  pas 
ces  representants  parmi  ses  membres,  il  lui  man- 
querait,  comme  Ton  dit  en  Angleterre,  le  ,,back- 
bone",  1'epine  dorsale. 

Lord  Phillimore  pense  aussi  a  la  situa- 
tion de  la  Cour  vis-a-vis  1'opinion  publique.  Peut- 
on  vraiment  concevoir  que  les  peuples  des  grands 
Etats  admettent  que  leur  patrie  se  soumette  au 
jugement  d'une  Cour  ou  elle  n'est  pas  represen- 
ted? Le  doute  qui  existe  a  cet  egard  est  une  des 
raisons  pour  lesquelles  il  faut  qu'il  y  ait,  derriere 
la  Cour,  une  grande  force  materielle.  Lord 
Phillimore  craint  que  1'Anglais  ordinaire  ne 
soit  point  satisfait  d'une  Cour  au  sein  de  la- 
quelle sa  patrie  ne  serait  pas  represented.  Pour 
cette  raison  Lord  Phillimore.se  rallie  a  la 
proposition  de  M.  Adatci.  II  declare  que  1'ob- 
servation  de  celui-ci  concernant  la  necessity 
d'assurer  la  viabilite  de  la  Cour  a  fait  sur  lui  une 
impression  profonde. 

Lord  Phillimore  n'ignore  pas  que  cette 
proposition  va  a  Ten  centre  des  vues  qui  ont 
trouve'  leur  expression  dans  plusieurs  projets 
existants,  entre  autres  dans  celui  des  cinq  Etats 
neutres.  Mais  d'autre  part,  le  principe  sur  lequel 
est  base'e  1'opinion  de  M.  Adatci  a  e"te  adopte 
dans  la  Convention  relative  a  1'^tablissement 
d'une  Cour  Internationale  des  Prises.  D'ailleurs, 
les  intdrets  des  petites  Puissances  seraient  sauve- 
garde\s  par  le  fait  que  leurs  representants  se- 
raient toujours  en  majorite"  a  la  Cour. 

Lord  Phillimore  examine  ensuite  quel- 
les  sont  actuellement  les  grandes  Puissances.  II 
fait  observer  que  le  caractere  de  grands  et 
de  petits  Etats  n'est  point  permanent.  La  Russie, 
par  exemple,  s'est  scinde"e  en  plusieurs  petits 


does  not  necessarily  mean  expert  jurisconsults. 
A  judge  ought  to  have  many  other  qualities, 
he  must  have  loyalty,  probity,  a  certain  breadth 
of  vision,  patience,  and  courage.  If  judges  are 
chosen  from  among  eminent  jurisconsults  named 
in  one  single  list,  it  is  not  certain  that 
the  results  obtained  would  be  those  hoped 
for.  It  must  be  possible  to  choose  judges 
not  only  from  among  jurisconsults  but  also,  for 
example,  from  among  administrators. 

2.  The  Court  must  have  behind  it  a  material 
force  to  ensure  the  execution  of  its  decisions. 
Governments  must  not  be  able  to  evade  com- 
plying with' the  judgments  of  the  Court.  \Vith  this 
in  view  the  Court  must  be  so  constructed  that  it 
includes  representatives  of  the  ,, Great  Powers", 
an  expression  to  which  Lord  Phillimore 
gave  at  the  moment  only  the  common  and 
narrow  meaning  of  the  word,  -  -  States  of  large 
territory  and  great  population.  If  the  Court  did 
not  include  representatives  of  these  among  its 
members,  it  would  lack  what  in  England  is  called 
,,back-bone." 

Lord  Phillimore  considered  also  the  rela- 
tion of  the  Court  to  public  opinion.  Is  il  possible 
to  conceive  the  peoples  of  the  Great  Powers  con- 
senting to>  have  their  country  submit  to  the 
judgment  of  a  Court  on  which  they  are  not 
represented?  The  doubt  which  exists  in  this 
connection  is  one  of  the  reasons  for  which  it  is 
necessary .  to  have  behind  the  Court  a  strong 
material  force.  Lord  Phillimore  feared  that 
the  ordinary  Englishman  would  not  be  at  all 
satisfied  with  a  Court  on  which  his  country  was 
not  represented.  For  this  reason  Lord  Philli- 
more agreed  with  the  proposition  of  M. 
Adatci.  He  declared  that  the  observations  of 
M.  Adatci  concerning  the  necessity  of  assuring 
the  Court's  practicability  had  made  a  profound 
impression  on  him. 

Lord  Phillimore  did  not  disregard  the 
fact  that  this  proposition  goes  counter  to  the 
views  which  had  found  expression  in  several  of 
the  existing  plans,  among  others  those  of  the 
Five  Neutral  Powers ;  but  on  the  other  hand  the 
principle  on  which  M.  A  d a  t  c  i's  opinion  is  based 
had  been  included  in  the  Convention  relative  to 
the  establishment  of  an  International  Prize  Court. 
Furthermore  the  interests  of  the  small  Powers 
would  be  protected  by  the  fact  that  their  repre- 
sentatives are  always  in  the  majority  on  the 
Court. 

Lord  Phillimore  proceeded  to  consider 
the  question  of  which  actually  are  the  Great 
Powers.  He  observed  that  the  character  of 
great  and  small  Powers  is  by  no  means  fixed. 
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Etats;  d'autre  part,  le  jour  n'est  probablement 
pas  tres  e"loign£  oil  1'Argentine  et  le  Bresil  seront 
de  grandes  Puissances,  ce  mot  dtant  toujours 
employ^  dans  le  sens  restreint  qu'il  a  defini  pi 
demment,  —  des  Puissances  qui  seraient  certaine- 
ment  aussi  grandes  que  les  Dominions  Britanni- 
ques  si  celles-ci  £taient  s£par6es  de  la  metropole. 

II  fait  e'galement  observer  que,  si  les  £i 
I'm'.-,  ne  formaient  pas  un  seul  Etat,  ils  auraient 
plus  de  40  votes,  tandis  que,  maintenant.  ils  n'en 
out  qu'un  seul,  et  que  d'autre  part,  la  Monarchic 
Austru-Hongroise  qui  autrefois  n'avait  qu'unc 
\oi\,  dispose  de  trois  voix  depuis  qu'elle  s'est 
scindee  en  trois  Etats  differents. 

Lord  Phillimore  attire  aussi  1'attention 
du  Comit£  sur  les  cas  ou  1'in^galite  entre  les 
Etats  est  deja  acceptee  en  droit  international. 
II  mentionne  les  dispositions  du  Pacte  de  la 
Societe  des  Nations,  selon  lesquelles  les  Etats 
n'ont  en  ge"ne"ral  qu'une  voix,  tandis  que  la 
Grande  Bretagne  en  a  sept.  II  mentionne  egale- 
ment  le  nombre  inegal  de  votes  donnes  par  la 
Convention  Postale  aux  differents  membres  de 
1'Union. 

Lord  Phillimore  resume  ainsi  sa  these : 
il  faut  que  la  nouvelle  Cour  ait  derriere  elle  la 
force  materielle.  Elle  n'aura  cette  force  que 
si  elle  renferme  des  representants  des  gran- 
des Puissances;  sinon  la  nouvelle  Cour  n'aura 
pas  plus  d'autorit£  que  la  Cour  Permanente 
d' Arbitrage.  II  est  vrai  que  celle-ci,  en  plusieurs 
occasions,  a  evit6  de  petites  guerres,  mais  elle 
a  ete  insuff isante  pour  prevenir  la  grande  guerre. 

On  peut  donner  aux  petites  Puissances  toutes 
sortes  de  satisfactions  formelles  et  leur  faire 
toutes  sortes  de  concessions  qui  ne  touchent  pas 
au  fond  meme  du  probleme,  mais  Lord  Philli- 
more ne  peut  admettre  le  principe  sur  lequel 
sont  basees  les  revendications  des  petits  Etats. 

II  se  rallie  a  la  proposition  de  M.  Adatci. 


M.  RICCI-BUSATTI  declare  que  son  point 
de  depart  n'est  pas  le  meme  que  celui  des  autres 
membres.  Neanmoins  ses  conclusions  ressem- 
bleront  peut  etre  k  celles  de  ses  collegues.  La 
difference  entre  la  politique  et  le  droit,  entre 
I'6quit6  et  la  justice,  entre  un  arbitrage  et  une 
decision  judiciaire,  a  et6  fortement  mise  en  re- 
lief. Tout  de  meme,  il  est  impossible  de  la  definir 
exactement.  En  effet,  dans  1'opinion  de  M. 
Ricci-Busatti  il  n'y  a  pas  de  question  qui 
ne  puisse  etre  re'solue  sur  la  base  du  droit; 
mais  il  n'y  a  pas  non  plus  de  differend  entre 
Etats  entierement  au  dehors  de  toute  considera- 
tion politique.  II  est  e'galement  impossible  de 


Russia,  for  example,  was  cut  up  into  several  small 
States;  on  the  other  hand  the  day  was  probably 
not  far  off,  when  the  Argentine  and  Brazil  would 
be  Great  \\  \\  the  word  being  employed 

in    the    restrict.  >e    which    1  rlier 

defined,  -  -  Powers  which   should  be  in  reality 
as  large  as  the  British  Dominions  if  these  \ 
separated   from    the    Mother    Country. 

He  observed  also  that  ii  ited  States  did 

not  form  one  single  Government,  they  would 
more  than  40  votes,  whereas  now  the.  only 

a  single  one ;  and  on  the  other  hand,  the  Austro- 
Hungarian  Monarchy,  which  formerly  had  only 
one  vote,  now  has  three  after  her  division  into 
three  separate  States. 

Lord  Phillimore  also  drew  the  attention 
of  the  Committee  to  the  cases  of  inequality  !> 
tween  States  already  recognised  by  international 
law.  He  mentioned  the  provisions  of  the  Cove- 
nant  of   the    League   of    Nations,    according   to 
which  States  have  generally  only  one  vote,  while 
Great  Britain  has  seven ;  he  mentioned  also  the 
inequal   number  of  votes  given  by   the    ! 
Convention    to    the    different   members   of   the 
Union. 

Lord  Phillimore  summed  up  his  remarks 
as  follows :  The  Court  must  have  behind  it  ma- 
terial force.  It  will  have  this  force  only  if  it 
includes  representatives  of  the  Great  Powers ; 
otherwise  the  new  Court  will  have  no  more 
authority  than  the  Permanent  Court  of  Arbi- 
tration. It  is  true  that  the  latter  on  several  occa- 
sions has  avoided  small  wars,  but  it  was  unable 
to  prevent  the  Great  War. 

It  was  possible  to  give  to  the  small  Powers  all 
kinds  of  formal  satisfaction  and  to  make  all 
kinds  of  concessions  to  them  which  do  not  touch 
the  heart  of  the  problem,  but  the  principle  on 
which  the  claims  of  the  small  Powers  are  based 
could  not  be  admitted. 

He  gave  his  support  to  the  plan  of  M.  Adatci. 

M.  RICCI-BUSATTI  remarked  that  his  start- 
ing point  was  not  the  same  as  that  of  the  other 
members,  but  that  his  conclusions  were  perhaps 
similar  to  those  of  his  colleagues.  The  difference 
between  politics  and  law,  between  equity  and 
justice,  between  arbitration  and  judicial  decision 
had  been  sharply  pointed  out.  It  was  impossible, 
hiowrever,  to  define  the  difference  exactly.  In  the 
opinion  of  M.  Ricci-Busatti  all  questions 
might  be  decided  on  a  legal  basis;  yet  this  fact 
did  not  exclude  political  considerations  from  in- 
fk".  ncing  disputes1  between  States.  Similarly  it  was 
impossible  to  trace  clearly  the  line  of  demarcation 
between  the  functions  of  an  arbitrator  and  those 
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bien  nettement  fixer  des  limites  entre  le  role  des 
arbitres  et  celui  des  juges;  ils  exercent,  dans 
bien  des  cas,  les  memes  fonctions;  leur  origine  est 
commune.  L'equite,  c'est  enfin  1'essence  meme 
du  droit,  qui  n'en  est  que  la  forme. 

On  ne  peut  done  pas  baser  la  creation  de  la 
nouvelle  Cour  sur  des  distinctions  de  cette  sorte. 

II  faut  prendre  plutot  en  consideration  le  but  et 
la  nature  des  fonctions  dont  il  s'agit;  savoir:  la 
solution  des  litiges  par  une  autorite  autre  que 
celle  des  Parties  elles-memes;  il  n'y  a  sur  cette 
base  qu'un  probleme  de  developpements  suc- 
cessifs.  La  Cour  de  Justice  surgira  graduelle- 
ment  de  la  Cour  d'Arbitrage,  telle  qu'elle  existe. 

Cette  nouvelle  Cour  doit  avoir  une  vie  aussi 
independante  que  possible.  En  derniere  analyse, 
son  autorite  decoule  de  la  communaute  des  Etats; 
mais  il  est  necessaire  de  bien  distinguer  les  fonc- 
tions judiciaires  des  Etats  de  leurs  fonctions  gou- 
vernementales.  Si  cette  distinction  peut  vraiment 
etre  realisee,  ce  serait  un  grand  avantage  pour  le 
developpement  du  droit  international,  de  la  So- 
ciete  des  Nations  et  de  ses  organes.  C'est  pour- 
quoi  M.  Ricci-Busatti  voudrait  ecarter  toute 
solution  du  probleme  concernant  la  nomination 
des  juges,  qui  impliquerait  un  groupement  quel- 
conque  des  Etats;  il  prefererait  s'en  remettre  a 
la  Cour  d' Arbitrage,  selon  le  pro  jet  de  M.  le  B  a- 
ron  Descamps.  En  ce  qui  concerne  la  ,,viabi- 
lite""  de'  1'institution  a  creer,  M.  Ricci-Busatti 
admet  que  1'opinion  de  Lord  Phillimore  et 
de  M.  Adatci  est,  dans  une  certaine  mesure, 
justified :  I'e'galite  entre  les  Etats  n'existe  pas  en 
j ait;  mais  d'autre  part,  il  est  actuellement  impos- 
sible de  nier  qu'ils  soient  tous  egaux  en  droit,  et 
il  faut  maintenir  ce  principe.  L'inegalite  reelle 
aura,  automatiquement,  1'influence  qui  lui  est 
due;  1'influence  des  differents  pays  sur  la  creation 
et  sur  1'activite  de  la  Cour,  sera  proportionnee, 
tout  naturellement,  a  1'importance  relative  de 
chacun  d'eux,  tout  comme  dans  chaque  pays,* 
1'inegalite  sociale  joue  son  role,  independamment 
de  regalite"  de  tous  devant  la  loi.  Quant  a  la  force 
materielle  qui  assurera  1'execution  des  sentences, 
celle-ci  repose  sur  1'engagement  solennel  qui  a  e'te' 
pris  par  tous  les  Gouvernements.  En  revenant 
a  1'exemple  mentionne  par  M.  Adatci,  M. 
Ricci-Busat-ti  fait  ressortir  la  difference  qu'il 
y  a  entre  1'organisation  judiciaire  et  les  organi- 
sations politiques  ou  administratives;  toute  orga- 
nisation de  ce  genre  doit  ne'cessairement  tenir 
comptc  des  differences  entre  les  inte"rets  qui  sont 
enjeuets'y  adapter  autant  que  possible.  Ondevra 
disruter  longuement  afin  d'y  re'ussir:  M.  Ric- 
ri-lSusatti  rappelle,  a  cet  egard,  que  les  de"le- 
des  Pays-Bas  rdclamaient  a  juste  titre  que 


of  a  judge.  In  many  cases  they  exercise  the  same 
functions;  their  origin  is  the  same.  Equity  is  the 
very  essence  of  law,  which  is  merely,  its  form. 

It  is  thus  impossible  to  found  the  new  Court  ou 
distinctions  of  this  character. 

It  is  the  aim  and  nature  of  the  junction  of  the 
Court  that  must  be  considered.  The  Court  was  in- 
tended to  settle  disputes  between  States  by  an  au- 
thority other  than  that  of  the  States  themselves. 
On  this  basis  the  problem  is  only  one  of  succes- 
sive development :  The  Court  of  justice  would 
gradually  emerge  from  the  Court  of  Arbitration 
as  it  exists. 

The  Court  must  have  as  independent  a  life  as 
possible.  In  final  analysis,  its  authority  was  deriv- 
ed from  the  community  of  States,  but  it  is  ne- 
cessary to  distinguish  clearly  the  judicial  func- 
tions of  a  State  from  its  governmental  functions. 
If  this  could  be  achieved,  it  would  be  a  great 
advantage  for  the  development  of  international 
law,  of  the  League  of  Nations,  and  of  its  organs. 
For  this  reason  M.  Ricci-Busatti  wished  to 
set  aside  every  solution  of  the  problem  of  the 
nomination  of  judges,  which  would  involve  any 
grouping  of  States.  He  should  prefer  to  leave  the 
task  to   the  Court  of  Arbitration  according  to 
the  plan  of  Baron  Descamps.  In  that  which 
concerned  the  practicability  of  the  institution  to 
be  created,  M.  Ricci-Busatti  admitted  that 
toi  a  certain  degree  the  opinion  of  Lord  Phil- 
limore   and    of    M.    Adatci     was   justified: 
equality  between  states  did  not  exist  in  fact,  but 
on  the  other  hand  it  was  impossible  to  deny  that 
they  were  all  equal  in  law,  and  it  was  necessary  to 
maintain  this  principle.  Existing  inequality  would 
have  automatically  the  influence  to  which  it  was 
entitled;  the  influence  of  the  different  countries 
on  the  creation  and  activities  of  the  Court  would 
be  proportional,  quite  naturally,  to  the  relative 
importance   of   each   one,   exactly   the   same   as 
in  each  country  social  inequality  played  its  role 
quite  independently  of  the  equality  of  all  before 
the  law.  Regarding  the  material  force  to  assure 
the  execution  of  sentences,  this  execution  rested 
on  the  formal  obligation  accepted  by  the  govern- 
ments. In  reverting  to  the  example  mentioned  by, 
M.  Adatci,   M.   Ricci-Busatti  pointed  out 
the  differences  which  exist  between  the  judicial 
,  organisations  and  the  political  or  administrative 
organisations;    all   organisations   of  this   nature 
should  take  into  consideration  the  weight  of  the 
different  interests  at  stake,  and  adapt  themselves 
to  the  situation  as  much  as  possible.  A  thorough 
discussion  was  required  in  order  to  arrive  at  a 
successful  solution.  M.  Ricci-Busatti  recalled 
in  this  connection  that  the  delegates  from  Hoi- 
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leur  pays  fut  traite"  en  grande  puissance,  pour  les 
questions  qui  rentraient  dans  la  competence  de 
la  Commission  dont  a  parl£  M.  Adatci;  dgale- 
ment  la  Belgique  avait  bien  le  droit  etre  classee 
parmi  les  grandes  Puissances,  relativement  aux 
questions  d'industrie  et  de  travail.  Mais  lorsqu'il 
s'agit  de  realiser  la  justice  dans  la  solution  des 
litiges  eventuels,  il  n'y  a  plus  de  grands  ou  dc 
petits  Etats:  1'inte'ret  de  tous  est  le  meTne. 


Mr.  ROOT  a  1'impression  de  se  trouver  main- 
tenant  en  face  de  la  difficult^  qui  a  empech£  la 
creation  de  la  Cour  Permanente  en  1907. 

La  difficult^  reside,  en  somme,  dans  le  conflit 
entre  le  principe  de  I'dgalitd  des  Etats  et  lacrainte 
des  grandes  Puissances  d'avoir  a  se  soumettre 
aux  jugements  d'une  Cour  dont  la  majorite  des 
membres  seraient  toujours  des  ressortissants  de 
petits  Etats. 

Quelques-uns  des  membres  du  Comite  se  sont 
rallies  a  la  premiere  maniere  de  voir,  quelques 
autres  a  la  seconde.  La  simple  constatation  de 
ces  difficujtes  ne  fournit  cependant  pas  de  so- 
lution. 

Les  deux  opinions  sont,  en  quelque  mesure, 
justifiees.  L'e"galite  des  Etats  est  le  fondement 
du  droit  entre  nations. 

D'autre  part,  de  la  decision  de  la  Cour  depen- 
dent des  intere"ts  autrement  vitaux  pour  les 
grands  groupements  de  population  que  pour  les 
petits  Etats. 

L'egalite"  juridique  des  Etats  ne  coincide  pas 
avec  1'inegalite  des  interets  pratiques  qui  depen- 
dent de  toute  leur  vie  nationale. 

Le  probleme  a  resoudre  est  maintenant,  selon 
Mr.  Root,  de  concilier  entre  eux  les  deux  points 
de  vue. 

Mr.  Root  fait  remarquer  que  des  situations 
semblables  se  produisent  frequemment  dans  la 
vie  inte"rieure  des  Etats.  II  cite  comme  exemple, 
les  Etats-Unis  qui  s'etaient  trouves  en  1787 
devant  un  probleme  exactement  semblable  a  celui 
que  le  Comite"  a  maintenant  a  r^soudre.  LesEtais 
les  plus  grands  et  les  plus  populeux  n'etaient 
guere  disposes  a  admettre  le  principe  de  1'egalite, 
tandis  que  les  petits  Etats  ne  voulaient  pas  recon- 
naitre  aux  autres  la  suprematie  qui  leur  e"tait  due, 
en  raison  de  leur  importance  et  de  leur  richesse. 

On  sortit  de  cette  impasse  en  creant  deux 
chambres.  La  composition  de  1'une  dtait  fondee 
sur  le  principe  de  1'egalite  des  Etats,  et  celle  de 
1'autre,  sur  le  nombre  d'habitants,  abstraction  faite 
des  Etats  souverains  ou  ils  e"taient  domicilies.  La 
me"thode,  employee  ainsi  en  Ame"rique,  est  la 


land  claimed  with  all  reason  that  their  country 
be  considered  as  a  great  Power  ini  regard 
to  the  questions  which  came  under  the  juris- 
diction of  the  Commission  mentioned  by  M. 
Adatci.  Similarly,  in  the  case  of  the  ques- 
tions of  labour,  Belgium  had  the  right  to 
be  classed  as  a  great  Power.  But  in  the  admi- 
nistration of  justice  in  eventual  cases,  great  or 
small  Powers  did  not  exist :  the  interest  of  all  is 
the  same. 

Mr.  ROOT  said  that  he  found  himself  con- 
fronted by  the  difficulty  which  prevented  the 
creation  of  the  Permanent  Court  in  1907. 

The  difficulty  \vas  the  conflict  between  the 
principle  of  the  equality  of  States  and  the  Great 
Powers'  fear  of  finding  themselves  having  to 
submit  to  the  judgment  of  a  Court  in  which 
the  majority  of  the  members  were  representa- 
tives of  small  states. 

Some  of  the  members  of  the  Committee  sup- 
ported the  first  point  of  view,  others  the  second. 
However,  a  simple  statement  of  the  problem  did 
not  solve  the  difficulty. 

The  two  opinions  were,  to  a  certain  extent, 
justified.  The  equality  of  States  was  the  founda- 
tion of  justice  between  nations. 

On  the  other  hand,  the  great  groupings  of 
population  had  far  more  active  interests  depend- 
ent on  the  decisions  of  the  Court  than  the 
smaller  ones. 

Juridical  equality  of  States  did  not  coincide 
with  the  inequality  of  practical  interests  which 
depend  upon  the  whole  national  life  of  the 
peoples. 

The  problem  to  be  solved  by  the  Committee 
was,  in  the  words  of  Mr.  Root,  to  conciliate  the 
two  points  of  view. 

Mr.  Root  made  the  remark  that  similar  situa- 
tions were  produced  frequently  in  the  interior 
life  of  states.  He  mentioned  as  an  example  the 
United  States,  which  found  itself  in  1787  con- 
fronted by  a  problem  exactly  analogous  to  tint 
which  the  Committee  now  had  to  solve.  The  larger 
and  more  populous  States  were  not  disposed  to 
accept  the  principle  of  equality,  while  the  small 
States  did  not  wish  to  recognise  the  supreinar 
which  was  due  to  the  great  States  by  reason  of 
their  importance  and  of  their  wealth. 

The  way  out  of  the  difficulty  was  by  creating 
two  chambers,  the  composition  of  one  based  on 
the  principle  of  equality  of  States  and  the  other 
on  the  population,  without  regard  to  the  sove- 
reign States  in  which  the  citizens  resided.  The 
method  employed  in  America  was  the  method 
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methode  de  la  civilisation:  de  trouver  des  moyens 
de  concilier,  pour  assurer  des  fins  utiles,  des 
theories  politiques  en  conflit. 

Mr.  Root  n'a  pas  trouve  la  solution  qu'il 
cherche,  mais  il  a  la  conviction  que  cette  solution 
peut  etre  trouvee.  Mr.  Root  exprime,  a  ce  pro- 
pos,  le  desir  de  pouvoir  examiner  en  detail  les 
propositions  du  Baron  D  e  s  c  a  m  p  s  et  de 
M.  Adatci. 

II  desire  attirer  aussi  1'attention  de  ses  colle- 
gues  sur  la  question  de  savoir  quelles  relations 
il  doit  y  avoir  entre  la  nouvelle  Cour,  dont  1'or- 
ganisation  a  ete  confiee  au  Comite  par  la  So- 
ciete des  Nations,  et  les  organes  politiques  de 
la  Societe.  II  est  possible  que  la  solution  du  pro- 
bleme  se  trouve  dans  1'assimilation  de  1'organi- 
sation  de  la  Cour  avec  les  organes  politiques 
de  la  Societe  des  Nations.  Les  pouvoirs  d'une 
Cour  decoulent  toujours  du  pouvoir  politique; 
Mr.  Root  mentionne  quelques  exemples  de  cette 
ve"rite.  Serait-il  possible  de  confier  1'election  des 
juges  a  l'Assembl6e  et  en  m£me  temps  au  Con- 
seil  de  la  Societe  des  Nations? 

Mr.  Root  desire  soumettre  cette  idee  a  la 
consideration  de  ses  collegues.  L'effet  pratique 
de  1'idee  serait  d'assurer  aux  petites  Puissances 
la  protection  de  leurs  interets  par  1'Assemblee, 
ou  elles  sont  en  majorite",  et  aux  grandes  Puis- 
sances la  protection  des  leurs  par  1'activite  du 
Conseil  ou  elles  ont  la  preponderance. 

Un  autre  avantage  pratique  de  1'idee,  c'est 
qu'elle  donnerait  les  moyens  de  choisir  les  meil- 
leurs  juges.  En  effet,  elle  rend  possible  la  dis- 
cussion confidentielle  des  merites  des  candidats 
et  elle  permet  aussi  d'apprendre  d'avance  si  un 
candidat  est  dispos6  a  accepter  le  poste  qui  pour- 
rait  lui  6tre  offert. 

Mr.  Root  ne  pretend  pas  donner  a  son  idee 
la  valeur  d'une  conclusion  definitive;  il  1'offre 
seulement  comme  une  me"thode  qui  s'approche 
peut-etre  davantage  de  la  solution  qu'on  recher- 
che qu'aucune  de  celles  qui  ont  ete  proposees 
jusqu'ici. 

Le  but  des  travaux  du  Comite  est  de  trouver 
une  solution  qui  permette  aux  interets  divergents 
de  prevenir  1'injustice  et  de  proposer  1'action. 
Pour  arriver  a  ce  but,  il  faut  trouver  un  moyen 
pratique,  un  de  ces  moyens,  qui  dans  le  gou- 
vernement  des  differents  Etats  servent  a  assurer 
la  liberte. 

Mr.  Root  ajoute  que  son  esprit  reste  ouvert 
a  1'examen  des  propositions  de  ses  collegues, 
ainsi  qu'a  celui  des  autres  systemes  qui  ont  ete 
proposes. 

Le  PRESIDENT  remercie  Mr.  Root  de  son 
lumineux  expose  qui,  tous  les  delegues  voudront 


of  civilisation :  to  find  the  means  of  conciliating, 
for  a   useful   end,   conflicting  political  views. 

Mr.  Root  had  not  found  the  desired  solution, 
but  he  had  the  conviction  that  this  solution  might 
be  found.  Mr.  Root  expressed,  in  this  connec- 
tion, the  wish  to  study  in  detail  the  proposals  of 
Baron  Descamps  and  M.  Adatci. 

Mr.  Root  wanted  also  to  draw  the  attention 
of  his  colleagues  to  the  question  of  what  rela- 
tionship there  should  be  between  the  new  Court 
andi  the  political  organs  of  thei  League  of  Nations. 
It  was  possible  that  the  solution  of  the  problem 
would  be  found  by  articulating  the  new  organi- 
sation with  the  political  organisation  of  the 
League.  Courts  derived  their  powers  from  the 
political  power;  Mr.  Root  mentioned  some 
examples  of  this.  Would  it  be  possible  to  vest 
the  power  of  election  of  judges  both  in  the  As- 
sembly and  in  the  Council  ? 

Mr.  Root  desired  to  submit  this  idea  for  the 
consideration  of  his  colleagues.  The  practical 
effect  of  the  idea  would  be  to  assure  to  the  small 
Powers  the  protection  of  their  interests  by  the 
Assembly  where  they  are  in  the  majority,  and  to 
the  great  Powers  the  protection  of  theirs  by 
the  activity  of  the  Council  where  they  are  pre- 
dominant. 

Another  practical  advantage  of  the  idea  was 
that  it  makes  possible  the  selection  of  the  best 
men,  it  allowed  for  the  confidential  discussion 
of  the  merits  of  the  candidates,  and  permitted 
also  the  finding  out  in  advance  whether  a  can- 
didate wofuld  be  willing  to  accept  a  position 
that  might  be  offered  to  him. 

Mr.  Root  did  not  consider  his  conclusion  as 
final,  but  only  as  a  plan  which  approached  more 
nearly  perhaps  the  desired  end  than  any  pro- 
posed up  to  the  present  time. 

The  Committee's  aim  is  to  find  a  solution  which 
would  allow  divergent  interests  to  prevent  in- 
justice and  to  suggest  action.  To  do  this,  a  prac- 
tical means  must  be  found,  one  of  the  means 
employed  by  the  various  governments  to  guar 
antee  liberty. 

Mr.  Root  added  that  his  mind  remained  open 
to  examine  his  rolleagues'projects,  and  also  those 
of  the  other  systems  proposed. 


The  PRESIDENT  thanked  Mr.  Root  for  his 
clear  explanation,  which  all  the  delegates  would 
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bien  en  convenir,  forme  une  base  serieuse  de  dis- 
cussion. Lui-meme  se  propose  de  1'examiner  d'une 
fagon  approfondie.  II  est  heureux  que  Mr.  Root, 
qui  mieux  que  personne  est  a  meme  de  renseigner 
les  dengues  au  sujet  des  institutions  am^ricaines, 
ait  bien  voulu  en  exposer  les  points  les  plus 
nnportants  dans  leur  rapport  avec  la  discussion 
actuelle. 

Le  President,  s'adressant  ensuite  a  M. 
Hammarskjold,  rend  hommage  a  ses  quali- 
t£s  de  traducteur  rapide  et  clair  qui  ont  permis, 
meme  a  ceux  des  membres  du  Comite  qui 
n'etaient  pas  aussi  completement  au  courant  de 
la  langue  anglaise  que  les  autres,  de  saisir  toute 
la  pensee  de  Mr.  Root. 

Comme  il  avait  ete  entendu  que  chacun  des 
dengues  exposerait  a  tour  de  role  ses  idees  sur 
le  probleme  a  1'orldre  du  jour,  le  President 
prend  la  parole  pour  expliquer  son  point  de  vue. 
II  dit  tout  1'interet  qu'ont  eu,  pour  lui,  les  idees 
que  les  diffe>ents  dele"gues  ont  exposees.  II  re- 
marque  que  quelques-uns  de  ses  collegues  s'at- 
tachent  a  bien  distinguer  les  conceptions  du  droit 
de  celles  de  la  politique,  tandis  que  d'autres 
disent  qu'il  n'existe  pas  de  grande  difference 
entre  ces  deux  conceptions.  II  voudrait,  cepen- 
dant  faire  toute  reserve  a  ce  dernier  egard.  Dans 
le  Memorandum,  prepare  par  la  section  juridi- 
que  du  Secretariat  General  de  la  Societe  des 
Nations,  on  a  reproduit  certain  passage  d'un 
discours  de  Mr.  Root,  ou  celui-ci  a  entrepris 
de  definir  les  differends  d'ordre  juridique.  (Voir 
VIII,  note,  dernier  alinea).  Le  President  trouve 
que  la  definition,  ainsi  donnee'par  Mr.  Root, 
est  la  plus  interessante  parmi  celles  qui  ont 
ete  formuiees  dans  la  discussion  pour  etablir 
les  traits  essentiels  des  questions  juridiques.  II 
rappelle  que  c'est  cette  definition  qui  a  ete  reprise 
par  le  Pacte  de  la  Societe  des  Nations,  en  son 
article  13.  Malheureusement  on  a,  dans  le  Pacte, 
ajoute  le  mot:  ,,generalement",  ce  qui  reduit  sen- 
siblement  la  port£e  de  la  definition  et  en  change 
1'idee.  En  effet,  aux  termes  du  Pacte  il  est  laisse 
aux  Etats  de  decider  si  une  question  «st  suscep- 
tible d'arbitrage  ou  non.  Le  Comite  devra  selon 
le  Baron  Descamps  voir  s'il  est  possible 
de  se  rapprocher  du  texte  de  Mr.  Root. 

La  necessity  de  sauvegarder  1'egalite  juridique 
des  Etats  etant  a  peu  pres  universellement  admise, 
comment  concilier  cette  egalite  avec  ce  que  le 
Baron  Descamps  appelle  la  nomination 
,,edectique"  des  membres  de  la  Cour:  tout  Etat 
partie  au  litige  doit  avoir  un  representant  k  la 
Tour.  II  faut  bien  se  rendre  compte  du'  fait  que 
les  juges  a  la  Cour  s'occuperont  de  statuer,  non 
pas  de  leurs  affaires,  mais  de  celles  des  autres 


agree,  should  provide  a  serious  basis  of  discussion, 
He  himself  intended  to  study  it  with  grr.it  < -an •. 
He  expressed' his  sat  Man  ion  that  Mr.  Root, pre- 
eminently qualified  to  inform  the  Committee  on 
American  institutions,  had  explained  some  of 
the  chief  points  relating  to  the  present  discussion. 

The  President,  speaking  then  to  M.  II  a m- 
marskjold,  praised  his  ability  as  a  rapid  and 
accurate  interpreter,  enabling  the  members  of 
the  Committee  who  were  not  as  thoroughly 
familiar  with  English  as  other  members  to  grasp 
thoroughly  Mr.  Root's  thought. 

As  it  had  been  settled  that  each  of  the  dele- 
gates would  in  turn  present  his  views  on  the 
question  on  the  agenda,  the  President  stated  his 
own  views.  He  expressed  his  interest  in  the  ideas 
advanced  by  the  various  delegates.  He  noted  the 
fact  that  some  of  his  colleagues  made  a  clear 
distinction  between  legal  and  political  concep- 
tions, while  some  others  declared  that  there  did 
not  exist  any  great  difference  between  those  two 
conceptions.  He,  however,  should  prefer  to  re- 
serve entirely  his  opinion  on  the  latter  view.  In 
the  Memorandum  prepared  by  the  Legal  Sec- 
tion of  the  Secretariat  General  of  the  League 
of  Nations,  a  certain  part  of  a  speech  by  Mr. 
Root  where  he  undertook  to  give  a  definition 
of  ,,disputes  of  a  legal  character"  had  been  repro- 
duced. ( See  VIII,  note,  last  paragraph).  The  Presi- 
dent thought  that  this  definition  of  Mr.  Root's 
was  the  most  interesting  among  those  formula;  d 
in  the  discussion  of  what  constitutes  the  principal 
features  of  a  juridical  question.  He  recalled  that 
this  definition  had  been  taken  over  by  the  Cove- 
nant of  the  League  of  Nations  in  article  13. 
Unfortunately  in  the  Covenant  the  word 
nerally"  had  been  added  -  -  an  addition  which 
had  reduced  considerably  the  scope  of  the  defi- 
nition and  altered  its  meaning.  According  to  the 
Covenant,  in  fact,  it  was  left  to  the  States  thi-m- 
selves  to  decide  whether  a  question  was  subject 
to  arbitration  or  not.  Baron  Descamps  was 
of  the  opinion  that  the  Committee  should  see  il. 
it  were  possible  to  approach  the  text  of  Mr. 
Root. 

The  necessity  of  safeguarding  the  le^.ii 
equality  of  States  being  almpst  universally  recog- 
nised, the  question  arose  as  to  how  this  equality 
was  to  be  reconciled  with  what  Baron  Des- 
camps called  the  "eclectic"  nomination  of  the 
members  of  the  Court :  the  mode  of  nomination 
according  to  which  each  State,  party  to  a  dispute, 
should  have  a  representative  on  the  Court.  One 
must  keep  in  mind  the  fact  that  the  judges 
would  have  to  deal  not  with  their  own  affairs, 


—  Ill  - 


Etats;  ce  qui  rendrait  un  privilege  d'autant  moins 
justifiable. 

Le  President,  reprenant  ensuite,  afin  de  les 
elucider,  plusieurs  points  de  1'expose"  fait  par  lui 
Ja  veille,  estime  que  pour  arriver  a  une  solution 
satisfaisante  du  probleme  actuel,  il  faudra  assurer 
la  representation  des  grands  systemes  juridiqu.es, 
au  sein  de  la  Cour.  Ceci  n'a  rien  de  contraire 
a  1'egalite  juridique  des  Etats,  et  atteint,  d'autre 
part,  le  but  vise  par  les  grandes  nations. 

Le  President  ajoute  qu'a  son  avis,  en  proce- 
dant  a  1'edification  de  la  Cour  de  Justice,  il  ne 
faut  pas  faire  table-rase  de  tout  ce  qui  a  e"te 
construit  anterieurcment  dans  le  meme  sens. 

II  existe  une  Cour  d'Arbitrage,  comprenant 
generalement  quatre  membres  nommes  par  cha- 
que  Etat,  et  ,,jouissant  de  la  plus  haute  conside- 
ration morale"  et  ,,d'une  competence  reconnue 
dans  les  questions  de  droit  international".  Ce  sont 
les  termes  memes  des  Conventions  de  1899  et  de 
1907.  Pourquoi  ne  pas  confier  a  un  tel  areopage 
la  mission  de  concourir  a  la  formation  de  juri- 
dictions  nouvelles,  dans  des  conditions  qui 
sauvegarderaient  a  la  fois  1'egalite  juridique  des 
Etats  et  les  revindications  des  grandes  nations? 

Kn  vue  d'atteindre  une  solution,  a  coup  sur 
remarquable,  du  grand  probleme  des  juridictions 
internationales,  le  groupe  des  quatre  delegues, 
non-Hue's  par  chaque  Etat  comme  arbitres  inter- 
nationaux,  designerait  un  de  ses  membres,  et 
1'ensemble  des  membres  ainsi  designed  constitue- 
rait  d'abord  une  Haute  Cour,  placed  au  spmmet 
de  la  Justice  Internationale,  et  appelee  a  con- 
naitre  des  crimes  contre  1'ordre  public  internatio- 
nal et  le  droit  des  gens  universel. 

Les  membres  de  cette  Haute  Cour  choisiraient 
a  leur  tour  les  juges  de  la  Cour  Permanente  de 
Justice  Internationale,  en  se  conformant  a  1'obli- 
gation,  deja  visee  par  le  projet  de  la  Conference 
de  1907,  de  comprendre  dans  leur  choix,  des 
juges  representant  les  principaux  systemes  juridi- 
ques  du  monde,  tels  que  nous  les  voyons 
realises,  notamment  Idans  les  principaux  Etats. 

La  Cour  Permanente  de  Justice  Internationale 
ainsi  composee  pourrait  enfin,  en  consideration 
des  exigences  pratiques,  se  repartir  en  plusieurs 
chambres,  conformement  a  un  reglement  d'ordre 
a  approuver  par  le  Conseil  et  par  1'Assemble'e  de 
la  Societe*  des  Nations. 

Cette  conception  n'est  sans  doute  qu'une  es- 
quisse  susceptible  d'ameliorations  a  divers  points 
de  vue,  mais  elle  semble  de  nature  a  retenir  1'at- 
tention  du  Comite  en  ce  qu'elle  s'appuie,  pour 
realiser  lc  progres,  sur  une  institution  qui  a  fait 
ses  preuves,  en  ce  qu'elle  a,  pour  point  de  depart, 
une  6ga\c  delegation  faite  par  les  Etats  a  des 


but  with  those  of  other  States:  a  fact  which  ren- 
dered a  privilege  all  the  less  justifiable. 

The  President,  in  order  to  explain  several 
points  of  the  expose  which  he  had  made  the 
day  before,  continued  the  discussion.  He  thought 
that  in  order  to  arrive  at  a  satisfactory  solution 
of  the  present  problem  it  would  be  necessary 
to  assure  the  representation  of  the  great  legal 
systems  on  the  Court.  That  involved  nothing 
contrary  to  the  legal  equality  of  States,  but 
secured  the  ends  which  the  great  nations  wished 
to  attain. 

The  President  added  that  in  his  opinion  it 
was  not  necessary,  in  proceeding  to  the  construc- 
tion of  the  Court  of  Justice  to  discard  everything 
which  had  been  done  before  for  the  same  purpose. 

A  Court  of  Arbitration  was  in  existence,  made 
up  in  general  by  four  members  named  by  each 
State  and  "enjoying  the  highest  moral  conside- 
ration" and  "of  recognised  ability  in  ques- 
tions of  international  law".  These  are  the  very 
terms  of  the  1899  and  1907  Conventions.  Why 
not  entrust  to  such  an  aeropagus  the  mission  of 
co-operating  in  the  formation  of  new  jurisdic- 
tions under  conditions  which  protect  both  the 
legal  equality  of  States  and  the  claims  oi  the 
great  nations  ? 

In  order  to  arrive  at  a  positive  solution  of  the 
great  problem  of  international  jurisdiction,  the 
group  of  four  delegates  named  as  international 
arbitrators  by  each  State  should  designate  one  of 
its  members,  and  the  group  of  members  so 
designated  should  constitute  at  the  outset  a  High 
Court,  placed  at  the  summit  of  International 
Justice  and  called  upon  to  take  cognisance  of 
crimes  committed  against  international  good 
order  and  the  universal  law  of  nations. 

The  members  of  this  High  Court  should  choose 
the  judges  of  the  Permanent  Court  of  Inter- 
national Justice,  in  conformity  with  the  obli- 
gation already  laid  down  in  the  plan  of  the  1907 
Conference,  to  include  in  its  choice  judges  repre- 
senting the  principal  juridical  systems  of  the 
world  such  as  these  systems  are  in  ptactice 
notably  in  the  principal  States. 

The  Permanent  Court,  of  International  Justice 
thus  constituted  would  be  able,  in  answer  to  the 
demand  of  practical  circumstances,  to  divide 
itself  into  several  chambers,  conforming  to  rxiles 
of  procedure  to  be  approved  by  the  Council 
and  by  the  Assembly  of  the  League  of  Nations. 

This  conception  was,  without  doubt,  nothing 
more  than  an  outline,  subject  to  improvements 
from  various  points  of  view ;  but  it  seemed  to 
merit  the  attention  of  the  Committee,  because,  to 
make  a  step  in  advance,  it  took  for  its  starting 
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jurisconsultes  consid£r6s  comme  hors  de  pair  au 
point  de  vue  de  la  competence  et  de  la  moralitd, 
en  ce  qu'elle  se  deVeloppe  sur  la  base  d'une 
cooptation  faite  par  eux  et  enfin  en  ce  qu'elle 
assure  aux  grands  Etats  une  juste  representation 
dans  la  composition  de  la  Justice  Internationale. 
Le  President  passe  ensuite  k  la  question 
de  1'ordre  du  jour  des  deux  se"ances  prochaines. 
( >n  decide  que  le  lendemain,  samedi,  on  conti- 
nuera  I'e'change  de  vues  ge"ne"ral  sur  la  question 
de  la  nomination  des  juges,  en  discutant  les 
systemes  dejk  suggere"s  par  les  membres.  Le 
lundi  suivant,  les  membres  communiqueraient 
autant  que  possible  au  President  des  propositions 
formule'es. 


La  seance  est  Iev6e  a  i2h.  35m. 

Le  President: 

(signe)  Brn.  DESCAMPS. 

Le  Secretaire-General: 

(signe)  D.  ANZILOTTI. 


point  an  institution  which  had  proved  its  worth, 
because  it  was  founded  on  an  equal  dele- 
gation sent  by  the  States,  of  jurisconsults  unriv- 
alled from  the  point  of  view  of  competence  and 
morality,  because  it  was  developed  on  a  basis  of 
co-optation  made  by  them,  and  finally,  because  it 
assured  to  the  great  Powers  a  just  representation 
in  the  composition  of  the  Tribunal  of  Internation- 
al Justice. 

The  President  proceeded  to  settle  the  Agen- 
da of  the  two  following  meetings.  Saturday  was. 
decided  upon  for  the  continuation  of  the  general 
exchange  of  opinion  on  the  question  of  the  nomi- 
nation of  judges;  a  discussion  of  the  systems 
already  suggested  by  the  different  members 
should  take  place.  On  Monday  next  the  members 
might,  if  they  desired,  communicate  their  plans 
in  writing  to  the  President. 

The  meeting  closed  at  12.35  P-m- 

The  President: 

(signed)  Bm.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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ANNEXE   No.    i. 

Regies  de  procedure  pour  le  Comite  Consultatif 
de  Juristes. 

1.  Les  seances  du  Comite  ne  sont  pas  publi- 
ques;    toutefois    derogation   pourra  etre  faite  a 
cette  regie  dans  des  cas  determines  et  par  d6ci- 
sions  speciales.  Les  deliberations  sont  confiden- 
tielles;   cependant,   le   Secretariat  est  autorise  a 
fournir    au    public    des   resumes    succincts   des 
questions  trailers  dans  chaque  stance  et  du  pro- 
gres  qui  a  etc"  fait. 

2.  Les  membres  du  Comite  ont  seuls  le  droit 
de  prendre  part  aux  discussions.   Le  secretaire 
du  Comite  a  le  droit  de  fournir  lui-meme  des 
explications  et  de  charger  des  membres  du  Secre- 
tariat d'en  fournir. 

3.  Les  conseillers  et  les  secretaires  prives  des 
membres  ont  le  droit  d'accompagner  les  mem- 
bres   aux    seances.    Avec    le    consentement    du 
Comite  un  membre  pourra  dans  des  cas  deter- 
mines charger  ses  conseillers  de  fournir  des  ex- 
plications. 

4.  Les    proces-verbaux    des    seances    contien- 
dront    un    resume    succinct  des  deliberations  et, 
in  extenso,   les  decisions  du   Comite,   ainsi   que 
les    declarations,     projets    et    amendements    de- 
poses   par   un    membre.    Un   projet   de   proces- 
verbal  de  chaque  seance  sera  presente  aux  mem- 
bres   (roneographie)    au   commencement  de    la 
seance    suivante.   Ces   proces-verbaux  ne   seront 
pas  lus  a  la  seance. 

5.  Tous  les  projets  et  to  us  les  amendements 
soumis  a  la  decision  du  Comite  seront,  dans  la 
mesure  du  possible,  presentes  par  ecrit  au  Pre- 
sident. 

Si  un  projet  ou  un  amendement  n'a  pas  ete 
distribue  avant  le  commencement  de  la  seance, 
1'ajournement  de  la  seance  sera  prononce  si  un 
membre  en  exprime  le  desir. 

6.  A  la  fin  de  chaque  seance,  le  President  sou- 
mettra  au  Comite  1'ordre  du  jour  de  la  seance 
prochaine.   L'ordre  du  jour  une  fois  adopte  ne 
pourra    etre   modifie  que  par  une  decision    du 
Comite. 

7.  Les  decisions  du  Comite  sont  prises  k  la 
majorite  des  voix.  Les  propositions  adoptees  en 
premiere    lecture    doivent   etre    soumises    a    un 
second  vote.  Les  opinions  divergentes  seront  con- 
signees dans  les  proces-verbaux  des  seances,  et, 
a  la  requeue  des  membres  directement  interesses, 
il  en  sera  fait  mention,  eventuellement  motivee, 
dans   le  protocole  final  constatant  les  resultats 
des  travaux  du  Comite. 


ANNEX  No.   i. 

Rules    of  procedure   for  the  Advisory  Committee 
of  Jurists. 

1 .  The  sittings  of  the  Committee  are  not  public ; 
in  certain  cases  and  by  special  decisions  excep- 
tion may  be  made  to  this  rule.  The  deliberations 
are    confidential.    However,   the   Secretariat    is 
authorised  to  furnish  short  public  statements  of 
the  questions  treated  and  of  the  progress  made 
at  each   sitting. 

2.  Only  the  members  of  the  Committee  have 
the  right  to  take  part  in  the  discussions.  The 
Secretary  of  the  Committee  has  the  right  to  give 
explanations  himself,  and  to  ask  the  members  of 
the  Secretariat  to  do  so. 

3.  The  counsellors  and  private  secretaries  of 
the  members  are  entitled  to  accompany  the  mem- 
bers to  the  sittings.   With   the  consent  of  the 
Committee,  a  member  may,  in  special  cases,  ask 
his  counsellors  to  furnish  explanations. 

4.  The  proces-verbaux  of  the  sittings  shall  con- 
tain a  brief  analysis  of  the  deliberations,  and, 
in  extenso,  points  adopted  by  the  Committee  and 
declarations,  proposals  or  amendments  that  may 
have  been  made  by  a  member.  A  draft  proces- 
verbal  of  each  sitting  shall  be  presented  to  the 
members  (in  roneographed  copies)  at  the  begin- 
ning  of   the  next.    These   proces-verbaux  shall 
not  be  read  at  the  meeting. 

5.  All  proposals   and  all  amendments  to  be 
discussed   by    the    Committee   shall,    as   far    as 
possible,  be  presented  in  writing  to  the  President. 

Should  a  proposal  or  amendment  not  have  been 
distributed  before  the  sitting,  the  adjournment 
shall  be  pronounced  at  the  request  of  any 
members. 

6.  At  the  end  of  each  sitting,  the  President 
shall  submit  to  the  Committee  the  agenda  of  the 
next   sitting.    The    agenda    once    having    been 
adopted  can  be  modified  only  by  a  decision  of 
the  Committee. 

7.  The  decisions  of  the  Committee  are  taken 
by  a  majority  of  votes.   The  decisions  carried 
at  the  first  reading  will  be  submitted  to  a  second 
vote.  The  divergent  opinions  will  "be -noted  in  the 
proces-verbaux  of  the  sittings  and,  at  the  request 
of  the  members  directly  interested,  the  objections 
and  the  reasons  therefor  shall  be  included  in  the 
final  protocol  stating  the  results  of  the  delibera- 
tions of  the  Committee. 
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ANNEXE    No.    2. 
Organisation. 

(Questionnaire  propose  fxir  le  Baron  Descamps). 

Organisation. 

1.  Nombre  de  juges  permanents. 

2.  Dur6e  du  mandat. 

3.  Conditions  requises  pour  etre  juge.  Incom- 
patibilite's. 

4.  Mode  de  nomination  des  juges: 

a)  par  l'Assembl6e  de  la  Socie"te  de  Nations 
ou  par  le  Conseil  de  cette  Soci6t£; 

6)  par  les  Etats  divis6s  en  groupes  et  nom- 
mant  chacun  un  certain  nombre  de  juges; 

c)  modes    mixtes   comportant  d'abord  des 
presentations  puis  des  nominations; 

d]  utilisation  de  la  Cour  Permanente  d'Arbi- 
trage  et  cooptation  par  les  jurisconsultes 
de  cette  Cour  pour  la  formation  des  di- 
ver ses  juridictions. 

5.  Participation  eVentuelle  de  juges  nationaux 
aux  litiges  ou  sont  engages  leurs  Etats. 

6.  Composition  des  chambres.  Dispositions  a 
insurer  dans  le  Statut  et  points  a  r£server  au 
reglement  d'ordre,  pour  etre  soumis  a  1'approba- 
tion  du  Conseil  et  de  1'Assemblee  de  la  Soci6t6 
des  Nations. 


ANNEX  No.  2. 
Organisation. 

(Questionnaire  submitted  by  Baron  Descamps). 

Organisation. 

1.  Number  of  permanent  judges. 

2.  Term  of  office. 

3.  Qualifications  for  judges.  Debarring  circum- 
stances. 

4.  Method  of  nomination  of  judges : 

a)  by  the  Assembly  of  the  League  of  Na- 
tions or  by  the  Council  of  the  League; 

6)  by  the  various  States  in  groups,    each 
one  naming  a  certain  number  of  judges; 

c)  various  methods  comprising  first  presen- 
tations,   then   nominations ; 

d)  use  of  the  Permanent  Court  of  Arbitra- 
tion and  cooptation  by  the  jurisconsults 
of  this  Court  for  the  formation  of  the 
various  jurisdictions. 

5.  Participation,   under  certain  conditions,  of 
judges  in  litigations  in  which  their  States  are 
involved. 

6.  Composition  of  the  chambers.  Provisions  to 
insert  in  the  Statute  and  points  to  be  reserved 
for  the  rules  of  order,  to  be  submitted  for  appro- 
val by  the  Council  and  by  the  Assembly  of  the 
League  of  Nations. 
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ANNEXE  No.  3. 

Organisation. 

(Questionnaire  adopte  par  le  Comite"). 

Organisation. 

1.  Mode  de  nomination  des  juges: 

a)  par  1'Assemblee  de  la   Socie"te  des  Na- 
tions ou  par  le  Conseil  de  cette  Soci&e; 

b)  par  les  Etats  divises  en  groupes  et  nom- 
mant  chacun  un  certain  nombre  de  juges; 

c)  modes    mixtes    comportant    d'abord  des 
presentations,   puis  des  nominations; 

d)  utilisation  de  la  Cour  Permanente  d'Ar- 
bitrage  et  cooptation  par  les  jurisconsul- 
tes  de  cette  Cour  pour  la  formation  des 
diverses   juridictions. 

2.  Participation  eVentuelle  de  juges  nationaux 
aux  litiges  ou  sont  engages  leurs  Etats.  Droit  de 
recusation. 

3.  Caractere  permanent  de  la  Cour  et  domicile 
des  juges. 

4.  Nombre  de   juges  permanents. 

5.  Dure"e  du  mandat. 

6.  Conditions  requises  pour  etre  juge.  Incom- 
patibilit^s. 

7.  Composition  des  chambres.  Dispositions   a 
insurer   dans    le  Statut,  et  points  a  reserver  au 
reglement  d'ordre,  pour  etre  soumis  a  1'appro- 
bation  du  Conseil  et  de  1'Assemblee  de  la  Soci£t£ 
des  Nations. 


ANNEX  No.  3. 

Organisation. 

(Questionnaire  adopted  by  the  Committee). 
Organisation. 

1.  Method  of  nomination  of  judges. 

a)  by  the  Assembly  of  the  League  of  Na- 
tions or  by  the  Council  of  the  League; 

6)  by  the  various  States  in  groups,  each  one 
naming  a  certain  number  of  judges; 

c)  various  methods  comprising  first  presen- 
tations,  then   nominations ; 

d)  use  of  the  Permanent  Court  of  Arbitra- 
tion and  cooptation  by  the  jurisconsults 
of  this  Court  for  the  formation  of  the 
various  jurisdictions. 

2.  Participation,   under  certain  conditions,  of 
judges  in  litigations  in  which  their  States  are 
involved.  Right  to  challenge. 

3.  Permanent  character  of  the  Court,  and  do- 
micile of  the  judges. 

4.  Number  of  permanent  judges. 

5.  Term  of  office. 

6.  Qualifications  required  for  a  judge.  Debar- 
ring circumstances. 

7.  Composition  of  the  chambers.  Provisions  to 
insert  in  the  Statute,  and  points  to  be  reserved 
for  the  rules  of  order,  to  be  submitted  for  appro- 
val by  the  Council  and  by  the  Assembly  of  the 
League  of  Nations. 
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ANNEXE  No.  4. 
Resolution  de  Bruxelles  1919. 

La  Conference  des  Associations  pour  la  So- 
cie"t£  des  Nations  re"unie  a  Bruxelles  au  de"but 
de  de"cembre  1919,  a  adoptd  la  resolution  suivante: 

,,Dans  1'organisation  d'une  Cour  de  Justice  in- 
ternationale,  il  sera  stipule  que  cette  Cour  ne 
comprendra  pas  plus  d'un  juge  de  chaque  natio- 
nalite';  pour  1'election  des  juges,  le  principe  de 
1'dgalit^  des  Etats  sera  respecte.  Les  juges  seront 
choisis  sur  une  liste  de  candidats  proposes  par 
les  Etats.  Chaque  Etat  aura  le  droit  de  proposer 
un  nombre  maximum  (a  fixer)  de  candidats  de 
sa  nationalite  et,  afin  d'indiquer  clairement  que 
le  juge  est  exclusivement  au  service  de  la  justice, 
proposera  un  nombre  plus  eley£  de  candidats 
d'autres  nationality. " 


ANNEX  No.  4. 
Brussels  Resolution  1919. 

At  the  Conference  of  the  League  of  Nations 
Associations  held  at  Brussels  early  in  December 
1919  it  was  resolved: 

,,In  the  organisation  of  the  International  Court 
of  Justice,  it  should  be  stipulated  that  the  Court 
should  not  include  more  than  one  judge  of  any 
one  nationality.  In  the  election  of  judges,  the 
principle  of  equality  of  States  shall  be  respected. 
The  election  should  be  made  free  from  a  list 
of  candidates  nominated  by  the  States.  Each 
State  shall  have  the  right  to  propose  a  maximum 
(to  be  fixed)  of  candidates  of  each  nationality 
and,  in  order  clearly  to  indicate  that  the  judge 
is  at  the  exclusive  service  of  justice,  it  shall 
propose  a  higher  number  of  candidates  of  other 
nationalities". 
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SEANCE  (non-publique), 
tenue  au   Palais  de  la  Paix,  a  La  Haye, 
le  19  juin  1920. 


4TH  MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  June  19th,  1920. 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents:  tous  les  .membres  Idu  Comite 
(a  1'exception  de  M.  Bevilaqua);  Mr.  James 
Brown  Scott;  les  secretaires  particuliers  de 
M.  le  Baroij  Descamps  et  de  M.  Adatci; 
les  membres  du  Secretariat. 

Avec  1'autorisation  speciale  du  President, 
M.  van  Hamel,  directeur  de  la  Section  juridi- 
que  du  Secretariat  Permanent  de  la  Societe  des 
Nations,  est  egalement  present. 

La  stance  est  ouverte  a  9.35  h.  du  matin. 

Le  PRESIDENT  prie  M.  Hammarskjold 
de  donner  quelques  explications  au  sujet  du 
proces-verbal. 

Celui-ci  explique  que,  par  suite  du  surcroit  de 
travail  et  aussi  du  non-fonctionnement  momen- 
tane  du  service  roneographique  une  partie  du 
proces-verbal  n'a  pu  etre  distribuee  qu'immedia- 
tement  avant  la  seance. 

M.  RICCI-BUSATTI  demande  si  les  membres 
peuvent  faire  des  corrections  dans  les  compte- 
rendus  de  leurs  propres  discours. 

Le  PRESIDENT  ne  voit  pas  d'objection  a  ce 
que  des  retouches  soient  faites.  Apres  1 'appro  - 
bation  du  President  et  du  Secretaire  General,  le 
bon  a  tirer  sera  donne. 

M.  HAGERUP  a  remarque  dans  les  journaux 
du  matin,  un  communique  concernant  les  travaux 
de  la  seance  de  la  veille,  et  dans  lequel  les 
opinions  des  differents  membres  et  les  arguments 
appends  de  part  et  d'autre  sont  mis  en  lumiere 
de  fagon  trop  visible.  II  avait  pens£  que  des  com- 
muniques ne  seraient  donnes  a  la  presse  qu'avec 
1'assentiment  du  Comite.  Sans  vouloir  insister  sur 
ce  point,  il  suggere  que  les  communiques  ne 
seront  publics  qu'avec  1'assentiment  du  President 
et  que  ces  communiques  ne  devront  pas  renseig- 
ner  sur  les  opinions  emises  individuellement  par 
les  differents  membres. 

Le  PRESIDENT  se  propose  de  faire  une  en- 
quete  au  sujet  du  communique  en  question  et 
d  examiner,  d'accord  avec  le  Chef  du  Secretariat, 
tout  communique  qui  sera  envoye  a  la  presse. 


BARON  DESCAMPS  in  the  chair. 

Present :  all  members  of  the  Committee  (with 
the  exception  of  M.  Bevilaqua);  Mr.  James 
Brown  Scott;  the  private  secretaries  of 
Baron  Descamps  and  of  M.  Adatci;  and 
the  members  of  the  Secretariat. 

With  the  special  permission  of  the  Presi- 
dent, M.  van  Hamel,  director  of  the  legal 
section  of  the  Permanent-tSecretariat  of  the 
League  of  Nations,  was  also  present. 

The  meeting  opened  at  9.35  a.m. 

The  PRESIDENT  asked  M.  Hammarsk- 
jold to  give  an  explanation  concerning  the 
proces-verbal. 

The  latter  explained  that,  owing  to  excess  of 
work,  and  roneographic  difficulties,  the  distri- 
bution of  a  portion  of  the  proces-verbal  had  not 
been  possible  until  immediately  before  the 
meeting. 

M.  RICCI-BUSATTI  asked  whether  members 
could  make  corrections  in  the  record  of  their 
own  speeches. 

The  PRESIDENT  saw  no  objection  to  slight 
alterations.  The  order  to  print  would  be  given 
after  final  approval  by  the  President  and  the 
Secretary  General. 

M.  HAGERUP  remarked  that  a* communique 
dealing  with  the  work  of  the  previous  meeting 
had  appeared  in  the  morning  papers;  it  con- 
tained the  opinions  of  different  members  and 
arguments  pro  and  con  in  too  great  detail.  He 
had  thought  that  press  communiques  were  not 
to  be  issued  without  the  consent  of  the  Committee. 
Though  he  did  not  wish  to  press  the  matter, 
he  suggested  that  communiques  should  only  be 
issued  with  the  approval  of  the  President,  and 
that  they,  should  not  contain  the  members'  indi- 
vidual opinions. 

The  PRESIDENT  said  that  he  would  inquire 
into  the  matter  and  would  examine,  in  co-oper- 
ation with  the  Secretary-General,  any  commu- 
nique for  the  press. 
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LORD  PHILL1MORE  demandc  si  le  proces- 
verbal  sera  re'dige'  egalement  en  anglais. 

M.  HAMMARSKJOLD  dit  que  ce  texte  sera 
pret  avant  la  fin  de  la  stance,  ou  au  plus  tard, 
avant  la  fin  de  la  journe'e. 

Le  PRESIDENT  ouvre  la  discussion  sur  les 
id£es  e"mises  la  veille  par  les  diffe"rents  membres, 
a  propos  de  la  question  encore  a  1'ordre  du  jour. 

M.  ADATCI  desire  ajouter  quelques  remar- 
ques  que  lui  permet  de  faire  l'expe"rience  qu'il  a 
acquise  re"cemment  dans  la  Commission  des  Com- 
munications et  du  Transit. 

En  ce  qui  concerne  le  caractere  administratif 
du  Comite"  Permanent  du  Transit,  il  se  range, 
quant  au  fond,  a  1'opinion  e"mise  la  veille  par 
M.  de  Lapradelle,  mais  il  desire  expliquer 
quelques  nuances. 

Dans  1'article  16  des  projets  de  convention 
adopted,  ii  est  stipule"  que  tous  les  diffe"rends 
seront  soumis  au  Comite"  Permanent,  pour  y  etre 
juge"s,  quitte  a  faire  appel,  le  cas  echdant,  a  la 
Cour  Permanente  de  Justice  Internationale.  C'est 
pre"cise"ment  M.  Ricci-Busatti  qui  a  montre", 
lors  des  deliberations  a  Paris,  le  lien  qui,  non- 
obstant  cette  fonction  judiciaire  du  Comite",  devait 
exister  entre  le  Conseil  de  la  Societe  des  Nations 
et  le  Comite". 

D'autre  part  le  role  de  la  Cour  de  Justice  dont 
on  s'occupe  ici,  ne  sera  pas  non  plus  purement 
judiciaire  (dernier  paragraphe  de  1'article  14  du 
Pacte). 

Apres  de  longues  discussions,  on  a  decide"  d'or- 
ganiser  le  Comite  Permanent  sur  une  base  d'ine"- 
galite,  realisant  ainsi  dans  les  actes  ecrits  ce  qui 
existe  en  fait  dans  le  monde. 

Au  point  de  vue  formel,  les  Etats  sont  e"gaux, 
mais  les  membres  du  Comite  actuel  doivent  trailer 
1'importante  question  de  1'organisation  de  la  Cour 
en  sociologues  plutot  qu'en  juristes  purs. 

Comme  il  s'agit  de  cr£er  une  institution  entiere- 
ment  nouvelle,  il  faut  avoir  le  courage  et  la  sa- 
gesse  d'admettre  franchement  certaines  realites. 
Si  on  exclut  1'une  des  cinq  grandes  Puissances 
siegeant  au  Conseil  et  repre"sentant  divers  groupe- 
ments  naturels  (races,  religions,  systemes  juridi- 
ques),  la  nouvelle  institution  sera  mort-n6e.  La 
posterite  sera  reconnaissante  d'une  decision  coura- 
geuse.  Les  peuples  ont  le  ferme  de"sir  de  ne 
pas  se  dominer  les  uns  les  autres,  militaire 
ment  et  dconomiquement;  ils  veulent  se  soumcitrc 
a  la  decision  d'une  Cour  pour  re'aliser  tout  ce  que 
1'esprit  humain  a  de  gene'reux. 


LORD  PHILLIMORE  asked  if  the  proces- 
verbal  would  be  produced  also  in  English. 

M.  HAMMARSKJOLD  said  that  this  text 
would  be  ready  before  the  end  of  the  meeting, 
or  at  any  rate  before  the  end  of  the  day. 

The  PRESIDENT  opened  the  debate  on  the 
ideas  put  forward  on  the  previous  day  by  the 
members,  on  the  subject  of  the  agenda. 

M.  ADATCI  wished  to  add  remarks  based 
on  recent  experience  at  the  Communications  and 
Transit  Committee. 

Concerning  the  administrative  character  of 
the  Permanent  Committee  for  Transit,  he  agreed 
in  principle  with  what  M.  de  Lapradelle 
had  said  on  the  previous  day;  but  he  wished 
to  explain  some  shades  of  difference. 

In  article  1 6  of  the  draft  Conventions  adopted, 
it  was  laid  down  that  all  disputes  should  be 
submitted  to  the  Permanent  Committee  for  ad- 
judication, subject  to  appeal  to  the  Permanent 
Court  of  International  Justice.  It  was  M.  Ricci- 
Busatti  himself  who  pointed  out,  during  the 
(deliberations  at  Paris,  that  notwithstanding  this 
judicial  power  of  the  Committee,  it  must  be 
connected  directly  with  the  Council  of  the 
League  of  Nations. 

On  the  other  hand  the  function  of  the  Court 
of  Justice  now  under  consideration  would  not 
be  of  purely  judicial  character  (see  last  para- 
graph of  Art.  14  of  the  Covenant). 

After  long  discussions,  it  was  decided  to  or- 
ganise the  Permanent  Committee  on  an  unequal 
basis,  in  this  way  giving  documentary  recogni- 
tion of  the  existing  conditions. 

Theoretically,  States  were  equal,  but  the  mem- 
bers of  the  Committee  should  deal  with  the 
important  question  of  the  organisation  of  the 
Court  as  sociologists  rather  than,  purely  as 
jurists. 

As  it  was  a  question  of  creating  an  entirely 
new  institution,  it  was  necessary  to  have  the 
courage  and  wisdom  to  admit  frankly  the 
existence  of  certain  actual  conditions.  If  one  of  the 
five  great  Powers  seated  on  the  Council,  and 
representing  various  natural  groups  (races,  re- 
ligions, juridical  systems),  were  excluded,  the  new 
institution  would  be  still-born.  Posterity  would  be 
grateful  for  a  courageous  decision.  The  na- 
tions desired  strongly  not  to  dominate  other  nati- 
ons in  a  military  or  economic  way ;  they  wanted 
to  submit  themselves  to  the  decision  of  a  Court 
in  order  to  give  full  play  to  the  generosity  of 
the  human  mind. 
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M.  ALT  AMIR  A  dit  que  les  exposes  de  Lord 
Phil  li  mo  re,  de  Mr.  Root  et  de  M.  Adatci, 
qui  representent  un  point  de  vue  different  de 
celui  de  M.  de  Lapradelle,  de  M.  Ricci- 
B  u  s  a  1 1  i  et  du  sien,  sont  remplis  de  vues  nou- 
velles:  ils  traduisent  1'experience  et  le  sens  psy- 
chologique  de  quelques-unes  des  grandes  Puis- 
sances, et  c'est  la  une  consideration  essentielle, 
car  tout  depend  de  la  bonne  volonte,  c'est-a-dire 
de  la  disposition  d'esprit,  de  ces  Puissances. 

Ces  exposes  n'ont  pourtant  pas  convaincu  M. 
Altamira  parce  que  pour  lui: 

i°.  la  force  du  tribunal  ne  residera  pas  dans 
le  nombre  plus  grand  des  juges  appartenant  aux 
grandes  Puissances,  mais  dans  1'opinion  publique 
des  peuples  qui  forment  la  Societe  des  Nations. 
II  ne  faut  pas  perdre  de  vue  que  1'institution 
qu'il  s'agit  de  creer,  a  ete  reclamee  par  le  Con- 
seil  de  cette  Societe  lui-meme,  ce  qui  prouve 
deja  que  les  grandes  Puissances  sont  disposees 
a,  respecter  ses  decisions.  Si  elles  n'ont  pas  foi 
dans  le  nouveau  tribunal  l'ide"e  de  la  Socie'te 
des  Nations  sera  faussee.  Le  tribunal  tirera 
sa  force  de  1'autorite  personnelle  des  juges: 
aussi  cette  autorite  en  devra-t-elle  etre  la  base, 
sans  tenir  compte  de  la  nationalite  des  juges. 
A  ce  sujet,  il  s'appuie  sur  la  resolution 
adoptee  a  la  Conference  des  Associations  pour 
la  Societe  des  Nations  a  Bruxelles.  Quant  a  la 
comparaison  entre  les  interets  des  grands  et 
des  petits  Etats,  M.  Altamira  n'est  pas  d'avis 
que  les  interets  des  premiers  soient  les  plus 
importants.  L'importance  est  la  meme,  mais  les 
nations  faibles  ont  un  interet  superieur  a  ce 
que  justice  soit  rendue,  puisque  le  droit  est  leur 
seule  arme.  M.  Altamira  attache  plus  d'impor- 
tance  aux  qualites  morales  qu'aux  qualite's  profes- 
sionnelles  des  juges. 

2°.  pratiquement,  les  ,,grandes  Puissances"  ne 
sont  pas  grandes,  seulement  par  leur  force  mili- 
taire  et  leur  developpement  economique,  mais 
parce  qu'elles  ont  contribue  pour  une  grande  part 
au  developpement  de  la  civilisation.  La  minorite" 
d'intellectuels,  que  Ton  trouve  dans  chaque  pays, 
sera  ,,ipso  facto"  plus  nombreuse  dans  les  pays 
dont  la  civilisation  est  la  plus  developpee.  Par 
consequent,  les  grandes  Puissances  seront  tou- 
jours  suffisamment  representees  a  la  Cour,  si 
Ton  s'en  tient  au  principe  du  choix  des  meilleurs. 

M.  A  1 1  a  m  i  r  a  dit  enfin  que  certains  des  argu- 
ments qui  avaient  ete  apportes  pour  combattre 
sa  these  n'ctaient  a  la  verite,  en  derniere  ana- 
lyse, pas  incompatibles  avec  celle-ci;  et  M.  Al- 
tamira est  dispose  a  accepter  toute  formule 


M.  ALTAMIRA  said  that  the  statements  of 
Lord  Phillimore,  Mr.  Root  and  M. 
Adatci,  which  represented  a  point  of  view  dif- 
ferent from  that  of  MM.  de  Lapradelle, 
Ricci-Busatti  and  himself,  contained  new 
elements :  they  contained  the  experience  and 
the  psychological  sense  of  some  of  the  great 
Powers.  This  was  of  primary  importance,  because 
everything  depended  on  the  good-will,  in  other 
words  on  the  frame  of  mind,  of  these  Powers. 

However,  these  statements  had  not  convinced 
M.  Altamira,  because  in  his  opinion: 

1.  the  strength  of  the  tribunal  would  not  be  de- 
rived   from    a    greater    number    of    the    judges 
belonging  to  the  great  Powers  but  from  public 
opinion   in  the   countries   which   composed  the 
League  of  Nations.  It  must  not  be  forgotten  that 
the  institution  to  be  created  had  been  demanded 
by  the  Council  of  the  League  itself;  which  fact 
showed   that   the   great    Powers   were   ready   to 
respect   its   decisions.    If  those   Powers   had   no 
faith  in  the  new  tribunal,  the  idea  of  a  Society 
of    Nations   would   be   distorted.    The   tribunal 
would    derive    its    strength    from    the    personal 
authority  of  the  judges.   This  authority  should 
be  the  basis  of  the  tribunal  without  reference  to 
the  nationality  of  the  judges.  In  support  of  this 
point  he  cited  the  resolution  adopted  at  the  Con- 
ference of  Associations  for  the  League  of  Na- 
tions held  at  Brussels.  Concerning  the  compar- 
ation   between    the    interests    of    the    large   and 
small  States,  M.  Altamira  did  not  share  the 
opinion  that  the  interests  of  the  former  were  the 
more  important.  The  importance  was  equal;  but 
the  weaker  nations  had  a  greater  need  that  justice 
be  done  since  the  law  was  their  only  defence. 
M.  Altamira  thought  that  moral  qualities  had 
more  importance  than  professional  ability  in  a 
judge. 

2.  in  practice,  the  great  Powers  were  not  great 
because  of  their  military  power  or  economic  de- 
velopment  only,   but  because  they   had   contri- 
buted more  to  the  development  of  civilisation. 
The  great  Powers,  as  they  had  a  more  devel- 
oped civilisation,  would  have  ipso  facto  a  larger 
minority  of  intellectual  men.  Consequently,  they 
would  always  be  sufficiently  represented  on  the 
Court,  if  the  simple  principle  of  choosing  the 
best  men  be  adhered  to. 

M.  Altamira  finally  said  that  certain  argu- 
ments put  forward  against  his  theory,  were  not 
really  fundamentally  incompatible  with  it,  and 
M.  Altamira  was  prepared  to  accept  any 
scheme  which,  concerning  the  election  of  judges, 
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qui,  en  ce  qui  concerne  la  nomination  de  juges,  a 
pour  criterium  le  principe  expos6  par  lui,  sa- 
voir,  la  n^cessitd  de  choisir  les  meilleurs  juges, 
sans  tenir  compte  de  leur  nationality. 

Le  PRESIDENT  demande  si  M.  Fernandes 
est  present  et,  comme  celui-ci  est  absent,  le  Pre'si- 
dent  ajoute  que  le  Comit£  aurait  sans  doute 
consenti  k  1'entendre. 

M.  HAGERUP  fait  observer  que  lors  de  la 
creation  de  la  Cour  des  Prises,  on  a  6tabli  une 
difference  entre  les  grandes  et  les  petites  Puis- 
sances. Les  grandes  auraient  eu  un  juge  si^geant 
a  titre  permanent,  les  petites  auraient  6t&  repre- 
sente"es  d'apres  un  systeme  de  roulement:  c'&ait 
Ik  une  infraction  au  principe  de  I'e'galite',  mais 
il  ne  faut  pas  perdre  de  vue,  qu'il  s'agissait  alors 
de  substituer  une  juridiction  internationale  aux 
juridictions  nationales,  et  que,  par  consequent, 
la  nouvelle  institution  representait  en  tout  cas 
un  progres  immense  pour  les  petits  Etats:  aussi 
cette  Cour  des  Prises  ne  saurait-elle  etre  consi- 
de"r£e  comme  constituant  un  pr£ce"dent. 

M.  Hagerup  se  range  a  1'opinion  de  M.  Al- 
tamira:  nous  devons  chercher,  en  dehors  de 
toute  consideration  politique,  les  juges  les  mieux 
prepares  a  leur  tache.  Lord  Phillimore  a  dit 
e"galement  qu'il  faut  des  hommes  experimented  et 
de  haute  moralitd  Peut-on  croire  qu'on  aurait  ja- 
mais  une  Cour  ne  comprenant  pas  de  juge  anglais, 
ou,  de  fagon  ge"nerale,  de  juges  des  grandes 
Puissances?  Des  lors,  pourquoi  inscrire  dans  le 
projet  une  regie  dfinegalit6  qui  serait  contraire 
au  fondement  du  droit  international,  irait  a  1'en- 
contre  de  1'opinion  publique,  exprimee  unanime- 
ment  par  un  grand  nombre  de  corporations 
Internationales,  et  qui  rendrait  le  projet  inaccep- 
table  pour  la  majorite  des  Etats  qui  sont  mem- 
bres  de  la  Societ£  des  Nations? 

M.  Hagerup  passe  ensuite  a  1'examen  des 
id^es  exprim6es  par  M.  Adatci  qui  consi- 
dere  la  question  surtout  au  point  de  vue  sociolo- 
gique.  M.  Hagerup  a  cru  comprendre  que 
M.  Adatci,  d'accord  avec  1'eVolutionisme  mo- 
derne,  a  dit  que  c'est  le  plus  fort  qui  survivra.  S'il 
s'agit  du  developpement  moral,  ceci  est  vrai 
plutot  de  celui  qui  est  le  plus  adapt£  a  la  civili- 
sation. Dans  la  conception  moderne,  les  petits 
Etats  sont  des  e"le"ments  indispensables  au  deve- 
loppement  de  la  civilisation  et  du  droit. 

M.  ADATCI  dit,  avec  Lord  Phillimore, 
qu'une  institution  base"e  sur  I'dgalit^  juridique  des 
Etats,  n'est  pas  ,,viable". 

M.  HAGERUP  ne  sait  pas  exactement  ce  qui 
veut  dire  cette  expression.  Peut-etre  veut-on 


took  as  its  criterion,  the  principle  laid  down  by 
him,  namely  the  necessity  of  choosing  the  best, 
regardless  of  their  nationality . 

The  PRESIDENT  asked  if  M.  Fernandes 
was  present  and,  as  he  was  not,  added  that  if  he 
had  been,  the  Committee  would  probably  have 
agreed  to  hear  him. 

M.  HAGERUP  observed  that  at  the  time  of 
the  establishment  of  the  Prize  Court,  a  difference 
was  recognized  between  the  great  Powers  and 
the  small  ones.  The  great  States  would  have 
had  one  permanent  judge,  the  small  ones  would 
have  been  represented  according  to  a  system  of 
rotation :  this  was  a  breach  of  the  principle  of 
equality  of  States,  but  one  must  not  lose  sight 
of  the  fact  that  then  it  was  a  question  of  substi- 
tuting an  international  for  a  national  jurisdiction, 
and  that  consequently  at  any  rate  the  new  in- 
stitution represented  a  great  gain  for  the  small 
States.  .The  Prize  Court  therefore  could  not  serve 
as  a  precedent. 

M.  Hagerup  agreed  with  the  opinions  of 
M.  Altamira:  we  must  obtain  judges  from 
amongst  those  best  prepared  for  the  task,  regard- 
less of  political  considerations.  Lord  Philli- 
more also  had  said  that  distinguished  men  of 
high  moral  character  were  needed.  Was  it  con- 
ceivable that  a  court  might  exist  without  an 
English  judge,  or,  in  general^  judges  of  the  great 
Powers  ?  Why  then  insert  in  the  proposal  a  rule  of 
inequality  which  would  be  contrary  to  interna- 
tional law  and  public  opinion  as  expressed  unani- 
mously by|  a  large  number  of  international  bodies 
and  would  render  it  unacceptable  to  the  major- 
ity of  the  members  of  the  League  of  Nations  ? 

M.  Hagerup  then  examined  the  views  of 
M.  Adatci  who  considered  the  question  es- 
sentially from  the  sociological  standpoint.  M. 
Hagerup  understood  that  M .  Adatci,  in 
accordance  with  the  modern  evolutionary  the- 
ory, had  said  that  it  was  the  strongest  who  would 
survive.  From  the  standpoint  of  moral  develop- 
ment, this  was  more  true  of  the  one  best  adapted . 
to  civilisation.  According  to  the  modern  concep- 
tion, the!  small  States  were  indispensable  elements 
in  the  development  of  right  and  civilisation. 


M.  ADATCI  agreed  with  Lord  Philli- 
more that  an  institution  based  on  the  juridical 
equality  of  States  was  not  practicable. 

M.  HAGERUP  was  not  clear  on  the  meaning 
of  this.  Did  it  mean  that  the  large  States  would 
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dire  par  la,  que  les  grands  Etats  n'accepteraient 
pas  une  telle  institution.  C'est  un  point  de  vue  sur 
lequel  M.  Hagerup  n'a  pas  competence  pour 
se  prononcer,  et  il  le  laisse  de  cote  dans  cette  dis- 
cussion. Lord  Phillimore  a  pourtant  expose 
un  argument  de  fond,  a  savoir,  qu'une  Cour  ou 
les  grandes  Puissances  ne  seraient  pas  represen- 
tees  n'aurait  pas  ,,d'epine  dorsale".  A  ce  sujet 
M.  Hagerup  cite  le  mot  de  M.  Bourgeois, 
qui  a  fait  observer  que  ,,1'epine  dorsale"  de  la 
Cour,  c'est  a  present  la  Societe  des  Nations. 
C'est  la  un  fait  nouveau,  qui  place  le  Comite 
dans  une  situation  toute  autre  vis-a-vis  de  cette 
question  que  celle  dans  laquelle  on  se  trouvait 
lors  de  la  Deuxieme  Conference  de  la  Paix. 

M.  Hagerup  ne  comprend  pas  comment 
,, l'e"pine  dorsale"  que  constitue  la  Societe  des 
Nations,  puisse  etre  fortifiee  par  la  representation 
a  la  Cour  de  telle  ou  telle  Puissance.  II  faut  distin- 
guer  deux  cas  differents:  ou  bien  la  Puissance  en 
question  est  elle-meme  1'une  des  deux  parties  en 
cause,  ou  bien  il  s'agit  d'un  differend  entre  deux 
autres  Puissances.  »Dans  le  premier  cas,  il  reste  a 
savoir  -  -  le  Comite  aura  a  discuter  plus  tard  cette 
question  -  -  si  le  juge  appartenant  a  la  dite  Puis- 
sance doit  assister  a  la  discussion  de  1'affaire,  au 
cas  ou  1 'autre  partie  n'a  pas  de  representant  parmi 
les  juges;  et  dans  le  second  cas  on  ne  voit  pas 
comment  le  fait  d'avoir  parmi  les  juges  un  res- 
sortissant  de  telle  Puissance  plutot  que  de  telle 
autre,  pourrait  influer  sur  la  valeur  de  la  sen- 
tence prononcee.  C'est  la  qualite"  du  juge,  non 
sa  nationalite,  qui  importe. 

La  question  du  corps  electoral  ne  doit  etre 
discute"e  en  detail  que  plus  tard.  M.  Hagerup 
fait  observer  cependant  qu'en  ce  qui  concerne 
la  composition  du  college  electoral,  il  est  pret 
a  se  rallier  a  la  proposition  du  President, 
proposition  qui  se  retrouve  d'ailleurs  dans  le 
projet  commun  des  pays  scandinaves.  II  estime 
qu'il  s'agit  en  premier  lieu  de  trouver  une 
solution  qui  rendrait,  autant  que  possible,  les 
juges  independants  de  leurs  Etats.  C'est  pour 
cette  raison  qu'il  se  range  de  preference  a  la 
proposition  du  President,  mais  il  ne  serait  pas 
hostile  a  1'idee  de  donner  £i  1' Assembled  de  la  So- 
ciete"  des  Nations  le  drpit  de  choisir  les  juges. 
Quant  a  la  suggestion  de  Mr.  Root,  tendant  a 
faire  collaborer  en  cette  matiere  1'Assemblee  et 
le  Conseil,  M.  Hagerup  y  voit  quelques  ob- 
jections. Toutefois,  comme  certains  details  de 
cette  suggestion  lui  ont  e'chappe',  il  doit  r6server 
son  opinion. 

Mr.  ROOT  donne  quelques  explications  com- 
ple'mentaires  sur  sa  proposition;  il  s'agit  de  Con- 
current votes"  par  I'Assemblee  et  le  Conseil. 


not  accept  such  an  institution?  On  this  point 
M.  Hagerup  could  have  no  opinion,  so  he  re- 
frained from  discussing  it.  Lord  Phillimore 
had  advanced,  however,  an  argument  to  the  effect 
that  a  Court  on  which  the  great  Powers  were 
not  represented  should  lack  backbone.  In  that 
connection,  M.  Hagerup  referred  to  M.  Bour- 
geois' words  that  the  League  of  Nations  was 
at  present  the  backbone  of  the  Court,  Therein 
lay  a  new  fact,  which  in  this  connection  created 
an  entirely  different  situation  from  the  situation 
existing  at  the  time  of  the  second  Hague  Con- 
ference. 

M.  Hagerup  could  not  understand  how  the 
"backbone",  which  was  the  League  of  Na- 
tions, could  be  strengthened  by  the  representa- 
tion on  the  Court  of  a  given  Power.  A  distinc- 
tion between  two  cases  must  be  made :  either 
the  Power  concerned  is  or  is  not  a  party  in  the 
case.  In  the  first  case  (to  be  discussed  later)  the 
question  arises  whether  the  judge  representing 
the  said  Power  should  take  part  in  the  discussion 
of  an  affair  in  which  the  other  party  was  not 
represented  among  the  judges.  In  the  second 
case  it  was  difficult  to  understand  how  the  fact 
that  there  was  among  the  judges  one  identified 
with  one  Power  rather  than  with  another  could 
influence  the  value  of  the  decision  pronounced. 
It  was  the  qualifications  of  the  judge,  and  not 
his  nationality,  which  was  important. 

Details  as  to  the  electoral  body  should  be  left 
to  later  discussion.  M.  Hagerup  observed, 
however,  that  regarding  the  composition  of  the 
electoral  college,  he  was  prepared  to  accept  the 
President's  proposition,  the  same  as  that  included 
in  the  joint  project  of  the  Scandinavian  countries. 
He  believed  that  it  was  of  primary  importance  to 
find  a  solution  which  made  the  judges  as  far  as 
possible  independent  of  their  governments.  For 
that  reason  he  preferred  the  President's  pro- 
position, but  he  would  not  object  to  the  idea  of 
giving  to  the  Assembly  of  the  League  of  Na- 
tions the  right  to  choose  the  judges.  Concerning 
the  suggestion  of  Mr.  Root  to  have  the  Council 
and  the  Assembly  co-operate  in  this  matter,  he 
saw  several  objections.  In  any  case,  as  certain 
details  of  the  suggestion  had  escaped  his  at- 
tention, he  would  refrain  from  expressing  an 
opinion  now. 


Mr.  ROOT  gave  a  further  explanation  of  his 
proposal,  saying  that  "concurrent  votes"  of  the 
Assembly  and  the  Council  should  take  place. 
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M.  HAGERUP  tcrmine  en  disant  qu'il  a 
conscience  de  la  grande  responsabilite  qui  lui 
incombe  comme  membre  de  ce  Comite.  ft  qu'il 
ne  manquera  pas  de  prendre  en  consideration 
toute  proposition  tendant  a  concilier  les  opinions 
opposes. 

M.  DE  LAPRADELLE,  avant  d'entamer  la 
discussion  des  diffe*rentes  propositions,  desire 
declarer  qu'il  entend  discuter  la  question  avec  la 
volonte"  d'arriver  a  un  re"sultat.  II  desire  egale- 
ment  souligner  le  fait,  que  les  membres  du  Co- 
mite"  n'ont  pas  d'instructions,  pas  meme  d'indi- 
cations  de  leurs  gouvemements.  Us  n'ont  pas  dc 
plans  arrete*s  a  faire  triompher.  Ce  sont  Ides  juges 
siegeant  pour  deliberer. 

Les  raisons  apportees  en  faveur  de  la  these 
opposed  a  la  sienne  sont  groupers  autour  de  deux 
argumentations;  celle  de  M.  Adatci  c'est 
1'argumentation  sociologique,  —  et  celle  de  Lord 
Phillimore.  Au  sujet  de  la  proposition  de 
Mr.  Root,  M.  de  Lapradelle  dit  qu'il  trouve 
premature  de  vouloir  concilier  avant  de  savoir 
s'il  y  a  disaccord. 

Dans  1'opinion  de  M.  de  Lapradelle,  1'ar- 
gumentation sociologique  de  M.  Adatci  va  a 
1'encontre  des  lois  de  la  sociologie.  M.  Adatci 
dit  que,  pour  pouvoir  vivre,  la  Cour  qu'on  est  en 
train  de  creer  doit  s'appuyer  sur  les  forts.  Les  forts 
sont  les  grandes  Puissances;  mais  quelles  sont 
les  grandes  Puissances  et  quel  est  leur  nombre? 
On  n'en  sait  rien.  II  n'y  a  pas  de  criterium  scien- 
tifique. 

M.  de  Lapradelle  se  borne  a  prendre  pour 
criterium  la  conscience,  la  force  morale.  Si  cc 
criterium  est  adopte",  le  principe  de  1'egalitc  est 
sauvegarde.  Deux  Etats  qui  viennent  devant  la 
Cour  se  sentiront  toujours  sur  un  pied  de  parfaite 
£galite  devant  la  Justice. 

Si  les  grandes  Puissances  seules  e"taient  repre- 
sentees  a  la  Cour,  oelle-ci  n'inspirerait  pas  de 
confiance  aux  autres  Puissances  et  les  grands 
Etats  preferefratent  voir  resoudre  leurs  conflits 
par  le  Conseil  plutot  que  par  la  Cour.  Si  les 
petits  Etats  se  rdsignent  k  se  soumettre  a  la 
dictature  politique  des  grands  Etats,  jamais  ils 
ne  se  soumettront  a  la  dictature  judiciaire  de 
ceux-ci.  II  faut  plus  de  justice  et  moins  de  force. 

Les  grandes  Puissances  n'auront  pas  besoin 
de  re"clamer  des  sieges  a  la  Cour.  Ces  sieges 
leur  reviendront  d'une  facon  automatique.  Ne 
vaut-il  pas  mieux,  des  lors,  obtenir  ces  mandats 
par  I'effet  d'un  acte  spontane'? 

M.  de  Lapradelle  cite  le  dictum  du  juge 
Sir  W  i  1 1  i  am  Scott  dans  le  cas  Fox  comme 
exemple  de  1'esprit  de  justice  internationale  qui 


M.  HAGERUP  ended  with  the  remark  that  he 
felt  the  great  responsibility  resting  on  him  as  a 
member  of  the  Committee  and  thai  he  would  cer- 
tainly give  due  consideration  to  every  proposal 
made  with  the  intention  of  reconciling  opposing 
opinions. 

M.  DE  LAPRADELLE  wished,  In  fore  discus- 
sing the  various  proposals,  to  state  that  he  in- 
tended to  discuss  the  question  in  such  a  way 
as  to  arrive  at  a  result.  He  also  wished  to 
emphasize  the  fact  that  the  members  of  the 
Committee  had  no  instructions  or  even  sug- 
gestions from  their  governments.  They  had  no 
definite  policy  which  they  must  carry  through. 
They  were  judges  met  together  for  deliberation. 

The  reasons  given  for  the  thesis  opposed  to  his 
own  were  divided  into  two  groups;  those  of  M. 
Adatci,  which  were  sociological,  and  those  of 
Lord  Phillimore.  Concerning  the  proposal 
made  by  Mr.  Root,  he  thought  it  was  premature 
to  try  to  compromise  before  making  sure  that 
real  division  existed. 

In  M.  de  Lapradelle's  opinion  the  socio- 
logical line  of  argument  of  M.  Adatci  was 
contrary  to  the  laws  of  sociology.  M.  Adatci 
said  that,  if  the  Court  they  were  about  to  create 
were  to  be  a  living  force,  it  must  rely  on  strength. 
Strength  was  represented  by  the  great  Powers : 
but  which  were  the  great  Powers,  and  how  many 
were  they?  No  one  knew.  Here  was  no  scientific 
criterion. 

M.  de  Lapradelle  was  content  to  take 
conscience  and  moral  force  as  his  criterion.  If 
this  was  adopted,  the  principle  of  equality  would 
be  saved.  Two  States  coming  before  the  Court 
would  always  feel  that  they  were  on  exactly  the 
same  footing  before  Justice. 

If  only  the  great  Powers  were  represented  on 
the  Court,  it  would  not  inspire  the  other  Powers 
with  confidence  and  the  great  States  would 
generally  prefer  to  have  their  dispute-  M-ttlecl 
by  the  Council  than  by  the  Court.  Even  if 
the  little  States  agreed  to  submit  to  the  political 
leadership  of  the  big  States,  they  would  never 
agree  to  be  dictated  to  in  judicial  matters.  More 
justice  and  less  force  was  required. 

The  great  Powers  had  no  need  to  claim  repre- 
sentation on  the  Court.  They  would  obtain  il 
automatically.  Would  it  not  be  better  therefore 
for  them  to  obtain  those  mandates  spontane- 
ously ? 

M .  d  e  Lapradelle  quoted  the  dictum  of  S  i  r 
William  Scott  in  the  ,,Fox"  as  an  example 
of  the  spirit  of  international  justice  which  ought 
to  animate  international  judges.  He  thought  that 
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doit  animer  les  juges  internationaux.  II  ne  veut 
pas  qu'on  eveille  chez  les  juges  1'esprit  national, 
en  faisant  d'eux  des  representants  de  Puissances 
determinees. 

M.  de  Lapradelle  s'attache  a  considerer 
plus  en  detail  les  arguments  de  M.  Adatci  et 
de  Lord  Phil  li  more. 

II  fait  d'abord  valoir  que  le  Comite  du  Transit 
ne  peut  etre  considere  comme  analogue  a  la 
Cour  de  Justice. 

Examinant  ensuite  la  conception  du  juge  in- 
ternational, tel  que  le  comprend  Lord  Philli- 
m ore,  il  declare  se  ranger  a  1'avis  du  dernier 
et  ajoute  que  ce  qui  manque  aux  juges  qua  ne 
sont  que  des  jurisconsultes,  c'est  1'education  in- 
tegrale.  Mais  il  n'est  pas  d'accord  avec  Lord 
Phillimore  lorsque  celui-ci  declare  que  la 
Cour  manquerait  de  force,  si  elle  ne  renfermait 
pas  de  representants  des  grandes  Puissances. 
Lord  Phillimore  ne  tient  pas  suff isamment 
compte  de  la  Societe  des  Nations.  Si  cette  So- 
ciete  ne  donne  pas  assez  de  force  a  la  Cour  elle 
va  a  un  echec  certain. 

II  n'est  pas  d'accord  non  plus  avec  Lord 
Phillimore,  la  ou  celui-ci  dit  que  s'il  n'y  a  pas 
de  juge  anglais  a  la  Cour,  aucun  anglais  ne  voudra 
voir  sa  patrie  se  soumettre  a  une  sentence.  M.  de 
Lapradelle  considere  cet  argument  plutot 
comme  un  argument  politique.  Le  gouvernement 
anglais  aurait  des  difficultes  avec  1'opinion  publi- 
quc,  mais  ce  serait  une  affaire  d'ordre  interieur. 
On  voit  apparaitre  derriere  I'opinion  de  Lord 
Phillimore,  la  conception  d'apres  laquelle  il 
faut  laisser  a  I'opinion  publique  la  possibilite  de 
reviser  les  sentences  de  la  Cour. 

M.  de  Lapradelle  prie  Lord  Philli- 
more et  M.  Adatci  de  bien  vouloir  reconsi- 
deier  cette  question.  II  exprime  sa  conviction 
que  tous  les  membres  se  rallieront  a  son  avis  sur 
la  question  essentielle  de  savoir  si  le  privilege 
d'avoir  un  juge  a  la  Cour  doit  etre  concede  a 
certains  Etats. 

Enfin,  M.  de  Lapradelle  s'adresse  a  Mr. 
Root  pour  lui  demander  son  avis  personnel 
sur  les  questions  qui  ont  £te  discutees.  Mr.  Root 
n'a  jusqu'ici  pre"sente  qu'un  projet  de  concilia- 
tion, projet  que  M.  de  Lapradelle  juge  pr£- 
mature,  puisqu'on  ne  sait  pas  si  les  opinions  ont 
vraiment  besoin  d'etre  re"conciliees.  M.  de  La- 
pradelle est  persuade  que  Mr.  Root  se  ral- 
liera  personnellement  au  principe  de  1'egalite  qui 
est  un  des  fondements  de  la  constitution  de  la 
grande  democratic  americaine. 

M.  LODER  dit  qu'apres  le  discours  de  M.  de 
Lapradelle,  il  ne  lui  reste  pas  grand'chose 


it  would  be  inopportune  to  awake  the  national 
spirit  in  the  judges  by  making  of  them  the  re- 
presentatives of  certain  Powers. 

M.  de  Lapradelle  proceeded  to  consider 
more  in  detail  the  arguments  of  M.  Adatci 
and  of  Lord  Phillimore. 

In  his  opinion  the  Transit  Committee  could 
not  be  considered  as  comparable  to  the  Court 
of  Justice. 

M.  de  Lapradelle,  next  examining  Lord 
P  h  i  1 1  i  m  o  r  e's  conception  of  the  international 
judge,  concurred  and  added  that  judges  who 
were  only  jurists  might  not  be  entirely  qualified. 
He  disagreed  with  Lord  P;hillimo  r  e's  state- 
ment that  the  Court  would  not  have  strength 
if  it  did  not  include  representatives  of  the  great 
.Powers.  Lord  Phillimore  did  not  take  suf- 
ficiently into  account  the  League  of  Nations.  If 
the  League  did  not  supply  sufficient  force  to  the 
Court,  it  certainly  would  fail. 

He  did  not  agree  either  with  Lord  P  h  i  1  1  i- 
more's  opinion  that  if  there  were  not  an  English 
judge  on  the  Court,  no  Englishman  would  like 
to  see  his  country  submit  to  a  given  sentence. 
M.  de  Lapradelle  considered  this  a  poli- 
tical argument.  The  English  Government  might 
have  some  difficulties  in  dealing  with  public 
opinion  at  home,  but  this  would  be  an  entirely, 
domestic  question.  Behind  Lord  Philli- 
more's  opinion,  rose  the  conception  of  the  right 
to  let  public  opinion  correct  the  judgments  of 
the  Court. 

M.  de  Lapradelle  requested  Lord  Phil- 
limore and  M.  Adatci  to  reconsider  the  ques- 
tion. He  felt  that  the  members  would  agree  with 
him  on  the  important  question  whether  the  privi- 
lege of  always  having  a  judge  on  the  Court 
should  be  granted  to  certain  Powers. 

Finally,  M .  d  e  Lapradelle  asked  Mr .  R  o  o  t 
for  his  personal  opinion  on  the  questions  that 
had  been  discussed.  Up  till  now  Mr.  Root  had 
only  put  forward  a  proposal  for  a  compromise,  a 
proposal  which  M.  de  Lapradelle  thought 
premature,  because  it  was  uncertain  that  there 
was  need  for  a  compromise.  M.  d  e  Lapra- 
delle was  convinced  that  Mr.  Root  personally 
would  support  the  principle  of  equality  which 
is  one  of  the  fundamental  principles  of  the  con- 
stitution of  the  great  American  democracy. 


M.   LODER  said  that  after   M.   do   Lapra- 
dclle's   speech   he  had   little   to  add.    He  was 
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a  ajouter.  II  est  frappe  du  fait  que  Lord  Phil- 
limore  et  .M.  Adatci  visent  le  meme  but  que 
les  autres  membres  du  Comit£;  il  croit  des  lors; 
qu'on  pourra  arriver  a  une  decision  unanime. 
Lord  Phillimore  et  M.  Adatci  acceptent 
tous  les  deux  le  principe  de  1'egalite  des  Etats, 
mais  en  meme  temps  ils  font  valoir  la  ne'cessite' 
de  tenir  compte  de  la  re'alite'  des  choses.  M.  Lo- 
ri e  r  croit  qu'on  pourrait  arriver  a  concilier  les 
opinions  divergentes  en  etablissant  des  garanties 
pour  que,  au  cas  ou,  dans  la  Cour,  les  repr^sen- 
tants  des  petits  Etats  seraient  en  majorite,  ces 
representants  ne  contrecarrent  point  1'action  des 
grandes  Puissances. 

M.  Loder  discute  ensuite  ce  qu'a  dit  Lord 
Phillimore  la  veille,  au  sujet  de  I'inegalite' 
des  Etats;  Lord  Phillimore  est  d'opinion 
que  l'e"galite  des  Etats  n'existe  pas  dans  le  Pacte 
de  la  Societe  des  Nations.  M.  Loder  ne  peut 
partager  cet  avis.  Chaque  Etat  n'a  qu'un  vote, 
et  la  Grande  Bretagne  ne  forme  pas  une  excep- 
tion, les  Dominions  etant  politiquement  indepen- 
clants  et  devant,  par  consequent,  etre  considered 
comme  des  Etats  separes.  Done,  le  premier 
article  du  Pacte  consacre  l'e"galite  entre  les  Etats. 

M.  Loder  pense  que  la  proposition  faite  par 
Mr.  Root  au  cours  de  la  seance  de  la  veille  etait 
uri  peu  prematuree;  du  reste  il  ne  saisit  pas  bien 
la  pensee  de  Mr.  Root.  Le  probleme  actuel  con- 
siste  a  trouver  un  systeme  qui  garantisse  le  choix 
de  bons  juges  et  qui  maintienne  le  principe  de 
1'egalite  des  Etats. 

M.  Loder  discute  differents  systemes  de  no- 
mination des  juges;  il  parle  d'abord  de  celui  qui 
consiste  a  confier  le  choix  des  juges  a  1'Assem- 
blee  de  la  Societe"  des  Nations;  c'est  la  m&hode 
pr^conisee  par  le  projet  de  La  Haye  de  fevrier 
dernier.  M.  Loder  fait  ressortir  que  dans  la 
liste  de  candidats  pre"sent6e  par  chaque  Etat  un 
tiers  seulement  de  ces  candidats  appartiendrait 
a  1'Etat  charge"  de  faire  les  propositions;  les  deux 
autres  tiers  seraient,  par  la  force  des  choses,  les 
hommes  les  plus  eminents  du  monde  entier,  et 
parmi  ceux-la,  il  y  aurait  certainement  des  repre- 
sentants des  grands  Etats. 

M.  Loder  admet  cependant  qu'il  peut  y  avoir 
un  danger  de  coalition  des  representants  des 
Etats  secondaires  au  sein  de  1'Assemblee;  mais 
on  pourrait  certainement  troujver  le  moyen  d'ecar- 
ter  ce  danger. 

Une  autre  methode  de  nomination  est  celle 
proposee  par  le  President,  me'thode  qui  rap- 
pelle  celle  recommand^e  par  les  Etats  scandina- 
ves  et  qui  consiste  a  faire  choisir  les  juges  par  les 
membres  de  la  Cour  Permanente  d'Arbitrage. 
Cette  me'thode  avait  &6  longuement  discutee  lors 


struck  by  the  fact  that  Lord  Phillimore  and 
M.  Adatci  both  sought  the  same  end  as  the 
other  members  of  the  Committee.  He  thought 
therefore  it  would  be  possible  to  reach  a  unani- 
mous decision.  Lord  Phillimore  and  M. 
Adatci  accepted  the  principle  of  equality  of 
States,  but  they  pointed  out  that  actual  facts 
must  receive  proper  consideration.  M.  Loder 
thought  that  it  would  be  possible  to  reconcile 
the  different  opinions  by  establishing  gua- 
rantees to  ensure  that  in  a  Court  where  the 
representatives  of  small  States  would  form  thcj 
majority,  these  representatives  should  not  op- 
pose the  activity  of  the  great  States. 

M.  Loder  discussed  next  what  Lord  Phil- 
limore had  said  the  day  before  concerning  the 
inequality  of  States ;  Lord  Phillimore  was 
of  opinion  that  the  equality  of  States  did  not  exist 
in  the  Covenant.  M.  Loder  disagreed.  Each 
State  had  but  one  vote  and  Great  Britain  was  no 
exception,  the  Dominions  being  politically  inde- 
pendent and,  therefore,  having  to  be  considered 
as  separate  States.  So,  Article  i  of  the  Covenant 
upheld  equality  between  States. 

M.  Loder  considered  that  Mr.  Root's 
proposal  put  forward  at  the  preceding  meeting 
was  slightly  premature.  It  was  also  not  quite 
clear  to  him  what  Mr.  Root's  intention  was. 
The  question  at  issue  was,  to  find  a  system 
which  would  ensure  good  judges,  possessing  all 
the  necessary  qualifications  of  character  and 
knowledge,  and  would  maintain  the  principle  of 
equality  between  States. 

M.  Loder  proceeded  to  consider  possible 
systems  of  nomination  of  judges.  One  system 
would  be  to  confer  the  power  of  choosing  judges 
on  the  Assembly  of  the  League  of  Nations.  This 
was  the  system  recommended  by  the  Hague 
Plan  of  last  February.  M.  Loder  called  at- 
tention to  the  fact  that  in  the  list  of  can- 
didates presented  by  each  State,  a  third  only 
of  the  candidates  would  be  nationals  of  the 
State  making  the  proposals ;  the  other  two 
thirds  would  be  by  the  nature  of  things  the 
most  eminent  men  of  all  the  world,  and  among 
these  there  certainly  would  be  representatives 
of  the  great  Powers. 

M.  Loder  admitted,  however,  that  this  plan 
might  involve  the  danger  of  a  coalition  of  the  re- 
presentatives of  the  secondary  States  in  the  As- 
sembly. Means  to  avert  this  difficulty,  however, 
might  be  found. 

Another  method  of  nomination  was  that  pro- 
posed by  the  President,  similar  in  form  to  the 
recommendations  of  the  Scandinavian  countries, 
to  have  the  members  of  the  Permanent  Court 
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de  la  Conference  de  fevrier,  et  elle  avait  ete  reje- 
tee  pour  la  seule  raison  qu'on  c'raignait  qu'elle 
ne  fut  pas  adoptee  par  1'Assemblee.  Si,  comme 
semble  I'indiquer  1'attitude  du  President,  cette 
crainte  n'est  pas  fondee,  on  pourrait  reprendre 
la  discussion. 

M.  Loder  est  convaincu  qu'on  pourrait  ar- 
river  a  une  decision  par  cette  methode,  ou  par 
une  autre  du  meme  genre. 

LORD  PHILLIMORE  se  sent  de'sarme  par 
1'hommage  adresse  a  la  magistrature  anglaise. 

II  explique  que  la  veille,  en  disant  qu'il  etait 
le  delegue  britannique,  il  s'est  servi  d'une  ex- 
pression qui  peut  etre  mal  interpretee;  il  desire 
faire  entendre  qu'il  n'avait  pas  regu  d'instructions 
de  son  Gouvemement. 

II  commencera  ses  remarques  sur  le  sujet  ac- 
tuellement  en  discussion  par  un  paradoxe:  c'est 
\a  Grande  Bretagne  qui  a  comparativement  le 
plus  souffert  de  la  guerre;  jamais  jusqu'ici  elle 
n'avait  ressenti  une  commotion  telle  que  celle 
qui  vient  d'ebranler  jusqu'au  cceur  le  pays  tout 
entier. 

Lord  Phillimore  dit  ensuite  que  s'il  se 
trouve  ici,  c'est  seulement  pour  travailler  a  eviter 
k  1'avenir  une  catastrophe  pareille.  II  a  etc"  presi- 
dent de  la  commission  anglaise  qui  a  prepare  le 
premier  plan  de  la  Societe"  des  Nations.  Ce  plan 
&ait  a  certains  egards  plus  complet  que  celui 
qu'on  a  adopte,  et  il  regrette  de  ne  pas  etre 
autorise  a  le  communiquer.  -  •  II  est  done  venu 
pour  aider  a  construire  une  partie  de  1'edifice 
de  la  Paix.  A  son  avis,  la  paix  est  plus  impor- 
tante  que  la  justice. 

Le  PRESIDENT  rappelle  1'adage:  ,,justitia 
et  pax  osculatae  sunt". 

LORD  .  PHILLIMORE  ajoute  qu'il  a  suivi 
avec  le  plus  grand  inte"ret  1'expose  de  M.  Al- 
tamira.  II  respecte  son  point  de  vue,  mais  ne 
peut  s'empecher  de  se  souvenir  que  1'Espagne 
est  le  pays  de  Don  Quichote. 

Lord  Phillimore  parle  ensuite  de  la  diffi- 
culte  de  trouver  de  bons  juges.  Une  Cour  com- 
posee  de  jurisconsultes  vemis  de  toutes  les  parties 
du  monde  peut  etre  excellente,  mais  elle  aura  tou- 
jours  ce  defaut  que  les  me'rites  des  membres  ne 
seront  pas  connus,  par  exemple  en  Angleterre. 
On  peut  tres  bien  etre  convaincu  qu'elle  com- 
prend  de  bons  jurisconsultes  sans  etre  persuade 
qu'elle  comprend  de  bons  juges. 

LordPhillimore  veut  que  derriere  la  Cour 
il  y  ait  la  force:  „!  want  the  Sheriff  behind  me". 

S'il  arrive  qu'une  des  parties  refuse  de  se 
soumettre  a  une  sentence  qui  lui  d£plait,  on 


of  Arbitration  choose  the  judges.  This  method 
had  been  discussed  at  length  at  the  February 
Conference,  and  had  been  rejected  for  the  sole 
reason  that  it  was  feared  the  Assembly  would 
not  adopt  it.  If,  as  the  President's  attitude 
seemed  to  indicate-,  this  fear  was  unfounded,  the 
method  might  be  reconsidered. 

M.  Loder  was  convinced  that  a  decision 
could  be  reached  by  this  or  a  similar  method. 

LORD  PHILLIMORE  said  that  he  felt 
quite  disarmed  by  the  compliments  paid  to  the 
English  Bench. 

He  felt  that  he  had  used  an  expression 
liable  to  misinterpretation  at  the  preceding 
meeting.  He  had  said  that  he  was  a  dele- 
gate of  Great  Britain.  He  wished  to  explain  that 
he  had  received  no  instructions  from  his  Go- 
vernment. 

He  opened  his  remarks  on  the  subject  under 
discussion  with  a  paradox :  Comparatively  speak- 
ing, Great  Britain  had  suffered  most  from  the 
war:  never  before  had  she  been  convulsed  by 
such  a  disturbance  as  now  had  shaken  the  very 
foundations  of  the  entire  country. 

His  purpose  at  this  conference  was  to  try  to 
avoid  another  such  catastrophe.  He  had  been 
President  of  a  Committee  in  England  which 
drafted  the  first  plan  for  the  League  of  Nations. 
This  plan  was  more  complete  in  some  respects 
than  that  actually  adopted  and  he  regretted  that 
he  was  not  authorised  to  communicate  it  to  the 
Committee.  -  -  He  had  come  here  to  aid  in  esta- 
blishing peace.  In  his  own  view,  Peace  was  even 
more  important  than  Justice. 

The  PRESIDENT  recalled  the  adage  "justitia 
et  pax  osculatae  sunt". 

LORD  PHILLIMORE  said  that  he  had  fol- 
lowed with  great  interest  M.  Altamira's  pro- 
posals, that  he  respected  M.  Altamira's  view, 
but  that  he  could  not  forget  that  Spain  was  the 
land  of  Don  Quixote. 

Lord  Phillimore  then  spoke  of  the  dif- 
ficulty of  finding  good  judges.  A  Court  com- 
posed of  jurisconsults  from  all  parts  of  the  world 
might  be  excellent,  but  he  feared  that  their 
merits  would  not  be  known,  for  instance  in  Eng- 
land. One  might  be  convinced  that  it  included 
good  jurisconsults  without  being  convinced  that 
it  included  good  judges. 

Lord  Phillimore  wanted  force  to  back  the 
Court:  "I  want  the  Sheriff  behind  me". 

If  a  decision  was  resisted  by  any  State,  the 
League  of  Nations  should  intervene.  Failure  to 
comply  with  a  sentence  constituted  an  act  of 
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aura  recours  a  la  Socidtd  des  Nations.  La 
non-execution  de  la  sentence  constituc  un  acte 
de  guerre  centre  les  Membres  de  la  Socicte. 
Mais  ce  n'est  pas  encore  la  guerre,  et  c'est  la 
le  point  faible.  11  y  aura  toujours  des  hesitations. 
La  forniule  du  projet  auquel  Lord  Phi  11  i- 
more  a  fait  allusion,  £tait  bien  plus  nette:  elle 
creait  dans  un  cas  de  ce  genre  1'etat  de  guerre; 
mais  cette  formule  a  etd  affaiblie.  C'est  pour  cette 
raison  que  Lord  Phil  li  more  veut  intdresser 
les  grandes  Puissances  a  1'ceuvre  de  la  Cour;  ce 
sont  elles  qui  font  la  police  du  monde,  et,  en  les 
obligeant  a  avoir  un  inte"ret  direct,  on  les  amene- 
rait  a  agir,  le  cas  e"cheant.  II  y  a  en  effet  des 
questions  pour  le  reglement  desquelles  les  gran- 
des Puissances  ne  seront  pas  disposers  a  engager 
volontairement  leur  force.  II  cite  un  mot  de  Bis- 
marck, et  donne  en  exemple  certains  cas,  sus- 
ceptibles  de  se  presenter  dans  les  circonstances 
actuelles,  et  dans  lesquels  les  grandes  Puissances 
pourraient  sous  1'influence  de  1'opinion  publique 
etre  dans  I'lmpossibilite"  d'agir  pour  appuyer  une 
sentence  de  la  Cour  si  elles  n'y  £taient  pas  reprd- 
eentees. 

M.  DE  LAPRADELLE  demande  si  la  meme 
situation  ne  se  produirait  pas  au  cas  ou  les  juges 
des  grandes  Puissances  se  trouveraient  faire  par- 
tie  de  la  minoritd,  quand  la  Cour  aurait  pris  une 
decision. 

LORD  PHILLIMORE  admet  le  bien-fond6 
de  la  question,  mais  dit  qu'il  faut  se  contenter  de 
limiter  le  danger  dans  la  mesure  du  possible. 
II  fait  observer  combien  il  est  necessaire  aux 
magistrals  de  puiser  a  toutes  les  sources  la  force 
rcquise  pour  I'ex^cution  de  'leurs  fonctions.  En 
vue  de  donner  au  nouveau  tribunal  toute  la  force 
et  toute  I'autorite"  possibles,  il  desire  donner, 
au  sein  du  tribunal,  une  position  spdciale  aux 
grandes  Puissances. 

Lord  Phillimore  rappelle  la  proposition 
du  President  de  faire  representer  a  la  Cour 
les  diife"rents  systemes  juridiques.  II  admet  qu'on 
arriverait  par  cette  voie  au  meme  resultat  que 
celui  qu'il  avait  propose1,  mais  ce  serait  une  voie 
difficile  et  ddtoumie. 

Lord  Phillimore  dit  qu'il  a  cru  compren- 
dre  du  discours  de  M.  de  Lapradelle  que 
celui-ci  voulait  dire  qu'il  y  a  ddja  une  majorite 
qui  veut  arriver  a  un  rdsultat,  mais  que  d'autre 
part  il  y  a  une  minority  obstinee;  il  exprime  pour 
sa  part  le  ddsir  qu'il  n'y  ait  pas  une  (majorite 
qui  s'obstine. 

Lord  Phillimore  considere  ensuite  la 
question  de  la  mdthode  detection;  il  dit  que  le 


war  against  the  Members  of  the  League  of 
Nations,  but  \\ar  did  not  necessarily  follow  - 
thai  was  the  weak  point.  There  would  always 
be  hesitation.  The  English  draft  was  clearer: 
according  to  it,  such  a  situation  would  consti- 
tute- a  state  of  war.  This  clause,  however,  was 
weakened.  For  this  reason  Lord  Phillimore 
wished  to  interest  the  great  Powers  in  the  work  of 
tin-  Court.  They  are  the  police  of  the  world,  and 
in  obliging  them  to  have  a  direct  interest,  they 
would  be  compelled  to  act  when  the  situation 
demanded.  Practically  there  were  questions  for 
the  settlement  of  which  the  great  Powers  would 
not  be  disposed  to  act  of  their  own  volition.  IK 
quoted  Bismarck,  and  gave  hypothetical  cases 
in  which  the  great  Powers  would  be  prevented 
by  public  opinion  from  taking  action  in  support 
of  a  judgment  of  the  Court,  unless  they  were 
represented  on  it. 


M.  DE  LAPRADELLE  raised  the  question 
whether,  if  the  great  Powers  were  among  the 
majority  on  the  Court  when  it  decided  a  question. 
the  same  situation  would  not  arise  ? 


LORD  PHILLIMORE  admitted  the  logic  of 
the  question,  but  said  that  one  must  be  content 
to  confine  the  clangers  within  the  narrowest 
possible  limits.  He  pointed  out  how  necessary 
it  was  that  the  magistrates  should  borrow  from 
all  sources  the  force  required  for  the  exercise  of 
their  functions.  In  order  to  give  all  possible 
strength  to  the  tribunal,  also  to  make  the  tribunal 
as  authoritative  as  possible  in  every  way,  he 
wished  to  give  a  special  position  to  the  great 
Powers. 

Lord  Phillimore  referred  to  the  Presi- 
dent's scheme  which  suggested  including 
on  the  Court  representatives  of  the  different 
systems  of  law.  He  admitted  that  the  same  end 
might  be  achieved  by  this  means,  but  he  foresaw 
that  it  would  be  a  roundabout  way. 

Lord  Phillimore  said  that  from  M.  de 
Laprade lie's  speech,  he  had  drawn  the  im- 
pression that  M.  de  Lapradelle  wished  to  say 
that  a  majority  already  existed  who  wished  to 
obtain;  a  certain  result  but  that  there  was  a  tena- 
cious minority ;  -  -  he  hoped  there  would  not  be 
a  tenacious  majority. 

Lord     Phillimore     next     considered    the 
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systeme  des  elections  indirectes  n'est  pas  accep- 
table. 

A  1'appui  de  son  opinion  a  cet  egard,  il  montre 
Devolution  qu'ont  suivie  les  regies  adoptees 
pour  les  elections  presidentielles  en  Amerique. 
On  a  pense,  au  commencement,  afin  d'eviter 
une  election  directe  du  President  par  le  peuple, 
former  un  corps  electoral  compose  des  citoyens 
Jes  plus  ponderes  qui,  agissant  de  leur  propre  vo-  ' 
lonte,  et  sans  avoir  les  mains  liees,  choisiraient 
pour  President  le  meilleur  citoyen.  Mais  en  fait 
on  s'est  ecarte  presque  tout  de  suite  de  cette  voie, 
et  maintenant  les  electeurs  ne  sont  que  des 
chiffres. 

Au  sujet  du  systeme  de  1'election  par  les  mem- 
bres  de  la  Cour  Permanente  d' Arbitrage  Lord 
Phillimore  dit  que  ces  membres  ne  jouis- 
sent  pas  comme  tels  d'une  grande  autorite,  que 
personne  ne  sait  au  juste  qui  sont  les  membres, 
et  que  les  membres  ignorent  parfois  eux-memes 
leur  situation.  II  croit  qu'il  vaudrait  mieux  confier 
le  choix  des  jugesaux  gouvernements.  Sansdoute, 
il  est  1'avocat  du  principe  de  1'egalite  des  Etats, 
mais  il  croit  qu'il  est  avant  tout  necessaire  de 
donner  de  la  force  a  la  Cour. 

Lord  Phillimore  ne  sait  pas  s'il  a  bien 
compris  le  systeme  propose  par  Mr.  Root.  II 
croit  que  ce  systeme  est  le  suivant:  le  Conseil  de 
la  Societe  des  Nations  dresse  une  liste  de  candi- 
dats  et  la  communique  aux  gouvernements;  puis 
les  gouvernements  dressent  leurs  listes  de  candi- 
dats.  Ces  dernieres  sont  combinees  par  le  Secre- 
taire-General de  la  Societe  des  Nations  en  une 
liste  unique  sur  laquelle  il  indique  le  nombre  des 
voix  obtenues  par  chaque  candidat.  Si  la  liste 
des  candidats  ayant  eu  le  plus  de  voix  coincide 
avec  la  liste  dressee  par  le  Conseil,  1'election 
sera  terminee;  sinon,  les  deux  listes  seront  defe- 
rees  a  un  Comite'  de  Conciliation,  compose  d'un 
nombre  egal  de  membres  du  Conseil  et  de  mem- 
bres de  I'Assemble^e.  La  liste  definitive,  dressee 
par  ce  Comite,  sera  soumise  a  un  vote  formel  du 
Conseil  et  de  I'Assemblee. 

M.  RICCI-BUSATTI  pense  que  M.  Adatci, 
en  s'appuyant  sur  I'exemple  du  Comite  des  Com- 
munications et  du  Transit,  a  apporte  a  la  dis- 
cussion un  element  tres  utile,  parce  qu'il  amene 
le  Comite  a  considerer  sous  tous  ses  aspects  1'or- 
ganisation  de  la  Societe  des  Nations  et  les  rela- 
tions entre  ses  divers  organes.  Le  Comite  du 
Transit  et  la  Cour  Permanente  de  Justice 
seront  deux  organes  de  la  Societe  des  Nations, 
mais,  tandis  que  le  Comite  d^pendra  du  Conseil 
auquel  il  se  rattache  et  dont  il  ne  sera  qu'un 
des  instruments  techniques,  lui  permettant  d'at- 


method  of  election.  He  declared  that  the  indirect 
method  of  election  was  not  acceptable. 

In  support  of  this  opinion,  he  traced  the  stages 
through1  which  this  method  had  gone  in  American 
presidential  elections.  Originally  it  was  thought 
that,  to  avoid  the  direct  election  of  the  President 
by  the  people,  an  electoral  body  composed  of  the 
most  levelheaded  citizens  should  proceed  freeh- 
and according  to  its  own  judgment  to  choose 
the  best  citizen  for  President.  But  in  practice  this 
method  was  almost  immediately  departed  from, 
and  now  the  electors  are  nothing  more  than  so 
many  figures. 

Concerning  the  system  of  election  by  members 
of  the  Permanent  Court  of  Arbitration,  he  said 
that  these  members  as  such  did  not  exercise  any 
great  authority,  that  no  one  knew  exactly  who 
were  the  members,  and  that  the  members  them- 
selves sometimes  were  not  conscious  of  their 
membership.  He  thought  it  better  to  confer  the 
choice  on  the  governments.  Unquestionably  he 
was  the  advocate  of  the  equality  of  States,  but 
he  thought  that  it  was  of  primary  importance 
to  give  strength  to  the  Court. 

Lord  Phillimore  was  not  entirely  certain 
that  he  had  understood  Mr.  Root's  proposal.  In 
his  opinion,  this  system  was  as  follows :  the  Coun- 
cil of  the  (League  of  Nations  prepares  a  list  of  can- 
didates and  communicates  it  to  the  governments, 
then  the  governments  prepare  their  lists  of 
candidates.  These  latter  lists  are  combined  into 
one  list  by  the  Secretary  General  of  the  League, 
on  which  list  is  indicated  the  number  of  nomina- 
tions obtained  by  each  candidate.  If  the  list  of 
candidates  receiving  most  votes  coincides  with 
the  list  prepared  by  the  Council,  they  are  duly 
elected;  otherwise  the  two  lists  will  be  referred 
to  a  Conciliation  Committee  composed  of  an 
equal  number  of  members  of  the  Council  and 
of  the  Assembly.  The  final  list  prepared  by 
this  Committee  will  be  submitted  to  a  formal 
vote  of  the  Council  and  the  Assembly. 


M.  RICCI-BUSATTI  thought  that  M. 
Adatci,  by  introducing  the  example  of  the  Com- 
mittee for  Communication  and  Transit,  had  con- 
tributed to  the  discussion  a  very  valuable  point, 
for  the!  reason  that  the  members  of  the- Committee 
are  led  by  it  to  consider  in  all  its  aspects  the  organ- 
isation of  the  League  of  Nations  and  the  rela- 
tions between  its  various  organs.  Both  the  Com- 
mittee of  Transit  and  the  Permanent  Court  would 
be  organs  of  the  League  of  Nations,  but  while 
the  Committee  would  depend  upon  the  Coun- 
cil, as  one  of  its  many  technical  branches  for 
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teindre  les  buts  qui  sont  de  son  ressort  particu- 
lier,  1^  Cour  doit  £tre  inde"pendante  et  se  rattacher 
a  la-  Socie"te  dans  son  ensemble;  cette  derniere 
reprdsente  le  ,,pouvoir  judiciaire"  qu'il  faut  bien 
distinguer  du  ,,pouvoir  administratif",  confor- 
mdment  aux  principes  qui  sont  a  la  base  de  toute 
constitution  moderne. 

M.  Ricci-Busatti  reprend  1'objection  op- 
posed par  M.  Hagerup  kLordPhillimore, 
lorsque  celui-ci  voulait,  pour  Stayer  la  Cour,  une 
force  mate'rielle;  il  dit  qu'au  contraire  la  force 
dont  on  aura  besoin  sera  surtout  une  force 
morale;  il  est  dispose  a  admettre,  avec  Lord 
Phillimore,  que  la  paix  est  plus  impor- 
tante  que  la  justice;  sauf  a  bien  determiner 
leurs  rapports.  Le  but  de  la  Socie^e  des  Na- 
tions est  d'assurer  la  paix  et  la  coope"ra- 
tion  internationale;  le  but  de  la  Cour  perma- 
nente  sera  d'assurer  la  justice  entre  les  Etats, 
et  de  contribuer  par  Ik  a  maintenir  la  paix.  11 
ne  faut  pas  exag^rer  le  role  de  la  Cour  a  cet 
e"gard;  on  ne  doit  pas  s'attendre  k  ce  qu'elle 
previenne  ou  eVite  toutes  les  guerres:  telle  n'a 
pas  6t6  jusqu'ici  la  tache  de  la  Cour  d' Arbitrage. 
Les  grands  conflits  politiques  d'ou  pourrait  sortir 
une  guerre,  seront  porte"s  devant  le  Conseil  ou 
1'Assemble'e  de  la  Soci^te;  la  Cour  doit  assurer 
1'empire  du  droit  dans  les  relations  internationa- 
les  ordinaires;  on  la  compromettrait  en  lui  de- 
mandant davantage. 

M.  Ricci-Busatti,  apres  avoir  pass£  en 
revue  les  diverses  m^thodes  proposees  pour  1'elec- 
tion  des  juges,  se  rallie  a  la  methods  preconi- 
see  par  le  President,  estimant  que  le  college  elec- 
toral doit  de  preference  etre  la  Cour  d'Arbitrage, 
qui  est  un  corps  judiciaire,  et  non  pas  1'Assemble'e 
de  la  Society  des  Nations,  qui  a  un  caractere  poli- 
tique  trop  marque".  Cette  me"thode  n'est  point  en 
contradiction  avec  celle  pre"conisee  par  la  Com- 
mission italienne,  qui  confie  aux  Etats  la  nomi- 
nation des  membres  de  la  Cour.  Rien  ne  s'oppose 
en  effet  a  ce  qu'ils  exercent  cette  facult6  par 
1'entremise  de  leurs  repre"sentants  respectifs  fi- 
gurant actuellement  sur  la  liste  des  arbitres.  M. 
Ricci-Busatti  se  reserve  le  droit  de  discuter 
ultdrieurement  les  details  de  1'organisation  dont 
il  s'agit. 

Mr.  ROOT,  en  raison  de  1'heure  avanc6e,  cede 
la  parole  au  President  qui  n'a  que  quelques  mots 
a  dire. 


the  attainment  of  its  ends,  the  Court  would  be 
independent  and  would  only  be  related  to  the 
League  of  Nations  as  a  whole.  It  represents 
the  "judicial  power"  which  must  be  distinguished 
from  the  "administrative  power",  in  accordance 
with  the  principles  underlying  all  modern  consti- 
tutions. 

M.  Ricci-B  usa'tti  repeated  M.  Hage- 
rup's  objection  against  Lord  Phillimore's 
view  when  the  latter  wished  to  support  the  Court 
by,  a  material  force ;  he  said  that,  on  the  contrary, 
the  power  needed  was  above  all  a  moral  power, 
M.  Ricci-Busatti  agreed  with  Lord  Phil- 
limore's belief  that  peace  is  more  important 
than  justice  -  -  only  their  relative  values  should 
be  accurately  determined.  He  said  that  the  aim  of 
the  League  of  Nations  is  to  ensure  peace  and 
international  co-operation;  the  aim  of  the  Per- 
manent Court  will  be  to  ensure  justice  between 
States  and  thereby  to  contribute  to  the  mainte- 
nance of  Peace.  The  role  of  the  Court  must  not  be 
exaggerated  in  this  respect :  one  must  not  expect 
to  prevent  all  future  wars.  Such  has  not  been  up  to 
this  time  the  task  of  the  Court  of  Arbitration.  The 
'  great  political  conflicts  from  which  a  war  might 
arise  would  be  taken  before  the  Council  or  the 
Assembly  of  the  League  of  Nations.  The  Court 
must  establish  the  reign  of  law  in  ordinary  in- 
ternational relations.  One  would  only  weaken 
it  by  demanding  more  from  it. 

M.  Ricci-Busatti  proceeded  to  consider 
the  methods  proposed  for  the  election  of  the 
judges.  He  shared  the  President's  opinion : 
the  electoral  body  must  be  preferably  the  Court 
of  Arbitration  (which  was  a  judicial  body;  and 
not  the'  Assembly  of  the  League  of  Nations  which 
had  too  marked  a  political  character.  This  method 
was  not  in  contradiction  with  that  proposed  by 
the  Italian  governmental  Commission,  which 
vested  in  the  States  the  power  of  nominating 
judges.  Nothing  prevented,  indeed,  their  exercis- 
ing this  authority  through  their  respective  repre- 
sentatives who  appeared  on  the  present  list  of 
arbitrators.  M.  Ricci-Busatti  deferred  until 
later  the  discussion  of  the  details  of  the  proposed 
plan. 


Mr.  ROOT,  because  of  the  advanced  hour, 
yielded  to  the  President,  who  had  some  short 
observations  to  make. 


Le  PRESIDENT  estime  qu'il  faut  tenir  compte, 
non  seulement  de  l'e"galite  des  Etats,  mais  aussi 
de  1'importance  qu'il  yak  assurer  aux  grands 


The  PRESIDENT  thought  that  not  only  the 
equality  of  States  must  be  considered  but  also 
the  need  to  ensure  effective  representation  of 
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Etats  une  representation  effective  a  la  Cour.  A 
cet  egard  il  se  range  a  1'avis  de  Lord  Philli- 
more. II  est  vrai  que  Lord  Phillimore  ap- 
precie  peu  1'election  a  deux  degres.  Mais  il  ne 
s'agit  pas  ici  de  simples  electeurs;  1'election  serait 
faite  par  des  organes  constitues  en  vue  d'autres 
fins  que  1'^lection,  qui  ne  serait  pour  eux  qu'une 
tache  secondaire. 

Le  President  attire  1'attention  du  Comite 
sur  le  probleme  de  la  creation  d'une  Haute  Cour 
de  Justice  Internationale.  Les  conditions  dans 
lesquelles  on  a  propose  a  la  Conference  de  Paris 
d'instituer  et  de  faire  fonctionner  une  telle  Cour 
ex  post  facto  ont  amene  deux  Etats  a  faire 
leurs  reserves  a  ce  sujet.  Ces  reserves  n'ont  pas 
de  raison  d'etre,  en  presence  d'une  institution 
destinee  a  fonctionner  dans  1'avenir  et  pour- 
suivant  une  fin  nettement  definie:  la  repression 
des  delits  centre  1'ordre  public  international  et 
le  droit  des  gens  universel.  II  n'est  pas  douteux 
que  deja  1'existence  seule  d'une  telle  Cour  exer- 
cerait  une  heureuse  influence  preventive  sur  la 
perpetration  de  ces  delits.  II  est  de  tout  interet 
que  le  Comite  prenne  1'initiative  d'organiser  et 
de  preciser  les  bases  de  cette  Haute  Cour. 

S'adressant  a  Mr.  Root,  le  President  se 
prononce  contre  1'assimilation  de  la  Cour,  quant 
a  son  organisation,  aux  organes  politiques  de 
la  Societe  des  Nations.  Pareille  assimilation  serait 
sans  nul  doute  impopulaire,  et  rimpopularite"  at- 
teindrait  le  Conseil  de  la  Societe,  ce  qu'il  faut 
avant  tout  eViter. 

Le  President  expose  les  avantages  du  sy- 
steme  qu'il  a  propose1  concernant  la  nomination 
des  juges.  Les  idees  que  contient  sa  proposition 
ne  sont  pas  precisement  nouvelles,  comme  on 
peut  s'en  convaincre  en  se  rapportant  aux  dis- 
cussions de  la  Deuxieme  Conference  de  la  Paix 
et  aux  projets  des  pays  scandinaves,  entre  autres. 
En  tout  cas,  elles  ont  1'avantage  d'offrir  un 
moyen  de  sauvegarder  1'^galite  juridique  des 
Etats  tout  en  donnant  aux  grands  Etats  la  certi- 
tude qu'ils  seront  represented  a  la  Cour. 


Mr.  ROOT  demande  au  Pre  sident  de  vou- 
loir  bien  formuler  par  ecrit  les  idees  exposees  par 
lui  1'autre  jour  et  "d'apres  lesquelles  la  liberte 
du  choix  serait  limitee  par  1'obligation  de  faire 
reprdsenter  au  sein  de  la  Cour  les  differents 
grands  systemes  juridiques  existant  dans  le 
monde.  Mr.  Root  ne  voit  pas  comment  on  pour- 
rait  obliger,  dans  la  pratique,  les  electeurs  a 
restreindre  ainsi  leur  choix.  II  serait  heureux 
qu'on  lui  soumette  un  texte  formel  a  ce  sujet. 


the  great  States  on  the  Court.  In  this  respect 
he  agreed  with  Lord  -P  h  ill  i  more.  The 
President  thought  that  this  might  be  achieved 
by  means  of  indirect  election.  He  knew  that 
Lord  Phillimore  did  not  like  this  method 
for  the  nomination  of  judges,  but  in  this  case 
it  was  not  a  question  of  having  only  ordinary 
electors;  the  election  would  be  undertaken  by 
bodies  created  for  purposes  other  than  this  duty, 
which  would  be  secondary. 

The  President  called  the  attention  of  the 
members  to  the  problem  of  creating  a  High 
Court  of  International  Justice.  The  conditions 
under  which  it  was  proposed  at  the  Paris  Con- 
ference to  establish  and  to  set  in  operation  such 
a  Court  ex  post  facto,  gave  rise  to  certain  reser- 
vations on  the  part  of  two  States.  These  reser- 
vations had  no  raison  d'etre  in  the  presence 
of  an  institution  proposed  for  the  future  with  a 
clearly  defined  object :  the  punishment  of  offen- 
ses against  international  public  order  and  the 
universal  law  of  nations.  There  is  no  doubt  that 
the  existence  alone  .of  such  a  Court  would  exert 
a  beneficial  preventative  influence  on  the  per- 
petration of  such  offences.  In  any  case  it  was 
important  that  the  Committee  should  take  the 
initiative  in  the  organisation  of  this  High  Court 
and  in  laying  down  the  principles  on  which  it 
should  be  based. 

Speaking  to  Mr.  Root,  the  President  de- 
clared that  he  opposed  the  Court  in  respect  to  its 
organisation  being  likened  to  the  political  organs 
of  the  League  of  Nations.  This  would  be  without 
doubt  unpopular,  and  unpopularity  would  react 
on  the  Council  and  League;  this  must  be 
avoided. 

The  President  showed  the  advantages  of 
the  system  proposed  by  him  for  naming  the  jud- 
ges. The  ideas  contained  in  his  proposal  were  not 
exactly  new,  as  might  be  inferred  from  the 
discussions  of  the  second  Peace  Conference  and 
from  the  Scandinavian  projects  etc.  In  any  case, 
the)'  offered  a  means  of  safeguarding  the  legal 
equality  of  States,  and  yet  gave  the  great  States 
an  assurance  of  representation  on  the  Court. 

Mr.  ROOT  asked  the  President  kindly  to  put 
in  writing  the  ideas  expressed  by  him  on  a  pre- 
ceding day,  according  to  which  liberty  of  choice 
would  be  limited  by  the  necessity  of  represent- 
ing on  the  Court  the  various  legal  systems. 
Mr.  Root  did  not  see  how,  in  practice,  the  elec- 
tors could  be  made  to  limit  their  choice  in 
this  way.  He  would  be  glad  to  have  a  formal 
statement  of  the  project. 
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Le    PRESIDENT  pre"parera  pour  lundi  pro-          The  PRESIDENT  said  he  would  prepare  the 
chain  le  texte  demand^  et  le  soumettra  a  la  dis-      document  asked  for,   and  would   submit   it  on 


cussion  du  Comite". 


Monday  for  the  consideration  of  the  Committee. 


M.  DE  LAPRADELLE  fait  toutes  ses  re"ser-  M.  DE  LAPRADELLE  reserved  his  opinion 
ves  sur  Interpretation  de  1'expression  ,,systemes  concerning  the  construction  of  the  expression 
juridiques  du  monde".  "legal  systems  of  the  world". 


La  stance  est  leve"e  a  12.40  de  I'apres-midi. 

Le  President: 

(signe)  Brn.  DESCAMPS. 

Le  Secretaire-General: 

(signe)  D.  ANZILOTTI. 


The  meeting  closed  at  12.40  p.m. 

The  President: 

(signed)  Bm.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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SEANCE,  (non-publique), 
tenue  au   Palais  de  la  Paix,  a  La  Haye, 
le  21  juin  1920. 


5™   MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  June  21st,  1920. 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sent  presents:  tous  les  membres  du  Comite 
(a  1'exception  de  M.  Bevilaqua);  Mr.  James 
Brown  Scott;  les  secretaires  particuliers  de 
M.  le  Baron  Descamps  et  de  M.  Adatci; 
les  membres  du  Secretariat. 

La  seance  est  ouverte  a  9.35  heures  du  matin. 

Le  PRESIDENT  fait  savoir  au  Comite"  que 
Sa  Majeste  la  Reine  des  Pays-Bas  s'est  montrde 
tres  sensible  a  rhommage  que  le  President 
Lui  a  rendu  au  nom  du  Comite,  dans  son  discours 
Jors  de  la  seance  d'ouverture.  Sa  Majeste  la 
Reine  sera  heureuse  de  recevoir  les  membres  du 
Comite.  Le  President  propose  au  Comite  de 
demander  une  audience.  Cette  proposition  est 
acceptee. 

Le  President  donne  quelques  explications 
sur  le  ,,Projet  d'organisation  de  la  justice  inter- 
nationale"  en  sept  articles,  qu'il  a  compose  pour 
satisfaire  a  la  demande  faite  par  Mr.  Root  au 
cours  de  la  derniere  seance.  (Voir  Annexe  No.  i). 

II  rappelle  que  tous  les  membres  sont  egale- 
ment  convaincus  de  la  necessite  d'aboutir.  Pour 
cela,  il  faut  d'abord  la  bonne  volontd  et  ensuite 
une  methode,  c'est  a  dire  un  ensemble  de  regies 
directrices.  On  trouvera  une  base  solide  et  posi- 
tive d'organisation  dans  la  Cour  Permanente 
d'Arbitrage  actuelle.  II  faut  proceder  plutot  par 
Evolution  que  par  revolution,  et  non  pas  renver- 
ser  un  systeme  existant.  II  s'agit  de  concilier,  tout 
en  adoptant  cette  base,  le  principe  de  1'egalite 
des  Etats  avec  la  n^cessite"  de  donner  aux  grands 
Etats  une  representation  dans  la  Cour. 

Le  President  donne  lecture  des  premiers 
articles  de  son  projet,  en  faisant  observer  que  la 
redaction  se  rapproche  autant  que  possible  du 
Projet  de  Convention  de  1907.  Un  simple  coup 
d'ceil  sur  la  liste  des  arbitres  internationaux  fait 
voir  la  haute  valeur  des  personnalites  que  les 
Etats  ont  design6es,  et,  en  meme  temps,  combien 
elles  sont  qualifiers  pour  choisir  les  juges  a  la 
Cour  de  Justice.  Quant  a  I'Assemblee  de  la  So- 
ciete  des  Nations,  nous  ne  savons  pas  d'avance 
comment  elle  sera  composed,  6tant  donne  1'epo- 
que  encore  troubled  ou  nous  vivons.  En  chargeant 


BARON  DESCAMPS  in  the  chair. 

Present :  all  members  of  the  Committee  (with 
the  exception  of  M.  Bevilaqua);  Mr.  James 
Brown  Scott;  the  private  secretaries  of  B a- 
ron  Descamps  and  of  M.  Adatci;  the 
members  of  the  Secretariat. 

The  meeting  opened  at  9.35   a.m. 

The  PRESIDENT  informed  the  Committee 
that  Her  Majesty  the  Queen  of  the  Netherlands 
had  expressed  her  thanks  for  the  homage  paid 
to  her  by  the  President  in  the  name  of  the 
Committee,  in  his  speech  at  the  opening  meeting. 
Her  Majesty  would  be  pleased  to  receive  the 
Members  of  the  Committee.  The  President 
proposed  that  the  Committee  should  ask  for  an 
audience.  This  proposal  was  adopted. 

The  President  gave  some  explanation  con- 
cerning the  "Project  for  the  organisation  of  in- 
ternational justice",  in  7  articles,  which  he  had 
drawn  up  in  response  to  the  request  made  by 
Mr.  Root  during  the  last  meeting.  (See  Annex  i). 

He  pointed  out  that  all  the  members  of  the 
Committee  are  equally  convinced  of  the  necessity 
of  achieving  success.  For  this,  two  things  were 
necessary :  first  of  all  goodwill,  and  secondly :  a 
method  of  work,  that  is  to  say,  a  number  of 
governing  rules.  The  present  Permanent  Court 
of  Arbitration  would  be  a  suitable  and  positive 
basis  of  organisation.  Progress  must  be  made 
rather  by  evolution  than  by  revolution,  not  by 
throwing  aside  a  system  already  in  existence. 
The  principle  of  equality  of  States,  adopted  as 
a  basis,  must  be  reconciled  with  the  necessity 
of  giving  the  great  Powers  representation  on 
the  Court. 

The  President  read  some  of  the  first  ar- 
ticles of  his  project  and  observed  that  the 
wording  corresponded  as  nearly  as  possible  to 
the  Draft  Convention  of  1907.  A  single  glance 
at  the  list  of  international  arbitrators  would 
show  the  outstanding  merits  of  the  persons 
appointed  by  the  various  States,  and  at  the  same 
time  would  show  how  well  they  were  qualified 
to  choose  the  judges  for  the  Court  of  Justice. 
As  regards  the  Assembly  of  the  League  of 
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les  arbitres  internationaux  de  nommer  les  juges, 
on  ne  privera  pas  les  Etats  de  justes  garantics, 
car  ce  sont  eux  qui  designent  ces  arbitres. 

On  s'est  demande  s'il  est  ne"cessaire  de  choisir 
les  juges  parmi  les  arbitres.  Le  President 
signale  que  cette  question  a  etc"  examinee  en 
1907.  Le  Projet  de  Convention  de  1907  stipule 
que  les  juges  seront  choisis,  autant  que  possible, 
parnii  les  membres  de  la  Cour  Permanente  d' Ar- 
bitrage. 

II  faut  encore  envisager  la  grave  question  de 
la  representation  des  grands  Etats  dans  la  juri- 
diction internationale, etace  sujet  le  President 
estiine  qu'il  importe  de  stipuler  que  les  grands 
systemes  juridiques  du  monde  soient  representes 
dans  la  Cour.  C'est  la  une  idee  d'origine  ameri- 
caine :  le  President  rappelle  les  paroles  de 
M.  Choate,  qui,  lors  de  la  Conference  de  1907, 
s'est  prononce"  dans  ce  sens  (voir  Actes  et  Docu- 
ments, Tome  II,  p.  3;i  i,  dernier  alinea).  II  cite  en- 
suite  1 'admirable  rapport  de  Mr.  James 
Brown  Scott.  Le  President  donne  lecture 
de  quelques  extraits  de  ce  rapport.  On  n'a  pas 
abouti  en  1907,  parce  qu'on  a  trop  oublie'  1'or- 
ganisation  possible,  en  pratique,  d'une  telle  ga- 
rantie.  Elle  se  concilie  remarquablement  avec 
la  representation,  au  sein  de  la  Cour,  de  1'Angle- 
lerre,  de  la  France,  de  1'Italie,  des  Etats-Unis 
d'Amerique  et  du  Japon.  Et  elle  est  de  nature  a 
donner  a  la  Cour  1'aspect  mondial  qui  lui  con- 
vient,  en  meme  temps  qu'elle  facilite  un  meilleur 
jugement  des  affaires  internationales. 

En  rdsumant,  le  President  repete  que  son 
projet  est  en  realite  fonde  sur  des  idees  qui  ont 
deja  etc  presentees  et  acceptees  anterieurement. 
II  se  rend  tres  bien  compte,  qu'en  general  les 
premieres  propositions  concentrent  sur  elles  tou- 
tes  les  objections.  II  n'a  cependant  pas  hesite" 
a  formuler  un  projet,  etant  donne  1'esprit  dans 
lequel  travaille  le  Comite. 

Le  Projet  de  1907  renferme  deux  lacunes:  la 
composition  de  la  Cour  et  sa  competence  n'ont 
pas  etc"  reglees.  Ce  sont  ces  lacunes  qu'il  faut 
maintenant  s'efforcer  de  combler. 

En  ce  qui  concerne  le  premier  point,  1'organi- 
sation,  tous  les  Etats  demeurent  distributivement 
et  a  litre  e"gal  les  electeurs  initiaux  des  juges, 
puisqu'ils  nomment  directement  les  membres  de 
la  Cour  d'Arbitrage  existante.  Et  le  mandat  con- 
fie  a  ceux-ci  de  pourvoir  a  la  representation  dans 
la  Cour  nouvelle  des  principaux  systemes  juridi- 
ques du  monde  est  de  nature  a  donner,  aux  gran- 
des  Puissances  specialement,  tous  les  apaisements 
legitimes,  en  assurant  une  base  vraiment  mon- 
cliale  a  1'institution  nouvelle. 


Nations,  one  did  not  at  present  know  how  this 
body  would  be  composed,  having  regard  to  the 
troublous  times  of  the  present.  By  entrusting  the 
international  arbitrators  with  the  appointment  of 
the  judges,  the  States  would  not  be  deprived  of 
what  is  due  to  them,  because  the  arbitrators 
were  chosen  by  them. 

The  question  had  been  put  whether  it  was  ne- 
cessary to  choose  the  judges  from  amongst  the 
arbitrators.  The  President  stated  that  this 
question  already  had  been  considered  in  1907; 
the  Draft  of  1907  stipulated  that  the  judges 
should  be  chosen  as  far  as  possible  from  among 
the  members  of  the  Permanent  Court  of  Arbi- 
tration. 

The  important  question  of  the  representation 
of  the  great  States  in  the  International  Court 
remained  to  be  considered;  and  in  this  respect 
the  President  considered  a  stipulation  neces- 
sary to  the  effect  that  the  great  legal  systems 
of  the  world  should  be  represented  in  the  Court. 
This  idea  was  of  American  origin.  The  Presi- 
dent recalled  the  words  of  Mr.  Choate,  who 
at  the  Conference  of  1907  put  forward  the  same 
view.  (See  "Actes  et  Documents",  Vol.  II,  page 
311,  last)  paragraph)  and  also  the  admirable  report 
of  Mr.  James  Brown  Scott.  The  Presi- 
dent read  some  extracts  from  this  report.  Suc- 
cess was  not  achieved  in  1907  for  the  rea- 
son that  the  possible  organisation,  in  practice, 
of  such  a  guarantee  was  too  much  forgotten.  It 
reconciled  itself  remarkably  with  the  represen- 
tation within  the  Court  of  England,  France,  Italy, 
the  United  States  of  America,  and  of  Japan. 
By  its  nature,  it  gave  to  the  Court  the  world- 
aspect  which  it  needed,  at  the  same  time  expe- 
diting a  better  settlement  of  international  affairs. 

In  conclusion,  the  President  repeated  that 
his  plan  was  founded,  in  reality,  on  ideas 
which  already  had  been  presented  and  formerly 
accepted.  He  was  quite  aware  of  the  fact  that 
in  general  initial  proposals  attract  all  the  ob- 
jections. Nevertheless,  he  did  not  hesitate  to  draw- 
up  a  plan,  knowing  as  he  did  the  spirit  in  which 
the  Committee  worked. 

The   1907  Draft  involved  two  omissions:  the 
Court's    composition   and   its    competence    w 
not  settled.  It  was  this    hiatus   which    now    de- 
manded to  be  bridged. 

Concerning  the  first  point,  the  organisation, 
all  the  States  remained,  distributively  and  on 
an  equal  footing,  the  initial  electors  of  judges 
since  they  name  directly  the  members  of  the 
existing  Court  of  Arbitration.  The  mandate, 
imposing  upon  this  body  the  task  of  giving 
representation  on  the  Court  to  the  main  legal 
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LORD  PHILLIMORE  remercie  le  Pr ^si- 
dent  de  1'expose"  qu'il  vient  de  faire. 

Mr.  ROOT  declare  qu'il  apprecie  hautement 
la  fagon  tres  claire  dont  le  President  a  re- 
pondu  au  desir  qu'il  avait  exprime"  lui-meme,  de 
voir  formuler  le  plan  expose.  Mr.  Root  etudiera 
ce  plan  avec  le  plus  grand  soin. 

Lors  de  la  derniere  seance,  Mr.  Root  avait  eu 
1'intention  de  faire  quelques  observations  the"ori- 
ques  sur  le  probleme  qui  se  pose  devant  le  Co- 
mite"  et  de  donner  ensuite  quelques  exemples  des 
necessites  imposees  au  Comite  par  la  tache  qui 
lui  est  assignee. 

Les  membres  du  Comite  ont  pose  deux  prin- 
cipes  auxquels  ils  peuvent  tous  se  rallier:  i)  le 
but  de  la  Cour  qu'il  s'agit  de  creer  est  la  reali- 
sation de  la  justice;  2)  1'egalite  des  Etats  doit 
etre  sauvegardee.  L'application  du  premier 

principe  equivaut  a  1 'adaptation  de  mo  yens  a  unc 
fin  -  -  de  moyens  humains  a  une  fin  divine.  En 
appliquant  1'autre  principe,  il  est  necessaire  d'exa- 
miner  si  ce  principe  couvre  la  transaction  qu'on 
est  en  train  d'entreprendre.  Ce  principe  veut  dire 
seulement' que  les  Etats  sont  egaux  en  taut  qu'ils 
ont  tous  le  droit  souverain  de  controler  leurs  pro- 
pres  actions  sans  en  rendre  compte  aux  autres. 
Ce  droit  s'exerce  notamment  par  la  faculte  d'ac- 
cepter  ou  de  refuser  les  arrangements  que  va 
proposer  le  Comite.  En  proc6dant  a  la  creation 
d'une  Cour,  on  depasse  les  limites  des  droits 
souverains.  En  nommant  des  juges  qui  auront 
le  droit  de  limiter,  par  leurs  jugements,  les  droits 
souverains  des  Etats,  on  n'exerce  pas  des  droits 
de  souverainete.  Done,  le  droit  de  faire  cette 
nomination  doit  avoir  une  autre  source;  cette 
source  est  le  consentement  mutuel  des  Etats. 

II  faut  par  consequent  se  demander  si  ce  con- 
sentement peut  etre  donne,  et  dans  quelles  con- 
ditions. Dans  cet  ordre  d'idees,  on  ne  peut  pas 
prendre  seulement  en  consideration  1'egalite  des 
Etats.  On  sort  du  domaine  de  cette  egalite"  pour 
entrer  dans  un  autre  domaine,  ou  tout  fait 
relevant  doit  entrer  en  ligne  de  compte. 

Mr.  Root  prend  un  exemple:  1'Union  Postale 
Universelle.  Les  Etats  qui  ont  conclu  cette  Con- 
vention dtaient  incontestablement  £gaux,  mais 
ne"anmoins,  la  Convention  consacre  une  classi- 
fication des  Etats  sur  la  base  de  leurs  ressources 
et  de  leurs  activites  commerciales  et  autres.  La 
meme  ine"galite  a  e"te"  transported  au  sein  de  la 


systems  of  the  world,  had  the  character  of  ac- 
cording to  the  great  Powers  all  just  satisfaction 
by  providing  a  truly  world-wide  foundation  for 
the  new  institution. 

LORD  PHILLIMORE  thanked  the  Presi- 
dent for  the  explanation  which  he  had  just 
made. 

Mr.  ROOT  expressed  his  appreciation  of  the 
clear  way  in  which  the  President  had  com- 
plied with  his  request  to  see  the  former's  pro- 
posal formulated.  Mr.  Root  said  that  he  would 
study  this  plan  with  sympathetic  appreciation. 

At  the  last  meeting,  Mr.  Root  had  intended 
to  make  some  observations  upon  the  theory  of 
the  subject  now  before  the  Committee,  andl 
to  make  some  references  to  the  necessities  im- 
posed upon  the  Committee  by  the  task  entrusted 
to  it. 

There  were  two  fundamental  principles  laid 
down  by  the  members  of  the  Committee,  with 
which  all  agreed:  firstly  that  the  object  of  the 
projected  Court  is  to  ensure  justice,  and  secondly 
that  the  equality  of  States  should  be  safeguarded. 
The  application  of  the  first  principle  amounted 
to  an  adaptation  of  means  to  an  end:  human 
means  to  secure  a  divine  end.  In  applying  the 
second  principle,  it  was  necessary  to  consider 
whether  the  principle  covers  the  transaction 
we  are  going  to  undertake.  The  principle  only 
meant  that  States  are  equal  in  so  far  as  they  have 
the  sovereign  right  to  control  their  actions  with- 
out having  to  account  for  them  to  others.  This 
right  applied,  especially,  to  the  faculty  of  ac- 
cepting or  refusing  the  proposals  to  be  made  by 
the  Committee.  When  one  came  to  the  creation 
of  a  Court,  one  would  infringe  on  sovereign  rights. 
To  appoint  judges  who  are  to  have  the  right  to 
make  decisions  limiting  sovereign  rights  of  States, 
was  not  an  exercise  of  the  powers  of  sovereignty. 
Accordingly,  the  right  to  make  these  appoint- 
ments must  have  another  source:  this  source 
was  the  mutual  consent  of  States. 

Consequently  we  must  determine  whether  such 
consent  can  be  given,  and  under  what  conditions. 
In  this  connection,  one  must  not  consider  only 
the  equality  of  States.  The  field  to  which  this 
principle  applies  had  been  passed,  and  one  had 
come  to  a  state  of  affairs  in  which  all  reasonable 
considerations  must  be  taken  into  account  as 
relevant. 

Mr.  Root  took  as  an  example  the  Interna- 
tional Postal  Union.  The  States  who  made  that 
Convention  were  undeniably  equal,  but  never- 
theless the  Convention  classed  the  States  accor- 
ding to  their  resources  and  commercial  and  other 
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Soci£t£  des  Nations,  qui,  k  certains  e"gards,  a 
adopte  une  classification  analogue. 

En  renoncant  au  principe  de  1'unanimitd,  carac- 
te"ristique  des  Conferences  diplomatiques,  et  en 
soumettant  tout  litige  k  la  decision  d'une  majoritd 
des  Etats,  on  se  soumet  k  une  regie  autre  que 
celle  de  1'^galit^  des  Etats. 

Tous  les  Etats  peuvent,  sans  rien  abandonner 
de  leur  souverainete",  se  mettre  d'accord  pour 
assurer  la  justice;  mais  pareil  accord  ne  veut 
rien  dire,  k  moins  que  les  moyens  pratiques  don- 
nant  le  plus  de  chance  de  rdaliser  la  justice  ne 
soient  trouve"s.  Le  but  est  d'assurer  une  institu- 
tion qui  primera  la  force.  II  a  toujours  exist£ 
une  division  en  grands  et  petits  Etats:  c'est  la 
force  des  grandes  Puissances  qu'il  s'agit  d'abat- 
tre.  Les  petites  nations  sentent  que  leur  vie  est 
en  danger  si  le  regne  de  la  justice  n'est  pas 
assure".  La  Cour  dominera  les  grands  et  protegera 
les  petits.  Done,  toutes  les  nations  ne  sont  pas 
dans  la  meme  situation  en  presence  du  probleme 
actuel;  les  grandes  Puissances  font  de  grands 
sacrifices,  les  petites  Puissances  ne  sacrifient 
presque  rien,  mais  obtiennent  une  protection  dont 
les  grands  Etats  n'ont  pas  besoin. 

Or,  un  probleme  qui  implique  une  difference 
entre  les  divers  Etats  ne  peut  etre  resolu  en  ap- 
pliquant  le  principe  de  1'^galite";  une  Cour  com- 
posee  d'apres  ce  principe  mettrait  les  grandes 
Puissances  k  la  merci  des  Etats  qui  donnent  peu 
et  recoivent  beaucoup.  II  ne  faut  pas  oublier  que 
les  Etats  sont  composes  d'etres  humains;  ils  sont 
divis£s  interieurement  entre  un  parti  militaire  et 
un  parti  pacifique;  ce  qu'il  faut  faire,  c'est  pro- 
poser un  plan  qui  puisse,  dans  chaque  pays, 
donner  le  dessus  aux  principes  de  Paix  et  de 
Justice. 

Le  principe  de  1'egalitd  en  a  rencontre  un 
autre:  le  deVeloppement  de  la  democratic,  deve- 
loppement  qui  a  fait  naitre  1'idee  de  1'indepen- 
dance  des  individus.  Le  projet  du  Comite  con- 
cernant  1'institution  d'une  Cour  permanente  sera 
soumis  non  pas  aux  Ministeres  des  Affaires  Etran- 
geres,  mais  aux  ddmocraties  qui  les  controlent;  et 
les  individus  qui  constituent  ces  d^mocraties 
seront  toujours  persuades  que  leur  voix  doit  avoir 
autant  de  poids  que  celle  de  n'importe  quel  ci- 
toyen  d'un  autre  pays.  Dans  ces  conditions,  il 
serait  impossible  de  proposer  un  plan  selon  le- 
quel,  par  exemple,  les  cent  millions  d'habitants 
des  Etats-Unis  consentiraient  a  voir  limiter  les 
droits  souverains  de  leur  patrie  par  une  Cour  ou 
le  vote  du  demi -million  de  citoyens  du  Honduras 
entratnerait  pour  leur  pays  la  perte  du  litige. 

II  ne  faut  pas  perdre  de  vue  que  la  question 
qui  va  etre  pos£e  devant  1'opinion  publique, 


activities.  The  same  inequality  had  been  trans- 
ferred to  the  League  of  Nations,  which  for  some 
matters  has  adopted  a  similar  classification. 

Directly  one  departed  from  the  basis  of  unan- 
imous agreement,  which  is  a  characteristic  of 
diplomatic  conferences,  and  submits  any  case 
to  the  decision  of  a  majority  of  States,  other  rules 
than  that  of  the  equality  of  States  became  ap- 
plicable. 

All  States  could,  without  giving  up  any  of  their 
sovereign  rights,  enter  into  an  agreement  to 
ensure  justice;  but  that  meant  nothing,  unless 
practical  means,  giving  all  assurance  possible  that 
justice  be  done,  are  found.  The  object  was  to 
create  an  institution  which  will  prevent  the  use 
of  force.  A  division  into  great  and  small  States 
has  always  existed.  It  is  the  power  of  the 
great  States  which  is  to  be  curbed.  The  little 
nations  feel  that  their  life  is  in  danger,  if  justice 
is  not  established.  The  Court  was  to  dominate 
the  great  Powers  and  protect  the  small  ones. 
All  nations,  therefore,  -were  not  on  the  same 
footing  with  regard  to  this  problem;  the  large 
Powers  made  great  sacrifice;  the  little  Powers 
sacrificed  practically  nothing,  and  on  the  other 
hand  obtained  a  protection  of  which  the  great 
Powers  were  not  in  need. 

A  problem  which  entails  a  distinction  of  this 
kind  between  the  various  States  could  not  be 
solved  by  the  application  of  the  principle  of 
equality;  the  formation  of  the  Court  on  these 
lines  would  put  the  great  Powers  at  the  mercy 
of  those  States  which  give  little  and  receive 
much.  It  must  not  be  forgotten  that  the  States 
are  composed  of  human  beings,  divided  among 
themselves  into  two  groups :  one  military,  one 
pacifist ;  the  problem  to  be  solved  was  how  to 
give  the  upper  hand  in  each  country  to  the 
principles  of  Peace  and  Justice. 

The  principle  of  equality  had  met  with  another 
principle :  the  development  of  democracy,  a  de- 
velopment which  had  given  rise  to  the  idea  of 
the  independence  of  the  individual.  The  Com- 
mittee's plan  for  a  Permanent  Court  would  be 
submitted,  not  to  Ministries  of  Foreign  Affairs, 
but  to  the  democracies  which  control  them ;  and 
the  individuals  of  which  these  democracies  are 
composed  would  always  hold  the  view  that  each 
of  their  votes  carries  as  much  weight  as  the  vote 
of  any  citizen  of  another  country.  Under  these 
circumstances,  it  would  be  impossible  to  put  for- 
ward a  plan  in  which,  for  instance,  the  hundred 
million  inhabitants  of  the  United  States  would 
have  to  consent  to  have  the  sovereign  rights  of 
their  country  limited  by  a  Court  on  which  the 
vote  of  the  half  million  inhabitants  of  Honduras 
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dans  les  grands  pays,  c'est  la  question  de  la  crea- 
tion d'un  pouvoir  nouveau,  accordant  aux  repre"- 
sentants  d'autres  Etats  un  certain  droit  de  con- 
trole  sur  1'activite  des  divers  Etats. 

Mr.  Root  ne  veut  pas  paraitre  pessimiste,  ni 
critiquer  aucun  pays,  mais  il  croit  devoir  faire 
remarquer  que  les  Etats  dont  la  civilisation  est 
la  moins  avancee,  auront  aussi  leur  vote  pour  la 
constitution  de  la  Cour,  alors  meme  que  leur 
systeme  juridique  retarde  tellement  sur  les  sys- 
temes  generalement  acceptes,  qu'ils  ont  du  se 
soumettre  au  regime  des  tribunaux  extra-terri- 
toriaux. 

Mr.  Root  desire  ajouter  qu'a  son  avis  1'esprit 
de  ces  pays  arrieres  ne  sera  pas  entierement 
degage  de  toute  idee  precongue,  lorsqu'ils  vien- 
dront  contribuer  a  la  constitution  de  la  Cour. 
II  fait  observer  en  outre  qu'on  aura  sans  doute 
beaucoup  de  peine  a  trouver  les  hommes  vrai- 
ment  dignes  de  sieger  a  la  Cour  et  qu'il  faudra 
insister  aupres  d'eux  pour  qu'ils  consentent  a 
abandonner  leur  foyer  et  leurs  occupations,  tan- 
dis  que  les  hommes  moins  desirables  chercheront 
par  tous  les  moyens  a  obtenir  la  fonction  de  juge. 
Le  monde  n'est  pas  foncierement  change. 

Mais  les  gouvernements  ne  peuvent  pas  deman- 
der  a  leurs  peuples  d'accepter  une  Cour  qui  sera 
composee  en  partie  de  membres  appartenant  a 
cette  derniere  categoric.  Si  les  gouvernements 
abandonnent  une  partie  de  leurs  pouvoirs  souve- 
rains  il  leur  faut  veiller  a  ce  que  ces  pouvoirs  ne 
soient  cedes  que  centre  de  sures  garanties. 

Pour  les  raisons  qu'il  vient  d'exposer,  Mr. 
Root  croit  qu'il  faut  concilier  d'une  facon  ou 
d'une  autre  les  opinions  opposees;  sinon,  une 
Cour  Permanente  n'est  pas  possible. 


Le  PRESIDENT  dit  qu'il  croit  desirable  que 
les  membres  du  Comit6  soumettent  respective- 
ment  leurs  propositions,  puis  donnent  leur  avis 
sur  les  divers  projets  ainsi  presentes. 

M.  HAGERUP  et  M.  ALTAMIRA  pensent 
qu'il  convient  de  trancher  d'abord  la  question 
actuellement  en  discussion. 

LORD  PHILLIMORE  se  range  a  leur  avis, 
bien  qu'ayant  lui-meme  un  avant-projet  a  sou- 
mettre, mais  il  le  fera  plus  tard. 

Le  Comite  decide  de  continuer  la  discussion 
sur  la  nomination  des  juges. 

M.  ADATCI  prend  la  parole  pour  fournir  une 
pnVision.  II  commence  par  dire  qu'il  est  desi- 
reux  de  voir  aboutir  les  travaux  du  Comit£  et 


might  decide  a  case  against  the  United  States. 

The  questions  which  would  be  raised  by  public 
opinion  in  the  larger  countries  must  be  remem- 
bered :  namely  the  creation  of  a  new  power  giving 
to  representatives  of  other  countries  a  certain 
right  to  control  the  action  of  the  several  states. 

iMr.  Root  did  ,not  wish  to  appear  pessi- 
mistic, nor]  to  criticise  any  'country,  but  felt  that  he 
must  bring  out  the  fact  that  the  States  which 
are  most  backward  in  civilisation  will  also  be 
entitled  to  vote  in  the  constitution  of  the  Court, 
even  though  their  legal  system  is  so  far  dif- 
ferent from  the  generally  accepted  ones  that 
they  have  had  to  submit  to  a  system  of  extra- 
territorial tribunals. 

Mr.  Root  added  that  in  his  opinion  the  minds 
of  these)  backward  countries  would  not  be  entirely, 
tabulae  rasae  when  they  would  come  to  con- 
tribute their  share  to  the  Court.  Mr.  Root 
pointed  out  also  that  there  doubtless  would 
be  great  difficulty  to  persuade  men  really] 
worthy  to  sit  on  ,the  Court,  and  that  they  would 
have  to  be  earnestly  entreated,  before  they  would 
consent  to  leave  their  homes  and  their  occupa- 
tions, while  less  desirable  men  would  try  by  every, 
available  means  to  obtain  these  posts.  The  world 
had  not  radically  changed. 

Governments  could  not  ask  the  people  they  re- 
present to.  accept  a  Court  which  would  be  partly 
composed  of  members  drawn  from  this  last 
class.  If  Governments  were  to  give  up  part  of 
their  sovereign  power,  they  must  take  due  care 
that  these  powers  are  not  given  up  without  secure 
guarantees. 

For  the  reasons  he  had  given,  Mr.  Root 
thought  that  the  opposing  opinions  must  be  con- 
ciliated by  some  means ;  otherwise  a  Permanent 
Court  was  impossible. 

The  PRESIDENT  thought  it  desirable  to  have 
the  members  submit  their  respective  proposals, 
and  express  their  opinions  on  the  proposals  sub- 
mitted for  discussion.  % 

M.  HAGERUP  and  M.  ALTAMIRA  thought 
it  suitable  to  begin  by  the  question  actually 
under  discussion. 

LORD  PHILLIMORE  agreed;  he  had  a  pro- 
posal of  his  own  to  submit,  but  would  do  so  later. 

The  Committee  decided  to  continue  the  dis- 
cussion of  the  nomination  of  judges. 

M.  ADATCI  wished  to  clear  up  certain  points. 
He  began  by  saying  that  he  wished  to  see  the 
work  of  the  Committee  succeed,  and  for  that 
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que,  pour  cette  raison,  il  est  dispose1  a  faire  toutcs 
les  concessions  possibles.  M.  Adatci  envisage 
toujours  le  probleme  de  la  nomination  des  juges 
au  point  de  vue  sociologique. 

S'adressant  a  M.  Hagerup,  il  dit  qu'il  recon- 
nait  le  principe  de  1'^galite  des  Etats,  ainsi  que 
le  fait  que  le  deVeloppement  de  I'humanitd  tend 
a  la  realisation  de  ce  principe,  mais,  d'autre  part, 
il  faut  tenir  compte  de  la  re'alite'.  II  faut  penser 
aux  peuples  lointains,  au  peuple  japonais  par 
exemple,  tres  eloigne"  du  centre  de  1'activite  euro- 
p£enne.  Le  peuple  japonais,  dont  la  civilisation 
est  plusieurs  fois  mille'naire,  mais  qui  est  entr£, 
il  y  a  70  ans  seulement,  en  relations  constantes 
avec  r&ranger,  et  qui  recemment  encore  e"tait 
?ous  le  regime  de  I'extraterritorialite,  est  un 
peuple  tres  susceptible.  Si  le  Japon  n'a  pas  i  de 
representant  a  la  Cour,  il  est  a  craindre  que  le 
peuple  japonais  ne  consente  jamais  a  se  soumet- 
ire  a  sa  juridiction.  II  faut  bien  tenir  compte 
des  civilisations  diffe"rentes,  entre  autres  de  la 
civilisation  de  1 'extreme  Orient,  dont  le  Japon  est 
peut-etre  le  principal  repre"sentant.  On  a  dit  que 
si  les  grandes  Puissances  etaient  representees 
ipso  jure  a  la  Cour,  certaines  Puissances  secon- 
daires  de  1'Europe  n'accepteraient  pas  sa  juri- 
diction; ce  serait  Ik,  sans  doute,  un  fait  tres 
regrettable.  Mais  que  dira-t-on  si  les  grandes 
Puissances  ou  1'Asie  toute  entiere  ne  1'acceptent 
pas?  Dans  ce  cas  la  Cour  aura  fait  faillite. 

M.  Adatci  termine  en  disant  qu'il  est  pret 
a  prendre  en  consideration  toute  opinion  qui 
pourra  se  concilier  avec  son  point  de  vu3. 

M.  LODER  presente  une  motion  d'ordre.  II 
pense  qu'on  a  assez  longuement  discute  la 
question  de  la  composition  de  la  Cour  et  qu'il  ne 
serait  pas  utile  de  continuer  cette  discussion  pour 
le  moment.  II  propose  de  la  poursuivre  dans 
des  conversations  privies  et  que  pendant  ce  temps 
le  Comite,  comme  tel,  s'occupera  d'autres  ques- 
tions; autrement  on  n'aboutira  pas. 

M.  HAGERUP  ne  veut  pas  pour  1'instant  en- 
tamer  une  nouvelle  discussion  sur  le  fond  de  la 
question.  II  veut  seulement  dire  a  ce  propos  qu'il 
y  a  sans  doute  beaucoup  de  vrai  dans  la  maniere 
de  voir  de  Mr.  Root,  mais  que  celui-ci  laisse  de 
cote  certains  points  qui  ont,  surtout  pour  les  Etats 
de  second  ordre,  de  1'importance  --  plutot  ideale, 
il  est  vrai.  L'essentiel  en  ce  moment,  n'est 
pourtant  pas  1'appreciation  de  ces  differents 
points  de  vue.  II  faut  maintenant  se  placer  sur 
le  terrain  pratique.  Nous  sommes  en  presence  de 
points  de  vue  differents  et  qui  semblent  incon- 
ciliables  si  on  les  maintient  avec  une  rigueur  in- 


reason  he  was  prepared  to  make  all  concessions 
possible.  He  always  considered  the  nomination 
of  judges  from  the  sociological  point  of  view. 

Speaking  to  M.  Hagerup,  he  said  that, 
though  he  recognised  the  principle  of  equality 
of  States,  as  well  as  the  fact  that  the  development 
of  humanity  tended  to  the  realisation  of  this 
principle,  yet  realities  must  be  faced.  States  such 
as  Japan,  far  from  the  centre  of  European  ac- 
tivity, must  be  considered.  The  Japanese,  whose 
civilisation  is  several  thousand  years  old,  but 
who  entered  into  definite  relation  with  foreign 
Powers  only  70  years  ago  and  who  until  recently 
were  under  the  regime  of  extra-territoriality.  n  • 
vertheless  were  very  impressionable.  If  Japan 
had  no  representative  at  the  Court,  he  feared 
that  the  Japanese  people  would  never  consent 
to  submit  to  its  jurisdiction.  All  different 
kinds  of  civilisation  must  be  taken  into  account, 
among  them  the  civilisation  of  the  Far  East,  of 
wh\ch  Japan  was  perhaps  the  principal  representa- 
tive. It  had  been  said  that  if  the  great  Powers 
were  represented  on  the  Court  ipso  jure,  some 
secondary  Powers  of  Europe  would  not  accept 
its  jurisdiction;  this  fact  would  be  without  doubt 
very  regrettable.  But  what  could  be  said  if  the 
great  Powers  or  the  whole  of  Asia  refused  to 
accept  ?  In  such  a  case  the  Court  would  fail. 

M.  Adatci  said  in  conclusion  that  he  was 
ready  to  consider  all  suggestions  which  could  be 
reconciled  with  his  point  of  view. 


M.  LODER  raised  a  motion  of  order  He 
thought  that  the  composition  of  the  Court  had 
been  sufficiently  discussed,  and  did  not  think  that 
for  the  time  being  it  would  serve  any  useful 
purpose  to  continue  this  discussion.  He  suggested 
that  the  discussion  be  continued  in  private  con- 
versations, and  that  in  the  meantime  the  Com- 
mittee should  take  up  other  questions ;  otherwise 
they  would  never  reach  a  decision. 

M.  HAGERUP  did  not  wish  at  the  moment, 
to  open  a  new  discussion  relating  to  the  question. 
He  only  wished  to  say,  in  this  connection,  that 
no  doubt  there  was  a  great  deal  of  truth  in  Mr. 
Root's  views,  but  that  they  did  not  embrace 
certain  points  which  were  of  importance  --  ideal- 
ly, to  be  sure,  -  -  especially  to  the  secondary 
Powers.  The  essential  consideration  at  this  stage 
is  not  the  evaluation  of  these  different  points  of 
\  i<  \v;  the  question  must  now  be  considered  from 
a  practical  standpoint.  One  was  in  the  presence 
of  different  points  of  view,  which  seem  to  be 
irreconcilable  if  supported  inflexibly.  To  arrive 
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flexible.  Pour  aboutir  a  un  resultat,  il  faut  de 
toute  ne"cessit6  trouver  une  base  de  conciliation. 
Nous  nous  trouvons  place's  devant  cette  alterna- 
tive: accorder  quelque  chose  aux  autres  points  de 
vue  ou  bien  e"chouer.  M.  de  Lapradelle  a 
adresse  a  M.  Adatci  et  a  Lord  Phillimore 
un  appel  eloquent  et  emu  pour  les  amener  a  aban- 
donner  leur  maniere  de  voir.  Vous  avez  entendu 
les  reponses  de  ces  Messieurs  et  le  discours  de 
Mr.  Root,  ce  champion  de  1'egalite  juridique 
des  Etats  qui  est  venu  nous  dire  qu'il  serait 
impossible  de  soumettre  les  interets  des  grands 
Etats  aux  resolutions  d'une  majorite  des  petits 
Etats.  Et  il  nous  en  a  aussi  indique  les  raisons. 
II  est  bien  vrai  que  nous  ne  sommes  pas  des 
representants  de  tel  ou  tel  pays,  mais  nous  en 
sommes  les  nationaux,  et  nous  ne  pouvons  pas  ne 
pas  tenir  compte  de  1'opinion  publique  dans  notre 
pays.  Si  nous  ne  le  faisions  pas,  notre  ceuvre 
serait  balayee  par  le  courant  democratique  de 
1'ere  actuelle.  Done,  si  nous,  nationaux  des  Etats 
de  second  ordre,  ne  nous  opposons  pas  a  ce  que 
les  deliberations  du  Comite  donnent  naissance 
a  un  projet  d'apres  lequel  certains  grands  Etats 
auraient  droit  a  un  representant  a  la  Cour,  le  pro- 
jet  sera  d'avance  condamnd  par  1'opinion  publi- 
que dans  notre  pays. 

D'autre  part  il  ne  semble  pas  moins  certain 
que  tout  projet  qui  ne  tiendra  compte  de  1'opi- 
nion publique  de  certains  grands  Etats,  de  la 
Grande  Bretagne  par  exemple,  comme  1'a  expli- 
que  Lord  Phillimore,  entrainera  1'echec  de 
notre  ceuvre. 

M.  Hagerup  cite  k  1'appui  de  sa  these 
1'exemple  de  la  Convention  concernant  la  Cour 
internationale  des  Prises,  adopt6e  k  la  presqu' 
unanimit^  par  la  seoonde  Conference  de  la  Paix. 
Cette  Convention,  emanant  d'une  proposition  du 
Gouvernement  britannique,  appuyee  par  ses  dele- 
gues,  personnages  d'une  rare  autorite,  et  finale- 
ment  signde  par  ce  Gouvernement,  n'est  cependant 
jamais  entree  en  vigueur  parce  qu'elle  s'est 
heurtee  a  1'opinion  publique  en  Grande  Bretagne. 

S'il  faut  done  chercher  une  base  de  concilia- 
tion entre  les  diff e"rents  points  de  vue,  I'id6e 
sugger£e  d'abord  par  Mr.  Root  et  formulae  plus 
en  detail  par  Lord  Phillimore,  semble  a 
M.  Hagerup  fournir  une  base  qui  m^rite  d'etre 
prise  en  consideration  de  facon  tres  s6rieuse, 
bien  qu'il  ne  veuille  pas,  pour  le  moment,  se  pro- 
noncer  definitivement  k  ce  sujet.  M.  Hagerup 
veut  seulement  indiquer  brievement  les  raisons 
pour  lesquelles  il  considere  que  ce  projet  peut 
s'accorder  avec  son  propre  point  de  vue.  D'abord 
il  ne  donne  pas  aux  grandes  Puissances  une  pre- 
ponderance formelle  et  nette.  Ce  projet  fait  appel, 


at  a  successful  conclusion,  a  basis  of  concilia- 
tion must  necessarily  be  found.  One  was  faced 
by  this  alternative :  to  concede  some  things  to 
other  points  of  view,  or  else  fail.  M.  de  Lapra- 
delle had  made  a  brilliant  and  earnest  appeal 
to  M.  Adatci  arid  Lord  Phillimore  to 
abandon  their  points  of  view.  The  members 
had  heard'  the  answer  of  these  gentlemen,  and  thte 
speech  of  Mr.  Root,  the  champion  of  legal 
equality  of  States,  who  said  that  it  was  im- 
possible to  submit  the  interests  of  the  great 
Powers  to  a  decision  of  a  majority  of  the  small 
States ;  and,  furthermore,  he  gave  the  reasons 
therefor.  It  is  true  that  the  members  are  not 
the  representatives  of  any  given  country,  but 
they  were  their  nationals,  and  they  could  not 
fail'  to  take  into  consideration  public  opinion  in 
their  countries.  If  one  did  not  consider  this, 
the  work  would  be  swept  away  by  the  current 
of  democratic  opinion  of  the  present  time.  If 
the  members,  nationals  of  the  secondary  States, 
did  not  oppose  the  proposals,  now  before  the 
Committee,  to  the  effect  of  certain  large  States 
having  the  right  to  a  representative  on  trie  Court, 
the  project  would  be  condemned  in  advance  by 
public  opinion  in  their  countries. 

On  the  other  hand,  it  seemed  no  less  certain, 
that  any  project,  which  does  not  take  into  con- 
sideration public  opinion  in  certain  of  the  great 
Powers,  Great-Britain,  for  example,  as  Lord 
Phillimore  had  explained,  would  mark  the 
failure  of  our  work. 

M.  Hagerup  mentioned  in  support  of  his 
idea  an  example  of  the  Convention  concerning  the 
International  Prize  Court  adopted  almost  una- 
nimously by  the  Second  Peace  Conference.  This 
Convention,  originaing  from  a  proposition  of  the 
British  Government,  was  supported  by  its  dele- 
gates, persons  of  unusual  authority,  and  finally 
signed  by  the  Government.  Nevertheless,  it  did 
not  come  into  force,  because  it  ran  counter  to 
public  opinion  in  Great-Britain. 

If,  then,  one  had  to  search  for  a  basis  of  con- 
ciliation with  different  points  of  view,  the  idea 
first  suggester1.  by  Mr.  Root,  and  formulated 
later  in  detail  by  Lord  Phillimore,  seemed 
to  M.  Hagerup  to  furnish  a  basis  which  de- 
served to  be  considered  seriously;  however,  he 
did  not  wish  at  this  time  to  commit  himself 
definitely  to  any  proposal  on  the  subject.  M. 
Hagerup  wished  only  to  indicate  briefly 
the  reason  for  which  he  considered  that  this 
proposal  could  be  made  to  coincide  with  his  own 
point  of  view.  In  the  first  place,  it  did  not  give  to 
the  great  Powers  a  clear  and  formal  preponde- 
rance. This  project  appealed,  in  order  to  give 
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pour  leur  attribuer  la  fonction  de  corps  electo- 
raux,  a  des  institutions  cre"£es  par  un  accord  com- 
mun  de  tous  les  Etats  qui  ont  adhe"r£  a  la  Sodete 
des  Nations,  et  composers  dgalement  des  repre"- 
sentants  des  petits  et  des  grands  Etats.  D'autre 
part,  si  on  institue  un  seul  corps  electoral,  asavoir 
1'Assemblee  generate  de  la  Soci^te"  des  Nations, 
les  grands  Etats  pourraient  avec  quelque  raison 
objecter  que  tout  en  voulant  e"tablir  une  e"galite 
de  droit  de  tous  les  Etats,  on  finit  par  e"tablir 
une  inegalite"  de  fait,  de"favorable  aux  grands 
Etats  qui  sont  en  minority  dans  ladite  Assem- 
bled. Cela  exige  une  compensation  qui  consiste- 
rait  a  associer  a  Election  des  membres  de  la 
Cour,  1'autre  organe  de  la  Soci&e  des  Nations, 
le  Conseil,  dans  lequel  les  grands  Etats  ont  la 
majorit^.  Par  ce  moyen  on  peut  espe"rer  empedher 
qu'un  element  ne  1'emporte  sur  1'autre. 

LORD  PHILLIMORE  appuie  la  proposition 
de  M.  Loder. 

La  chose  essentielle  pour  les  membres  en  ce 
moment,  est  de  former  des  convictions.  La  these 
de  Mr.  Root  1'a  fortement  impressionne".  Elle 
lui  a  suggere  une  proposition  redige"e  en  anglais 
qu'il  demande  la  permission  de  lire  en  frangajs. 
(Voir  annexe  2). 

II  ajoute  a  cette  proposition  les  remarques 
suivantes : 

La  question  du  choix  des  juges  a  jusqu'ici 
et£  traitee  comme  s'il  s'agissait  toujours  de  choi- 
sir  le  nombre  total  des  juges  dont  doit  etre  com- 
posee  la  Cour;  mais,  en  fait,  cette  circonstance 
ne  se  produira  qu'une  seule  fois:  la  premiere. 
Dans  la  suite,  il  s'agira  seulement  de  remplir  les 
vacances  produites  par  la  de'mission,  ou  la  mort, 
d'un  juge. 

Lord  Phillimore  n'ignore  pas  que  le  nom- 
bre total  de  juges  propose  par  M.  Adatci  est 
de  13,  et  celui  propose"  par  le  Baron  Des- 
camps  de  9;  toutefois  il  pr£fere,  pour  sa  part, 
le  nombre  de  15. 

Considerant  la  premiere  election,  ou  sera  choi- 
sie  la  totalitd  des  juges  qui  formeront  la  Cour, 
Lord  Phillimore  precise  les  moyens  d'as- 
surer  la  collaboration  du  Conseil  et  de  1'Assem- 
bl£e,  telle  que  les  preVoit  le  projet  qu'il  vient  de 
soumettre. 

Le  Conseil  dressera  une  liste  de  candidats.  II 
possede  une  competence  particuliere  pour  mener 
a  bien  cette  tache.  Par  leurs  relations  diplomat!  - 
ques  et  politiques,  les  membres  du  Conseil  sont 
a  me"me  de  connaitre  les  noms  des  hommes  les 
plus  distinguds  dans  les  diff^rents  pays. 

L'Assemble'e,  de  son  c&te\  dressera  une  autre 
liste.  Les  personnes  dont  les  noms  figureront  sur 


them  electoral  functions,  to  institutions  created 
by  the  consent  of  all  the  Members  of  the 
League  of  Nations  and  equally  composed  of  the 
representatives  of  great  and  small  Powers.  On 
the  other  hand,  if  a  single  electoral  body  is 
established,  viz.  the  general  Assembly  of  the 
League  of  Nations,  the  great  Powers,  could,  with 
some  truth,  object,  that  in  wishing  to  establish 
equality  of  Law  between  the  States  an  inequality 
of  facts,  prejudicial  to  the  great  Powers  who 
are  in  the  minority  in  the  Assembly,  is  esta- 
blished. This  demanded  a  compensating  influ- 
ence, which  might  consist  in  making  the  other 
body  of  the  League  of  Nations,  that  is,  the 
Council  in  which  the  great  Powers  are  in 
the  majority,  a  party  in  the  election.  By  this 
means,  it  might  be  hoped  to  prevent  one  element 
overriding  the  other. 

LORD  PHILLIMORE  supported  the  propo- 
sal of  M.  Loder. 

The  essential  thing  at  the  moment  was  that 
the  Members  should  make  up  their  minds 
The  speech  of  ,  Mr.  Root  had  greatly  im- 
pressed him.  It  had  suggested  to  him  a  proposal 
which  he  had  drawn  up  in  English  and  which 
he  asked  permission  to  read  in  French  ^See 
Annex  2). 

To  this  proposal  he  added  the  following  re- 
marks : 

The  question  of  'the  choice  of  judges,  up 
to  the  present,  had  been  treated  as  if  it  were 
necessary  to  choose  the  whole  number  of  judges 
who  should  compose  the  Court,  but  as  a  matter 
of  fact,  this  eventually  would  only  occur  once : 
the  first  time;  afterwards  it  would  only  be  a 
question  of  filling  vacancies  caused  by  resigna- 
tion or  death  of  a  judge. 

Lord  Phillimore  was  well  aware  that  the 
total  number  proposed  by  M.  Adatci  was  13, 
and  that  proposed  by  Baron  Descamps  was 
9;  however  he  preferred  the  number  of  15. 

In  considering  the  first  election  at  which  the 
whole  number  of  judges  which  would  compose 
the  Court  must  be  chosen.  Lord  Phillimore 
explained  the  means  which  were 'set  out  in  the 
proposal  he  had  just  submitted,  for  ensuring 
the  co-operation  of  the  Council  and  the  Assembly 

The  Council  would  prepare  a  list  of  candidates  ; 
this  body  was  extremely  competent  to  perform 
this  task.  Through  their  diplomatic  and  political 
relations,  the  members  of  the  Council  are  in  a 
position  to  know  the  names  of  the  most  distin- 
guished men  in  the  various  countries. 

The  Assembly  on  the  other  hand  prepared 
a  nether  list.  Those  persons  whose  names  ap- 


-  139  - 


les  deux  listes  seront;  considdrees  comme  elues. 
Ainsi  sera  elue  une  certaine  partie  du  nombre 
total  de  15.  » 

Pour  le  reste,  le  Conseil  examinera  la  liste  de 
1'Assemblee;  il  retiendra  probablement  plusieurs 
des  noms  ne  figurant  que  sur  cette  liste:  ceux  qui 
ont  obtenu  le  plus  de  voix.  De  son  cote,  1'As- 
semblee  pourra  adopter  un  certain  nombre  des 
candidats  figurant  exclusivement  sur  la  liste  du 
Conseil.  On  parviendra  ainsi  a  s'entendre  pour 
nommer  la  plus  grande  partie  des  juges. 

Si  quelque  difficulte  s'elevait  au  sujet  des  der- 
niers  sieges  a  pourvoir,  le  Conseil  et  1'Assem- 
blee  parviendraient  sans  doute  a  se  mettre  d'ac- 
cord,  au  moyen  de  conversations  officielles  ou 
officieuses.  A  defaut  d'accord,  il  faudrait  imagi- 
ner  un  moyen  pour  designer,  en  derniere  instance, 
le  ou  les  titulaires  des  derniers  sieges  vacants. 
On  pourra  certainement  trouver  ce  moyen. 


.LE  PRESIDENT  dit  que,  bien  qu'il  ait  ete 
convenu  que  les  membres  formuleraient  et  sou- 
mettraient  leurs  propositions  a  la  seance  de  lundi, 
il  ne  croit  pas  qu'il  y  en  ait  plus  de  deux  de  depo- 
sees,  celle  de  Lord  Phillimore,  et  la  sienne. 
II  prie  les  membres  de  bien  vouloir  formuler  des 
projets  s'ils  en  ont.  On  ne  peut  arriver  a  s'en- 
tendre que  sur  la  base  de  propositions  bien 
definies. 

M.  ALTAMIRA  se  rallie  a  1'opinion  de  M.  Lo- 
ri e  r,  disant .  que  des  conversations  particulieres 
seront  fort  utiles  pour  arriver  a  une  solution. 
Personnellement,  il  est  tout  dispose  a  discuter 
la  question  a  1'ordre  du  jour  avec  les  membres, 
qu'ils  soient  ou  non  de  son  avis.  II  est  convaincu 
qu'on  aboutira  malgre  les  difficultes  actuelles. 
Les  membres  du  Comite  sont  des  hommes  pra- 
tiques. Us  sauront  bien  s'entendre,  sans  avoir  be- 
soin  de  sacrifier  les  principes  primordiaux  qu'ils 
ont  adoptes. 

M.  Altamira  demande  ensuite  de  faire  une 
declaration  relative  aux  paroles  de  Lord  Philli- 
more, qui  rappela  au  cours  de  la  derniere  stance, 
que  1'Espagne  est  le  pays  de  Don  Quichote. 
(Voir  annexe  3). 

M.  HAGERUP  declare  qu'a  son  avis  il  con- 
vient  de  suivre  1'ordre  du  jour  propose  par  le 
President.  II  pense  qu'il  serait  premature1  de 
deposer  des  projets  formules.  II  faut  d'abord  ter- 
miner  la  discussion  de  la  question  fondamentale. 
Personnellement,  M.  Hagerup  peut  se  rallier- 
provisoirement  bien  entendu  -  -  a  la  proposition 
de  Mr.  Root  et  de  Lord  Phillimore,  mais 


pea  red  on  both  lists  were  considered  as  elected ;  in 
this  way,  a  certain  proportion  of  the  total  number 
of  15  would  be  elected.  As  concerns  the  remain- 
der, the  Council  would  consider  the  list  made 
out  by  the  Assembly;  it  would  probably  adopt 
several  of  the  names  which  had  received  the 
most  votes,  appearing  on  this  list.  'On  the 
other  hand,  the  Assembly  could  adopt  a  cer- 
tain number  of  the  candidates  appearing  only 
on  the  list  of  the  Council.  In  this  way  the 
appointment  of  the  greater  number  of  judges  to 
be  elected  could  be  arranged. 

If  any  difficulty  arose,  concerning  the  election 
of  judges  for  the  last  seats  on  the  Court,  the 
Council  and  Assembly  would  doubtless  "be  able 
to  come  to  an  agreement  by  means  of  official 
or  private  discussions.  If  no  agreement  could  be 
reached,  some  means  must  be  found  to  select 
ultimately  the  candidates  for  the  last  seats.  It 
was  certain  that  a  means  could  be  found. 

The  PRESIDENT  said  that  although  it  had 
been  agreed  that  the  members  should  formulate 
and  submit  their  proposals  at  the  Monday  meet- 
ing, he  thought  that  only  two  had  been  pre- 
sented, that  of  Lord  Phillim'ore  and  his 
own.  He  asked  the  members  who  wished  to  do  so 
to  be  so  good  as  to  formulate  their  proposals. 
It  was  only  on  the  basis  of  definite  proposals 
that  they  could  come  to  an  understanding. 

M.  ALTAMIRA  was  of  the  same  opinion  as 
M.  Loder  and  said  that  private  conversations 
would  be  very  useful  in  reaching  a  solution.  He, 
personally,  was  quite  ready  to  discuss  the  ques- 
tion on  the  agenda  with  the  other  Members, 
whether  they  were  of  his  opinion  or  not,  but  he 
was  convinced  that  they  would  eventually  suc- 
ceed in  spite  of  the  present  difficulties.  The  mem- 
bers of  the  Committee  were  practical  men.  They 
would  be  able  to  come  to  an  understanding  with- 
out having  to  sacrifice  the  fundamental  prin- 
ciples that  they  had  adopted. 

M.  Altamira  then  asked  to  be  allowed  to 
make  a  statement  concerning  the  words  of  Lord 
Phillimore  the  other  day,  when  he  said  that 
Spain  was  the  country  of  Don  Quixote  (See 
Annex  3). 

M.  HAGERUP  said  that  in  his  opinion  the 
agenda  proposed  by  the  President  should  be 
followed.  He  thought  that  the  submission  ot  for- 
mulated projects  would  be  premature.  First  of 
all,  the  discussion  of  the  fundamental  question 
must  be  finished.  As  far  as  he  was  concerned, 
M.  Hagerup  felt  that  he  could,  provisionally, 
agree  to  the  proposal  of  Mr.  Root  and  Lord 
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c'est  Ik  une  concession  de  sa  part.  II  croit  que  le 
moment  oil  Ton  est  en  train  de  faire  des  con- 
cessions n'est  pas  celui  ou  il  convient  de  formuler 
des  projets. 

M.  DE  LAPRADELLE  est  du  meme  avis. 
II  se  rallie  k  l'id£e  exprim£e  par  M.  Loder  de 
proc6der  k  des  conversations  particulieres.  Mais 
il  faut  poursuivre  I'^change  general  de  vues 
parallelement  aux  conversations  privies.  On  ne 
peut,  par  exemple,  laisser  sans  le  discuter 
un  discours  comme  celui  de  Mr.  Root,  sous 
pretexte  que  le  temps  fait  de"faut. 

Le  PRESIDENT  fait  observer  que  Mr., Root 
a  exprim£  le  de"sir  que  1'on  discutat  sa  proposition. 
Le  President  insiste  pour  qu'on  rexamine, 
de  meme  qu'on  examinera,  k  la  prochaine  stance, 
le  texte  de  Lord  Phillimore. 

LORD  PHILLIMORE  dit  que  son  texte  n'est 
qu'un  squtelette.  II  invite  ses  collegues  a  com- 
ple"ter  sa  proposition. 

M.  HAGERUP  indique  qu'il  y  a  sur  le  questi- 
onnaire du  President  des  points  qui  pourraient 
utilement  faire  1'objet  d'une  discussion  indepen- 
dante;  entre  temps,  on  pourrait  laisser  murir  la 
question  de  la  nomination  des  juges. 

* 

M.  RICCI-BUSATTI  reconnait  la  ne~cessit<£ 
de  serrer  la  discussion;  les  conversations  parti- 
culieres seront  utiles,  mais  elles  pre"sentent  cet 
inconvenient,  que  tous  les  membres  ne  seraient 
pas  au  courant  de  ce  qui  se  passerait.  II  faut  trou- 
ver  autre  chose. 

Comme  exemple  d'une  solution  possible  il  cite 
la  procedure  adoptee  par  la  Commission  des 
communications  et  du  transit.  Cette  Commission 
tenait  deux  sortes  de  stances:  officielles  et  offi- 
cieuses. 

II  n'y  avait  pas  de  proces-verbal  des  seances 
officieuses.  Tout  le  monde  eta.it  plus  a  1'aise  pour 
parler,  et  Ton  pouvait  entendre  des  experts  qui 
n'e'taient  pas  des  de'legue's  en  titre.  En  outre,  et 
pour  bien  marquer  la  difference  entre  les  deux 
sortes  de  reunions,-  c'etait  le  Vice-President  qui 
presidait  les  stances  officieuses.  Les  decisions, 
naturellement,  e"taient  prises  dans  les  seances  offi- 
cielles. Les  reunions  officieuses  avaient  aussi 
1'avantage  de  permettre  de  continuer  en  toute 
liberty  la  discussion  d'une  certaine  question,  tan- 
dis  que  dans  les  stances  officielles  on  pouvait 
entamer  un  autre  probleme. 

Cette  procedure  fut  trouv6e  tres  souple  et 
tres  utile;  parfois  on  changea  au  cours  de  la 


Phillimore;  this  howeyer  would  be  a  con- 
cession on  his  part.  He  thought  that  the  time 
when  concessions  were  being  considered  was  not 
the  time  to  put  forward  a  project. 

M.  DE  LAPRADELLE  was  of  the  same 
opinion.  He  agreed  with  M.  L Oder's  idea  that 
they  should  have  private  discussions,  but  that 
they  should  continue  the  general  exchange  of 
views,  side  by  side  with  the  private  conversations. 
For  instance,  one  could  not  leave  a  speech  like 
Mr.  Root's,  without  any  discussion,  on  the 
ground  that  time  was  short. 

The  PRESIDENT  remarked  that  Mr.  Root 
had  expressed  the  wish  that  the  former's  pro- 
posal should  be  discussed.  The  President  in- 
sisted that  it  should  be  criticised,  just  as  Lord 
Phi  11  imo re's  text  should  be  criticised  at  the 
next  meeting. 

LORD  PHILLIMORE  said  that  his  proposal 
was  only  an  outline,  and  he  asked  his  colleagues 
to  fill  it  in. 

M.  HAGERUP  pointed  out  that  there  were 
points  on  the  questionnaire  of  the  President 
which  might  usefully  be  the  object  of  an  .inde 
pendent  discussion;  in  the  meanwhile,  the  ques- 
tion of  the  appointment  of  judges  could  be  al- 
lowed to  mature. 

M.  RICCI-BUSATTI  recognised  that  it  was 
necessary  to  limit  the  discussion.  Private  con- 
versations would  be  valuable,  but  they  would 
involve  the  inconvenience  that  all  the  members 
would  not  be  informed  as  to  what  had  taken 
place.  Some  other  means  must  be  found. 

As  an  example  of  a  possible  solution  he  men- 
tioned the  plan  of  procedure  adopted  by  the 
Commission  on  Communications  and  Transit. 
This  Commission  held  two  kinds  of  meetings : 
official  and  unofficial. 

There  was  no  proces-verbal  of  the  unofficial 
.  meetings.  Everyone  was  more  at  ease  in  speaking, 
and  experts  who  were  not  official  delegates  could 
be  heard.  Further,  in  order  to  mark  the  differ- 
ence between  the  two  meetings,  it  was  the  vicje- 
president  who  presided  at  the  unofficial  meetings. 
All  decisions  of  course  were  taken  in  the  official 
meeting,  but  unofficial  meetings  had  also  the 
advantage  of  allowing  free  discussion  of  one 
question,  while  in  the  official  meetings  another 
question  might  be  taken  up. 

This  procedure  had  been  found  very  flexible 
and  useful;  at  times  the  character  of  a  meeting 
was  changed  according  to  the  exigencies  of  the 
moment. 
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meme  seance   le  caractere  de   la  reunion   selon 
les  besoins  du  moment. 

Le  PRESIDENT  insiste  sur  1'importance  qu'il 
y  a  de  discuter  des  projets  formulas. 

M.  HAGERUP  propose  de  consacrer  la  mati- 
nee de  mardi  a  discuter  les  autres  points  figu- 
rant dans  le  questionnaire  du  President. 

Le  PRESIDENT  croit  qu'il  vaut  mieux  con- 
tinuer  la  discussion  commenced. 

II  est  decide  que  dans  la  stance  de  mardi  on 
discutera  la  proposition  de  Lord  Phillimore. 


La  seance  est  levee  a  12.30  de  1'apres-midi. 

Le  President: 

(signe)  Brn.  DESCAMPS. 

Le  Secretaire-General: 

(signe)  D.  ANZILO.TTI. 


The  PRESIDENT  insisted  on  the  importance 
of  discussing  definite  proposals. 

M.  HAGERUP  proposed  to  devote  Tuesday 
morning  to  a  discussion  of  the  other  points  enu- 
merated on  the  questionnaire  of  the  President. 

The  PRESIDENT  thought  it  would  be  better 
to  continue  the  discussion  already  begun. 

It  was  decided  that  at  Tuesday's  meeting  the 
proposal  of  Lord  Phillimore  should  be 
discussed. 

The  meeting  closed  at  12.30  p.m. 


The  President: 
(signed)  Brn.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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ANNEXE  No.   i. 


Projet  du  Baron  Ocscamps. 


ANNEX    No.    i. 
Proposal  by  Baron  Descamps. 


L'organisation  de  la  Justice  Internationale.  The  organisation  of  International  Justice. 


I.  De  la  Cour  d'Arbitrage  existante 
ou    Cour   des    arbitres    Internatio- 
na ux. 

Art.  i.  La  Cour  d'Arbitrage  actuelle,  telle 
qu'elle  a  6t&  e'tablie  par  la  Convention  de  1899 
et  confirmee  par  la  Convention  de  1907  pour 
le  reglement  pacifique  des  conflits  internationaux, 
est  maintenue. 

En  consequence,  et  conforme'ment  a  1'article  44 
de  la  Convention  de  1907,  ,,chaque  Puissance 
contractante  de"signe  quatre  personnes  au  plus, 
d'une  competence  reconnue  dans  les  questions 
de  droit  international,  jouissant  de  la  plus  haute 
consideration  morale  et  disposers  k  accepter  les 
fonctions  d'arbitre. 

Les  personnes  ainsi  d£sign6es  sont  inscrites, 
au  litre  de  Membres  de  la  Cour,  sur  une  liste 
qui  sera  notified  k  toutes  les  Puissances  contrac- 
tantes". 

Art.  2.  Conformement  a  1'article  42  de  la  Con- 
vention de  1907:  ,,La  Cour  permanente  est  com- 
p^tente  pour  tous  les  cas  d'arbitrage,  k  moins 
qu'il  n'y  ait  entente  entre  les  Parties  pour  1'eta- 
blissement  d'une  juridiction  sp^ciale". 

II.  De  La  Haute  Cour  de  Justice  In- 
ternationale. 

Art.  3.  La  Haute  Cour  de  Justice  Internationale 
se  compose  d'un  membre  par  Etat  respective- 
ment  choisi  par  le  College  des  De'le'gue's  de  cha- 
que  Etat  k  la  Cour  d'Arbitrage. 

Art.  4.  La  Haute  Cour  de  Justice  Internatio- 
nale est  compe"tente  pour  juger  les  affaires  qui, 
du  chef  de  1'ordre  public  international,  comme 
lorsqu'il  s'agit  de  crimes  contre  le  Droit  des 
Gens  universel,  lui  sont  d£f6r£es  par  1'Assembiee 
pleriiere  de  la  Societ6  des  Nations  ou  par  le 
Conseil  de  cette  Socie^e". 

III.  Du    Tribunal    permanent    de    Ju- 
stice  Internationale. 

Art.  5.  Le  Tribunal  permanent  de  Justice  In- 
ternationale se  compose  de  neuf  juges  avec  six 


I.  The  existing  Court  of  Arbitration, 
or  Court  of  International  Ar- 
bitrators. 

Article  i.  The  existing  Court  of  Arbitration, 
as  established  by  the  Convention  of  1899,  and 
confirmed  by  the  Convention  of  1907  for  the 
pacific  settlement  of  international  disputes,  is 
maintained. 

Consequently,  and  in  accordance  with  Article 
44  of  the  Convention  of  1907,  "each  contracting 
Power  selects  four  persons  at  the  most,  of  known 
competency  in  questions  of  international  law,  of 
the  highest  moral  reputation,  and  disposed  to 
accept  the  duties  of  arbitrator. 

The  persons  thus  selected  are  inscribed,  as 
members  of  the  Court,  in  a  list  which  shall  be 
notified  to  all  the  contracting  Powers". 


Article  2.  In  accordance  with  Article  42  of  the 
Convention  of  1907,  the  Court  is  competent  "for 
all  arbitration  cases,  unless  the  parties  agree  to 
institute  a  special  tribunal". 

II.  The  High  Court  of  International 
Justice. 

Article  3.  The  High  Court  of  International 
Justice  is  composed  of  one  member  for  each 
State,  chosen  respectively  by  the  group  ok  dele- 
gates from  each  State  to  the  Court  of  Arbitration. 

Article  4.  The  High  Court  of  International 
Justice  shall  be  competent  to  hear  and  determine 
cases  which  shall  be  submitted  to  it  by  the  As- 
sembly of  the  League  of  Nations  or  by  the 
Council  of  the  League,  and  which  concern 
international  public  order,  for  instance:  crimes 
against  the  universal  Law  of  Nations. 

III.  The  Permanent  Tribunal  of    In- 
ternational Justice. 

Article  5.  The  Permanent  Tribunal  of  Interna 
tional   Justice   is   composed  of  9  judges   and  6 
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suppliants  choisis  par  les  membres  de  la  Haute 
Cour  de  Justice  Internationale  de  maniere  a  for- 
mer, conforme'ment  a  Particle  zer  du  Projet  de 
Convention  de  1907,  ,,une  juridiction  d'un  acces 
libre  et  facile,  basee  sur  1'egalite  juridique  des 
Etats",  et  reunissant  obligatoirement  des  juges 
representant  les  principaux  systemes  juridiques 
du  monde  et  capable  d'assurer  la  continuite  de 
la  jurisprudence  Internationale. 

Art.  6.  La  competence  du  Tribunal  permanent 
de  Justice  Internationale  s'etend  k  tous  les  litiges 
que  les  parties  peuvent  se  trouver  engagees  a 
lui  soumettre,  sans  prejudice  des  litiges  que  les 
parties  entendent  deferer  a  une  autre  juridiction. 

Le  Tribunal  permanent  de  Justice  Internatio- 
nale peut,  dans  les  conditions  determinees  par 
son  reglement  d'ordre  interieur,  fonctionner 
comme  Commission  internationale  d'enquete, 
soil  k  la  demande  des  Parties,  soit  en  vertu 
d'une  decision  de  l'Assembl£e  pl^niere  de  la  So- 
ci^te  des  Nations  ou  du  Conseil  de  cette  So- 


II  peut  en  outre,  dans  les  memes  conditions, 
etre  charge  par  1'Assemblee  ou  le  Conseil  de 
donner  des  avis  consultatifs  sur  tout  differend 
ou  tout  point  dont  ils  estimeront  devoir  le  saisir. 

Art.  7.  Pour  1'expedition  des  affaires,  le  Tri- 
bunal permanent  de  Justice  Internationale  se  rd- 
partit,  conformement  a  son  reglement  d'ordre 
interieur,  dans  les  offices  suivants: 

1.  L'Assemblee  pleniere, 

2.  Une  premiere  chambre  dite  des  vacations 
g£n£rales,  composee  de  5  juges  avec  3  suppliants. 

3.  Une  seconde  cham\bre  dite  des  procedures 
sommaires,    composee    de   3  juges    avec   2  sup- 
pliants, a  laquelle  pourront  etre  d6fer£s  en  outre 
les   litiges    pour  lesquels  les   parties   estimeront 
qu'une  juridiction  de  3  juges  est  suffisante. 

4.  Un  juge  unique  avec  un  suppliant,  pour  les 
cas  ou  les   parties,  en   raison  de   la  nature  de 
1'affaire  ou  de  leur  convenance  commune,  esti- 
meront  une    telle   judicature   suffisante. 

Le  reglement  d'ordre  interieur  par  lequel  le 
Tribunal  de  Justice  Internationale  determine  le 
mode  suivant  lequel  il  exerce  ses  attributions 
doit  etre  soumis  a  1'approbation  du  Conseil 
de  la  Societd  des  Nations  et  de  1'Assemblee  de 
cette  Socidte\ 


supplementary  judges,  elected  by  the  members 
of  the  High  Court  of  International  Justice,  so  as 
to  constitute,  in  accordance  with  the  first  Article 
of  the  Convention  of  1907,  a  jurisdiction  freely 
and  easily  accessible  and  based  on  the  principle 
of  juridical  equality  of  States.  This  jurisdiction 
shall  include  judges  representing  the  principal 
legal  systems  of  the  world  and  will  be  capable 
of  securing  the  continuity  of  international  juris- 
prudence. 

Article  6.  The  Permanent  Tribunal  of  Inter- 
national Justice  shall  be  competent  to  hear  and 
(determine  all  disputes  which  the  parties  have 
engaged  themselves  to  submit  to  the  Court.  Ne- 
vertheless, the  parties  shall  have  the  right  to 
agree  on  submitting  their  disputes  to  another  jur- 
isdiction. 

The  Permanent  Tribunal  of  International  Jus- 
tice, under  conditions  provided  for  in  its  rules  of 
procedure,  may  act  as  International  Commission 
of  Inquiry,  either  at  the  request  of  the  Parties, 
or  by  virtue  of  a  decision  of  the  Assembly  or 
Council  of  the  League  of  Nations. 

Moreover,  it  may  under  the  same  conditions, 
be  called  upon  by  the  Assembly  or  the  Council  to 
give  advisory  opinions  on  any  dispute  or  question 
which  the  Assembly  or  Council  may  deem  wise 
to  submit  to  the  Tribunal. 

Article  7.  For  the  performance  of  its  duties, 
the  Permanent  Tribunal  of  International  Justice 
shall  divide  itself,  in  accordance  with  its  rules  of 
procedure,  into  the  following  branches : 

1.  The  full  sitting. 

2.  One  first  Chamber  (of   general   vacations) 
composed!  of  five  judges  and  three  (deputy  judges. 

3.  One  second  Chamber  (of  summary  proce- 
dure"! composed  of  three  judges  and  two  deputy 
judges.    This    Chamber    shall    also    be    compe- 
tent to  hear  and  determine  disputes,  which  the 
parties  concerned  are  willing  to  submit  to  a  Court 
of  only  three  judges. 

4.  One  single  judge,   with  a  deputy,   to   deal 
with    cases    in    which,    by    the    nature    of    the 
dispute  or  by  common  interests,  the  parties  con- 
cerned consider  such  jurisdiction  sufficient. 

The  rules  of  procedure  setting  forth  the  mode 
in  which  the  Tribunal  of  International  Justice 
will  exercise  its  competence  shall  be  submitted 
to  the  Council  of  the  League  of  Nations  and  to 
the  Assembly  of  the  League  for  approval. 
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ANNEXE  No.  2. 
Proposition  de   Lord   Phillimore. 

1)  Les  juges  de  la  Haute  Cour  sont  nomm^s 
conjointement  par  le  Conseil  et  l'Assembl6e  de 
la  Soci6t£  des  Nations. 

2)  Le  Conseil  votera  une  liste  qui  sera  trans- 
mise  k  1'Assemblee. 

3)  L' Assembled  prend  en  consideration  la  liste 
votde  par  le  Conseil  ainsi   que  tous  noms  pro- 
poses a  1' Assembled  par  un  Etat  repr^sente";  puis 
1' Assembled  vote  sa  propre  liste. 

4)  Les  personnes  dont  les  noms  se  retrouvent 
sur  les  deux  listes  sont  conside"r£es  comme  eUues. 

5)  Pour  le  reste,  le  Conseil  precede  a  un  nou- 
veau  vote;  TAssembl^e  precede  £galement  a  un 
nouveau  vote,  et  ainsi  de  suite,  jusqu'a  ce  qu'uin 
accord  final  soit  obtenu. 


ANNEX    No.    2. 
Proposition  made  by  Lord  Phillimore. 

1)  The  judges  of  the  High  Court  are  named 
jointly  by  the  Council  and  by  the  Assembly  of 
the  League  of  Nations. 

2)  The  Council  shall  adopt  a  list  which  shall 
be  transmitted  to  the  Assembly. 

3)  The     Assembly     shall    consider    the    list 
adopted  by  the  Council  and  also  any  names  pre- 
sented to  the  Assembly  by  a  State  which  is  a 
Member  of  the  Assembly.  The  Assembly  shall 
then  adopt  a  list  of  its  own. 

4)  Persons  the  names  of  whom  are  found  on 
both  lists  are  thereupon  considered  as  elected. 

5)  For  the  other  seats  to  be  filled,  the  Council 
shall  proceed  to  a  new  vote ;  the  Assembly  shall 
also  proceed  to  a  new  vote;  and  so  on,  until  a 
final  agreement  is  reached. 
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ANNEXE  No.  3. 
Declaration  de  M.  Altamira. 

J'ai  quelques  mots  a  dire  a  notre  illustre  col- 
legue  L  o  r  d  P  h  i  1 1  i  m  o  r  e.  II  ne  s'agit  pas  d'une 
replique  parce  qu'on  ne  peut  repliquer  qu'aux 
id6es  qu'on  a  comprises;  et  malgre  tous  mes  ef- 
forts il  m'a  ete  impossible  de  comprendre  le 
sens  et  le  but  de  la  spirituelle  allusion  faite  a 
ma  patrie  et  a  Don  Quichotte.  Quoiqu'il  en  soil, 
je  regretterais  d'avoir  donne"  a  notre  illustre  col- 
legue  1'impression  de  defendre  une  utopie  pure- 
ment  nationale,  caracteristique  de  mon  pays.  Je 
croyais  au  contraire,  dans  tout  ce  que  j'ai  dit 
devant  vous,  exprimer  des  idees  partagees  dans  le 
monde  par  de  nombreux  esprits,  des  idees  qu'on 
retrouve  dans  la  plupart  des  projets  qui  nous 
ont  ete  soumis,  dans  les  conclusions  qui  ont  6t6 
adoptees  par  des  congres  tenus  par  plusieurs  as- 
sociations de  tous  les  pays  du  monde,  et  meme  de 
1'Angleterre.  Souvenez  vous,  Messieurs,  que  je 
n'ai  parle  que  des  qualites  juridiques  et  morales 
des  juges  d'elite,  et  parfois,  en  me  ralliant  a  des 
idees  de  Lord  Phillimore,  de  la  possibility, 
a  mon  avis  incontestable,  de  reduire  tout  con- 
flit  a  des  termes  juridiques;  de  la  force  qui 
e"mane  de  1'autorite'  personnelle  des  juges;  des 
garanties  que  pourra  dormer  la  Cour,  et  qui  d6- 
pendront  surtout  de  la  bonne  volont£  et  du  de"sir 
qu'apporteront  les  grandes  Puissances  g  accom- 
plir  et  a  maintenir  ce  qu'elles  nous  ont  promis 
dans  le  Pacte  de  la  Socie'te  des  Nations,  ce  qui  a 
meme  constitue  leur  drapeau  dans  la  guerre  pas- 
sed, 1'explication  morale  qu'elles  ont  donn6e  au 
monde  de  leur  engagement  dans  la  lutte. 

Je  ne  pousserai  pas  le  chauvinisme  jusqu'a  me 
flatter  de  supposer  que  c'est  1'esprit  de  1'Espagne 
qui  s'est  impose",  qui  ici-meme,  par  exemple, 
a  parle  par  la  bouche  de  M.  de  Lapradelle. 
Ne  sont-ce  Ik  que  des  utopies,  des  songes  ou 
des  mots  qu'on  prononce  au  moment  du  danger 
et  qu'on  oublie  shot  qu'il  est  passe"?  S'il  en  etait 
ainsi,  je  ne  donnerais  pas  un  sou  pour  1'avenir  de 
la  Socie'te  des  Nations. 

Mais  je  ne  puis  croire  qu'il  faille  interpreter 
ainsi  les  mots  de  Lord  Phillimore.  Tout  au 
contraire,  je  crois  qu'il  n'avait  que  I'intention  de 
rappeler  aimablement  et  d'une  facon  qui  carac- 
te>ise  si  bien  1'humour  anglais,  la  signification 


ANNEX    No.    3. 
Statement  by  M.  Altamira. 

I  have  a  few  words  to  say  to  our  distinguished 
colleague  L  o  r  d  P  h  i  1 1  i  m  o  r  e.  It  is  not  a  reply, 
because  one  can  only  reply  to  ideas  that  are 
understood;  and  despite  my  best  endeavours  I 
fail  to  understand  the  point  of  this  witty  allu- 
sion to  my  country  and  Don  Quixote.  What- 
ever the  meaning  be,  I  should  be  very  sorry 
to  have  given  our  distinguished  colleague  the 
impression  of  defending  a  purely  national  Uto- 
pian scheme,  characteristic  of  my  country.  On 
the  contrary,  I  thought  that,  in  everything  which 
I  have  said  here,  I  had  expressed  ideas  shared 
by  many  minds  throughout  the  world,  ideas  con- 
tained in  most  of  the  proposals  which  have  been 
put  before  us,  and  in  the  conclusions  adopted 
by  Conferences  held  by  several  associations  in 
all  countries  and  even  in  England.  I  beg  you 
to  remember,  Gentlemen,  that  I  only  spoke  of 
the  judicial  and  moral  qualities  of  the  judges  to 
be  elected;  I  spoke  also  of  the  possibility  -  -  in 
my  opinion  a  point  not  open  to  debate  -  -  of 
reducing  all  conflicts  to  terms  of  law.  In  this  I 
agreed  with  Lord  Phillim  ore's  own  ideas. 
I  likewise  spoke  of  the  force  which  comes  from 
the  personal  authority  of  the  judges;  of  the 
guarantees  which  the  Court  can  give,  and  which 
depend  above  all  on  the  good-will  and  earnest 
desire  of  the  great  Powers  to  accomplish  and 
maintain  that  which  they  have  promised  us  in  t!he 
Covenant  of  the  League  of  Nations,  that  which 
even  was  inscribed  on  their  standards  during 
the  War  just  ended,  the  high  moral  explanation 
proclaimed  before  the  world,  as  their  reason  for 
taking  part  in  the  struggle. 
,  I  shall  not  exaggerate  national  pride  to  the 
extent  of  flattering  myself  by  supposing  that 
it  is  the  spirit  of  Spain  which  has  made  itself 
felt,  which  here,  for  instance,  has  spoken  through 
M1.  de  Lapradelle.  Are  those  only  Utopian 
ideas,  illusions,  words  spoken  in  a  moment  of 
danger  and  forgotten  when  the  danger  is  passed  ? 
If  this  were  the  case,  I  should  not  give  a  farthing 
for  the  future  of  the  League  of  Nations. 

But  I  cannot  believe  that  this  interpretation  must 
be  placed  on  the  words  of  L  o  r  d  Phillimore. 
On  the  contrary,  I  believe  that  he  only  meant  to 
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ide"aliste  de  notre  grand  roman  espagnol.  II  y  a 
toujours  eu  trop  de  noblesse  dans  1'esprit  de  la 
Grande-Bretagne  pour  que  je  puisse  croire  que 
Lord  Phillimore  puisse  faire  sien  un  scep- 
ticisme  qui  supposerait  un  me"pris  du  sens  de  la 
justice  que  repre"sente  Don  Quichotte.  Lord 
Phillimore  sait  tres  bien  que,  s'il  est  toujours 
facile  de  lancer  un  trait  contre  les  grands 
ideals  vers  lesquels,  aujourd'hui  plus  que  jamais, 
tend  niumanite",  par  contre,  dans  les  heures  de 
de'tresse  ou  Ton  foule  aux  pieds  le  droit,  ou  Ton 
ne  connait  plus  de  pitie",  ou  Ton  s'attaque  k  tous 
les  sentiments  qui  font  la  noblesse  de  l'homme, 
c'est  vers  ces  ideals  qu'on  tourne  les  yeux,  c'est 
d'eux  qu'on  espere  le  salut,  ce  sont  eux  qu'on 
invoque  pour  justifier  la  resistance  et  1'attaque. 

En  ce  moment  et  dans  cette  assemble,  je  ne 
me  considere  pas  comme  un  compatriote  de  Don 
Quichotte,  mais  comme  un  citoyen  du  monde 
qui  sait  ce  que  desirent  et  ce  que  pensent,  non 
pas  les  minority's  qui  gouvernent  les  peuples,  mais 
les  masses,  la  jeunesse  universitaire  de  tous  les 
pays,  les  hommes  dont  on  aura  besoin  demain 
pour  tout  faire  et  qui  voudront  connaitre  de  plus 
en  plus,  d'une  facon  precise,  les  engagements 
pris  en  leur  nom. 

L'utopie  de  Don  Quichotte,  voire  meme  son 
ridicule,  ne  vient  pas  de  ses  ide*es,  mais  de  la 
disproportion  qui  existe  entre  ses  id^es  et  les 
moyens  qu'il  emploie  pour  les  realiser.  Certes, 
ce  sont  des  moyens  efficaces  que  nous  cherchons 
ici,  mais  les  exigences  de  la  r^alite  ne  peuvent 
pas  nous  faire  oublier  ou  me"connaitre  les  ideals 
qui  sont  nos  principes  dirigeants. 


recall  in  a  friendly  and  typically  British  humouris- 
tic  way  the  ideal  contained  in  our  great  Spanish 
novel.  There  always  has  been  too  much  nobility 
in  the  character  of  Great-Britain  to  allow  me 
to  believe  that  Lord  Phi.llimore  would  be 
so  sceptical  as  to  despise  the  real  sense  of  justice 
represented  by  Don  Quixote.  Lord  Philli- 
more knows  very  well  that,  though  it  is  always 
easy  to  criticize  the  great  ideals  to  which  man- 
kind to-day  more  than  ever  appeals,  in  times 
of  trouble,  when  justice  is  trampled  under  foot, 
when  pity  is  unknown,  when  all  the  nobler  sen- 
timents of  mankind  are  attacked,  it  is  then  to- 
wards these  high  ideals  that  eyes  are  turned,  it 
is  on  them  that  all  hopes  are  fixed,  they  are 
invoked  to  justify  the  attack  and  the  defence. 

At  this  moment  and  in  this  meeting,  I  feel 
not  as  a  compatriot  of  Don  Quixote,  but  as  a 
citizen  of  the  world,  who  knows,  not  what  the 
minority  who  govern  the  peoples,  but  what  the 
masses  and  the  youth  of  the  universities  in  all 
countries  know  and  think.  These  men  whom  we 
shall  need  in  the  near  future  to  carry  out  all 
these  works  will  insist  on  knowing  more  and 
more  exactly  what  engagements  have  been  taken 
in  their  name. 

The  Utopian  element  of  Don  Quixote  and  even 
that  which  makes  him  derisive  does  not  result 
from  his  ideas,  but  from  the  disproportion 
between  his  ideas  and  the  means  he  employs 
to  realise  them.  To  be  sure,  we  are  looking  here 
for  practical  means,  but  the  requirements  of 
realities  must  not  make  us  lose  sight  of,  or  fail 
to  understand,  the  ideals  which  are  our  guiding 
principles. 
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SEANCE  (non-publique), 
tenue  au   Palais  de  la  Paix,  a  La  Haye, 
le  22  juin  1920. 


6TH  MEETING  (Private), 
held  at  the  Peace  Palace,  the  Hague, 
on  June  22nd,  1920. 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents:  tous  les  membres  du  Comite 
(a  1'exception  de  M.  Bevilaqua);  Mr.  James 
Brown  Scott;  les  secretaires  particuliers  de 
M.  le  Baron  De  scamps  et  de  M.  Adatci; 
les  membres  du  Secretariat. 

La  seance  est  ouverte  a  gi/g  heures  du  matin. 

LORD  PHILLIMORE  fait  remarquer  qu'il 
n'est  pour  rien  dans  le  communique  a  la  presse 
qui  se  trouve  reproduit  dans  les  journaux  d'au- 
jourd'hui. 

Le  PRESIDENT  donne  quelques  explications 
sur  les  relations  du  Comitd  avec  la  presse;  les 
communiques  sont  rediges  d'accord  avec  le  Se- 
cretariat; ils  sont  strictement  objectifs  et  ne  con- 
tiennent  aucun  nom. 

Le  President  a  recu  des  propositions  de 
Lord  Phillimore  et  de  M.  Adatci;  M.  Al- 
tamira  va  en  d^poser  une  et  M.  Loder  a 
demande  la  parole  pour  faire  une  communication. 

M.  ALTAMIRA  donne  lecture  de  sa  propo- 
sition. (Voir  annexe  i). 

M.  LODER  pour  prdciser  ses  idees  sur  les 
propositions  faites,  donne  lecture  d'une  de"cla- 
ration.  (Voir  annexe  2). 

M.  ADATCI  se  contente  de  dire  qu'il  a  for- 
mule'  son  point  de  vue  dans  un  projet  en  deux 
articles  qu'il  vient  de  deposed  et  auquel  il  renvoie. 
(Voir  annexe  3). 

M.  DE  LAPRADELLE  dit  que  les  propo- 
sitions faites  par  divers  membres  appellent  de  sa 
part  quelques  reflexions.  II  s'adresse  d'abord  a 
Mr.  Root  qui  semble  avoir  nie  1'applicabilite  du 
principe  de  1'egalite  au  probleme  de  la  consti- 
tution de  la  Cosur,  ceci  pour  deux  raisons:  l'egalit£ 
des  Etats  est  une  consequence  de  leur  souve- 
rainete,  et  l'inegalit£  des  Etats  a  e"te  consacr^e 
par  la  Socie^  des  Nations. 

M.  de  Lapradelle  croit  qu'il  ne  faut  pas, 
comme  1'a  fait  Mr.  Root,  se  servir  de  la  notion 
abstraite  de  la  souverainete';  il  faut  tenir  compte 


BARON  DESCAMPS  in  the  chair. 

Present :  all  members  of  the  Committee  (with 
the  exception  of  M.  Bevilaqua);  Mr.  James 
Brown  Scott;  the  private  secretaries  of 
Baron  De  scamps  and  of  M.  Adatci;  the 
members  of  the  Secretariat. 

The  meeting  opened  at  9.30  a.m. 

LORD  PHILLIMORE  observed  that  he  was 
in  no  way  responsible  for  the  communique  which 
appeared  in  the  press  to-day. 

iThe  PRESIDENT  explained  the  relations 
existing  between  the  Committee  and  the  Prjess; 
the  communiques  were  prepared  in  agreement 
with  the  Secretariat  and  were  strictly  objective, 
and  mentioned  no  names. 

The  President  had  received  proposals  from 
Lord  Phillimore  and  M.  Adatci.  M.  Al- 
tamira  was  going  to  submit  one,  and  M. 
Loder  had  asked  to  be  allowed  to  make  a 
communication  to  the  meeting. 

M.  ALTAMIRA  read  his  proposal.  (See  An- 
nex i). 

M.  LODER,  in  order  to  define  his  views  upon 
the  proposals  already  made,  read  a  statement. 
(See  Annex  2). 

M.  ADATCI  said  that  he  had  given  his  point 
of  view  concrete  form  in  a  project  consisting  of 
two  articles  which  he  had  submitted  and  to  which 
he  called  the  Committee's  attention  (See  An- 
nex 3). 

M.  DE)  LAPRADELLE  said  that  the  proposals 
made  by  various  members  called  for  certain 
remarks  from1  him.  In  the  first  place  he  addressed 
Mr.  Root.  The  latter  seemed  to  have  denied  that 
the  principle  of  equality  was  applicable  to  the 
problem  of  the  constitution  of  the  Court,  for 
two  reasons :  The  equality  of  States  is  a  result 
of  their  sovereignty,  and  the  inequality  of  States 
has  been  sanctioned  by  the  League  of  Nations. 

JVI.de  Lapradelle  thought  that  one  ought 
not,  as  Mr.  Root  had  done,  to  use  the  abstract 
idea  of  sovereignty;  one  must  consider  public 
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de  1'opinion  publique  k  ce  sujet.  Pour  celle-ci 
I'£galit6  des  Etats  est  bien  en  cause  lorsqu'il 
s'agit  de  constituer  la  nouvelle  Cour;  on  1'a  vu 
en  1907. 

D'apres  M.  de  Lapradelle,  il  est  vrai  que 
rine"galit£  a  e"te",  jusqu'k  un  certain  degre",  con- 
sacr^e  par  la  Soci£t£  des  Nations,  et  notamment 
en  ce  qui  concerne  la  composition  du  Conseil. 
A  cet  e"gard,  I'ine'galit^  se  trouve  cependant  justi- 
fied par  le  fait  que  le  Conseil  est  1'organe  exe"cu- 
tif,  et  que  1'exlcution  des  decisions  prises  in- 
comberait  aux  grands  Etats;  ils  doivent  par  con- 
se'quent  avoir  le  droit  de  prendre  part  d'une  fagon 
permanente  aux  decisions  qui  pburraient  etre 
suivies  de  mesures  coercitives. 

La  Cour  Permanente  au  contraire  est  un  or- 
gane  de"libe"ratif. 

M.  de  Lapradelle  ne  trouve  par  consequent 
pas  de  raison  pour  sortir  du  domaine  ordinaire 
de  la  notion  de  I'e'galite'. 

Le  Comitd  se  trouve  en  presence  de  plusieurs 
projets  provisoires  presentes  par  ses  membres. 
Les  projets  vont  vers  deux  directions  determi- 
n6es.  La  premiere,  c'est  la  nomination  des  juges 
de  la  Cour  Permanente  par  les  membres  de  la 
Cour.  d' Arbitrage.  M.  de  Lapradelle  trouve 
cette  idee  seViuisante  pour  les  raisons  suivantes: 
Elle  tend  a  renouer  le  fil  de  1'histoire  que  le 
Pacte  de  la  Socie"te  des  Nations  a  rompu  en 
construisant  un  nouvel  edifice  international,  sans 
tenir  compte  des  institutions  qui  existaient  deja. 
Elle  renoue  1'avenir  au  passe",  en  se  basant 
sur  1'ceuvre  de  1907.  Elle  a  e'galement  cet  avan- 
tage  qu'elle  preVoit  d'une  fagon  bien  marquee 
la  coexistence  de  la  nouvelle  Cour  et  de  1'an- 
cienne  Cour  d'Arbitrage.  En  outre,  I'id6e  en 
question,  qui  est  celle  du  projet  du  President, 
sauvegarde  d'une  fagon  absolue  1'egalite  entre 
les  Etats. 

Nonobstant  ces  avantages  indiscutables,  M.  de 
Lapradelle  ne  peut  pas  se  rallier  au  systeme 
du  projet  du  President.  II  y  trouve  en  effet 
les  de"fauts  suivants: 

Les  membres  de  la  Cour  d'Arbitrage  sont, 
pour  la  moitie,  non  pas  des  jurisconsultes  purs, 
mais  des  hommes  politiques.  Ce  fait  se  fera  bien 
sentir  si  Ton  fait  de  ces  membres  un  corps  elec- 
toral. Les  membres  de  la  Cour  d'Arbitrage  pro- 
viennent,  en  partie,  de  plusieurs  pays  qui  ne  font 
pas  partie  de  la  Socie^  des  Nations,  et  d'autre 
part  plusieurs  des  Membres  de  la  Socie^  n'y  sont 
pas  represented.  II  serait  bien  peu  logique  de  faire 
elire  la  Cour  de  la  Socie"t£  des  Nations,  etablie 
par  la  Socie"t£  des  Nations,  par  un  college  elec- 
toral qui  -sort  du  cadre  de  la  Socie'te'. 

C'est   un   fait  bien  connu  que  la  Cour  d'Ar- 


opinion  on  this  subject.  According  to  public 
opinion  the  principle  of  the  equality  of  States 
was  at  stake  in  the  constitution  of  the  new  Court ; 
this  was  seen  in  1907. 

M.  de  Lapradelle  ,said  that  it  was  true 
that  the  principle  of  inequality  had  been,  to  a 
certain  extent,  recognised  by  the  League  of  Na- 
tions, especially  in  the  composition  of  the  Coun- 
cil. In  this  connection,  however,  the  inequality 
was  justified  by  the  fact  that  the  Council  was 
the  executive  body,  and  that  the  execution  of 
decisions  fell  to  'the  great  States;  they  must 
therefore  have  the  right  to  take  part  perma- 
nently in  decisions  which  might  require  a  cer- 
tain coercion. 

On  the  other  hand,  the  Permanent  Court  was 
a  deliberative  body. 

M.  de  Lapradelle  did  not,  therefore,  think 
that  there  was  any  reason  to  deviate  from  the 
ordinary  conception  of  equality. 

The  Committee  had  to  consider  several  provis- 
ional proposals  put  forward  by  its  members. 
These  proposals  pointed  in  two  distinct  directions. 
The  first  was  the  nomination  of  the  judges 
of  the  Permanent  Court  by  the  members  of  the 
Court  of  Arbitration.  M.  de  Lapradelle  was 
attracted  to  this  idea  for  the  following  reasons : 

It  tended  to  renew  the  historical  connection 
which  was1  broken  by  the  Covenant  of  the  League 
of  Nations  when  it  set  up  a  new  international 
organism,  without  considering  the  institutions  al- 
ready in  existence.  The  idea  connected  the  future 
with  the  past  on  the  basis  of  the  work  of  1907. 
It  had  also  the  advantage  of  expressly  providing 
for  the  co-existence  of  the  new  Court  and  the 
old  Court  of  Arbitration.  Further,  the  idea  under 
consideration,  which  was  that  of  the  project  of 
the  President,  safeguarded  absolutely  the 
equality  of  States. 

In  spite  of  these  indisputable  advantages  M. 
de  Lapradelle  could  not  agree  with  the 
system  proposed  by  the  President.  He  found 
fault  with  it  as  follows : 

The  members  of  the  Court  of  Arbitration  are 
only  half  jurisconsults,  the  other  half  are  politi- 
cians. This  would  have  a  great  effect  if  the 
Members  of  the  Court  were  made  an  electoral 
body.  The  Members  of  the  Court  of  Arbitra- 
tion were  drawn,  in  part,  from  some  nations 
which  were  not  members  of  the  League  of  Na- 
tions ;  and,  on  the  other  hand,  several  Members 
of  the  League  were  not  represented  on  the 
'  mirt.  It  would  not  'be  logical  to  have  the  Court  of 
the  League  of  Nations,  established  by  the  League 
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bitrage  n'est  qu'une  liste  de  membres;  de  Ik 
decoulent  des  difficult^  d'ordre  pratique  pour 
1'organisation  de  rejection.  En  fin  de  compte, 
il  ne  faut  pas  rendre  la  Cour  Permanente  d£pen- 
dante  de  la  Cour  d'Arbitrage,  et  d'autre  part  cette 
derniere  Cour  ne  doit  pas  etre  investie  d'un  pou- 
voir  qui  ne  pourrait  manquer  d'etre  un  pouvoir 
politique.  Encore,  1'opinion  publique  trouverait- 
elle  a  redire  a  ce  que  les  juges  se  nomment  les 
uns  les  autres. 

La  Cour  d'Arbitrage  et  la  Cour  Permanente 
doivent  etre  deux  institutions  paralleles  et  ind6- 
pendantes  avec  des  missions  differentes.  Elles  ne 
peuvent  pas  se  confondre,  ni  s'alimenter  a  la 
m£me  source. 

Pour  toutes  ces  raisons  M.  de  Lapradelle 
se  voit  oblige  de  retirer  son  adhesion  a  la  pro- 
position du  President.  II  croit  qu'il  faut  cher- 
cher  la  solution  dans  la  direction  indiquee  par 
Lord  Phillimore,  dont  la  proposition  a  ce 
grand  avantage  qu'elle  apaise  les  susceptibilites, 
aussi  bien  de  ceux  qui  desirent  voir  realiser  le 
principe  de  l'£galite  des  Etats,  que  de  ceux  qui 
veulent  qu'on  donne  une  influence  sp£ciale  aux 
Etats  qui  ont  le  plus  souffert  pour  la  cause 
du  droit. 

D'autre  part,  M.  de  Lapradelle  ne  partage 
pas  1'idee  de  Mr.  Root  selon  laquelle  il  faut 
distinguer  entre  les  nations  qui  renoncent  a  une 
partie  de  leurs  droits  et  celles  qui  regoivent  une 
garantie  de  security. 

Mais  si  M.  de  Lapradelle  trouve  que  la 
proposition  de   Mr.   Root,   adopt6e  par   Lord 
Phillimore,  repr^sente  la  solution,  il  envisage 
la  possibilite  d'un  conflit  entre  les  deux  corps 
auxquels     serait     confi6e    1'election    des    juges: 
1'Assemblee  representant  1'egalite"  des  Etats,  et 
le  Conseil,  ou  il  est  tenu  compte  du  prestige  spe- 
cial de  certains  Etats.  Pour  resoudre  ce  conflit, 
M.  de  Lapradelle  propose  un  amendement  a 
la  proposition  de  Mr.  Root.  II  pense  qu'aucun 
candidat   ne   devrait   etre   consider^  comme   e"lu 
a  moins  d'avoir  r^uni  la  majorite  des  deux  tiers 
dans  le  Conseil  et  dans  1'Assemblee:  ceci  pour 
tirer  tous  les  avantages  possibles  du  principe  de 
Mr.  Root.  Un  deadlock  dans  ce  cas  devient  pos- 
sible, si  l'Assembl£e  et  le  Conseil  tiennent  a  leurs 
candidats  respectifs.  A  la  premiere  election,  1'elec- 
tion de  la  totalit^  des  juges,  on  peut  resoudre  la 
difficulte  de  la  fagon  suivante:  D'abord  essayer 
de  concilier  les  opinions  divergentes  au  moyen 
d'une  de  ces  commissions  mixtes,  proposees  par 
Mr.  Root  et  composees  de  3  membres  du  Con- 
seil et  3  membres  de  1'Assemblee;  si  cette  com- 
mission n'aboutit  pas,  avoir  recours  a  une  com- 
mission   spdciale    nommde    d'avance    parmi    les 


itself,  elected  by  an  electoral  body  which  stood 
outside  the   League. 

It  was  well  known  that  the  Court  of  Arbi- 
tration is  merely  a  list  of  members.  From 
this  fact  practical  difficulties  arose  in  con- 
nection with  the  election.  Finally,  the  Permanent 
Court  must  not  be  made  dependent  on  the  Court 
of  Arbitration,  and  on  the  other  hand  the  latter 
Court  must  not  be  vested  with  a  power  which 
could  not  avoid  being  of  a  political  character. 
Also  public  opinion  would  find  fault  with  the 
appointment  of  judges  by  others  holding  the 
same  position. 

The  Court  of  Arbitration  and  the  Permanent 
Court  must  be  two  parallel  and  independent  in- 
stitutions with  different  tasks.  They  must  be  two 
separate  bodies  and  must  not  draw  their  authority 
from  the  same  source. 

For  these  reasons,  M.  de  Lapradelle  felt 
himself  obliged  to  withdraw  his  adherence  from 
the  President's  proposal.  He  thought  that  the 
solution  must  be  sought  on  the  lines  indicated 
by  Lord  P  h  i  1 1  i  m  o  re.  The  latter  scheme  had 
the  great  advantage  of  satisfying  the  susceptibil- 
ities, both  of  those  who  wished  to  see  realised 
the  principle  of  the  equality  of  States,  and  those 
who  wished  to  give  a  special  influence  to  such 
States  as  have  suffered  the  most  in  the  cause 
of  justice. 

On  the  other  hand  M.  de  Lapradelle  did 
not  share  the  opinion  of  Mr.  Root  that  a 
distinction  must  be  drawn  between  nations  who 
give  up  a  part  of  their  right,  and  those  who 
receive  a  guarantee  of  security. 

B  ut,   though   M .   d  e   Lapradelle   thought 
that  the  proposal  of  Mr.  Root,  adopted  by  L  o  r  d 
Phillimore,  represented  the  solution,  he  fore- 
saw the  possibility  of  a  disagreement  between 
the   two  bodies   entrusted  with   the   election  of 
judges;  the  Assembly  representing  the  equality 
of  States,  and  the  Council  in  whose  constitution 
the  special  influence  of  certain  States  is  taken 
into  consideration.   In  order  to  solve  this  diffi- 
culty, M.deLapradelle  suggested  an  amend- 
ment to  Mr.  Root's  proposal.  M.  de  Lapra- 
delle thought  that  no  candidate  ought  to  be 
considered   elected,   unless    he  had   received   a 
majority  of  two-thirds  in  the  Council  and  in  the 
Assembly.  The  object  of  this  was  to  obtain  as 
much  advantage  as  possible  from  the  principle 
laid  down  by  Mr.  Root.  Under  this  system  a 
dead-lock  would  be  possible  if  the  Assembly  and 
the  Council  respectively  refused  to  give  up  their 
candidates.  At  the  first  election,   when  all  the 
judges  would  have  to  be  elected,  the  difficulty 
might  be  solved  in  the  following  manner.  First 


-  150  - 


membres  de  la  Cour  d'Arbitrage.  Pour  les  Elec- 
tions suivantes,  ou  il  ne  s'agirait  que  de  remplir 
un  ou  plusieurs  sieges  devenus  vacants,  on  pro- 
cetlerait  par  co-optation  exercee  par  la  Cour  elle- 
meme.  M.  de  Lapradelle  croit  que,  plutot 
que  de  se  dessaisir  ainsi  de  1'election,  le  Conseil  et 
1'Assemblee  preiEreront  se  mettre  d'accord. 

M.  de  Lapradelle  se  rallie,  sous  reserve 
de  I'amendement  qu'il  vient  de  proposer,  au  pro- 
jet  dEposE  par  Lord  Phillimore. 

En  r^ponse  a  une  question  posee  par  M.  Lo- 
de r  au  sujet  de  la  composition  des  listes  de  nomi- 
nation, M.  de  Lapradelle  emet  1'idee  que 
cette  liste  pourrait  etre  composed  de  3  noms,  prE- 
sente's  par  chaque  gouvernement,  dont  un  serait 
le  nom  d'une  personne  de  nationalite  autre  que 
celle  du  gouvernement  qui  prEsente  les  candidats. 
L'&ranger  propose^  serait  regulierement  un 
homme  tres  eminent.  II  serait  problablement  e"lu, 
et  les  Etats  auraient  done  la  satisfaction  de  voir 
elire  un  candidat  presente  par  eux-memes,  si  le 
choix  ne  tombe  pas  sur  un  de  leurs  nationaux. 

Pour  terminer,  M.  de  Lapradelle  dit  que 
puisqu'il  s'agit  de  cr6er,  dans  le  cadre  de  la  So- 
ci&e  des  Nations,  un  organe  nouveau,  il  est  juste 
que  la  nomination  revienne  aux  deux  organes 
principaux  de  cette  societe.  On  evitera  ainsi  de 
creer  de  nouveaux  privileges;  on  ne  fera  que  con- 
sacrer  une  supEriorite  fondle  sur  le  Pacte  meme. 
M.  de  Lapradelle  croit  que  la  meilleure  facon 
pour  le  ComitE  de  remplir  la  mission  qui  lui  a 
ete  confiee  par  la  Soci^te"  des  Nations  est  d'adop- 
ter  ce  systeme. 


Mr.  ROOT,  apres  reflexion  sur  les  idees  de 
M.  de  Lapradelle,  trouve  que  quelques  unes 
d'entr'elles  r^pondent  assez  bien  aux  exigences 
de  la  situation  actuelle.  C'est  pourquoi  il  a  pre- 
pare" un  memorandum  ou  ces  idees,  ainsi  que 
1'idee  de  la  proposition  du  President  qu'il  juge 
la  plus  utile,  ont  die"  incorporates.  Mr.  Root  lit 
son  memorandum  (voir  annexe  4).  II  ajoute  qu'il 
part  de  deux  idEes  fondamentales :  la  nouvelle 
Cour  doit  former  une  partie  d'un  systeme  judi- 
ciaire  dont  1'ancienne  Cour  d'Arbitrage,  qui  con- 


of  all  an  attempt  might  be  made  to  reconcile 
opposing  opinions  by  means  of  a  Joint  Confer- 
ence such  as  was  proposed  by  Mr.  Root,  com- 
posed of  three  Members  of  the  Council  and 
three  Members  of  the  Assembly.  If  this  Com- 
mission did  not  succeed  in  its  task,  recourse 
might  be  had  to  a  special  Commission  apjxjinted 
beforehand  from  amongst  the  members  of  the 
Court  of  Arbitration.  For  the  subsequent  elec- 
tions, when  it  would  only  be  a  matter  of  filling 
one  or  two  vacant  seats,  election  would  be  by 
a  system  of  co-optation  by  the  Court  itself.  M. 
deLapradelle  thought  that  rather  than  divest 
themselves  of  the  election,  the  Council  and  the 
Assembly  would  prefer  to  agree. 

M.  de  Lapradelle,  subject  to  the  amend- 
ment which  he  had  just  suggested,  was  in  agree- 
ment with  the  proposal  put  forward  by  Lord 
Phillimore. 

In  answer  to  a  question  of  M.  Loder  relating 
to  the  composition  of  the  lists  of  candidates,  M<. 
de  Lapradelle  put  forward  the  suggestion 
that  this  list  could  consist  of  three  names  pro- 
posed by  each  Government;  of  these  names  one 
should  be  the  name  of  a  person  not  a  national 
of  the  proposing  Government.  This  foreign  can- 
didate would  as  a  rule  be  a  very  distinguished 
man.  He  would  probably  be  elected  and  the 
States  would  thus  have  the  satisfaction  of  seeing 
one  of  their  candidates  elected  even  if  none  of 
their  own  nationals  were  chosen. 

In  conclusion  M.  de  Lapradelle  said  that 
as  the  question  before  the  Committee  was  the 
creation  of  a  new  organism  forming  a  part  of 
the  League  of  Nations,  it  is  only  right  that  the 
election  should  be  entrusted  to  the  two  chief 
organs  of  this  League.  In  this  way  the  creation 
'of  new  privileges  would  be  avoided;  it  would 
only  acknowledge  a  superiority  already  esta- 
blished in  the  Covenant  itself.  M.  de  Lapra- 
delle thought  that  the  Committee  would  best 
fulfil  the  duties  which  had  been  entrusted  to  it 
by  flie  League  of  Nations,  if  it  adopted  this 
method. 

Mr.  ROOT  after  reflecting  upon  the  ideas  of 
M.  d  e  L  a  p  r  a  d  e  1 1  e  came  to  the  conclusion  that 
some  of  them  would  meet  the  requirements  of  the 
present  situation.  For  .this  reason  he  had  pre- 
pared a  memorandum,  in  which  his  own  ideas 
and  that  of  the  President  which  to  him)  seemed 
the  most  valuable,  were  incorporated.  Mr.  Root 
read  his  memorandum.  (See  Annex  4).  He  added 
that  he  had  (taken  two  fundamental  ideas  as 
his  starting  point :  first  the  new  Court  should 
form  part  of  a  judicial  system  in  which  the  old 
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tinuerait  a  exister,  fait  egalement  partie;  et, 
en  meme  temps,  la  nouvelle  Cour  formera  une 
partie  du  systeme  de  la  Soci6t6  des  Nations. 

Le  systeme  judiciaire  international  doit  avoir 
quatre  attributions  diff ^rentes: 

1.  Decider  des  questions  de  droit  pur  et  des 
questions  resultant  de  l'interpre"tation  de  contrats. 

2.  Decider  des  questions  a  resoudre  sur  la  base 
des  principes  de  droit  applicables  en  1'absence  de 
regies  de  droit  pur  ou  de  dispositions  contrac- 
tuelles.  . 

3.  Decider  des  questions  de  fait. 

4.  Conciliation. 

Mr.  Root  pense  que  la  participation  des  mem- 
bres  de  la  Cour  Permanente  d'Arbitrage  a  1'ceuvre 
de  la  constitution  de  la  nouvelle  Cour  est  d£si- 
rable.  Ces  membres  sont  mieux  place's  que  toute 
autre  personne  dans  les  divers  pays  pour  pou- 
voir  juger  des  questions  dont  aura  a  connaitre 
la  Cour,  ainsi  que  des  me'rites  des  personnes  a 
elire  dans  les  differents  pays.  Les  membres  de 
la  Cour  d'Arbitrage  ont  aussi  cet  avantage, 
comme  electeurs,  qu'on  ne  peut  les  soupconner 
de  faire  des  elections  politiques,  et  que  d'autre 
part,  il  y  a  tout  lieu  de  pre'sumer  qu'ils  sont 
animes  de  1'esprit  international. 

Mais  Mr.  Root  pense  que  la  participation  des 
membres  de  la  Cour  d'Arbitrage  doit  avoir  lieu 
au  commencement  et  non  pas  a  la  fin  de  la  pro- 
cedure, comme  1'a  propose  M.  de  Lapradelle. 
Autrement  le  role  du  Conseil  et  de  1'Assemblee 
serait  par  trop  diminue";  ce  n'est  que  la  decision 
finale  qui  est  importante. 

Mr.  Root  pense  que  la  ne'cessite  d'arriver  a 
un  resultat  amenerait  le  Conseil  et  1'Assemblee 
a  tomber  d'accord  sur  le  choix  des  juges.  D'autre 
part,  il  est  convaincu  qu'on  aura  toutes  les  garan- 
ties  n^cessaires  pour  obtenir  des  juges  compe- 
tents,  si  Ton  donne  a  la  Cour  d'Arbitrage  le  droit 
de  proposer  des  candidats.  Si  le  Conseil  et  1'As- 
semblee ne  peuvent  pas  se  mettre  d'accord  sur 
le  choix  des  derniers  noms,  le  droit  qu'ils  ont 
de  choisir  meme  des  noms  ne  figurant  pas  sur 
les  listes  proposers,  est  une  garantie  suffisante 
pour  qu'un  resultat  soit  obtenu. 

Mr.  Root  pense  que  sa  demiene  proposition, 
a  savoir  que  les  61ecteurs  seront  dans  1'obligation 
morale  d'assurer  la  representation  des  divers 
systemes  juridiques,  donne  le  moyen  de  realiser, 
autant  qu'il  est  possible,  l'ide"e  emise  par  un  des 
membres  du  Comite". 

Mr.  Root  termine  en  disant  que  la  proposition 


Court  of  Arbitration  still  in  existence  would  also 
be  included;  and  second,  the  new  Court  should 
also  form  part  of  the  system  of  the  League  of 

Nations. 

The  international  judicial  system  should  have 
four  different  functions : 

1.  To  determine  questions  of  strict  law  and 
questions   arising   from   contracts : 

2.  To  determine  questions  depending  upon  the 
principles  of  justice  applicable  in  the  absence  of 
rules  of  strict  law  or  contract  provisions. 

3.  To  determine  facts  which  are  unknown  or 
are  disputed. 

4.  Conciliation. 

Mr.  Root  thought  that  the  participation  of 
members  of  the  Permanent  Court  of  Arbitration 
in  the  work  of  constituting  the  new  Court  was 
desirable.  They  were  in  a  better  position  than 
any  other  persons  in  the  various  countries  to  take 
into  consideration  the  questions  with  which  the 
Court  will  deal,  likewise  the  relative  merits  of 
persons  to  be  elected  in  the  several  countries. 
The  members  of  the  Court  of  Arbitration  had 
also  this  advantage  as  electors :  they  could  not 
be  suspected  of  making  political  choices;  on  the 
other  hand,  there  was  every  reason  to  believie  that 
they  had  the  international  mind. 

But  Mr.  Root  thought  that  the  participation 
of  the  members  of  the  Court  of  Arbitration  should 
be  at  the  beginning  and  not  at  the  end  of  the 
procedure,  as  M.  de  Lapradelle  had  pro- 
posed. Otherwise  the  part  played  by  the  Council 
and  the  Assembly  would  be  too  much  reduced: 
it  is  only  the  final  decision  that  really  counts. 

Mr.  Root  thought  that  the  necessity  of  reach- 
ing a  conclusion  would  lead  the  Council  and 
Assembly  to  agree  on  the  choice  of  judges.  On 
the  other  hand  he  was  convinced  that,  if  the 
right  of  putting  forward  candidates  were  given 
to  the  Court  of  Arbitration,  there  would  be  a 
sufficient  guarantee  that  one  would  obtain  com- 
petent judges.  If  the  Council  and  Assembly  could 
not  agree  on  the  choice  of  the  last  candidates, 
the  right  which  they  had  to  select  candidates 
not  mentioned  on  the  proposed  list  of  nomina- 
tions would  be  a  sufficient  guarantee  that  a  result 
would  be  attained. 

Mr.  Root  thought  that  his  last  proposal,  that 
the  electors  should  be  under  the  moral  obligation 
to  ensure  the  representation  of  the  various  legal 
systems,  provided  for  the  realisation,  in  as  great 
a  degree  as  possible,  of  the  idea  put  forward 
by  one  of  the  members  of  the  Committee. 
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qu'il  vient  de  faire  n'est  pas  sienne.  Ce  sont  des 
,,biens  votes". 

M.  HAGERUP  ne  peut  admettre  que  I'id6e 
fondamentale  de  ia  proposition  n'appartient  pas 
a  Mr.  Root  lui-meme. 

LORD  PHILLIMORE  dit  quo  la  premiere 
proposition  de  Mr.  Root  a  6t6  adoptee  par  M. 
Loder,  M.  de  Lapradelle  et  lui-meme.  II 
n'est  pas  certain  si  la  proposition  de  M.  Al ta- 
rn ira  rentre  dans  la  meme  categoric;  il  a  1'in- 
tention  de  1'etudier  apres  la  stance. 

Lord  Phillimore  fait  remarquer  que  1'idee 
fondamentale  de  son  projet  est  emprunt£e  au 
discours  de  Mr.  Root,  mais  qu'il  a  deVeloppe 
le  plan  expose  par  ce  dernier. 

II  croit  que  tous  les  membres  du  Comit£  sont 
d'accord  sur  le  second  point  du  projet  d£pos6 
au  cours  de  la  stance  par  Mr.  Root.  Les  4e  et 
5e  points  de  ce  projet  ireproduisent  ses  iddes 
propres  combinees  avec  celles  de  M.  de  Lapra- 
delle. 

Quant  au  6e  point,  il  est  dispose  a  1'accepter, 
mais  il  desire  voir  pre'ciser  le  sens  veritable  du 
mot  ,, obliges".  S'il  ne  s'agit  que  d'une  obli- 
gation morale,  il  peut  accepter  la  disposition  telle 
quelle.  Si,  au  contraire,  il  s'agit  d'une  obligation 
reelle,  il  aura  quelques  remarques  a  ajouter. 

Le  plan  de  Mr.  Root  veut  assurer,  dans  la 
mesure  du  possible,  une  representation  a  la  Cour 
de  tous  les  systemes  de  |droit.  Lord  Philli- 
more ne  sait  pas  ce  qu'il  faut  entendre  par  ,,les 
differents  systemes  de  droit".  II  fait  un  expos6 
des  differents  systemes  juridiques  actuellement 
en  vigueur;  il  cite  les  systemes  japonais,  italien, 
scandinave  et  allemand,  et  se  demande  comment 
il  conviendra  de  choisir  des  representants  de  tous 
ces  systemes. 

II  attire  egalement  1'attention  sur  les  systemes 
slave,  turc  et  oriental  qui  doivent  etre  represen- 
ted. II  montre  la  difficult^  cr66e  par  la  question 
compliquee  du  droit  en  vigueur  dans  les  Domi- 
nions britanniques  d'outre-mer:  droit  romain-hol- 
landais,  ancien  droit  francais,  droit  hindou,  droit 
mahome<lan. 

Lord  Phillimore  croit  qu'on  ne  peut  pas 
imposer  aux  electeurs  une  obligation  rdelle  d'as- 
surer  la  representation  de  tous  ces  systemes; 
mais  s'il  ne  s'agit  que  d'une  obligation  morale, 
il  se  declare  satisfait. 

Lord  Phillimore  ajoute  que,  bien  qu'il  se 
rallie  en  principe  aux  projets  de  Mr.  Root  et  de 
M.  de  Lapradelle,  il  doit  a  certains  egards 
faire  des  reserves  sur  ces  projets;  --  d'une  facon 


Mr.  Root  concluded  with  the  remark  that 
the  proposals  made  by  him  were  not  his  own. 
They  were  all  "stolen  goods." 

M.  HAGERUP  could  not  agree  with  this 
statement  and  said  that  the  fundamental  idea 
embodied  in  the  proposal  had  come  from  Mr. 
Root  himself. 

LORD  PHILLIMORE  said  that  the  first  pro- 
posal of  Mr.  Root  had  been  accepted  by  M. 
Loder,  M.  de  Lapradelle  and  himself.  He 
was  not  quite  sure  whether  M.  Altamira's 
project  coincided  with  that  of  Mr.  Root;  he 
intended  to  study  it  after  the  meeting. 

Lord  Phillimore  said  that  the  original  idea 
of  his  own  project  was  borrowed  from  Mr. 
Root's  speech,  but  he  had  worked  out  the  de- 
tails of  the  plan  of  Mr.  Root. 

He  thought  that  all  the  members  of  the  Com- 
mittee agreed  to  the  second  point  of  the  project 
submitted  at  the  meeting  by  Mr.  Root.  The 
fourth  and  fifth  points  represented  his  own 
ideas  combined  with  those  of  M.  de  Lapra- 
delle. 

As  regards  the  sixth  point,  he  was  prepared 
to  accept  it,  but  he  wished  to  have  the  exact 
meaning  of  the  word  "obligation"  defined.  If 
this  meant  merely  a  moral  obligation,  he  could 
accept  the  provision  as  it  stood,  but  if  a  real 
obligation  were  meant,  he  had  some  remarks 
to  add. 

Mr.  Root's  plan  was  to  ensure,  as  far  as  pos- 
sible, a  representation  on  the  Court  of  all  the 
systems  of  law.  ,Lord  Phillimore  did  not 
quite  understand  what  was  meant  by  "the  dif- 
ferent systems  of  law1".  ,He  enumerated  the  dif- 
ferent legal  systems,  actually  in  force;  he  men- 
tioned the  Japanese,  Italian,  Scandinavian  and 
German  systems  of  law,  and  raised  a  question 
asito  how  representatives  of  each  of  these  systems 
were  to  be  chosen. 

'He  also  drew  attention  to  the  Slav,  Turkish 
and  Eastern  systems  which  should  be  repre- 
sented. He  pointed  out  the  difficulties  created 
by  the  complicated  question  of  the  laws  in  force 
in  the  British  Overseas  Dominions,  Roman- 
Dutch  law,  old  French  law,  Hindoo  law*,  Mahom- 
medan  law. 

Lord  Phillimore  thought  that  a  definite 
obligation  to  ensure  the  representation  of  all  these 
systems  could  not  be  imposed  on  the  electors. 
If  only  a  moral  obligation  were  intended,  he 
was  quite  satisfied. 

Although  he  agreed  in  principle  with  the  plans 
of  Mr.  Root  and  M.  de  Lapradelle,  he 
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generale,  sa  preference  va  a  celui  de  M.  de  La- 
p  r  a  d  e  1 1  e. 

Parlant  de  la  fonction  attribuee  par  ces  pro- 
jets  aux  membres  de  la  Cour  Permanente  d'Ar- 
bitrage,  il  considere  1'utilite'  de  cette  Cour  comme 
college  Electoral.  Plusieurs  Ejtats  ne  sont  pas 
representes;  d'autre  part,  certains  membres  a  coup 
sur  ne  representent  pas  veritablement  leurs  pays 
dans  la  situation  ou  sont  aujourd'hui  ces  pays. 

II  est  rres  difficile  de  trouver  en  Grande  Bre- 
tagne  des  personnes  disposees  a  accepter  d'etre 
nominees  membres  de  la  Cour  Permanente  d'Ar- 
bitrage.  Les  hommes  competents  ne  veulent  pas 
abandonner  leur  situation  actuelle;  le  cas  de  Sir 
E,dward  Fry  etait  tout  a  fait  special.  Si  Ton 
fait  de  la  Cour  Permanente  d'Arbitrage  un  col- 
lege electoral,  la  Grande  Bretagne  nommera  cer- 
tainement  les  quatre  membres  auxquels  elle  a 
droit,  mais  pour  servir  d'electeurs,  et  pour  cela 
seulement. 


would  have  to  make  reservations  concerning 
certain  features.  In  general,  his  preference  was 
for  M.  de  Lapradelle's  plan. 

Speaking  of  the  power  vested  in  the  members 
of  the  Permanent  Court  of  Arbitration  by  these 
projects  he  considered  the  advantages  of  this 
body  as  an  electoral  college.  Several  States  were 
not  represented,  while  certain  members,  without 
doubt,  did  not  represent  their  countries  as  these 
countries  existed  to  day. 

It  was  very  difficult  to  find  in  Great-Britain 
persons  willing  to  be  appointed  members  of  the 
Court  of  Arbitration.  Competent  men  were  not 
prepared  to  give  up  their  present  positions.  The 
case  of  Sir  Edward  Fry  was  a  very  special 
one.  If  the  Court  of  Arbitration  were  made  into 
an  electoral  college,  Great-Britain  certainly 
would  name  the  four  members  to  which  she  has 
the  right,  but  with  the  exclusive  view  of  having 
them  to  serve  as  electors. 


M.  RICCI-BUSATTI  declare  que  ses  prefe"- 
rences  vont  au  premier  projet  du  President; 
c'est  dans  cette  voie,  croit-il,  que  Ton  doit  cher- 
cher  une  solution,  parce  que  le  caractere  princi- 
pal du  projet  du  Baron  Descamps  est  le 
rattachement  de  la  nouvelle  Cour  a  la  Cour  d'Ar- 
bitrage: on  peut  attribuer  au  Conseil  et  a  1'As- 
semblee  un  certain  role  dans  la  composition  de 
la  nouvelle  Cour,  mais  il  faut  que  la  base  en  soit 
la  Cour  d'Arbitrage.  L'essentiel,  c'est  de  main- 
tenir  1'unite  du  fond  de  la  juridiction  internatio- 
nale. 

La  difference  entre  la  Cour  de  Justice  et  la 
Cour  d'Arbitrage  n'est  pas  fondamentale.  Cette 
demiere  aura  la  faculte"  d'appliquer  des  principes 
et  de  suivre  des  procedures  plus  larges  que 
1'autre;  c'est  tout.  D'autre  part,  il  est  permis  de 
dire  que  la  Cour  d'Arbitrage  iremplace  a  cer- 
tains points  de  vue  I'Assemblee  de  la  Societe 
des  Nations;  la  Cour  est  composee  de  delegations 
de  quatre  juristes  de"signes  par  leurs  Gouverne- 
ments;  l'Assemblee,  de  trois  personnages  politi- 
ques  repre"sentant  les  me'mes  Gouvernements;  les 
premiers  paraissent  evidemment  les  mieux  quali- 
fied pour  le  choix  des  juges. 

M.  Ricci-Busatti  rappelle  les  raisons  qui 
expliquent  pourquoi  on  a  eu  si  rarement  recours 
a  la  Cour  d'Arbitrage:  il  espere  qu'on  fera  plus 
souvent  appel  a  la  Cour  de  Justice  a  cause  du 
grand  nombre  de  petites  questions  qui  pourront 
etre  reg!6es  par  son  entremise.  Cependant,  il 
croit  que  la  nouvelle  Cour  doit,  tout  comme  la 
Cour  d'Arbitrage,  consister  en  une  liste  de  ju- 
ges toujours  prets  a  sieger,  mais  cette  liste 


M.  -RICCI-BUSATTI  stated  that  he  pre- 
ferred the  first  proposal  of  the  President, 
and  he  thought  that  it  was  along  the  lines  of 
this  proposal  that  a  solution  should  be  sought, 
for  the  reason  that  the  principal  characteristic 
ofBaronDescamps'  project  was  to  attach  the 
new  Court  to  the  Court  of  Arbitration;  a  certain 
influence  over  the  composition  of  the  new  Court 
might  be  given  to  the  Council  and  to  the  As- 
sembly, but  the  Court  of  Arbitration  must  be 
the  starting  point.  The  essential  point  was  to 
maintain  a  basic  unity  in  international  juris- 
diction. 

The  difference  between  the  Pfermanent  Court 
of  Justice  and  the  Court  of  Arbitration  was  not 
fundamental;  the  latter  would  be  able  to  apply 
principles  and  follow  a  procedure  broader  than 
the  former,  that  was  all.  On  the  other  hand,  it 
might  be  said,  that  the  Court  of  Arbitration  re- 
placed from  certain  points  of  view  the  Assembly 
of  the  League  of  Nations.  The  Court  was  com- 
posed of  groups  of  four  jurists  chosen  by  their 
Governments,  the  Assembly  consisted  of  three 
political  persons  representing  the  same  Govern- 
ments; the  former  plainly  appeared  the  better 
qualified  to  choose  the  judges. 

M.  Ricci-Busatti  recalled  the  reasons 
which  explain  why  such  infrequent  use  was  made 
of  the  Court  of  Arbitration;  he  hoped  that  the 
Court  of  Justice  would  be  used  oftener,  consider- 
ing the  great  number  of  small  questions  which 
might  be  settled  by  its  intervention.  However, 
he  thought  that  the  new  Court,  like  the  Court  of 
Arbitration,  should  consist  of  a  list  of  judges 


-  154  - 


sera  bien  plus  restreinte  que  la  liste  ties  arbitres, 
et   extraite  de   celle-ci. 

Ce  sera  dans  cette  nouvelle  liste  limited  qu'on 
choisira  les  juges  appele"s  a  connaitre  d'un  cas 
particulier.  Cette  maniere  de  composer  le  tribunal 
aurait  cet  avantage  qu'elle  permettrait  de  choisir 
des  juges  ayant  une  competence  spcjciale  pour 
chaque  litige  d^termin6;  il  ne  faut  pas  oublier 
que  la  nouvelle  Cour  sera  appele"e  a  juger  de 
cas  qui  lui  seront  soumis  de  toutes  les  parties 
du  monde,  et  concemant  toutes  sortes  de  ma- 
tieres;  tout  membre  peut,  dans  ces  conditions, 
n'etre  pas  qualifi£  pour  connaitre  de  toutes  les 
questions. 

Le  PRESIDENT  voudrait  d'abord  elucider 
une  question  de  procedure.  Une  des  objections 
centre  1'utilisation  de  la  Cour  d'Arbitrage  comme 
college  electoral  est  sa  composition  actuelle,  res- 
treinte a  certains  e'gards;  mais  cette  composition 
peut  etre  e"tendue.  Une  procedure  speciale  dans 
oe  but  a  e^e  incorpor^e  dans  1'article  94  de  la 
Convention  de  1907  pour  le  reglement  pacifique 
des  conflits  internationaux.  II  donne  lecture  de 
oet  article. 

Le  President  examine  ensuite  la  proposi- 
tion de  Lord  Phillimore.  Le  Conseil  aurait, 
d'apres  cette  proposition,  le  premier  et  le  der- 
nier mot  dans  la  nomination  des  juges. 

Le  President  expose  comment  selon  lui,  le 
mecanisme  propose  par  Lord  Phillimore 
fonctionnera  en  fait,  et  il  montre  comment,  si  son 
appreciation  est  exacte,  1'Assemblee  n'aura  que  le 
role  d'approuver  le  choix  du  Conseil,  car  celui-ci 
decide  tout  des  la  premiere  instance,  ou  peu 
s'en  faut. 

Le  President,  poursuivant  sa  critique,  attire 
1'attention  de  ses  collegues  sur  une  certaine  in- 
compatibilite  qui,  dans  son  opinion,  existe  entre 
les  fonctions  que  possede  le  Conseil  aux  termes 
du  Pacte,  et  celles  dont  on  veut  1'investir.  II  parait 
difficile  de  confier  au  Conseil,  qui  en  cas  de  con- 
flit  concentre  tout  le  systeme  de  la  procedure  en 
,,recommandation",  le  pouvoir  de  nommer  en 
outre  les  organes  de  judicature. 

Le  President  veut  bien  donner  au  Conseil 
toute  1'influence  qui  lui  est  due,  mais  il  n'est  pas 
persuade  que  la  nouvelle  attribution  conferee  au 
Conseil  dans  ces  conditions,  soil  un  element  de 
force  pour  lui,  et  il  estime  en  tout  cas  que  la  Cour 
d'Arbitrage  est  le  meilleur  college  electoral  pour 
la  nomination  des  juges. 

II  importe  de  s'eUever  a  une  conception  d'en- 
semble  dans  1'organisation  de  la  justice  intema- 
tionale.  A  ce  point  de  vue  on  ne  saurait  faire  ab- 


always  ready  to  sit.  This  list,  however,  should 
be  much  more  limited  than  the  list  of  arbitrators 
and  be  taken  from  the  latter. 

It  would  be  from  this  new  limited  list  that 
judges  would  be  chosen  to  sit  in  a  particular 
case.  This  method  of  constituting  the  Court 
would  have  the  advantage  of  allowing  judges 
to  be  chosen  who  possess  special  qualification^ 
for  the  particular  case;  it  must  not  be  forgotten 
that  the  new  Court  would  be  called  upon  to 
try  cases  submitted  from  all  parts  of  the  world 
and  dealing  with  all  kinds  of  questions;  all  of 
the  members,  under  these  conditions,  could  nut 
be  supposed  to  know  of  all  these  questions. 

The  PRESIDENT  would  first  like  to  elucidate 
a  question  of  procedure.  One  of  the  objec- 
tions raised  against  the  use  of  the  Court  of  Ar- 
bitration as  an  electoral  college  was  its  present 
composition,  limited  in  some  respects;  but  this 
composition  could  be  extended.  A  special  pro- 
cedure for  this  purpose  was  incorporated  in  ar- 
ticle 94  of  the  Convention  of  1907  for  the  pacific 
settlement  of  international  disputes.  The  Presi- 
dent read  this  article. 

The  President  then  examined  Lord  Phil- 
li  mo  re's  project.  The  Council  would  have,  ac- 
cording to  this  proposal,  the  first  and  last  word 
in  the  appointment  of  judges. 

The  President  explained  how,  in  his  opinion, 
the  working  of  the  machinery  proposed  by  Lord 
Phillimore  would  be  carried  out,  and  he 
pointed  out  how,  if  he  understood  the  plan  cor- 
rectly, the  Assemjbly  would  limit  itself  to  approv- 
ing the  choice  of  the  Council;  for  the  latter, 
almost  from  the  outset,  would  decide  everything. 

Continuing  his  criticism,  the  President  drew 
the  attention  of  his  colleagues  to  a  certain  in- 
compatibility which,  in  his  opinion,  existed  be- 
tween the  powers  given  to  the  Council  under 
the  Covenant  and  those  which  it  was  proposed 
to  give  it.  It  would  be  difficult  to  entrust  to  the 
Council,  in  which  in  the  case  of  a  dispute  all 
the  procedure  in  "recommendation"  is  concen- 
trated, the  power  also  of  appointing  the  judicial 
organs. 

But  the  President  was  not  convinced  that 
the  new  function  conferred  on  the  Council,  in  the 
present  conditions,  would  constitute  an  element 
of  force  for  the*  Council.  Anyhow  he  was  of 
opinion,  that  the  Court  of  Arbitration  would  be 
the  best  electoral  body  for  the  appointment  of 
the  judges. 

A  broad  view  of  the  whole  situation  must  be 
taken  in  the  organisation  of  the  Court  of  Inter- 
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straction  de  la  Cour  d'Arbitrage,  lorsqu'on  s'oc- 
cupe  de  fonder  une  Cour  nouvelle. 

L 'omission,  qu'on  peut  appeler  systematique, 
dans  les  actes  de  la  Conference  de  Paris,  de  toute 
allusion  aux  travaux  des  deux  premieres  Confe- 
rences de  la  Paix  est  dans  les  annales  diplomati- 
ques  un  phenomene  qu'il  est  difficile  d'expliquer. 
II  n'est  pas  sans  danger  de  pretendre  creer  une 
oeuvre  originale  a  tous  egards,  sans  points  d'at- 
tache  dans  le  passe  et  ouvrant  vers  i'avenir  des 
horizons  qu'on  represente  comme  insoupgonnes. 
Une  entreprise  presentee  dans  sa  realite"  vraie, 
avec  ses  tenants  historiques,  comme  une  etape 
dans  la  voie  du  progres,  eveille  moins  d'appre- 
hension  et  suscite  moins  d'antagonisme. 

Le  President  rend  hommage  au  Comit£  qui 
a  reconnu  les  liens  qui  existent  entre  la  nouvelle 
Cour  et  la  Cour  d'Arbitrage.  Si  cette  derniere  n'a 
pas  realise  toutes  les  attentes,  cela  tient  k  de 
multiples  causes  dont  les  Gouvernements  sont 
en  partie  responsables,  et  dont,  pour  une  autre 
partie,  nous  pouvons  precisement,  dans  1'orga- 
nisation  de  la  nouvelle  Cour,  conjurer  1'action. 

Le  President  reconnait  qu'il  faut  mainte- 
nant  tacher  de  trouver  une  solution  a  la  question, 
si  importante,  de  la  nomination  des  juges,  et  que, 
pour  cela,  il  faut  entrer  dans  la  voie  des  conces- 
sions; mais  il  croit  qu'il  serait  dangereux  de  don- 
ner  au  Conseil,  sur  la  nomination  des  juges,  la 
prkicipale  influence  effective.  Le  President 
craint  que  ce  plan  ne  soit  pas  accepte"  par  1'As- 
semblee  de  la  Societe'  des  Nations,  et  il  ne  voit 
pas  bien  1'avantage  d^finitif  que  pourrait  en 
retirer  le  Conseil. 


LORD  PH  ILL  I  MORE  souleve  la  question  de 
savoir  a  quel  organe  de  la  Societe  sera  soumis 
le  rapport  futur  du  Comite'.  C'est  le  Conseil  qui 
a  nomme  les  membres  du  Comitd,  et  si  ce  rap- 
port n'est  pas  accepte  par  le  Conseil,  celui-ci  ne 
le  renverra  pas  a  I'Assembl^e. 

Le  PRESIDENT  r£pond  en  soulignant  la 
pleine  independance  du  Comite.  Le  Conseil  sera 
le  premier  k  la  reconnaitre.  En  tout  cas,  il  serait 
fort  difficile  de  faire  accepter  par  1'Assemblee 
un  projet  qui  donne  au  Conseil  une  influence 
trop  prepondeVante. 

M.  HAGERUP  dit  qu'il  ne  veut  pas  etre  con- 
sider6  comme  ayant  des  idees  preconcues  con- 
traires  a  1'adoption  du  plan  du  President.  Ce 
plan  est  d'ailleurs  assez  conforme  au  projet  corn- 


national  Justice.  This  view  must  not  leave  out 
the  Court  of  Arbitration  when  the  question  of 
establishing  a  new  Court  is  being  considered. 

The  omission,  which  may  be  called  systematic, 
in  the  acts  of  the  Paris  Conference,  of  any  re- 
ference to  the  work  of  the  first  two  Peace  Con- 
ferences was  a  phenomenon  of  diplomatic  history 
which  was  difficult  to  explain.  It  was  not 
without  danger  to  pretend  to  create  a  piece 
of  work  original  in  all  respects,  a  work 
without  connection  in  the  past  and  opening  up 
inj  the  future  horizons  which,  it  was  believed,  never 
were  suspected  of  existing.  An  undertaking,  pre- 
sented in  its  true  light,  with  its  historical  con- 
nections, and  as  a  step  in  the  march  of  progress, 
would  waken  fewer  apprehensions  and  excite 
less  antagonism. 

The  President  complimented  the  Commit- 
tee for  having  recognised  the  ties  which  unite 
the  new  Court  and  the  Court  of  Arbitration.  If 
the  latter  had  not  realised  all  expectations,  that 
was  due  to  numerous  causes  for  which  the  Go- 
vernments are  in  part  responsible,  and  of  which 
the  Committee,  precisely  in  the  organisation  of 
the  new  Court,  could  prevent  in  part  the  effect. 

The  President  recognised  the  necessity  of 
attempting  now  to  find  a  solution  of  the  important 
question  of  the  nomination  of  judges,  a  question 
which  would  require  concessions ;  but  he  thought 
that  it  would  be  dangerous  to  give  to  the  Council 
the  main  effective  influence  on  the  nomination 
of  judges.  The  President  feared  that  this  plan 
might  not  be  accepted  by  the  Assembly  of  the 
League  of  Nations  and  he  did  not  see  clearly 
the  final  advantage  which  the  Council  might 
derive  from  it. 

LORD  PHILLIMORE  raised  the  question  as 
to  which  organ  of  the  League  the  future  report 
of  the  Committee  would  be  submitted.  The  Coun- 
cil was  the  organ  by  which  the  members  of  the 
Committee  had  been  named  and  if  the  report 
was  not  accepted  by  the  Council,  the  latter  would 
not  refer  it  to  the  Assembly. 

The  PRESIDENT  answered  by  emphasising 
the  complete  independence  of  the  Committjee. 
The  Council  would  be  the  first  to  recogni.se  this. 
In  any  event  it  would  be  very  difficult  to  obtain 
the  consent  of  the  Assembly  to  a  plan  which 
gives  to  the  Council  an  unduly  preponderant 
influence. 

M.  HAGERUP  said  that  he  did  not  wish 
to  be  considered  as  having  preconceived  ideas 
against  the  adoption  of  the  President's  plan. 
This  plan,  on  the  contrary,  conformed  well 
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mun  des  3  commissions  des  pays  scandinaves  au- 
quel  M.  Hagerup  a  collabore".  Mais  il  est  con- 
vaincu  qu'on  n'aboutira  pas  si  chacun  croit  de- 
voir defendre  les  solutions  qu'il  trouve  meilleu- 
res.  II  faut  tacher  de  concilier  les  deux  principes 
exposes,  ainsi  que  tous  les  inte"rets.  Pour  cela  il 
faut  d'abord  trouver  une  base  d'entente,  mais 
elle  ne  saurait  6tre  constitute  ni  par  le  projet 
auquel  il  a  collabore"  lui-meme,  ni  par  celui  du 
President,  ni  enfin  par  celui  de  M.  Ricci- 
Busatti.  La  seule  proposition  qui  puisse  etre 
utilisee,  c'est,  a  son  avis,  celle  de  Mr.  Root  et 
de  Lord  Phillimore.  II  faut  s'entendre  sur 
la  base  de  oette  proposition,  en  e"claircissant  les 
points  qui  restent  encore  douteux. 

Bien  qu'il  soit  depuis  longtemps  jurisconsulte, 
sa  conscience  ne  lui  defend  pas,  au  point  de  vue 
purement  juridique,  de  confe"rer  au  Conseil  de 
la  Soci^te"  des  Nations  une  part  dans  la  nomi- 
nation des  juges. 

II  admet  pourtant  qu'il  y  a  des  objections  d'or- 
dre  politique.  Le  Conseil  n'est  pas  populaire,  et 
il  se  rallie  a  ce  que  vient  de  dire  k  ce  sujet  le 
President.  Cependant,  les  Etats  ont  adherd 
k  la  Socidte  des  Nations;  et  il  s'agit  main  tenant 
de  faire  le  meilleur  usage  possible  de  ses  in- 
stitutions. 

Si  on  ne  peut  pas  creer  une  Cour  permanente 
de  Justice  sans  une  collaboration  du  Conseil  - 
et  il  semble  a  M.  Hagerup  qu'on  se  trouve 
actuellement  dans  cette  situation  il  est  dis- 
pose a  admettre  cette  collaboration.  Gelle-ci 
ne  heurte  pas  en  elle-meme  le  principe  de 
1'egalite  juridique  des  Etats,  ce  que  fait  au 
contraire  la  proposition  de  M.  Adatci,  k  la- 
quelle  M.  Hagerup  ne  peut  pas  se  rallier. 
Mais  si  nous  admettons  cette  6galit£  de  droit, 
il  est  pourtant  impossible  de  re"aliser  une  par- 
faite  egalite  de  fait.  II  y  a  la  une  question 
d'equilibre:  il  est  impossible  de  ne  pas  faire  pen- 
cher  la  balance  d'un  c6t£  ou  de  1'autre.  Si  Ton 
ne  donne  pas  la  preponderance  de  fait  aux  gran- 
des  Puissances,  ce  seront  les  petits  Etats  qui  en 
seront  investis,  et  nous  devons  ,nous  rendre 
compte,  d'apres  ce  qui  nous  a  e"te  dit  par  plusieurs 
des  membres  du  Comite,  que  les  grandes  Puis- 
sances n'accepteront  pas  toutes  cet  etat  de  choses. 
En  ce  qui  concerne  la  proposition  de  faire  re- 
pre'senter  dans  la  Cour  les  diffdrents  systemes 
juridiques,  M.  Hagerup  adopte  la  maniere  de 
voir  de  M.  Loder.  La  Cour  n'a  pas  a  rendre 
justice  d'apres  des  lois  nationales,  mais  d'apres 
le  droit  international  qui,  en  principe,  est  com- 
mun  k  tous  les  Etats. 

En  resume",  M.  Hagerup  dit  qu'il  est  impos- 
sible d'atteindre  1'iddal;  si  Ton  ne  veut  pas  ac- 


enough  to  the  Joint  Scheme  of  the  three  Com- 
missions of  the  Scandinavian  countries,  in  which 
M.  Hager.up  had  collaborated.  But  he  was 
convinced  that  success  would  not  be  attained, 
if  each  one  felt  bound  to  defend  the  solutions 
which  he  thought  best.  An  attempt  must  be  made 
to  harmonise  the  two  principles  presented  and 
all  the  interests  as  well.  To  accomplish  this,  a 
basis  for  understanding  must  first  be  found,  but 
this  could  be  furnished  neither  by  the  plan  which 
he  had  assisted  in  preparing,  nor  by  the  P  r  e  s  i- 
dent's,  nor  finally  by  that  of  M.  Ricci-Bu- 
satti.  The  only  plan  which  might  be  of  use  was, 
in  his  opinion,  that  of  Mr.  Root  and  Lord 
Phillimore.  An  understanding  must  be  reach- 
ed on  the  basis  of  this  proposition,  in  throwing 
light  on  the  points  which  still  remained  doubtful. 

Although  a  jurisconsult  himself  for  many 
years,  his  conscience  did  not  forbid  him  from  a 
purely  legal  standpoint  to  confer  on  the  Council 
of  the  League  of  Nations  a  part  in  the  nomination 
of  judges. 

He  admitted  nevertheless  that  there  are  objec- 
tions of  a  political  nature.  The  Council  was  not  po 
pular,  and  he  agreed  with  what  the  President 
had  just  said  on  the  subject.  However,  States  had 
adhered  to  the  League  of  Nations,  and  it  no\v 
became  a  question  of  using  its  institutions  to  the 
greatest  possible  advantage. 

If  it  were  impossible  to  create  a  Permanent 
Court  of  Justice  without  a  collaboration  of  the 
Council  -  -  and  that  seemed  to  M.  Hagerup 
to  be  the  situation  in  which  they  found  them- 
selves -  -  he  was  prepared  to  admit  this  colla- 
boration. This  collaboration  in  itself  did  not  clash 
with  the  principle  of  the  legal  equality  of  States, 
which  was  involved  in  the  proposition  of  M. 
Adatci  to  which  M. Hagerup  could  not  agree. 
But  if  this  equality  in  law  was  admitted,  it  was 
impossible  to  realise  a  perfect  equality  in  fact. 
That  involved  a  question  of  equilibrium:  it  is 
difficult  not  to  have  the  balance  tipped  to  one 
side  or  the  other.  If  preponderance  in  fact  were 
not  given  to  the  great  Powers,  it  would  be  the 
small  Powers  who  would  be  invested  with  it ;  and 
the  Committee  should  keep  in  mind  what  had 
been  said  by  several  members  of  the  Committeje, 
namely,  that  all  the  great  Powers  would  not  ac- 
cept this  state  of  things.  Concerning  the  represen- 
tation on  the  Court  of  the  different  legal  systems, 
M.  Hagerup  adopted  M.  Loder's  views.  The 
Court  was  not  to  administer  justice  in  accordance 
with  national  laws,  but  in  accordance  with  inter- 
national law  which,  in  principle,  was  common  to 
all  States. 

In  conclusion,  M.  Hagerup  said  that  it  was 
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cepter  un  compromis,  on  echouera.  II  demande 
aux  membres  d'abandonner  les  id£es  qui  leur 
sont  les  plus  cheres,  parce  qu'elles  leur  semblent 
les  plus  parfaites,  pour  se  rallier  a  la  proposition 
de  Lord  Phillimore  qui  lui  parait  constituer 
la  seule  solution  possible. 


Le  PRESIDENT  demande  si  M.  Hagerup 
ne  trouve  pas  qu'il  y  ait  quelqu'  incompatibility 
entre  la  tache  normale  du  Conseil,  qui  consiste 
k  resoudre  des  difficultes  internationales  sur  la 
base  d'une  action  politique,  et  la  nomination 
des  membres  de  ia  Cour  Permanente  qu'on  veut 
maintenant  confier  au  Conseil  a  titre  principal. 


M.  HAGERUP  dit  qu'il  ne  trouve  pas  qu'il 
y  ait  la  une  incompatibility  plus  grande  qu'entre 
les  diverses  fonctions  normales  de  tout  gouverne- 
ment  national.  Le  juge  ideal  serait  celui  qui 
tomberait  du  ciel;  mais  il  faut  trouver  une  so- 
lution pratique. 

La  seance  est  Iev6e  a  12.30  de  I'apres-midi. 

Le  President: 

(signe)  Brn.  DESCAMPS. 

Le  Secretaire-General: 

(signe)  D.  ANZILOTTI. 


impossible  to  achieve  the  ideal ;  if  a  compromise 
were  not  accepted,  the  Committee  would  fail. 
He  called  upon  the  members  to  abandon  some 
of  their  most  :cherished  ideas,  those  which 
seemed  to  them  the  most  perfect,  and  to  adopt 
Lord  P  h  ill  i  mo  re's  proposal,  which  seemed 
to  him-  the  only  possible  solution. 

The  PRESIDENT  asked  M.  H  a  g  e  r  u  p  if  he 
did  not  think  that  there  was  an  incompatibility 
between  the  normal  task  of  the  Council,  -  -  that 
of  solving  international  difficulties  on  the  basis 
of  political  considerations,  -  and  the  task  of 
appointing  members  of  the  Permanent  Court 
which  it  was  now  wished  to  vest  in  the  Council 
as  one  of  its  principal  duties. 

M.  HAGERUP  said  that  he  did  not  see  any 
greater  incompatibility  between  these  two  tasks 
than  between  the  normal  functions  of  any  na- 
tional government.  The  ideal  judge  would  be  one 
that  dropped  from  the  skies;  what  they  had  to 
do  was  to  find  a  practical  solution. 

The  meeting  closed  at   12.30  p.m. 

0 

The  President: 

(signed)  Brn.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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ANNEXE  No.   i. 
Proposition  de  M.  Altamira. 

i.  Le  premier  stage  consistera  dans  la  pre"- 
sentation  ou  proposition  de  personnes,  que  chacun 
des  Etats  fera  d'apres  des  listes  pr6parees  par: 

a)  la  Cour  supreme  du  pays; 

b)  les  Facult^s  de  droit; 

c)  les  Academies  officielles  ou   Royales  (s'il 
y  en  a)  de  Droit  et  des  Sciences  morales 
et  politiques. 

Une  liste  sera  ainsi  dressed  par  le  Gouverne- 
ment  et  pre"sent6e  au  Conseil  de  la  Socie"t£  des 
Nations. 

2.  Ces  listes  devront  comprendre  des  juriscon- 
sultes  nationaux  et  Strangers,  re"unissant  les  con- 
ditions essentielles :  autorit^  morale,  qualit£  pro- 
fessionnelle. 

Le  choix  devra  done  se  fixer  sur  des  personnes 
remplissant  les  •  conditions  requises  dans  chaque 
pays  pour  I'admission  dans  la  haute  magistrature 
tant  judiciaire  qu'administrative.  (En  Espagne 
les  professeurs  dans  certaines  branches  peuvent 
etre  admis  a  ces  fonctions  apres  quelques  an- 
n£es  de  service.  Dans  les  pays,  ou  cela  n'a  pas 
lieu,  on  devra  choisir  dans  une  certaine  propor- 
tion des  jurisconsultes  d'une  competence  notoire 
en  matiere  de  droit  international,  et  de  pref^- 
rence  ceux  qui  possedent  de"j^  une  experience 
de  1'arbitrage  international). 

3.  Tous  les  Etats  auront  le  droit  de  presenter 
une  liste  du  meme  nombre  de  candidats;  mais  il 
leur  sera  loisible  d'en  presenter  moins,   s'ils   le 
jugent  utile. 

4.  Le  choix,  en  vue  de  la  nomination  par  le 
Conseil  et  l'Assembl£e  de  la  Societ6  des  Nations, 
portera  sur  ces  listes  d'apres  une  procedure  qui 
pourrait  etre  celle  qu'a  proposed  Lord  Philli- 
more,  ou  toute  autre  analogue. 

Ainsi,  tout  en  laissant  aux  grandes  et  aux  pe- 
tites  Puissances  une  certaine  part  d'influence,  on 
aurait  toujours  en  vue  les  noms  les  plus  dignes 
du  monde  entier,  toute  consideration  de  natio- 
nalite  mise  a  part.  Dans  1'interet  meme  de  la 
justice  il  faut  espeVer  qu'on  choisirait  les  meil- 
Icurs,  ce  qui  sera  toujours  la  plus  sure  garantie 
que  justice  sera  faite. 

5.  Le  nombre  des  juges  composant  la  Cour 
pourrait  etre  de  15;  c'est  celui  qui  revient  le  plus 
souvent  dans  les  divers  projets  connus. 


ANNEX    No.     i. 
Proposal   of  M.  Altamira. 

1.  The  first  step  shall  be  the  presentation  or 
proposal  of  candidates  which  each   State  shall 
make  from  lists  prepared  by : 

a)  the  Supreme  Court  of  the  country; 
6)  the  Law  Faculties ; 

c)  the  Official  or  Royal  (if  any)  Academies  of 
Law  and  moral  and  political  Science. 

A  list  shall  be  in  this  way  prepared  by  the 
Government  and  presented  to  the  Council  of 
the  League  of  Nations. 

2.  These  lists  shall  contain  national  and  foreign 
jurisconsults  possessing  the  essential  qualities  of 
moral   authority   and   professional  ability. 

The  persons  should  be  chosen  who  fulfil  the 
conditions  required  in  each  country  for  appoint 
ment  to  the  high  legal  or  administrative  magis- 
tracy. (In  Spain  professors  on  certain  subjects 
are  eligible  for  such  duties  after  some  years  of 
service.  In  countries  where  this  is  not  so,  a 
certain  number  of  the  candidates  should  be 
selected  from  jurisconsults  of  recognised  ability 
in  international  law,  and  preferably  from  those 
who  have  already  had  experience  of  international 
arbitration). 

3.  Each  State  shall  have  the  right  to  submit 
an  equal  number  of  candidates ;  but  they  may, 
if  they  so  desire,  submit  a  smaller  number. 

4.  The  Council  and  Assembly  of  the  League 
of  Nations  will  elect  from  these  lists.  The  pro- 
cedure might  be  that  proposed  by  Lord  P  h  i  1- 
limore,   or  any  other  similar  one. 

Thus,  although  leaving  to  the  great  and  small 
Powers  a  certain  amount  of  influence,  there  would 
always  be  under  consideration  the  most  respected 
and  worthy  names  in  the  whole  world,  regardless 
of  their  nationality.  In  the  interest  of  justice  it  is 
hoped  that!  the  best  would  be  chosen ;  such  choice 
would  be  the  best  guarantee  that  justice  would 
be  done. 

5.  The  number  of  judges  composing  the  Court 
might  be  15.  This  number  is  the  most  favored 
in  the  various  known  projects. 

In  order  to  retain  the  proportional  system 
which  seems  to  be  considered  as  an  essential 
condition  for  success  in  the  establishment  of  the 
Court,  a  limit  might  be  fixed  tor  the  number  of 
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Pour  conserver  le  systeme  de  la  proportionna- 
lite  qui  semble  etre  une  condition  de  reussite  pour 
1'etablissement  de  la  Cour,  on  pourrait  fixer  un 
chiffre  limite  des  juges  appartenant  a  une  meme 
nationality.  Cette  limite  pourra  porter  sur  le  nom- 
bre  total  des  juges  de  la  Cour,  ou  bien  sur  le 
nombre  des  juges  qui  devront  |sie"ger  chaque 
fois  dans  chaque  affaire  particuliere. 

Par  ce  moyen,  ainsi  que  par  des  r^cusations, 
on  arrivera  a  dormer  satisfaction  a  certaines  exi- 
gences, qu'il  semble  impossible  de  dedaigner,  si 
Ton  veut  obtenir  1'assentiment  de  certaines  Puis- 
sances. 

Cependant,  il  serait  preferable  que  soient  repre- 
sentes  a  la  Cour,  plutot  que  des  Etats  particuliers, 
des  systemes  de  droit  qui  eux-memes  representent 
des  groupements  de  nations:  par  exemple  le 
systeme  espagnol  qui,  au  fond,  represente  le  droit 
de  tous  les  pays  americains  parlant  la  langue 
castillane. 

6.  II  est  entendu  que  1'etablissement  de  la 
Cour  de  Justice  internationale  ne  suppose  pas 
la  disparition  de  la  Cour  Permanente  d'Arbitrage, 
ces  deux  corps  ayant  des  fonctions  entierement 
diff^rentes. 


judges  belonging  to  any  one  nationality.  This 
limit  might  be  fixed  with  regard  to  the  total 
number  of  judges  of  the  Court,  or  with  regard 
to  the  number  of  judges  who  should  sit  on  any 
given  case. 

By  this  means  and  also  by  a  system  of  exclu- 
sion, certain  demands  might  be  satisfied  which 
seem  impossible  to  disregard  if  it  is  desired  to 
obtain  the  approval  of  certain  Powers. 

Nevertheless  it  would  be  preferable  to  re- 
present on  the  Court  systems  of  law  which  re- 
present groups  of  nations,  rather  than  particular 
States.  For  instance  the  Spanish  system  is  the 
basis  of  the  systems  of  law  of  all  American 
countries  speaking  Spanish. 

6.  It  is  understood  that  the  establishment  of 
the  Court  of  International  Justice  does  not  pre- 
suppose the  disappearance  pf  the  Permanent 
Court  of  Arbitration  whose  functions  are  entirely 
different. 
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ANNEXE  No.  2. 
Discours  de  M.  Loder. 

De"fe"rant  au  de"sir  du  President,  j'ai  1'in- 
tention  d'expliquer  d'abord  pourquoi  je  n'ai  pas 
prdsente'  un  projet  personnel,  et  de  dire  ensuite 
ce  que  je  pense  des  deux  propositions  faites,  1'une 
par  le  President,  1'autre  par  Lord  Philli- 
more.  Cette  derniere  proposition  pourrait  dtre 
appe!6e  aussi  le  projet  R  o  o  t — P  h  i  1 1  i  m  o  r  e. 

Le  projet  qu'il  aurait  dtd  naturel  de  ma  part 
de  presenter  et  de  de'fendre  est  celui  qui  a  6t6 
adopt^  k  La  Haye  en  feVrier  dernier.  Mais  les 
pre'cieuses  informations  prises  dans  le  domaine 
des  realite"s  qu'ont  apporte"  mes  honorables  col- 
legues  ici  presents  m'ont  fait  comprendre  que  le 
projet  des  cinq  Etats  neutres  lest  entach£  d'un 
vice,  chaque  jour  d'ailleurs  moins  repandu;  j'ai 
nommd  I'id^alisme.  Nous  avions  cru  que,  grace 
k  la  disposition  selon  laquelle  chaque  Etat  ne  peut 
porter  sur  sa  liste  de  presentation  qu'un  tiers  de 
candidats  e"tant  ses  ressortissants,  il  arriverait 
automatiquement  que  les  deux  autres  tiers  ne 
compteraient  que  des  noms  illustres,  des  primi 
inter  pares. 

II  n'en  est  rien,  m'a-ton  dit.  II  y  aura  des  com- 
binaisons,  des  conspirations  qui  re"ussiront  kfaire 
exclure  ces  lumieres,  et  nous  ne  voulons  pas  d'un 
systeme  qui  n'engendrerait  que  du  mal.  Je  vois 
que  le  monde  est  aussi  mauvais  qu'il  a  ete"  tou- 
jours,  et  je  retire  ma  proposition. 

J'en  viens  maintenant  a  la  proposition  du  Pre"- 
sident.  Je  dirai  tout  de  suite  que  son  ide"e 
fondamentale  me  seduit  beaucoup,  et  cela  pour 
deux  raisons. 

'  D'abord  parce  qu'il  rattache  la  Cour  k  creer 
k  1'ceuvre  accomplie  k  La  Haye  par  les  Confe"- 
rences  de  la  Paix.  II  pr^conise  un  systeme  d'uni- 
fication  de  1'organisation  du  droit  international 
mondial.  II  me  parait  que  la  realisation  de  cette 
id£e  est  hautement  desirable.  Et,  si  je  ne  me 
trompe,  Mr.  Root  y  donnera  e"galement  son 
adhesion. 

"En  second  lieu,  je  trouve  tres  heureuse  1'id^e 
d'attribuer  une  part  active  dans  1'e'lection  des 
juges  de  la  Cour  future,  k  un  college  de  juristes 
d'une  si  haute  importance  et  d'une  autorit£  si 
universellement  reconnue.  II  va  de  soi  que  je  ne 
parle  ici  que  de  ce  qu'il  a  appele"  le  Tribunal  de 
Justice  intemationale,  et  je  laisse  de  c6t£  la  Haute 
Cour  qui  n'entre  pas  dans  nos  discussions  ac- 


ANNEX    No.    2. 
Statement  made  by  M.  Loder. 

In  deference  to  the  wish  of  the  President, 
I  intend  first  to  explain  why  I  have  not  submitted 
a  proposal  of  my  own,  afterwards  to  give  my 
opinion  on  the  two  schemes  put  forward,  the  one 
by  the  President  and  the  other  by  Lord 
Phillimore,  which  I  may  call  the  Root-- 
Phil li  mo  re  project. 

The  plan  which  I  should  most  naturally  put 
forward  and  defend  is  that  which  we  prepared  at 
the  Hague  in  February-.  However,  the  valuable 
information  drawn  from  the  realm  of  realities 
and  presented  by  my  honorable  colleagues  here 
present  have  made  me  realise  that  the  project  of 
the  five  neutral  States  is  tainted  by  a  blemish 
which  after  all  is  daily  becoming  less  and  less 
wide  spread  -  I  refer  to  idealism.  We  thought 
that  thanks  to  the  arrangement  made  in  that 
project  whereby  each  State  could  only  put  for- 
ward on  its  list  of  candidates  a  third  of  its  own 
subjects,  it  would  work  out  automatically  that  the 
other  two  thirds  would  include  only  the  most 
distinguished,  the  primi  inter  pares. 

I  am  told  that  this  plan  is  worthless.  There 
would  be  combinations  and  intrigues  which 
would  succeed  in  excluding  these  luminaries,  and 
we  do  not  desire  a  system  which  engenders  only 
evil.  I  see  that  the  world  is  still  as  corrupt  as 
ever,  and  I  withdraw  my  proposal. 

I  now  come  to  the  proposal  of  the  Presi- 
dent. I  shall  say  at  the  outset  that  his  funda- 
mental idea  attracts  me  very  much,  and  for  two 
reasons : 

First,  because  it  links  the  Court  to  be  created 
to  the  work  done  at  the  Hague  by  the  Peace 
Conferences.  Also  it  favors  a  system  of  uni- 
fication of  the  organisation  of  international  law 
throughout  the  world.  It  seems  to  me  that  the 
realisation  of  this  idea  is  highly  desirable.  If  I 
am  not  mistaken,  Mr.  Root  also  will  agree. 

In  the  second  place,  I  very  much  like  the  idea 
of  giving  an  active  part  in  the  election  of  judges 
for  the  future  Court  to  a  body  of  jurists 
of  such  great  importance  and  of  such  widely 
recognised  authority.  It  goes  without  saying  that 
I  refer  only  to  the  Tribunal  of  International 
Justice.  I  leave  aside  the  High  Court,  which  cities 
not  enter  into  the  present  discussion  and  which 
we  can  discuss  later. 
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tuelles,  mais  dont  nous  pourrons  trailer  ulte- 
rieurement. 

II  me  semble  qu'en  effet  les  meilleurs  juristes 
feront  les  meilleurs  juges. 

J'ouvre  ici  une  parenthese.  Je  me  souviens  que, 
dans  une  conversation  que  j'ai  eu  1'honneur 
d'avoir  avec  M.  Leon  Bourgeois,  celui-ci  m'a 
dit:  ,,N'oubliez  pas  que  si  vous  voulez  rester  dans 
le  domaine  pratique  vouz  devrez,  quel  que  soit  le 
systeme  que  vous  adopterez,  accorder  toujours  un 
role  plus  ou  moins  actif  a  1'Assemblee.  Car  1'As- 
semblee,  c'est  1'organe  des  nations  elles-memes. 
D'apres  le  Pacte,  c'est  elle  qui  en  dernier  ressort 
decide  de  1'organisation  de  la  Cour,  et  elle  ne 
consentira  jamais  a  etre  ecartee  au  moment  ou 
il  s'agira  de  choisir  les  personnes  qui  devront 
composer  cette  Cour." 

J'ai  senti  toute  la  justesse  de  ces  paroles; 
1'idee  qu'elles  expriment  est  la  base  du  projet 
des  cinq  Etats  neutres. 

Done,  ce  que  j'approuve  dans  le  projet  Des- 
camps,  c'est  qu'il  donne  le  meilleur  moyen  de 
trouver  de  bons  candidats,  mais  ce  que  je  lui 
reproche,  c'est  d'ecarter  l'Assembl6e  et  d'etre  une 
application  du  principe:  ,,sur  vous  et  sans  vous". 

J'en  viens  maintenant  au  projet  Root — Phil- 
limore.  II  est  base  sur  la  realite  des  choses, 
et  je  m'incline  respectueusement  devant  le  dis- 
cours  qu'a  prononce  hier  Mr.  Root.  L'egalite 
des  Etats,  nous  dit-il,  c'est  leur  souverainete.  Or, 
la  souverainete,  c'est  le  droit  pour  quelqu'un 
d'etre  le  maitre  absolu  chez  lui,  de  diriger  ses 
propres  affaires  comme  bon  lui  semble,  mais  cela 
ne  signifie  nullement  qu'il  aurait  le  droit  de  se 
meler  des  affaires  des  autres  et  d'exercer  un  cer- 
tain pouvoir  sur  eux. 

L'election  faite  par  un  college  qui  aura  le  pou- 
voir de  decider  entre  des  Etats  souverains  ne 
peut  etre  basee  "que  sur  un  accord. 

Cet  accord  se  fait  entre  Etats  6gaux  et  souve- 
rains, et  par  le  fait  meme  que  c'est  un  accord, 
1'egalite  est  sauvee. 

Par  consequent,  la  seule  difficulte  consiste  a 
trouver  pour  cette  election  une  mdthode  qui  pro- 
tege les  grands  centre  les  petits,  aussi  bien  que 
les  petits  contre  les  grands. 

Le  raisonnement  me  parait  fonde.  Examinons 
si  le  projet  de  Lord  Phillimore,  qui  esquisse 
les  moycns  d'arriver  a  un  tel  accord,  atteint  le 
but  qu'il  se  propose. 

II  n'y  a  pas  d'objection  a  Clever,  ce  me  semble, 
contre  1'idee  fondamentale  qu'il  faudrait  la  colla- 
boration de  1'Assemblee  et  du  Conseil.  Mais  la 
facon  dont  cette  idee  est  deVeloppee  me  parait 
preter  le  flanc  a  la  critique. 

L'Assemblee  et  le   Conseil  dresseront  separe- 


It  seems  to  me  that  the  best  jurists  will  make 
the  best  judges. 

Here  I  wish  to  make  a  parenthetical  remark. 
I  remember,  that  in  a  conversation  which  I  had 
the  honor  to  have  with  M.  Bourgeois,  the 
latter  said  to  me:  "Do  not  forget  that  if  you 
want  to  keep  in  a  practical  realm,  whatever  your 
system  may  be,  you  must  give  a  more  or  less 
active  role  to  the  Assembly.  For  the  Assembly- 
is  the  body  representing  the  nations  themselves. 
According  to  the  Covenant,  it  is  the  body  which 
will  have  the  final  decision  in  the  matter  of 
the  organisation  of  the  Court,  and  it  would  never 
consent  to  be  pushed  aside  when  the  time  comes 
to  choose  the  persons  of  whom  the  Court  is  to 
be  composed." 

I  am  aware  of  the  truth  of  these  words,  and 
the  ideas  which  they  express  are  the  basis  of 
the  Five  Neutral  Powers'  plan. 

That  which:  I  approve  of  in  the  plan  of  Baron 
Descamps  is  that  he  gives  the  best  means 
of  finding  the  good  candidates,  but  that  which  I 
do  not  like  is,  the  fact  that  it  puts  asida 
the  Assembly  and  amounts  to  an  application 
of  the  saying  "sur  vous,  sans  vous". 

I  now  come  to  the  Root — Phillimore 
system.  This  is  based  on  realities.  I  compliment 
Mr.  Root  sincerely  on  the  speech  which  he 
made  yesterday.  The  equality  of  States,  he  tells 
us,  is  their  sovereignty.  But  sovereignty  is  the 
right  for  someone  to  be  absolutely  master  at 
home,  to  conduct  all  one's  own  affairs  exactly  as 
may  seem  best,  but  this  in  no  way  implies  the 
right  to  mix  in  other  peoples  affairs,  and  to  exer- 
cise a  certain  control  over  them. 

An  election  made  by  an  electoral  college  which 
has  the  power  to  make  decisions  between  so- 
.  vereign    States    can    have   no  other   basis   than 
mutual  agreement. 

This  agreement  is  reached  between  equal 
sovereign  States,  and  by  the  very  fact  that  it 
is  an  agreement,  equality  is  preserved. 

Consequently,  the  only  difficulty  consists  in 
finding  for  this  election  a  method  which  will 
defend  the  large  States  against  the  small,  as 
well  as  the  small  against  the  large. 

The  argument  appears  to  me  well  founded.  Let 
us  see  if  the  project  of  Lord  Phillimore, 
which  outlines  the  means  of  reaching  such  an 
agreement,  will  attain  its  proposed  end. 

It  seems  to  me  there  is  no  objection  which 
presents  itself  to  the  fundamental  idea  that  there 
must  be  collaboration  between  the  Assembly  and 
the  Council.  The  method,  however,  employed  in 
the  working  out  of  this  idea  seems  to  me  open 
to  criticism. 
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ment  des  listes.  Ceux  qui  figureront  sur  les  deux 
listes  seront  conside're's  comme  e"lus.  En  r^alite" 
il  ne  semble  pas  probable  que  le  cas  se  prdsente 
jamais.  La  liste  du  Conseil,  ou  les  grands  Etats 
out  la  majority,  ne  contiendra  probablement  que 
des  noms  de  ressortissants  des  grands  Etats.  Les 
grands  Etats  represented  au  Conseil,  sachant  que 
les  Etats  secondaires  ont  la  grande  majority  a 
1'Assembl^e,  et  craignant  naturellement  les  com- 
binaisons  et  les  intrigues,  essaieront  d'assurer 
Election  du  plus  grand  nombre  possible  de  leurs 
ressortissants.  L'Assembl6e  recoit  la  liste  du  Con- 
seil, et  en  vertu  de  1'article  3  du  projet  elle  y 
ajoute  tous  les  noms  proposes  par  les  differents 
Etats.  Apres  cela  la  liste  definitive  est  prete.  II 
est  Evident  que  les  Etats  secondaires  ne  com- 
menceront  point  leurs  intrigues  et  leurs  combi- 
naisons  lorsqu'ils  se  trouveront  rdunis  en  Assem- 
blee.  Us  seront  plus  prudents,  ils  prepareront 
leurs  combinaisons  a  lfavance  et  leur  admirable 
accord  se  manifestera  dans  les  listes  qu'ils  dres- 
seront  et  ou  ne  figureront  pas  de  ressortissants 
des  grands  Etats.  Et  c'est  alors  seulement  que 
la  lutte  commence:  les  grands  centre  les  petits, 
et  les  petits  contre  les  grands.  Naturellement  cela 
n'avancera  pas  les  choses,  et  Ton  devra  inevi- 
tablement  aboutir  a  un  compromis  difficile  a 
e"tablir.  De  bons  juges  seront  sacrifies  pour  don- 
ner  au  moins  quelques  sieges  aux  autres.  Et 
puisque  d'apres  1'art.  5,  le  scrutin  doit  recommen- 
cer  tant  qu'un  resultat  n'aura  pas  etc  obtenu,  le 
resultat  final  ne  pourra  etre  que  deplorable.  Mais, 
en  tout  cas,  et  c'est  sur  ce  point  que  je  me  per- 
mets  d'attirer  votre  attention:  ce  systeme  qui 
favorise  1'impreVu  ne  donne  pas  la  certitude  que 
les  meilleurs  candidats  seront  elus.  La  politique, 
qui  devrait  e'tre  exclue  de  1'election  du  corps  de 
magistrals  dont  il  s'agit,  la  politique,  dis-je,  y 
fera  son  entree  triomphale. 

En  resume  done:  ce  qui  me  se\luit  dans  la  pro- 
position de  Lord  Phillimore,  c'est  qu'il  fait 
collaborer  a  la  decision  les  deux  organes  prin- 
cipaux  de  la  Societe"  des  '.Nations,  et  qu'il  les 
fait  travailler  ensemble  dans  1'inte'ret  public  et 
pour  le  plus  grand  bien  de  la  plus  haute  institu- 
tion qui  soit. 

Ce  que  je  n'aime  pas,  c'est  qu'il  ouvre  la 
porte  toute  grande  a  la  politique,  et  que  son 
projet  ne  donne  aucune  garantie  et  laisse  meme 
peu  de  chance  pour  que  les  hommes  qui  devraient 
etre  elus  obtiennent  la  place  qui  leur  est  due. 

Et  nous  nous  trouvons  a  nouveau  en  presence 
de  la  grande  question:  comment  trouver  une  so- 
lution. Je  dis  solution  -  -  et  non  pas  compromis, 
parce  qu'il  serait  indigne  de  baser  une  institution 
de  si  haute  importance  sur  UP.  compromis,  c'est- 


The  Assembly  and  the  Council  prepare  sepa* 
rately  their  lists.  Those  who  appear  on  both 
lists  are  considered  elected.  In  reality  it  does 
not  appear  likely  that  this  will  ever  happen.  The 
list  of  the  Council  in  which  the  great  States 
have  a  majority,  probably  would  contain  only 
the  names  of  subjects  of  the  great  States.  The 
large  States  represented  on  the  Council,  know- 
ing that  the  lesser  States  have  a  great  majority 
in  the  Assembly,  and  naturally  fearing  combi- 
nations and  intrigues  would  try  to  ensure  the 
(•!:•<•! ion  of  as  great  a  number  as  possible  of 
their  representatives.  The  Assembly  receives  the 
list  of  the  Council  and,  according  to  Article  3 
of  the  project,  adds  to  it  all  the  names  proposed 
by  the  different  States ;  and  in  this  way  the  final 
list  is  prepared.  It  is  obvious  that  the  lesser 
States  would  not  wait  to  begin  their  intrigues 
until  they  met  in  the  Assembly.  They  would  be 
most  prudent ;  they  would  prepare  their  combin- 
ations in  advance,  and  their  admirable  agree- 
ment would  manifest  itself  in  the  libcs  which 
they  would  prepare  .and  in  which  subjects  of 
the  large  States  would  not  appear.  And  there 
the  struggle  begins,  of  the  great  States  against 
the  small,  and  the  small  against  the  great. 
Naturally  this  would  not  make  for  progress, 
and  the  only  ending  would  be  a  compromise 
reached  under  difficult  conditions ;  suitable  judges 
would  be  sacrificed  so  *that  other  States  might 
have  at)  least  a  few  seats.  And,  as  according  to  Ar- 
ticle!'5  the  ballot  should  be  taken  again  as  long  as 
a  definite  result  is  not  reached,  the  final  result  may 
be  deplorable.  But  in  any  case, —  and  it  is  to  this 
point  I  wish  to  call  your  attention,  —  this  system 
which  favors  the  unexpected  gives  no  assurance 
that  the  best  candidates  will  be  elected.  Politics, 
which  ought  to  be  excluded  from  any  influence 
in  the  election  of  this  judicial  body,  politics, 
I  say,  would  completely  gain  the  upper  hand. 

In  conclusion,  then,  that  which  attracts  me 
in  the  proposal  made  by  Lord  Phillimore 
is  that  he  makes  the  two  principal  bodies  of 
the  Leagxie  of  Nations  work  together,  and  this 
for  common  good  and  for  the  good  if  the  highest 
institution  which  exists. 

That  which  I  find  to  disagree  with  is  that  he 
has  opened  the  door  wide  to  political  intrigues, 
and  that  his  project  gives  no  guarantee  and 
even  leaves  little  chance  for  men  who  ouudu 
to  be  elected  to  obtain  the  place  to  which  they 
are  entitled. 

And  we  find  ourselves  confronted  by  the  great 
question  how  to  find  a  solution.  I  say  solution, 
and  not  compromise,  because  it  would  be  mean 
to  found  an  institution  of  such  importance  upon 
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a-dire  sur  quelque  chose  qui  ne  satisfait  aucune 
des  parties.  II  nous  faut  une  solution,  il  faut 
que  le  Comite  puisse  crier  ,,Eureka",  j'ai  trouve! 

Eh  bien,  Messieurs,  ne  serait-il  pas  possible  de 
trouver  la  solution  en  combinant  les  deux  syste- 
mes  dont  je  vous  parlais?  On  ne  peut  pas  laisser 
de  cote  I'Assemblee  et  dire  a  ses  Membres: 
,,Vous  qui  etes  les  representants  de  tous  les  pays, 
vous  etes  incapables  de  choisir  des  juges;  on  va 
nommer  vos  maitres  sans  vous."  On  ne  peut  pas 
dire  au  Conseil:  ,,Vous  qui  etes  1'organe  de  la 
Societe  dont  1'action  se  manifeste  de  fagon  con- 
tinue, vous  qui  reglez  les  affaires,  vous  qui  con- 
duisez  le  monde,  vous  qui  representez  les  gran- 
des  Puissances  du  monde,  vous  comprenez  bien 
que  vous  n'etes  pas  assez  impartiaux  pour  qu'on 
vous  confie  le  choix  de  juges;  cela  depasse  vos 
attributions". 

Mais  d'autre  part  nous  savons  qu'il  y  a  du  vrai 
dans  ces  propos,  nous  connaissons  la  faiblesse 
morale  de  tout  corps  politique,  et  nous  sommes 
convaincus  qu'il  serait  desastreux  de  confier  a 
un  corps  de  cette  nature  la  preponderance  dans 
le  choix  des  juges  dont  le  premier  devoir  est 
1'impartialite1.  Alors,  n'est  il  pas  naturel  que  nous 
nous  tournions  vers  le  projet  du  President? 

Qui  serait  mieux  a  meme  de  choisir  les  meil- 
leurs  juristes,  qui  doivent  etre  des  hommes  de 
valeur,  rompus  aux  affaires,  a  qui  on  peut  con- 
fier la  tache  de  faire  le  droit,  qui  pourrait  mieux 
les  choisir,  dis-je,  que  les  arbitres  internationaux? 

C'est  done  a  eux  de  composer  une  liste  de 
candidats;  on  peut  donner  a  tous  les  Etats  le 
droit  de  leur  recommander  certains  noms;  on 
peut  prescrire  aux  arbitres  de  joindre  a  la  liste 
des  juges  qu'ils  auront  proposes  la  liste  de  ceux 
qu'ils  auront  rejetes«et  de  faire  connaitre  les  mo- 
tifs '  qui  auront  dicte  leur  choix.  Mais  la  liste 
qu'ils  auront  etablie  sera  la  liste  definitive,  en 
dehors  de  laquelle  il  ne  sera  pas  permis  de  choisir. 

Pre"sentez  la  liste  a  I'Assemblde  et  au  Conseil. 
Mettez  ensuite  en  branle  la  machine  electorale 
construite  d'apres  le  projet  de  Lord  Philli- 
more,  et  les  deux  organes  tacheront  de  s'en- 
tendre  sur  le  choix  des  candidats  qui  auront  au 
moins  le  merite  d'etre  proposes  par  un  corps 
competent,  exempt  de  tout  parti-pris. 

II  me  semble  que  par  ce  mo  yen  on  donnera 
aux  organes  de  la  Socie'te  ce  qui  leur  est  du  et 
Ton  evitera  au  monde  les  dangers  qui  pourraient 
resulter  de  leur  imperitie,  de  leur  mauvais  vouloir, 
de  leurs  combinaisons  et  de  leurs  intrigues. 

Pour  terminer,  un  mot  encore  des  soi-disant 
systcmes  juridiques  diffe"rents:  le  systeme  an- 
glais, ou  continental,  ou  americain,  ou  japonais. 
Je  ne  vois  pas  tres  bien  a  quoi  cela  peut  aboutir. 


a  compromise,  that  is  to  say,  on  something  which 
is  satisfactory  to  none  of  the  parties.  We  must 
find  a  solution.  We  must  be  able  to  cry- 
to  the  world:  "Eureka",  I  have  found  it! 

Well,  Gentlemen,  would  it  not  be  possible  to 
find  this  solution  by  combining  the  two  systems 
of  which  I  have  spoken?  We  cannot  leave  aside 
the  Assembly  and  say  to  its  members,  "You  who 
are  the  representatives  of  all  the  countries,  you 
are  incapable  of  choosing  judges ;  we  are  going 
to  appoint  your  masters  without  consulting  you". 
We  cannot  say  to  the  Council:  "You  who  are 
the  organism  of  the  League  which  acts  contin- 
uously, you  who  control  the  affairs,  you  who 
lead  the  world,  you  who  represent  the  great 
Powers  of  the  earth,  you  thoroughly  understand 
that  you  are  not  sufficiently  impartial  to  be 
entrusted  with  the  choosing  of  judges;  that 
exceeds  your  power". 

On  the  other  hand  we  know  there  is  some 
truth  in  this  talk,  we  know  the  moral  weakness 
of  all  political  ;bodies,  and  we  are  convinced 
that  it  would  be  disastrous  to  entrust  to  a  body 
of  this  character  the  p~eponderant  influence  in 
the  choice  of  judges,  whose  chief  duty  it  is  to  be 
impartial.  Is  it  not  natural  then,  for  us  to  turn 
towards  the  President's  plan ? 

Who  should  be  more  able  to  choose  the  best 
jurists,  who  must  be  men  of  high  merit,  men 
with  large  experience,  to  whom  might  be  en 
trusted  the  task  of  administering  justice;  --  who 
could  better  choose  them,  I  ask,  than  the  inter- 
national Arbitrators  ? 

It  is  therefore  for  them  to  make  up  a  list  of 
candidates;  all  States  may  be  given  the  right 
of  making  recommendations  to  them  of  certain 
names :  it  may  be  laid  down  that  the  list  of 
names  recommended  by  them  should  be  accom- 
panied by  the  list  of  names  rejected  by  them 
and  that  they  should  state  the  reasons  which 
have  dictated  their  choice.  But  the  list  prepared 
by  them  must  be  the  final  list  outside  of  which 
no  selection  may  be  made. 

Present  the  list  to  the  Assembly  and  the  Coun- 
cil, set  in  motion  the  electoral  machine  cons- 
tructed after  the  plan  of  Lord  P  h  ill  i  more, 
and  the  two  bodies  will  try  to  come  to  an  under- 
standing on  the  selection  of  candidates,  who 
shall  have  at  least  the  merit  of  having  been 
proposed  by  a  competent  body,  free  from  pre- 
judice. 

It  this  way,  it  seems  to  me  we  shall  have  ac- 
corded to  the  principal  institutions  of  the  League 
that  which  is  due  to  them,  and  avoided  the  dan- 
gers confronting  the  world  which  might  result 
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Le  droit  mondial  ne  se  divise  pas  en  ces  quel- 
ques  categories.  La  division  est  incomplete.  D'ail- 
leurs,  nous  n'en  avons  pas  besoin.  Notre  Cour 
appliquera  le  droit  international.  En  1'espece,  ce 
seront  les  traite"s,  les  conventions  sp£ciales,  le 
droit  international  non  e"crit.  II  pourra  se  faire 
qu'on  ait  k  appliquer  un  droit  national  quelcon- 
que,  francais  ou  anglais,  grec  ou  marocain,  par 
exemple.  Si  le  cas  se  pre"sente,  le  juge  internatio- 
nal fera  ce  que  font  chaque  jour  les  juges  de  tous 
les  pays:  il  se  mettra  au  courant  de  1'af faire  qui 
lui  est  soumise. 

Je  crois  que  la  recherche  de  quelques  specia- 
listes  de  telle  ou  telle  conception  de  droit,  ne 
fera  qu'augmenter  inutilement  les  difficulte"s  que 
nous  avons  k  r^soudre. 

Voici,  Messieurs,  de  fagon  g6n£rale,  ce  que  je 
pense  des    projets    qui  vous  sont  pre"sente"s.  Je 
m'excuse   d'avoir   retenu   trop   longtemps    votre 
attention  et  vous  remercie  de  la  patience  avec  la- 
quelle  vous  avez  daign6  m'ecouter. 


from  their  incapacity,  ill  will,  intrigues  or  con- 
spiracies. 

'One  word  in  conclusion  on  the  so-called  diffe< 
rent  legal  systems,  the  English  system,  the  Con- 
tinental, the  American,  or  the  Japanese  system. 
I  do  not  quite  understand  what  this  should  lead 
to.  The  law  of  the  world  does  not  divide  itself 
into  these  classes.  The  division  is  incomplete, 
and  there  is  no  need  for  it.  Our  Court  is  to  apply 
International  Law;  in  this  particular  case  it  con- 
sists of  treaties,  special  conventions,  and  un- 
written International  Law.  It  may  happen  that 
a  national  law,  French,  English',  Greek  or  Mo- 
roccan, for  instance,  has  to  be  applied.  In  this 
case,  the  international  judge  will  do  the  same 
as  judges  do  every  day  in  all  countries :  he  will 
make  himself  conversant  with  the  subject  be- 
fore him. 

I  think  that  a  search  for  a  few  specialists  in 
this  or  that  system  of  law  would  only  quite 
needlessly  increase  the  difficulties  with  which 
we  have  to  deal. 

This,  Gentlemen,  is  a  general  expression  of 
my  opinion  on  the  projects  presented  to  you. 
I  ask  you  to  excuse  me  for  having  required 
your  attention  so  long,  and  I  thank  you  for 
the  patience  with  which  you  have  listened  to  me. 
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ANNEXE  No.  3. 
Projet  presente  par  M.  Adatci. 

Art.  ...  La  Cour  se  compose  de  juges  ddsig- 
nes  par  les  Membres  de  la  Societ£  des  Nations 
represented  d'une  fagon  permanente  au  Conseil, 
a  raison  d'un  juge  pour  chacun  de  ces  Mem- 
bres, ainsi  que  de  huit  juges  designes  par  1'As- 
sembl6e  d'apres  les  dispositions  suivantes:  .... 

Art.  .  .  .  Dans  le  cas  ou,  dans  une  affaire  dont 
la  Cour  est  saisie,  un  Membre  de  la  Soci^te  ne 
possede  pas  de  repre"sentant  parmi  les  juges  sie- 
geant  a  la  Cour,  le  dit  Membre  aura  le  droit 
de  designer  un  de  ses  ressortissants  pour  sieger 
comme  juge  dans  cette  affaire. 

N.B.  Ce  drbit  doit  naturellement  s'&endre  aux 
cinq  Dominions   britanniques. 


ANNEX    No.    3. 
Project  presented  by  M.  Adatci. 

Art. . . .  The  Court  shall  be  composed  of  judges, 
one  named  by  each  of  the  Members  of  the 
League  of  Nations  represented  permanently  on 
the  Council,  and  eight  other  judges  designated 
by  the  Assembly,  according  to  the  following 
provisions : 

Art If,  in  any  case  brought  before  the 

Court,  one  Member  of  the  League  has  not  a  re- 
presentative amongst  the  judges  sitting  in  the 
Court,  the  said  Member  shall  have  the  right  to 
appoint  one  of  its  own  nationals  to  sit  as  judge 
in  the  case. 

N.B.  This  right  should  of  course  be  extended 
to  the  five  British  Dominions. 
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ANNEXE  No.  4. 
Proposition  de  Mr.  Root. 

1)  L'e"lection  doit  £tre  faite  par  1' Assembled  et 
par  le  Conseil. 

2)  Les  qualifications  des  juges  seront  la  haute 
competence  juridique  et  le  haut  caractere  moral. 

3)  Des  listes  de  personnes  juge"es  en  posses- 
sion des  qualifications  requises  seront  avant  cha- 
que   reunion  de   1'Assemblee  prdsent^es  par  les 
membres  de  la  Cour  Permanente  d'Arbitrage  de 
La   Haye.    Les    membres    nomme's  par    chaque 
Etat  devront  presenter  au  moins  deux,  au  plus 
quatre  noms,  la  moitie  des  noms  devant  appar- 
tenir  a  des  personnes  d'une  nationalite  autre  que 
celle  des  membres   qui  font  la  presentation. 

4)  Les  listes  ainsi  constitutes  seront  soumises 
au  vote  de  la  maniere  qui  a  e"t£  proposed  par 
Lord  Phillimore. 

5)  Pour  autant  que  les  sieges  vacants  ne  peu- 
vent  etre  remplis  par  rejection  de  personnes  figu- 
rant sur  cette  lisle,  d'autres  noms  pourront  6tre 
presents  par  1'Assemblee  et  le  Conseil  et  sou- 
mis  au  vote  dans  les  memes  conditions  que  les 
noms  originairement   presented. 

6)  Dans  toutes  les  elections  les  eUecteurs  seront 
moralement  obliges  de  tenir  compte  de  1'existence 
des  qualifications  requises  et  de  chercher  a  as- 
surer dans  la  Cour  une  representation  adequate 
des  diffe"  rents  systemes  juridiques. 


ANNEX    No.    4. 
Proposal  of  Mr.  Root. 

1)  Election   by   Assembly   and  Council. 

2)  Qualification:  juridical  eminence,  and  char- 
acter. 

3)  Lists  of  persons  deemed  to   have  qualifi- 
cation to  be  furnished  before  a  meeting  of  the  As- 
sembly by  the  members  of  the  Permanent  Court 
of  Arbitration  at  the  Hague  --  the  members  ap- 
pointed by  each  nation  to  propose  not  less  than 
two  nor  more  than  four  names,  one  half  to  be 
from  nations  other  than  that  by  which  the  pro- 
posers are  appointed. 

4)  Votes  on'  the  list  thus  formed  as  provided  by 
Lord  P  hillimore. 

5)  So  far  as  vacancies  may  not  be  filled  by 
election  from  this  list,  other  names  may  be  pro- 
posed by  the  Assembly  and  the   Council  and 
voted  upon  in  like  manner. 


6)  In  all  elections  the  electors  to  be  under 
honorable  obligation  in  regard  to  the  qualifica- 
tions stated,  and  to  seek  adequate  representation 
in  the  Court  for  the  different  systems  of  juris- 
prudence. 
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SEANCE  (non-publique), 
tenue  au   Palais  de  la  Paix,  a  La  Haye, 
le  23  juin  1920. 


7™   MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  June  23rd  1920. 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents:  tous  les  membres  du  Comite 
(k  1'exception  de  M.  Bevilaqua);  Mr.  James 
Brown  Scott;  les  secretaires  particuliers  de 
M.  le  Baron  Descamps  et  de  M.  Adatci; 
les  membres  du  Secretariat. 

La  seance  est  ouverte  k  gl/2  heures  du  matin 

LE  PRESIDENT  prend  la  parole  pour  faire 
une  communication  au  sujet  du  proces-verbal. 
Le  Secretariat  a  fait  remarquer  que  les  membres 
du  Comite  contingent  a  lui  transmettre  des  modi- 
fications a  apporter  aux  proces-verbaux  ante- 
rieurs,  meme  dcs  toutes  premieres  seances.  II 
iaut  cependant  que  les  proces-verbaux  soient  clos 
afin  de  pouvoir  etre  imprimes.  Dans  ce  but,  le 
President  propose  que  les  modifications  a 
apporter  aux  proces-verbaux  soient  notifiees  dans 
les  deux  jours  qui  suivront  la  stance  a  laquelle 
a  trait  chaque  proces-verbal. 

La  proposition  du  President  est  adoptee. 

Pour  faciliter  le  travail  du  Secretariat,  le  Pre> 
sident  propose  £galement  que  toute  modifi- 
cation soit  transmise  par  ecrit,  et  que  toute  com- 
munication comprenant  une  modification,  de 
meme  que  tout  envoi  de  pages  de"tachees  d'un 
proces-verbal,  portent  la  date  du  proces-verbal  au- 
quel  la  modification  est  apportee. 

Cette  proposition  est  egalement  adoptee. 

M.  DE  LAPRADELLE  signale  que  dans  1'edi- 
xion  de  Paris  du  ,,Chicago  Tribune"  a  paru  un 
article  sur  les  travaux  du  Comite.  Dans  cet  ar- 
ticle les  noms  de  Mr.  Root,  de  Lord  Philli- 
more  et  de  M.  de  Lapradelle  ont  6t6  men- 
tionnes.  On  y  a  publi£  les  opinions  exprimees 
par  M.  .de  Lapradelle  en  leur  donnant  une 
fausse  interpretation. 

M.  de  Lapradelle  prie  le  President  de 
prendre  les  mesures  necessaires  pour  empecher 
que  le  fait  ne  se  reproduise. 

Le  PRESIDENT  signale  le  faitk  1'attentiondu 
Secretaire-General.  II  rappelle  que  les 
communiques  k  la  presse  ne  doivent  mentionner 
aucun  nom  et  que  leur  redaction  doit  etre  a  tel 


BARON  DESCAMPS  in  the  chair. 

Present :  all  members  of  the  Committee  (with 
the  exception  of  M.  Bevilaqua);  Mr.  James 
Brown  Scott;  the  private  secretaries  of 
Baron  Descamps  and  of  M.  Adatci;  the 
members  of  the  Secretariat. 

The  meeting  opened  at  9.30  a.m. 

The  PRESIDENT  made  a  remark  concerning 
the  proces-verbal.  The  Secretariat  had  pointed 
out  that  members  of  the  Committee  were  still 
submitting  alterations  to  be  made  in  the  earlier 
proces-vertoaux,  even  in  those  of  the  first  meetings. 
But  the  proces-verbaux  must  be  finished  in  order 
to  be  printed.  For  this  purpose,  the  President 
proposed  that  any  alteration  to  be  made  in  the 
proces-verbaux  should  be  submitted  in  writing 
within  two  days  after  the  meeting  to  which  the 
proces-verbal  in  question  relates. 

The    President's    proposal    was     adopted. 

To  facilitate  the  work  of  the  Secretariat,  the 
President  also  proposed  that  all  amendments 
should  be  submitted  in  writing  and  that  all  com- 
munications containing  an  amendment  of  a  pro- 
ces-verbal, as  well  as  all  separate  sheets  sent 
in,  should  be  marked  with  the  date  of  the 
proces-verbal  to  which  they  relate. 

This  proposal  was  also  adopted. 

M.  DE  LAPRADELLE  pointed  out  that  in 
the  Paris  Edition  of  the  "Chicago  Tribune"  an 
article  had  appeared  dealing  with  the  work  of 
the  Committee.  In  this  article  the  names  ot  Mr. 
Root,  LordPhillimore  and  M.  de  Lapra- 
delle were  mentioned.  In  the  article  opinions 
expressed  by  M.  de  Lapradelle  had  been 
mentioned  and  a  wrong  interpretation  had  been 
put  upon  them. 

M.  de  Lapradelle  begged  the  President 
to  take  the  necessary  steps  to  avoid  a  repetition 
of  this. 

The  PRESIDENT  directed  the  attention  of 
the  Secretary  General  to  this  matter;  He 
repeated  that  Press  Communiques  should  not 
mention  names  and  should  be  so  objective  in 
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point  objective  que  personne  ne  puisse  pr^juger 
des  ddcisions   futures. 

Le  President,  afin  de  laisser  aux  membres 
du  Comit<§  le  loisir  d'£tudier  les  differentes  pro- 
positions presentees  sur  le  sujet  discut£  dans  les 
stances  prec6dentes,  propose  que  la  discussion 
porte  aujourd'hui  sur  le  second  point  de  1'ordre 
du  jour  adopts  prec6demment,  c'est  a  dire  sur 
la  question  de  la  participation  eVentuelle  de  ju- 
ges  nationaux  aux  litiges  ou  sont  engages  les 
Etats.  Le  President  constate  qu'une  seule 
proposition  concernant  ce  sujet,  celle  de  M. 
Adatci,  a  6t6  soumise  au  Comitd. 

M.  R1CCI-BUSATTI  annonce  qu'il  a  redige 
un  projet  pr^cisant  les  idees  qu'il  avait  d£ja  ex- 
primees.  Ce  projet  sera  distribu6  au  cburs  de  la 
stance.  (Voir  Annexe  i). 

M.  HAGERUP  dit  que,  sur  le  point  en  ques- 
tion, il  existe  en  effet  d'autres  projets  que  celui 
de  M.  Adatci.  II  mentionne  les  projets  offi- 
cicls  des  trois  pays  du  Nord,  le  projet  de  1'Union 
juridique  internationale,  et  d'autres  encore.  11 
demande  que  la  question  du  droit  de  recusation 
soit  discut^e  en  meme  temps  que  la  question 
mise  k  1'ordre  du  jour  par  le  President,  a 
cause  des  relations  dtroites  existant  entre  elles. 


LORD  PHILLIMORE  dit  que,  par  rapport 
k  la  question  du  droit  de  recusation  celle  du 
nombre  des  juges  a  de  1'importance.  II  propose 
par  consequent  que  les  trois  questions  de  la  par- 
ticipation de  juges  nationaux,  du  droit  de  recu- 
sation, et  du  nombre  des  juges,  soient  discutees 
en  meTne  temps. 

Le  Comite"  decide  de  se  conformer  k  la  pro- 
position du  President  compld  tee  par  celles  de 
M.  Hagerup  et  de  Lord  Phillimore. 

Le  President  donne  la  parole  k  M.  Adatci. 

M.  ADATCI  fait  remarquer  que  1'article  2  de 
son  projet  traite  de  la  question  k  1'ordre  du  jour. 
II  dit  que  les  causes  que  la  nouvelle  Cour  Inter- 
nationale aura  k  juger  lui  parviendront  des  diver- 
ses  parties  du  monde.  Or,,  il  y  a  des  races,  des 
systemes  juridiques,  des  civilisations  tres  divers: 
si  des  juges  nationaux  ne  sont  pas  admis,  1'examen 
de  1'affaire  sera  incomplet.  Des  ^changes  de  vue 
avec  des  amis  et  oollegues  europe"ens  et  asiati- 
ques  lui  ont  donn£  la  conviction  qu'il  est  neces- 
saire  de  faire  singer  k  la  Cour  Permanente  des 
ressortissants  des  parties  en  litige. 

Pour  le  nombre  des  juges,  il  a  proposd  le 
chiffre  de  13,  dont  5  pour  les  grandes  Puissan- 


character,    that   future   decisions   could    not   be 
anticipated. 

The  PRESIDENT,  in  order  to  give  members 
of  the  Committee  the  opportunity  of  studying  the 
different  proposals  put  forward  on  the  subject 
under  discussion  in  the  previous  meetings,  pro- 
posed that  the  day's  discussions  should  deal  with 
the  second  point  on  the  Agenda  formerly  adopted, 
namely  the  question  of  the  possible  participation 
of  national  judges  in  cases  in  which  their  own 
States  were  involved;  --  the  President  stated 
that  only  one  proposal  on  the  subject  had  been 
submitted  to  the  Committee,  namely  that  of  M. 
Adatci. 

M.  RICCI-BUSATTI  announced  that  he  had 
prepared  a  project  summing  up  the  ideas  which 
he  had  already  expressed.  This  project  would  be 
distributed  during  the  meeting.  'See  Annex  i\ 

M.  HAGERUP  said  that  on  the  point  in 
question  other  projects  besides  that  of  M:. 
Adatci  were,  as  a  matter  of  fact,  in  existence. 
He  mentioned  the  official  projects  of  the  three 
Northern  countries,  the  project  of  the  "Union 
juridique  internationale",  and  others.  M.  Ha- 
gerup asked  that  the  right  of  challenge  should 
foe  discussed  at  the  same  time  as  the  question 
put  on  the  Agenda  by  the  President,  because 
of  the  close  relationship  'between  these  two 
questions. 

LORD  PHILLIMORE  said  that  in  connection 
with  the  right  of  challenge  the  number  of  judges 
was  very  important.  He  proposed  therefore  that 
the  three  questions :  participation  of  national 
judges,  the  right  of  challenge,  and  the  number 
of  judges,  should  be  discussed  at  the  same  time. 

The  Committee  decided  to  adopt  the  pro- 
posal of  the  President  as  completed  by  those 
of  M.  Hagerup  and  Lord  Phillimore. 

The  PRESIDENT  called  on  M.  Adatci. 

M.  ADATCI  said  that  Art.  2  of  this  project 
dealt  with  the  question  on  the  agenda.  He  said 
that  the  cases  to  be  decided  upon  by  the  new  in- 
ternational Court  would  come  from  various  parts 
of  the  world.  Very  different  races,  legal  systems 
and  civilisations  exist;  if  national  judges  were  not 
admitted,  the  examination  of  the  case  would  be  in- 
complete. Discussions  with  European  and  Asiatic 
friends  and  colleagues  had  convinced  him  of 
the  necessity  of  allowing  judges  of  the  same 
nationality  as  the  contesting  parties  to  sit  on  the 
Court. 

He  had  proposed  13  as  the  number  of  judges, 
5  for  the  great  Powers  and  8  for  the  small 
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ces  et  8  pour  les  petites.  Cependant,  le  nombre 
ideal  serait  a  son  avis  9  ou  7,  Le  nombre  de  15 
est  trop  eleve. 

LORD  PHILLIMORE  est  d'avis  que  le  nom- 
bre de  juges  doit  etre  fixe  a  15;  plus  un  petit 
uombre  de  juges  suppliants. 

La  Cour  doit  toujours  sieger  in  plena.  On 
devra  donner  aux  parties  le  droit  de  recuser  cha- 
cune  deux  juges.  La  Cour  sera  ainsi  composee 
de  1 1  membres  lorsqu'elle  commencera  ses  deli- 
berations sur  une  certaine  question;  si  la  proce- 
dure se  prolonge,  il  se  peut  que  ce  nombre  se 
r6duise  a  9  ou  meme  a  7  par  suite  d'absences, 
de  cas  de  maladie,  etc.  S'il  y  a  plus  de  deux 
parties  au  litige,  par  exemple  3,  chacune  peut 
recuser  un  juge;  le  quatrieme  juge  a  eliminer 
serait  dans  ce  cas  designe  par  le  sort  ou  par  le 
President.  L'essentiel,  c'est  que  la  Cour  ne  se 
divise  pas  en  plusieurs  chambres;  elle  doit 
mettre  en  ceuvre  toutes  ses  forces. 

Si  une  seule  des  parties  en  cause  est  represen- 
tee  a  la  Cour,  il  faut  permettre  a  1'autre  de  desig- 
ner un  de  ses  nationaux  pour  y  sieger  tempo- 
rairement.  Si  aucune  des  parties  n'est  representee 
a  la  Cour,  il  faut  permettre  a  1'une  et  a  1'autre 
de  designer  un  juge  national.  Ces  juges  siegeront 
comme  assesseurs  avec  voix  deliberative.  Pour 
compenser  1'augmentation  du  nombre  des  juges 
resultant  de  1'adjonction  de  juges  nationaux,  on 
pourrait  augmenter  de  4  a  6  par  exemple,  le 
nombre  des  juges  a  eliminer. 

En  tout  cas,  le  droit  d'elimination  doit  etre 
conserve  parce  qu'il  donne  aux  Etats  un  moyen 
pour  eviter  que  certaines  questions  dedicates  ne 
soient  soulevees. 

M.  LODER  croit  que  si  Ton  veut  fixer  le  nom- 
bre des  juges,  il  faut  prendre  comme  point  de 
depart  le  caractere  de  la  Cour. 

A  son  avis,  cette  Cour,  qui  doit  etre  la  plus 
haute  auto  rite  judiciaire  du  monde,  devra  etre 
composee  d'un  nombre  tres  restreint  de  juges. 

II  faut  que  ses  membres  puissent  travailler  en 
collaboration  et  qu'ils  soient  tous  des  hommes 
eminents.  II  croit  qu'il  serait  difficile  de  trouver 
un  grand  nombre  de  personnes  suffisamment 
qualifiers  et  en  meme  temps  disposees  a  accepter 
la  fonction  de  membre  de  la  Cour.  Par  conse- 
quent,  il  est  d'avis  que  le  nombre  de  9  juges 
serait  le  meilleur. 

M.  Loder  pense  que  la  participation  des  ju- 
ges nationaux  aux  deliberations  de  la  Cour  pour 
des  litiges  de'termine's  n'est  pas  ne"cessaire.  On 
a,  ou  on  n'a  pas  confiance  en  la  Cour.  Le  fait 
que  les  Etats  en  cause  y  sont  represente"s  ne 


Powers.  However,  in  his  opinion  the  ideal  num- 
ber would  be  9  or  7 ;  the  number  1 5  was  too  high. 


LORD  PHILLIMORE  was  of  the  opinion 
.that  the  number  of  judges  should  be  fixed  at  15, 
plus  a  small  number  of  deputy  judges. 

The  Court  must  always  sit  in  plena.  Each 
contesting  party  should  have  the  right  to  chal- 
lenge two  judges.  The  Court  would  thu.s  be  com- 
posed of  1 1  judges  at  the  opening  of  any  case; 
if  the  case  were  prolonged,  it  might  happen, 
that  this  number  would  be  reduced  to  9  or  even 
7,  by  absence,  illness,  etc.  If  there  are  more 
than  two  parties  involved  in  the  case,  for  instance 
3,  each  may  challenge  one  judge;  the  fourth 
judge  to  be  eliminated  will  in  such  a  case  be 
chosen  by  lot  or  by  the  President.  The  essential 
point  is  that  the  Court  is  not  divided  into  several 
chambers ;  it  should  make  use  of  all  its  resources. 

If  only  one  of  the  parties  in  any  case  is  repre- 
sented on  the  Court  the  other  must  be  allowed 
to  designate  one  of  its  nationals  to  sit  temporar- 
ily; if  neither  of  the  parties  is  represented  on 
the/ Court,1  they  must  both  be  allowed  to  designate 
a  national  judge.  These  judges  will  sit  as  asses- 
sors with  voting  powers.  To  counterbalance  the 
increased  number  of  judges  resulting  from  the 
addition  of  national  judges,  the  number  of  the 
judges  to  be  eliminated  might  be  increased  from 
4  to  6  for  instance. 

In  any  case  the  right  of  elimination  must  be 
maintained,  because  it  gives  to  States  a  means  to 
avoid  certain  delicate  questions  being  raised. 


M.  LODER  thought  that  if  it  were  desired  to 
fix  the  number  of  judges,  the  character  of  the 
new  Court  should  first  be  considered. 

In  his  opinion,  this  Court,  which  should  be 
the  highest  judicial  authority  in  the  world,  should 
be  composed  of  a  very  limited  number  of  judges. 

Its  members^  must  be  able  to  •work  well.togT-their 
and  they  must  all  be  eminent  men.  He  thought 
it  would  be  difficult  to  find  a  large  number  of 
persons  sufficiently  qualified  and  at  the  same 
time  willing  to  accept  the  duties  of  judges.  Con- 
sequently, he  thought  that  the  number  9  would 
be  the  best. 

M.  Loder  thought  that  the  participation  of 
national  judges  in  the  deliberations  of  the  Court 
for  a  given  case  was  not  at  all  necessary.  Confi- 
dence in  the  Court  either  does  or  does  not  exist. 
The  fact  that  States  concerned  in  any  dispuie 
were  represented  would  not  add  to  this  confi- 
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saurait  rien  ajouter  a  cette  confiance.  Mais  il  ne 
voit  pas  d'objection  a  1'adjonction  d'assesseurs 
avec  voix  consultative. 

M.  Loder  croit  qu'on  doit  exclure  de  1'or- 
ganisation  de  la  nouvelle  Cour  le  droit  de  re'cu- 
sation  qui  la  ferait  ineVitablement  ressembler  plus 
ou  moins  a  une  Cour  d'arbitrage.  II  faut  eViter 
oela,  vu  que  la  distinction  entre  la  nouvelle  Cour 
Permanente  et  1'ancienne  Cour  d'Arbitrage  doit 
Stre  bien  nette.  II  va  de  soi  qu'il  ne  s'agit  pas 
ici  des  causes  d'abstention  qu'on  trouve  dans 
toutes  les  legislations. 

M.  HAGERUP  fait  lecture  au  Comitd  des  dis- 
positions du  projet  commun  des  trois  comites  des 
pays  scandinaves  relatives  a  la  question  de  la 
rdcusation.  II  explique  que  le  point  de  vue  auquel 
on  s'^tait  plac6  primitivement  n'a  pas  6t&  adopte 
par  le  Danemark;  que  plus  tard  la  Norvege  a  fait 
defection,  et  que  seul  parmi  les  pro  jets  particu- 
liers  des  trois  pays  scandinaves  celui  de  la  Suede 
le  maintient  aujourd'hui.  Le  projet  suedois  s'ap- 
puie  sur  les  memes  considerations  que  celles  que 
M.  Loder  vient  d'exposer. 

Le  PRESIDENT  dit  qu'il  faut  bien  distinguer 
entre  la  re'cusation  et  les  incompatibilites. 

M.  HAGERUP  se  rallie  a  cette  idee.  II  ajoute 
que,  du  moment  qu'il  ne  s'agit  pas  d'une  Cour 
d'Arbitrage,  il  faut  e"viter  la  re'cusation;  autrement, 
l'autorit£  d'une  Cour  Permanente  serait  par  trop 
amoindrie.  II  donne  lecture  de  1'article  28  du 
projet  originaire  des  trois  Connie's  scandinaves.  II 
croit  que  le  projet  de  1'Union  juridique  Inter- 
nationale et  celui  des  cinq  Puissances  neutres 
de  feVrier  dernier  ont  adopt6  le  meme  point  de 
vue  que  celui  qui  a  trouv£  son  expression  dans 
1'article  qu'il  vient  de  lire. 

Pour  ce  qui  est  du  nombre  des  juges,  M. 
Hagerup  fait  observer  que  la  plupart  des  pro- 
jets  ont  adopt^  le  nombre  de  15.  II  remarque 
que  la  question  du  quorum  est  entierement  s£- 
par£e  de  la  question  du  nombre  des  juges. 

II  ajoute  qu'a  son  avis,  si  1'on  adopte  un  nom- 
bre de  juges  infe"rieur  a  .15,  on  rencontrera  de 
graves  difficult^  d'ordre  pratique,  provenant  de 
la  necessity  de  donner  satisfaction  aux  diverses 
nations  qui  demanderont  d'etre  representees  a 
la  Cour. 

M.  LODER  nie  qu'il  aurait  renonce",  comme 
M.  Hagerup  le  croit,  au  chiffre  de  9  proposd 
par  la  Commission  ne"erlandaise  dans  son  pro- 
jet.  II  est  vrai  que  les  cinq  Puissances  neutres 


dence,  but  he  saw  no  objection  to  the  addition 
of  assessors  with  advisory  powers. 

M.  Loder  thought  that  the  right  of  challenge 
should  be  excluded  from  the  organisation  ol 
the  new  Court.  It  inevitably  would  cause  this 
Court  to  resemble  more  or  less  a  Court  of  Ar- 
bitration. This  must  be  avoided,  as  there  should 
beia ;  clear  distinction  between  the  new  Permanent 
Court  and  the  old  Court  of  Arbitration.  It  goes 
without  saying  that  now  there  is  no  question  of 
causes  of  abstention,  which  are  to  be  found  in  all 
legislations. 

M.  HAGERUP  read  to  the  Committee  the 
proposals,  contained  in  the  Joint  Scheme  of  the 
three  Scandinavian  countries,  concerning  the 
question  of  challenge.  He  explained  that  the 
original  view  had  not  been  adopted  by  Denmark; 
that  Norway  withdrew  her  support;  and  that 
the  Swedish  scheme  was  the  only  one  among 
the  separate  schemes  of  the  three  Scandinavian 
countries  which  still  adhered  to  it.  This  Swedish 
project  was  based  on  the  same  grounds  as  those 
just  explained  by  M.  Loder. 

The  PRESIDENT  said  that  a  distinction 
must  be  drawn  between  the  question  of  chal- 
lenge and  that  of  incompatibility. 

M'.  HAGERUP  agreed  with  this  idea.  He 
added  that  as  soon  as  there  was  no  longer 
question  of  a  Court  of  Arbitration,  the  right  of 
challenge  should  be  avoided,  otherwise  the  autho- 
rity of  a  Permanent  Court  would  be  too  much 
diminished.  He  read  Article  28  of  the  original 
scheme  of  the  three  Scandinavian  Commissions. 
He  thought  that  the  project  of  the  "Union  juri- 
dique internationalei"  and  that  of  the  Five 
Neutral  Powers  of  February  last  had  adopted 
the  same  view  as  that  expressed  in  the  Article 
he  had  just  read. 

With  regard  to  the  number  of  judges,  M.  Ha- 
gerup  called  attention  to  the  fact  that  most 
projects  had  adopted  the  number  15.  He  pointed 
out  that  the  question  of  a  quorum  was  quite 
distinct  from  that  of  the  number  of  judges. 

He  added  that  in  his  opinion,  if  a  number  of 
judges  smaller  than  1 5  were  decided  upon,  grave 
difficulties  of  a  practical  nature  would  be  en- 
countered arising  out  of  the  necessity  of  giving 
satisfaction  to  the  various  nations  who  will  de- 
mand representation  on  the  Court. 

M.  LODER  denied,  contrary  to  M.  Hage- 
r  u  p's  belief,  that  he  had  abandoned  the  number 
9  proposed  by  the  Dutch  Commission  in  its  plan. 
It  was  true  that  the  Five  Neutral  Powers  had 
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ont  adopte  le  chiffre  de  15,  mais,  lorsque  cette 
decision  fut  prise,  M.  Loder  s'est  trouve  parmi 
la  minorite;  il  croit  toujours  que  le  nombre  de 
9  est  preferable,  car  a  son  avis  on  trouvera  dif- 
ficilement  plus  de  9  juges  qualifies. 


Le  PRESIDENT  fait  observer  que,  d'apres  le 
projet  qu'il  a  presente,  les  juges  seront  au  nom- 
bre de  9.  II  expose  comment,  aux  termes  de  ce 
projet,  la  Cour  pourra  se  diviser  eri  chambres 
et  comment  le  tribunal  pourra  fonctionner  meme 
avec  un  seul  juge,  si  telle  est  la  convenance  des 
parties.  II  rappelle  que  le  projet  adopte  en  1907 
par  1'assemblee  des  Etats  prevoit  deja,  dans  son 
article  6,  le  fonctionnement  d'une  Delegation 
speciale  de  la  Cour. 

LORD  PHILLIMORE,  de  son  cote",  est  d'avis 
que  la  Cour  doit  toujours  singer  in  plena. 

M.  DE  LAPRADELLE  dit  que,  puisque  le 
projet  de  1'Union  juridique  internationale  a  etc 
mentionne,  il  desire  faire  devant  le  Comite  un 
commentaire  succinct  des  dispositions  qui  dans 
ce  projet  ont  trait  aux  points  a  1'ordre  du  jour. 

Le  projet  en  question  prevoit  une  Cour  com- 
posee  de  15  juges.  La  Cour  siege  toujours  en 
seance  pleniere;  le  nombre  des  juges  presents 
ne  doit  jamais  etre  inferieur  a  9.  L 'Union  avait 
d'abord  pense"  au  nombre  de  n,  mais  on  s'est 
arrete  au  chiffre  de  15,  afin  de  pouvoir  intro- 
duire  dans  le  projet  le  droit  de  re"cusation.  Ce 
droit  est  necessaire.  II  peut  y  avoir  des  motifs 
tout  a  fait  justifies  pour  lesquels  Tune  des  parties 
en  cause  desire  qu'un  certain  juge  ne  prenne 
pas  part  aux  deliberations  au  ;sujet  d'un  litige 
determine.  Ces  motifs  peuvent  etre  de  nature  a 
ne  pas  devoir  etre  divulgue"s,  sans  pour  cela  rien 
contenir  de  blessant  pour  le  juge  eTimine. 

M.  de  Lapradelle  cite  le  cas  ou  un  juge 
est  interesse  a  1'objet  du  litige,  et  celui  ou  il  a 
pris  part,  dans  1'inte'ret  de  1'une  des  parties,  aux 
travaux  pre"paratoires  a  la  solution  du  litige. 

Si  les  parties  n'usent  pas  du  droit  de  re"cusa- 
tion,  l'e"limination  peut  se  faire  par  tirage  au  sort. 
En  tout  cas,  le  nombre  de  11  repre"sente  un  mi- 
nimum: il  faut  envisager  1'eventualite  ou,  la  pro- 
cedure trainant  en  longueur,  un  ou  plusieurs  des 
juges  seraient  empeches  de  prendre  part  aux  deli- 
be' rations.  Le  quorum  des  juges  doit  etre  9,  ou 
peut  etre  7.  II  ne  faut  pas  que  le  nombre  des 
juges  descende  au«lessous  de  ce  chiffre. 

M.  de  Lapradelle  n'ignore  pas  que  les  tri- 
bunaux  internationaux  sont  ordinairernent  corn- 


adopted  the  number  15,  but  when  this  decision 
was  arrived  at,  M.  Loder  voted  with  the  .minor- 
ity; he  still  was  of  opinion  that  the  number  9 
was  preferable  because  he  thought  that  it  would 
be  difficult  to  find  more  than  9  properly  .qual- 
ified judges. 

The*  PRESIDENT!  observed  that  in  the  project 
submitted  by  him,  the  judges  should  be  9  in 
'number.  He  explained  that,  according  to  this 
project  the  Court  was  empowered  to  divide  itself 
into  chambers,  and  that  the  Tribunal  might  ope- 
rate even  with  only  one  judge,  if  such  was  the 
desire  of  the  parties.  He  recalled  that  the  draft 
plan  adopted  in  1907  by  the  assembly  of  States 
provided  at  that  time,  in  its  sixth  article,  for  the 
creation  of  a  special  delegation  of  the  Court. 

LORD  PHILLIMORE  stated  that  in  his  opi- 
nion the  Court  should  always  sit  in  plena. 

M.  DE  LAPRADELLE  said  that  as  the 
project  of  the  "Union  juridique  internationale" 
had  been  mentioned,  he  wished  to  make  a  short 
resume  before  the  Committee  of  the  dispositions 
of  this  project  relating  to  the  points  on  the 
Agenda. 

The  project  in  question  provided  for  a  Court 
of  15  judges.  The  Court  should  always  meet  in 
full  sitting;  the  number  of  judges  present  must 
never  be  less  than  9.  The  Union  first  considered 
the  number  n,  but  the  number  15  had  been 
fixed  in  order  to  make  it  possible  to  insert  in  the 
plan  the  right  of  challenge.  This  right  was  ne- 
cessary. One  of  the  parties  concerned  in  a  case 
might  have  perfectly  justified  motives  for  wish- 
ing to  exclude  a  certain  judge  from  participation 
in  the  particular  case.  These  motives  might  very 
well  be  of  such  a  kind  that  they  should  not  be 
divulged  though  they  might  contain  nothing  of- 
fensive to  the  judge  excluded. 

M .  d  e  L  a  p  r  a  d  e  1 1  e  mentioned  as  an  example 
a  case  in  which  the  judge  was  interested  in  the 
matter  before  the  Court,  or  had  taken  part,  in 
the  interests  of  one  of  the  parties,  in  the  prelim- 
inary work  on  the  case. 

If  the  parties  did  not  use  the  right  of  challenge 
the  elimination  might  be  made  by  drawing  lots. 
In  any  case  the  number  1 1  should  be  a  minimuhi. 
The  possibility  of  the  case  continuing  for  a  long 
time  must  be  considered,  when  one  or  more 
judges  might  become  unable  to  take  part  in  the 
deliberations.  The  quorum  of  the  judges  should 
be  9  or  possibly  7.  The  number  of  judges  must 
not  drop  below  this  figure. 
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pos£s  de  5  juges  au  maximum.  II  dit  que  si  Ton 
propose  maintenant  de  tripler  le  nombre,  c'est 
en  vue  de  n'etre  point  forcd  de  voir,  a  la  fin  de 
la  procedure,  le  nombre  descendre  au-dessous 
de  ce  chiffre. 

En  ce  qui  concerne  la  question  de  la  parti  ci- 
pation  de  juges  nationaux,  M.  de  Lapradelle 
se  reiere  a  1'article  10  du  projet  de  1'Union 
juridique.  Get  arricle  stipule  que,  quand  un  juge 
est  de  la  nationalite  de  1'une  des  parties  en  litige, 
sans  que  1'autre  partie  soit  representee  par  1'un 
de  ses  nationaux,  il  doit  c&ier  sa  place. 

Les  Etats  qui  auront  le  plus  souvent  k  plaider 
devant  la  Cour  y  auront  probablement  des  juges 
de  leur  nationality.  Ces  juges  resteront  done 
membres  de  la  Cour,  lorsque  les  interets  de  leurs 
deux  pays  respectifs  seront  en  cause.  C'est  Ik 
une  garantie  de  justice.  M.  de  Lapradelle  ne 
pretend  pas  que  les  juges  en  question  rendent  une 
justice  plus  juste  que  les  autres;  mais  il  faut 
manager  les  susceptibilites  nationales;  et,  comme 
1'a  remarque"  M.  Louis  Renault,  la  presence 
a  la  Cour  de  juges  appartenant  k  la  nationality 
des  parties  en  cause  permet  de  recliger  les  sen- 
tences de  facon  a  eviter  d'irriter  les  susceptibi- 
lites nationales;  ainsi  les  sentences  auront  un 
maximum  de  force  conciliatrice. 

Si  1'une  des  parties  seulement  est  representee 
k  la  Cour,  le  probleme  ne  se  prdsente  pas  sous 
le  meme  aspect.  Pour  que  les  deux  parties  fus- 
sent  representees  dans  ces  conditions  il  faudrait 
la  presence  d'un  juge  national  ad  hoc;  mais  il 
faut  eviter  les  juges  siegeant  pour  1'occasion. 

M.  de  Lapradelle  fait  remarquer  que 
1'Union  juridique  a  vote"  son  texte  k  Tunanimite. 

II  resume  ce  texte.  Si  les  deux  parties  sont 
representees  k  la  Cour,  les  juges  nationaux  peu- 
vent  garder  leurs  sieges.  Si  1'une  seulement  des 
parties  est  representee,  le  juge  de  sa  nationality 
doit  ceder  sa  place.  Si  aucune  des  parties  n'est 
representee,  on  evitera  d'y  envoyer  des  assesseurs 
qui  auraient  n^cessairement  une  position  infe- 
rieure  k  celle  des  juges  reguliers. 


Le  PRESIDENT  regrette  qu'on  n'ait  pas 
adopts  la  proposition  faite  par  Mr.  Root  de 
prendre  le  projet  de  1907  comme  base  des  dis- 
cussions. II  lui  semble  qu'il  faudrait  s'6carter  le 
moins  possible  d'un  projet  accepte"  par  les  Puis- 
sances. Ce  projet  institue  en  vue  de  faciliter  la 
procedure,  une  Delegation  speciale  de  trois  ju- 


M.  de  Lapradelle  was  quite  aware  that 
international  tribunals  were  usually  composed  of 
a  maximum  of  5  judges.  He  said  that  the  reason 
for  the  present  proposal  to  treble  the  number 
was  to  avoid  the  possibility  of  being  obliged  to 
go  below  this  figure  at  the  end  of  the  procedure. 

Concerning  the  question  of  the  participation 
of  national  judges,  M.  de  Lapradelle  re- 
I'rrred  to  Art.  10  of  the  project  of  the  Union 
juridique.  This  Article  stipulates  that,  when  a 
judge  is  of  the  same  nationality  as  one  of  the 
contesting  parties,  without  the  other  party  being 
represented  by  one  of  its  nationals,  he  should 
give  up  his  seat. 

Those  States  which  will  most  often  be  con- 
cerned in  cases  before  the  Court  will  probably 
have  judges  of  their  nationality  on  it.  These 
judges  will  remain  members  of  the  Court  when 
the  interests  of  their  respective  countries  arie 
at  issue.  Therein  will  be  a  guarantee  of  justice. 
M.  de  Lapradelle  did  not  mean  that  these 
judges  would  administer  justice  more  fairly  than 
the  others,  but  national  susceptibility  must  be 
treated  with  regard,  and  as  M.  Louis  Renault 
has  said,  the  presence  on  the  Court  of  judges 
of  the  same  nationality  as  the  contesting  parties 
will  allow  sentence  to  be  delivered  without  in- 
censing national  susceptibilities ;  in  this  way  sen- 
tences will  have  as  great  a  conciliatory  effect 
as  possible. 

If  only  one  of  the  parties  is  represented  on 
the  Court  the  problem  is  not  the  same. 

In  order  that  both  parties  should  be  represented, 
the  presence  of  a  national  judge  ad  hoc  would 
be  necessary;  however,  care  must  be  taken  to 
avoid  judges  sitting  only  for  a  single  case. 

M.  de  Lapradelle  pointed  out  that  the 
Union  juridique  had  adopted  its  project  unani- 
mously. 

He  summed  up :  if  both  parties  are  represented 
on  the  Court  the  national  judges  may  keep  their 
seats.  If  one  only  of  the  parties  is  represented 
the!  judge  of  the  same  nationality  (must  give  up  his 
seat.  If  neither  party  is  represented,  the  appoint- 
ment of  assessors  who  necessarily  would  occupy 
an  inferior  position  to  ordinary  judges  would  be 
avoided. 

The  PRESIDENT  regretted  that  the  proposal 
of  Mr.  Root  to  take  the  project  of  1907  as  a 
basis  of  discussion  had  not  been  adopted.  It 
iseemed  to  him  that  the  Committee  ought  as 
far  as  possible  to  proceed  along  the  lines  of  a 
project  which  had  already  been  adopted  by  the 
Powers.  This  plan  provided  for  a  special  Dele- 
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ges.  Si  Ton  compose  la  Cour  de  treize  juges,  on 
aboutira  a  une  organisation  singulierement  com- 
pliquee  et  souvent  contraire  au  desir  des  parties. 
La  recusation  amenerait  peut-etre  1'elimination 
des  meilleurs  parmi  les  juges,  peut-etre  a  cause 
de  leur  superiorite  meme. 

II  faut  distinguer  entre  la  notion  de  1'incompa- 
tibilite,  qui  a  pour  consequence  une  option  neces- 
saire  entre  les  deux  qualites  declarees  incompa- 
tibles,  et  celle  de  la  recusation,  qui  vise  1'exclusion 
d'un  juge  sans  motif  de"fini.  S'il  est  necessaire 
de  tenir  compte  des  incompatibility's,  la  recusa- 
tion, par  contre,  presente  des  dangers  a  cause  des 
calculs  et  des  combinaisons  occultes  qu'elle  pent 
favoriser;  son  experience  permet  au  President  de 
dire  que  ce  danger  n'est  pas  imaginaire.  L'expe- 
rience  lui  enseigne  egalement  que  s'il  y  a  un 
grand  nombre  de  juges  il  en  resulte,  etant  donne 
les  absences,  les  re"cusations,  les  questions  de 
quorum  qui  en  decoulent,  un  grave  danger  d'ar- 
bitraire  quant  a  la  composition  de  la  Cour.  Pour- 
quoi  aller  centre  ce  qui  a  ete  decide  par  une 
assemblee  unanime  des  Etats  en  1907?  Cinq 
juges  ont  bien  suffi  jusqu'a  present;  au  lieu  du 
droit  de  recusation,  il  vaut  mieux  avoir  des  cas 
d'incompatibilite  bien  de"finis  et  dont  la  realite 
serait  constatee,  le  cas  echeant,  par  la  Cour  elle- 
meme. 


M.  LODER  desire  faire  part  de  quelques  ex- 
periences personnelles.  Une  Cour  compose"e  d'un 
nombre  restreint  de  juges  travaille  mieux  qu'un 
tribunal  nombreux:  les  discussions  sont  plus  ser- 
rees  et  les  membres  ont  un  sentiment  plus  net 
de  leur  responsabilite".  M.  Loder  termine  en 
rappelant  la  grande  autorite  du  juge  unique  en 
Angleterre. 

Apres  qu'un  echange  de  vues  avec  le  Pre"si- 
dent  eut  permis  de  constater  que  la  question 
portee  au  No.  7  du  questionnaire,  a  savoir  la  divi- 
sion de  la  Cour  en  chambres,  pouvait,  elle  aussi, 
etre  examinee,  comme  e"tant  intimement  liee  aux 
sujets  en  discussion,  M.  HAGERUP  poursuit 
1'exposd  de  ses  vues. 

II  a  pu  constater  que  les  archives  de  Ministe- 
res  des  Affaires  Etrangeres  renferment  de  nom- 
breuses  questions  laissees  sans  solution  parce 
qu'on  a  he"sit£  k  mettre  en  branle  pour  les  tran- 
cher,  le  lourd  appareil  de  1'arbitrage.  II  desire 
voir  constituer  une  chambre  composes  d'un 
nombre  limite  de  juges  pour  trancher  ces  conflits. 

En  general,  il  est  d'avis  qu'un  grand  nombre 
de  juges  n'est  pas  fait  pour  augmenter  1'autorite 
de  la  Cour;  pourtant,  puisqu'il  s'agit  d'une  juri- 
diction  Internationale,  il  faut  peut-etre  prendre  en 


gation  of  three  judges  to  expedite  procedure. 
If  the  Court  were  composed  of  13  judges  the 
result  would  be  a  very  complicated  organisation 
and  often  contrary  to  the  wishes  of  the  parties. 
Challenge  might  lead  to  the  exclusion  of  the 
best  of  the  judges,  perhaps  because  of  their 
superiority. 

A  distinction  must  be  made  between  the  con- 
ception of  incompatibility,  which  entails  a  'ne- 
cessary choice  between  the  two  functions  de- 
clared incompatible,  and  the  conception  of  chal- 
lenge by  which  a  judge  is  debarred  for  no  stated 
reason.  If  it  is  necessary  to  take  incompatibili- 
ties into  account,  challenging,  on  the  other  hand, 
involved  dangers,  because  of  intrigues  and  hidden 
combinations  which  it  favours;  the  President 
added  that  in  his  .experience  this  danger  was 
not  at  all  imaginary.  Experience  also  had  taught 
him  that  if  there  were  a  large  number  of  judges, 
absences,  challenges,  and  resulting  questions  of 
quorum  would  give  rise  to  the  grave  danger  of 
having  the  Court  composed  in  an  arbitrary  man- 
ner. Why  proceed  in  opposition  to  that  which 
was  decided  by  a  unanimous  assembly  of  States 
in  1907  ?  Five  judges  have  been  quite  enough  up 
till'  now ;  instead  of  the  right  of  challenge  it  would 
be  much  better  to  have  cases  of  incompatibility 
clearly  defined,  whose  existence  in  fact  should  be 
established  in  particular  cases  by  the  Court  itself. 

M.  LODER  wished  to  relate  some  personal 
experiences.  A  Court  composed  of  a  limited  num- 
ber of  judges  works  better  than  a  large  tribunal : 
discussions  are  more  to  the  point  and  the  mem- 
bers have  a  greater  sense  of  their  responsibility. 
M.  Loder  ended  by  alluding  to  the  great 
authority  of  single  judges  in  England. 

M.  HAGERUP  said  that,  after  a  conversation 
with  the  President,  he  was  able  to  state  that  the 
subject  considered  in  number  7  of  the  question- 
naire -  -  namely 'the  division  of  the  Court  into 
chambers  -  -  also  could  be  examined  as  it  was 
closely  related  to  the  subject  under  discussion. 
He  then  continued  to  explain  his  views. 

He '  stated  that  the  archives  of  the  various 
Foreign  Offices  contained  many  questions  left 
unsolved,  because  there  had  been  hesitation  to 
set  going  the  cumbersome  machinery  of  arbitra- 
tion to  solve  them.  He  wished  to  see  a  chamber 
composed  of  a  limited  number  of  judges  formed 
to  consider  these  cases. 

In  general,  he  was  of  opinion  that  a  great  num- 
ber of  judges  does  not  augment  the  authority 
of  the  Court;  however,  as  the  Committee  is 
dealing  with  an  international  jurisdiction,  he 
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consideration  la  ne"cessit£  d'assurer  une  represen- 
tation  plus  variee  au  sein  de  la  Cour. 

Sur  la  question  de  1'admission  de  juges  natio- 
naux  M.  Hagerup  se  rallie  k  1 'opinion  de  M. 
de  Lapradelle;  il  se  demande,  toutefois,  com- 
ment sera  re'solue  la  difficult^  qui  ne  manquera 
pas  de  se  presenter  lorsqu'il  y  aura  plusieurs  par- 
ties en  cause. 

Au  sujet  de  la  question  du  droit  de  re"cusation 
M.  Hagerup  dit  qu'il  faut  tenir  compte  de  la 
susceptibility  des  juges:  ceux-ci  n'accepteront  pas 
le  poste  qui  pourrait  leur  etre  offert,  s'ils  courent 
le  risque  d'etre  recuses. 

M.  Hagerup  croit  que  1'on  a  eu  cette  rai- 
son  spe"ciale  d'adopter  le  droit  de  recusation:  on 
a  voulu  rendre  la  nouvelle  Cour  competente  pour 
les  litiges  de  toutes  sortes,  rneme  pour  les  ques- 
tions politiques.  Mais  M.  Hagerup  ne  pense 
pas  que  ce  point  de  vue  me'rite  d'etre  gene"rale- 
ment  accepte".  II  faut  bien  distinguer  entre  les 
questions  de  droit  et  celles  qui  doivent  etre 
re"solues  par  la  methode  de  conciliation,  ou  par 
un  tribunal  compost  pour  des  buts  politiques. 


LORD  PHILLIMORE  dit  qu'il  n'a  pas  en- 
core d'idees  bien  arrete'es  sur  les  questions  de 
la  recusation,  de  la  presence  de  juges  nationaux, 
et  du  nombre  des  juges;  mais  il  desire  soulever 
une  legere  protestation  a  propos  d'une  question 
d'ordre. 

On  a  fait  allusion  a  divers  projets  arrete's;  le 
projet  des  cinq  Puissances,  le  projet  scandinave, 
etc.  N'est-ce-pas  Ik  prejuger  un  peu  de  la  so- 
lution future?  Bien  qu'il  soit  reconnaissant  du 
travail  que  representent  les  projets  en  question, 
il  desire  souligner  que,  a  son  avis,  il  ne  faut  pas 
que  les  membres  du  Comite"  se  fassent  les  inter- 
pretes  de  tel  ou  tel  projet.  Le  Comite  se  re"unit 
pour  un  autre  but;  si  1'on  s'en  tient  a  1'ceuvre 
des  Conferences  ante>ieures,  on  n'aboutira  pas. 
II  faut  du  reste  tenir  compte  du  fait  que  les  pays 
latins  auraient  pu  se  concerter  sur  un  projet; 
qu'on  aurait  pu  faire  de  meme  aux  Etats-Unis,  etc. 

Lord  Phillimore  s'adresse  au  President 
qui  veut  qu'on  s'attache  k  1'oeuvre  de  La  Haye. 
Certes,  cette  ceuvre  me'rite  des  eloges,  mais  il 
ne  faut  pas  oublier  que  lorsqu'elle  a  etc  accom- 
plie,  la  juridiction  internationale  n'en  6ta.it  en- 
core qu'k  ses  debuts. 

A  La  Haye,  on  a  fait  une  tentative  plutot 
timide;  on  n'a  pas  cre6  un  veritable  tribunal,  on 
n'a  fait  qu'e"tablir  une  liste  de  juges.  Le  projet 
de  La  Haye  ne  sort  pas  du  cadre  de  1'arbitrage. 
L'idee  de  1907  de  diviser  la  Cour  en  chambres 


thought  perhaps  they  should  take  into  conside- 
ration the  necessity  of  assuring  a  more  varied 
representation  on  the  Bench. 

Concerning  the  question  of  the  admission  of 
national  judges,  M.  Hagerup  was  of  the  same 
opinion  as  M.  de  Lapradelle;  nevertheless, 
he  did  not  quite  see  how  the  difficulty,  which 
would  not  fail  to  arise  when  there  were  several 
parties  to  a  dispute,  should  be  solved. 

On  the  subject  of  the  question  of  the  right  of 
challenge,  M.  Hagerup  said  that  they  must 
take  into  account  the  feelings  of  the  judges: 
they  would  not  accept  the  positions  offered  to 
them  if  they  ran  the  risk  of  being  challenged. 

M.  Hagerup  thought  there  had  been  a 
special  reason  for  the  adoption  of  the  right  of 
challenge :  the  wish  to  make  the  new  Court  com- 
petent to  deal  with  all  kinds  of  disputes,  even 
political  disputes.  But  M.  Hagerup  did  not 
think  that  this  point  of  view  ought  to  be  gene- 
rally accepted.  A  distinction  must  be  drawn 
between  questions  of  law  and  questions  which 
must  be  solved  by  conciliatory  methods,  or  by 
a  tribunal  established  for  political  purposes. 

LORD  PHILLIMORE  said  that  he  had  not 
yet  made  up  his  mind  definitely  on  the  questions 
of  challenge,  the  presence  of  national  judges, 
and  the  number  of  judges,  but  he  wished  to 
make  a  slight  protest  on  a  point  of  order. 

Several  projects  had  been  mentioned :  the  Fivie- 
Power-Plan,  the  Scandinavian  project,  etc.  Would 
not  this  have  the  effect  of  slightly  prejudicing 
the  further  solution  of  the  problem?  Though  he 
thoroughly  recognised  the  value  of  the  work 
represented  by  these  projects,  he  wished  to  em- 
phasise that  in  his  opinion  the  members  of  the 
Committee  should  not  act  as  propounders  of  any 
existing  project.  The  Committee  was  assembled 
for  another  purpose.  If  they  were  bound  by  the 
work  of  previous  Conferences,  they  would  not 
succeed.  Further,  they  must  take  into  account 
the  fact  that  the  Latin  countries  might  equally 
well  have  united  to  compose  a  project;  so  might 
the  United  States,  etc. 

Lord  Phillimore  addressed  the  Presi- 
dent, whose  wish  was  to  start  from  the  work  of 
the  Hague.  That  work  certainly  deserved  the 
highest  praise,  but  it  must  not  be  forgotten  that 
at  the  time  when  it  was  done  international  juris- 
diction was  still  in  its  infancy. 

At  The  Hague  a  rather  timid  attempt  was 
made;  in  fact,  a  real  tribunal  had  not  been 
created,  only  a  list  of  judges  had  been  formed. 
The  project  of  the  Hague  could  only  be  classed 
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est  egalement  trop  liee  a  celle  de  1'arbitrage, 
puisque  les  chambres  seraient  composees  in 
casu.  Pour  etre  une  Cour  de  Justice  il  faut 
que  la  Cour  siege  in  plena. 

Pour  la  meme  raison,  il  faut  que  la  Cour  soit 
composee  de  hauts  magistrals,  qui  consacreront 
toute  leur  activite  a  1'oeuvre  du  tribunal;  et  il  est 
necessaire  que  le  nombre  en  soit  tres  limite", 
afin  qu'ils  puissent  tous,  ou  presque  tous,  pren- 
dre  part  a  chaque  proces.  Pour  obtenir  de  bons 
.  juges  il  faut  pouvoir  leur  donner  la  certitude 
qu'ils  auront  assez  de  travail. 

Au  point  de  vue  absolu,  le  nombre  de  cinq, 
ou  peut  etre  de  sept,  serait  le  meilleur.  II  faut 
cependant  tenir  compte  de  la  necessite  de  faire 
representer,  dans  la  mesure  du  possible,  les  dif- 
ferents  systemes  juridiques;  pour  cette  raison  il 
faut  avoir  un  nombre  plus  eleve.  On  peut  s'ar- 
reter  sur  les  chiffres  de  15,  13,  11.  . 

Lord  Phillimore  fait  valoir  qu'en  Angle- 
terre,  les  cours  peuvent  etre  composees  de  trois 
juges;  mais  qu'il  y  a  vu  des  cours  composees  de 
7,  de  8  et  de  12  juges.  II  rappelle  que  le  nombre 
des  juges  de  la  Cour  Supreme  des  Etats-Unis 
est  de  9. 

Pour  resumer,  il  dit  que  le  nombre  de  juges 
n'a  qu'une  importance  secondaire;  1'essentiel  c'est 
que,  dans  la  mesure  du  possible,  tous  les  juges 
siegent  en  meme  temps. 

Le  PRESIDENT  fait  remarquer  que  son  pro- 
jet  prevoit  9  juges  et  6  juges  suppleants;  le 
nombre  total  propose  par  lui  est  done  de  15. 

LORD  PHILLIMORE  ne  s'opppse  pas  a  ce 
qu'il  y  ait  des  juges  suppleants,  mais  il  faut  que 
leur  nombre  soit  tres  restreint. 

M.  HAGERUP  ne  comprend  pas  1'objet  de 
la  protestation  de  Lord  Phillimore.  En  se 
referant  aux  dispositions  du  projet  scandinave, 
il  a  cru  se  conformer  |aux  regies  de  procedure 
qui  prescrivent  que  les  membres  soumettront  au 
President  des  propositions  par  e"crit.  Au  lieu 
de  faire  recopier  les  dispositions  par  le  Secre"- 
tariat,  il  s'est  seulement  permis  de  renvoyer  a  un 
texte  se  trouvant  entre  les  mains  de  tous  les 
membres.  Lord  Phillimore  fait  valoir  la  ne"- 
cessite  de  ne  point  se  lier  les  mains  en  adoptant 
tel  ou  tel  projet.  M.  Hagerup  croit  que  les 
proces-verbaux  te"moigneront  qu'il  ne  s'est  point 
infeode  a  tel  projet  particulier.  II  rappelle  qu'aux 
termes  de  1'invitation  adresse"e  aux  membres,  ils 
sont  obliges  de  tenir  compte  des  projets  ante"- 
rieurs.  C'est  ce  qu'ii  a  fait.  II  a  soumis  un  texte 
inspire  de  1'un  de  ces  projets,  en  expliquant  ies 


as  a  form  of  arbitration.  The  idea  of  1907  to 
divide  the  Court  into  chamjbers,  also  is  too  .close- 
ly bound  to  the  idea  of  arbitration,  since  these 
chambers  would  be  formed  in  casu.  The  Court 
must  sit  in  pleno  to  be  a  real  Court  of  Justice. 

For  the  same  reason,  the  Court  must  be  com- 
posed of  eminent  magistrates,  who  would  devote 
all  their  energies  to  the  work  of  the  tribunal, 
and  it  was  necessary  that  the  number  should  be 
very  limited  to  permit  all  or  most  of  them  to  take 
part  in  each  case.  In  order  to  get  good  judges, 
it  must  be  possible  to  assure  them  that  they  will 
have  enough  work. 

From  an  abstract  point  of  view,  the  number  5, 
or  possibly  7,  would  be  best.  However,  one  must 
take  into  account  the  necessity  of  representing 
as  far  as  possible  the  different  legal  systems; 
for  this  reason  there  must  be  a  higher  number; 
15,  13,  or  ii  might  be  agreed  upon. 

Lord  Phillimore  pointed  out  that  in  Eng- 
land courts  could  be  composed  of  3  judges,  but 
that  he  had  seen  courts  composed  of  7,  8  and 
12  judges.  He  mentioned  that  the  number  of 
judges  on  the  Supreme  Court  of  the  United 
States  was  9. 

In  conclusion,  he  said  that  the  number  of 
judges  was  of  secondary  importance;  the  essential 
thing  was  that  as  far  as  possible  all  judges  should 
sit  at  the  same  time. 

The  PRESIDENT  called  attention  to  the  fact 
that  his  project  allowed  for  9  judges  and  6  ideputy 
judges;  the  total  number  proposed  was  there- 
fore 15. 

LORD  PHILLIMORE  did  not  object  to  there 
being  deputy  judges,  but  thought  their  number 
should  be  very  limited. 

M.  HAGERUP  did  not  understand  the  object 
of  Lord  Phillimore's  protest.  In  referring 
to  the  dispositions  of  the  Scandinavian  project, 
he  thought  that  he  had  conformed  to  the  rules 
of  procedure  laid  down,  namely,  that  the  mem- 
bers should  submit  their  proposals  to  the  Pre- 
sident in  writing.  Instead  of  having  the  pro- 
visions copied  by  the  Secretariat,  he  had  simply 
made  use  of  a  draft  already  in  the  possession  of 
all  the  members.  Lord  Phillimore  had 
pointed  out  the  necessity  of  not  tying  the  hands 
of  the  Committee  by  adopting  any  particular 
project.  M.  Hagerup  thought  that  the  proces- 
verbaux  bore  witness  that  he  had  not  bound 
himself  to  any  particular  project.  He  recalled 
the  fact  that  in  the  invitation  addressed  to  the 
members,  they  were  called  upon  to  take  into 
account  previous  proposals.  That  was  what  he 


-  176  - 


considerations  sur  lesquelles  ce  texte  s'appuie.  Si 
cette  maniere  de  proc&ier  appelle  une  protesta- 
tion, il  se  demande  s'il  peut  continuer  a  prendre 
part  aux  discussions. 

LORD  PHILLIMORE  explique  qu'il  y  a  un 
malentendu.  II  regrette  de  s'etre  servi  du  mot 
protestation. 

M.  HAGERUP  admet  que  ce  mot  lui  a  fait 
faire  fausse  route. 

Le  PRESIDENT  declare  que  1'incident  est 
clos.  II  resume  les  methodes  dont  on  peut  se 
servir  pour  soumettre  une  proposition  au  Co- 
mite";  ou  on  la  notifie  par  e"crit  au  President 
qui  la  remet  au  Secretariat  pour  etre  commu- 
niqude  a  tous  les  membres,  ou  bien  on  fait  sien 
tel  ou  tel  projet  de"ja  existant. 

M.  HAGERUP  poursuit  rexpose"  de  son  point 
de  vue.  II  souligne  d'abord  qu'il  considere  les 
questions  sans  aucune  idee  pre"concue. 

S'adressant  a  Lord  Phillimore,  il  dit  que 
les  chambres  en  lesquelles  la  Cour  devrait  pou- 
voir  se  scinder,  ne  seraient  point  choisies  par 
les  parties  pour  tel  litige  determine';  il  y  aurait 
par  exemple,  une  chambre  de  procedure  som- 
maire.  Pareille  chambre  est  de"sirab'e  afin  de  don- 
ner  une  solution  rapide  et  peu  couteuse  a  main- 
tes  questions  qui  sont  jusqu'ici  resides  dans  les 
archives.  II  croit  que  ce  procedd  donnera  en  meme 
temps  satisfaction  a  l'id£e  exprimee  par  Lord 
Phillimore,  qu'il  ne  faut  pas  laisser  les  juges 
inoccupes;  il  se  range  entierement  a  cette  opinion. 
La  creation  d'une  chambre  de  procedure  som- 
maire  a  dejk  &6  preVue  par  la  Convention  de 
La  Haye.  Elle  a  etc  pre"conise"e  par  M.  Asser 
et  M.  Renault,  pour  les  raisons  que  vient 
d'exposer  M.  Hagerup. 

M.  DE  LAPRADELLE  est  d'avis  qu'on  peut 
parer  au  besoin  d'une  procedure  sommaire  en 
conferant  au  President  ou  a  un  membre  de 
la  Cour  le  droit  de  prendre,  seul,  des  decisions 
en  cas  d'urgence;  ce  systeme  existe  en  France. 
M.  de  Lapradelle  fait  allusion  k  la  procedure 
des  re'fe're's:  les  parties  peuvent,  en  s'adressant 
k  la  Cour,  specifier  que  le  President,  ou  un 
juge  de"signe"  par  lui,  de"cidera  seul. 

La  m^thode  qui  consiste  k  scinder  la  Cour  en 
chambres  est  plus  compliqu£e.  On  pourrait  arri- 
ver  au  meme  but  d'une  fagon  plus  simple,  en 
stipulant  que  la  Cour  ne  doit  sidger  qu'in 
plena,  mais  que  des  decisions  peuvent  etre  pri- 
ses, en  cas  d'urgence  et  si  les  parties  le  de'sirent, 


had  done.  He  had  submitted  a  draft  based  on 
one  of  these  projects  and  explained  the  principles 
on  which  the  draft  was  based.  If  this  procedure 
gave  rise  to  a  protest  he  did  not  see  how  he 
could  continue  to  take  part  in  the  discussions. 

LORD  PHILLIMORE  explained  that  there 
was  a  misunderstanding.  He  regretted  that  he 
had  used  the  word  "protest." 

M.  HAGERUP  admitted  that  this  word  had 
misled  him. 

The  PRESIDENT  declared  the  incident 
closed.  He  repeated  the  methods  of  submitting  a 
proposal  to  the  Committee :  either  a  member  shall 
submit  it  in  writing  to  the  President,  who 
sends  it  to  the  Secretariat  for  distribution  to  all 
the  members,  or  else  he  shall  adopt  one  of  the 
already  existing  plans  as  his  own. 

M.  HAGERUP  continued  the  explanation  of 
his  point  of  view.  He  began  by  emphasizing  that 
he  considered  all  questions  with  an  open  mind. 

Addressing  Lord  Phillimore,  he  said  that 
the  chambers  into  which  the  Court  should  be 
able  to  divide  itself  would  not  be  chosen  by 
the  contesting  parties  in  a  certain  case.  There 
would  be,  for  example,  a  section  of  summary  pro- 
cedure. Such  a  section  is  desirable  in  order  to 
make  possible  a  rapid  and  inexpensive  procedure 
for  dealing  with  many  questions  which  up  to  this 
time  have  remained  in  the  archives.  He  thought 
this  method  would  also  meet  the  argument  ex- 
pounded by  Lord  Phillimore,  to  keep  the 
judges  busy.  He  was  in  complete  agreement  with 
this  idea.  The  formation  of  a  section  of  summary 
procedure  had  already  been  foreseen  in  th|e 
Hague  Convention.  It  had  been  recommended 
by  M.  Asser  and  M.  Renault,  for  the  reasons 
just  given  by  M.  Hagerup. 

M.  DE  LAPRADELLE  was  of  opinion  that 
one  could  meet  the  need  for  a  summary  proce- 
dure by  conferring  on  the  President  or  a  member 
of  the  Court  the  right  to  make  decisions  alone 
in  urgent  cases.  This  system  existed  in  France. 
M.  de  Lapradelle  mentioned  the  "procedure 
des  refereV'.  The  parties  may,  when  putting  the 
case  before  the  Court,  specify  that  the  President 
or  a  judge  appointed  by  him  shall  decide  the 
case  by  himself. 

The  method  of  dividing  the  Court  into  sections 
was  more  complicated.  The  same  end  might  be 
achieved  in  a  simpler  way  by  stipulating  that 
the  Court  should  only  sit  in  pleno,  but  that 
decisions  might  be  taken,  in  urgent  cases,  and 
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par  le  President  seul  ou  par  un  juge  designe 
par  lui. 

LORD  PHILLIMORE  suggere  l'ide"e  de  d£ci- 
sions  urgentes  a  prendre  par  trois  juges. 

M.  DE  LAPRADELLE  reserve  son  opinion  a 
ce  sujet. 

Le  PRESIDENT  rappelle  que  la  Convention 
de  1907  a  preVu  la  creation  d'une  procedure  som- 
maire. 

M.  DE  LAPRADELLE  repond  que  ce  n'est 
la  qu'une  procedure  d'arbitrage,  non  pas  une 
veritable  procedure  judiciaire. 

M.  RICCI-BUSATTI  fait  remarquer  que  les 
trois  questions  qu'on  est  en  train  de  discuter  sont 
liees  entre  elles,  ainsi  qu'a  la  question  fondamen- 
tale  qui  a  6t6  discutee  tout  d'abord. 
•  Pour  pouvoir  les  resoudre,  il  faut  commencer 
par  se  rendre  compte  du  caractere  de  la  nouvelle 
Cour. 

'On  a  dit  qu'il  faut  creer  une  institution  comple- 
tement  differente  de  la  Cour  d'Arbitrage,  une  in- 
stitution purement  juridique,  pareille  aux  Cours 
nationales  de  chaque  pays.  Cette  conception  pr6- 
sente  des  difficultes  d'ordre  theorique  et  pratique. 
En  theorie,  elle  presuppose  une  autorite"  sup6- 
rieure,  dont  elle  tiendrait  son  pouvoir;  en  1'etat 
actuel  des  relations  internationales,  cette  autorit£ 
n'existe  pas.  En  pratique,  elle  exige  des  juges 
toujours  presents  au  siege  de  la  Cour,  afin  d'en 
assurer  la  permanence  effective;  mais  comme  la 
Cour  ne  sera  probablement  occupee  que  pendant 
quelques  semaines  chaque  annee,  il  sera  bien  dif- 
ficile de  trouver  des  personnes  qualifiers  pour 
I'accomplissement  de  leur  tache,  qui  soient  dis- 
posees  a  accepter  un  poste  de  juge. 

M.  Ricci-Busatti  part  personnellement 
d'une  conception  differente:  il  maintient  son  point 
de  vue,  k  savoir  qu'il  ne  faut  pas  trop  distinguer 
entre  la  nouvelle  Cour  et  1'ancienne  Cour  d'Ar- 
bitrage, et  qu'il  n'y  a  pas  de  difference  essentielle, 
surtout  dans  le  domaine  des  rapports  internatio- 
naux,  entre  la  fonction  arbitrate  et  la  fonction 
judiciaire.  Dans  ces  conditions,  il  propose  le 
systeme  suivant:  la  Cour  d'Arbitrage  se  com- 
poserait  toujours  d'une  liste  comprenant  un  nom- 
bre  de  membres  assez  e"leve\  La  nouvelle  Cour 
se  composerait  e'galement  d'une  liste,  qui  ne  com- 
prendrait  toutefois  que  15  ou  20  noms;  le  tribunal 
qui  connaitrait  d'un  litige  determine  serait  com- 
post de  juges  choisis  dans  cette  derniere  liste. 
Les  details  de  1'organisation  de  la  Cour  devraient 
permettre  aux  parties  de  faire  ce  choix,  voire 
meme  s'entendre  pour  soumettre  leurs  diffeVends 


if  the  parties  wish  it,  by  the  President  alone,  or 
by  a  single  judge  selected  by  him. 

LORD  PHILLIMORE  suggested  that  judg- 
ments in  cases  of  urgency  should  be  delivered 
by  three  judges. 

M.  DE  LAPRADELLE  reserved  his  opinion 
on  this  subject. 

The  PRESIDENT  recalled  that  the  Conven- 
tion of  1907  provided  for  the  creation  of  a  section 
of  summary  procedure. 

•  M.  DE  LAPRA'DELLE  answered  that  that 
was  only  a  procedure  by  arbitration  and  not  really 
a  judicial  procedure. 

M.  RIOCI-BUSATTI  remarked  that  the  three 
questions  which  are  under  discussion  were  closely 
united  to  one  another,  and  also  to  the  funda- 
mental questions  just  discussed. 

In  order  to  solve  them,  one  must  begin  by 
considering  the  character  of  the  new  Court. 

It  has  been  said  that  a  new  institution,  com- 
pletely different  from  the  Court  of  Arbitration 
must  be  created;  a  new  juridical  body  similar  to 
the  national  courts  of  all  countries.  This  idea 
presents  theoretical  and  practical  difficulties.  In 
theory,  it  presupposes  a  superior  authority  from 
which  it  derives  its  authority;  and  in  the  present 
conditions  of  international  relations  this  authority 
does  not  exist.  In  practice,  it  entails  a  continual 
presence  of  judges  at  the  seat  of  the  Court,  in 
order  to  assure  its  permanent  character,  but, 
as  the  Court  probably  would  only  be  occupied 
during  a  few  weeks  in  each  year,  it  would  be 
very  difficult  to  find  persons  qualified  for  the 
discharge  of  their  duty  who  would  be  willing  to 
accept  a  post  as  judge. 

M.  Ricci-Busatti  personally  started  from 
an  entirely  different  conception:  he  maintained 
his  point  of  view  that  too  much  distinction  should 
not  be  drawn  between  the  new  Court  and  the 
old  Court  of  Arbitration;  that  there  was  no 
essential  difference,  especially  in  international 
relations,  between  Arbitration  and  strict  Justice. 
Under  these  conditions  he  proposed  the  following 
system:  The  Court  of  Arbitration  should  consist 
of  a  list  containing  a  sufficiently  large  number 
of  members.  The  new  Court  should  also  consist 
of  a  list  which,  however,  should  contain  only  15 
or  20  names ;  the  tribunal  which  was  to  deal  with 
a  particular  case  should  be  composed  of  judges 
chosen  from  this  last  list.  The  rules  laid  down 
for  the  organisation  of  the  Court  must  allow 
contesting  parties  to  choose  from  this  list;  they 
might  mutually  agree  to  submit  their  disputes 
to  a  single  judge,  or  even  to  allow  the  tribunal 
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a  un  seul  juge,  ou  encore  de  permettre  au  tri- 
bunal de  fonctionner  automatiquement,  quand 
accord  n'existe  pas,  ou  dans  les  cas  d'urgence. 
M.  Ricci-Busatti  est  heureux  de,  constatrr 
que  le  dernier  alinea  du  projet  qu'il  a  soumis, 
concernant  la  designation  d'un  juge  unique  et 
le  role  du  president  de  la  Cour,  se  rapproche  des 
propositions  que  vient  de  faire  M.  de  Lapra- 
delle. 

M.  LODER  exprime  sa  reconnaissance  a  Lo  rd 
Phil  li  mo  re  pour  l'expos£  qu'il  a  fait  de  ses 
vues,  mais  ne  peut  se  declarer  d'accord  avec  lui 
au  sujet  de  la  question  du  nombre  des  juges. 
II  admet  qu'il  peut  etre  ne'cessaire  de  fixer  un 
nombre  supe"rieur  k  9,  mais  il  ne  croit  pas  que 
la  Cour  doive  toujours  ne"cessairement  singer  in 
plena.  Elle  peut  se  diviser  en  chambres;  1'essen- 
tiel,  c'est  de  determiner  le  quorum  des  chambres. 
II  faut  qu'il  n'y  ait  aucune  incertitude  a  cet 
cgard.  Quant  au  systeme  de  re"cusation  d'office, 
?ans  motifs,  c'est  k  son  avis  un  systeme  odieux, 
auquel  il  s'opposera  de  toutes  ses  forces. 

M.  Loder  pense  qu'il  est  inutile  d'assurer  la 
representation  des  divers  systemes  juridiques  dans 
la  Cour.  La  nouvelle  Cour  appliquera  le  droit 
international;  et  ce  droit  est  vraiment  internatio- 
nal. Si  le  besoin  se  fait  sentir  d'elucider  un  point 
de  droit  national,  les  juges  eminents  dont  la 
Cour  sera  composed  pourront  bien  s'en  charger. 

Les  observations  de  M.  R  icci-B usatti  ont 
beaucoup  surpris  M.  Loder.  II  faut  se  placer 
au  point  de  vue  de  1'article  14  du  Pacte,  qui 
fait  une  distinction  formelle  entre  la  justice 
stricte  et  1'arbitrage. 


Le  PRESIDENT  fait  remarquer  que  dans  le 
Pacte  tous  les  differends  sont  classes  en  diffe- 
rends  arbitrables  et  non-arbitrables,  et  que  ces 
derniers  relevent  de  la  procedure  en  recomman- 
dation. 

M.  LODER  donne  lecture  du  texte  de  1'arti- 
cle 14  du  Pacte.  II  ne  s'agit  plus  d'e"tabh'r  une 
liste  de  membres  d'une  Cour,  il  s'agit  d'etablir 
une  Cour  qui  aura  une  permanence  re"elle  et 
effective. 

M.  Ricci-Busatti  peut  personnellement 
ctre  d'un  avis  contraire  mais  il  ne  faut  pas  ou- 
blier  que  le  Comite  a  etd  convoqu£  en  vertu  de 
i 'article  14  du  Pacte.  M.  Loder  craint  que  si 
M.  Ricci-Busatti  n'adopte  pas  ce  point  de 
vue,  il  deviendra  difficile  de  poursuivre  avec  lui 
la  discussion. 

M.  DE  LAPRADELLE  se  range  a  1'opinion 
'"xprime'e  par  M.  Loder.  M.  Ricci-Busatti 


to  work  automatically  when  this  agreement  docs 
not  exist,  or  in  urgent  cases. 

M .  Ricci-Busatti  was  pleased  to  state  that 
the  last  paragraph  of  the  project  he  had  sub- 
mitted concerning  the  appointment  of  a  single 
judge  and  the  duties  of  the  president  of  the  Court 
harmonised  with  the  proposal  that  M.  de  La- 
pradelle  had  just  made. 

M.  LODER  expressed  his  thanks  to  Lord 
Phillimore  for  the  explanation  he  had  given 
of  his  views.  He  could  not,  however,  agree  with 
Lord  Phillimore  on  the  subject  of  the  num- 
ber of  judges ;  he  admitted  that  it  might  be  neces- 
sary to  appoint  a  larger  number  than  9,  but  he 
did  not  think  it  necessary  that  the  Court 
should  always  sit  in  plena.  It  might  be 
divided  into  chambers ;  the  essential  thing  was 
to  decide  on  the  quorum  of  the  chambers.  There 
must  be  no  doubt  on  this  point.  As  to  the  system 
of  exclusion  ex-jure  without  reasons  given,  he 
thought  it  was  an  odious  system  and  he  would 
oppose  it  in  every  way. 

M.  Loder  thought  that  it  was  useless  to  have 
the  different  legal  systems  represented  on  the 
Court.  The  new  Court  will  apply  international 
law,  and  this  law  is  international  in  the  true 
sense  of  the  word.  If  the  need  arises  of  clearing 
up  a  point  of  national  law,  the  eminent  judges 
composing  the  Court  would  be  quite  able  to 
deal  with  it. 

The  remarks  of  M.  Ricci-Busatti  very 
much  surprised  M.  Loder.  It  is  necessary  to 
adopt  the  point  of  view  of  Article  14  of  the 
Covenant  which  makes  a  formal  distinction 
between  strict  Justice  and  Arbitration. 

The  PRESIDENT  remarked  that  in  the  Cove- 
nant all  the  disputes  are  classified  as  permitting  <  >r 
not  permitting  of  arbitration  ;  the  latter  give  occa- 
sion merely  for  a  recommendation. 

M.  LODER  read  the  text  of  Art.  14  of 
the  Covenant.  He  observed  that  this  Article  had 
not  in  view  the  making  up  of  a  list  of  members 
for  a  Court,  but  the  creation  of  a  Court  of  a 
really  permanent  character. 

M.  Ricci-Busatti  personally  might  be  of 
al  different  opinion,  but  one  should  not  forget  that 
the  Committee  had  been  summoned  by  virtue 
of  Article  14  of  the  Covenant.  However,  M. 
Loder  feared  that  if  M.  Ricci-Busatti  did 
not  accept  this  view,  it  would  become  difficult 
to  continue  the  discussion  with  him. 

M.  DE  LAPRADELLE  agreed  with  the  views 
set  forth  by  M.  Loder.  M.  Ric  ci- B  u  s  a  1 1  i 
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cst  favorable  a  1'idee  d'etablir  une  relation  entre 
la  Cour  d'Arbitrage  et  la  nouvelle  Cour  Per- 
rnanente,  qui  en  serait  extraite:  cette  id£e  va  a 
1'encontre  du  Pacte,  et  aussi  du  developpement 
du  droit  international. 

En  1907,  deja,  on  a  reconnu  que  la  Cour 
d'Arbitrage  etait  insuffisante,  et  on  a  poursuivi 
1 'ideal  de  la  creation  d'une  Cour  Permanente  de 
Justice.  C'est  cette  Cour  que  veut  r^aliser  le 
Pacte,  et  1'opinion  publique  clans  les  differents 
Etats  s'attend  a  voir  surgir  des  discussions  du 
Comite  une  institution  comparable  aux  institu- 
tions nationales  de  justice.  II  faut  que  le  Comite 
s'eloigne  de  1'ceuvre  de  La  Haye  pour  bien  accen- 
tuer  le  fait  qu'il  s'agit  de  creer  une  institution 
de  justice. 

M.  Ricci-Busatti  a  compare  son  systeme 
a  une  pyramide.  Cette  expression  a  rappeld  a 
M.  de  Lapradelle  la  constitution  frangaise  de 
Pan  VIII,  constitution  qui  n'a  certainement  pas 
eu  un  succes  pyramidal.  Done,  la  comparaison 
meme  effraye.  II  faut  resolument  se  placer  a  un 
autre  point  de  vue.  Mais  en  adoptant  cette  at- 
titude il  faut  tenir  compte  des  arguments  tires 
des  susceptibilites  nationales.  Chaque  peuple  veut 
avoir  son  siege  a  la  Cour.  Par  consequent,  plus 
la  Cour  contient  de  juges  et  de  juges  suppleants, 
plus  les  peuples  auront  confiance  en  elle,  et  plus 
grandes  seront  sa  force  et  son  influence. 

M.  de  Lapradelle  est  pret  a  se  rallier  a 
1'opinion  de  la  majority  en  ce  qui  concerne  la 
question  du  nombre  de  juges,  mais  il  souligne 
la  necessite  de  ne  pas  tenir  compte  seulement 
ides  exigences  de  la  raison;  il  faut  considerer 
egalement  les  possibilites  pratiques  et  les  sus- 
ceptibilites nationales. 


Le  PRESIDENT  reprend  la  question  des  rap- 
ports entre  la  Cour  d'Arbitrage  et  la  Cour  nou- 
velle. M.  Loder  estime  que  les  points  de  depart 
des  membres  sont  trop  differents  pour  qu'on 
puisse  s'entendre.  Le  President,  pour  sa  part, 
croit  que  cette  opinion  repose  a  1'origine  sur  une 
confusion. 

II  n'y  a  pas  de  difference  essentielle  et  fon- 
damentale  entre  la  Cour  d'Arbitrage  et  la  Cour 
de  Justice  au  point  de  vue  de  leur  competence 
virtuelle.  Les  deux  juridictions  connaissent  des 
questions  de  droit  qui  leur  sont  deferdes,  et  aussi 
des  questions  d'une  nature  non  juridique,  qui 
peuvent  leur  etre  accidentellement  soumises.  Nor- 
malement  les  deux  juridictions  statuent  en  droit: 
c'est  commettre  une  erreur  que  de  dire  que  la 
Cour  d'Arbitrage  statue  en  equite.  M.  Renault 
a  dit  qu'on  peut  seulement  donner  a  1'arbitre 
d'une  maniere  accessoire  la  fonction  de  conci- 


favoured  the  idea  of  establishing  a  connection 
between  the  Court  of  Arbitration  and  the  new 
Permanent  Court,  which  should  be  derived  from 
the  former :  this  idea  is  contrary  to  the  Covenant 
and  also  to  the  development  of  international  law. 

It  already  had  been  recognised  in  1907  that 
the  Court  of  Arbitration  was  insufficient.  The 
idea  was  taken  up  of  creating  a  Permanent  Court 
•of  Justice.  It  was  this  Court  which  the  Covenant 
intended  to  bring  into  being,  and  public  opinion 
in  all  countries  expects  to  see  an  institution  com- 
parable to  the  national  institutions  of  justice  re- 
sult from  the  discussions  of  this  Committee.  The 
Committee  must  keep  its  work  distinct  from  the 
work  done  at  the  Hague  in  order  to  make  it 
quite  clear  that  the  present  problem  is  to  create 
a  judicial  body. 

M.  Ricci-Busatti  had  compared  his  system 
to  a  pyramid.  This  expression  reminded  M.  de 
Lapradelle  of  the  French  constitution  of  the 
year  VIII  of  the  Revolution,  a  constitution  whose 
success  certainly  was  not  pyramidal.  He  felt  shy, 
therefore,  of  this  comparison.  It  was  essential  to 
adopt  another  standpoint,  but  in  doing  so  it  was 
necessary  to  consider  the  arguments  based  on 
national  susceptibility.  Every  nation  wished  to 
have  a  representative  on  the  Court.  Consequently 
the  larger  the  number  of  judges  and  deputy- 
judges  included  in  the  Court,  the  greater  would 
be  the  confidence  of  the  nations  in  the  Court  and 
the  greater  would  be  its  power  and  influence. 

M.  de  Lapradelle  was  ready  to  agree  with 
the  opinion  of  the  majority  concerning  the  ques- 
tion of  the  number  of  judges,  but  he  emphasised 
the  necessity  of  taking  into  account,  not  only 
scientific  requirements  but  also  the  practical  pos- 
sibilities and  national  susceptibilities. 

The  PRESIDENT  again  dealt  with  the  ques- 
tion of  the  relations  between  the  Court  of  Arbi- 
tration and  the  new  Court.  M.  Loder  had  said 
that  the  members'  fundamental  ideas  were  too 
different  to  permit  an  agreement.  The  Presi- 
dent, however,  thought  that  this  opinion  was 
based  on  a  primary  confusion  of  terms. 

There  was  no  essential  and  fundamental  differ- 
ence between  the  Court  of  Arbitration  and  the 
Court  of  Justice  with  regard  to  their  potential 
competence.  Both  jurisdictions  dealt  with  ques- 
tions of  law  presented  to  them,  and  also  with 
questions  not  so  strictly  legal,  which  might  be 
submitted  to  them.  Normally  both  jurisdictions 
decide  according  to  law :  it  would  be  a  mistake  to 
say  that  the  Court  of  Arbitration  made  use  only 
of  equity.  M.  Renault  has  said  that  concilia- 
tory functions  might  be  given  to  the  Court 
of  Arbitration  only  as  an  accessory  to  its  other 
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liateur.  II  peut  bien  en  e"tre  de  meme  en  ce  qui 
concerne  la  Cour  Permanente  de  Justice  Inter- 
nationale. 

Les  differences  entre  les  deux  Cours  apparais- 
sent  surtout  lorsque  Ton  considere  les  questions 
d'organisation  et  de  fonctionnement.  En  effet, 
les  regies  concernant  la  nomination  des  juges, 
la  permanence  de  la  juridiction,  la  procedure  et 
d'autres  points  encore,  ne  peuvent  pas  e"tre  les 
mimes  pour  les  deux  Cours. 

Le  President  appelle  de  nouveau  1'atten- 
tion  du  Comite  sur  le  fait  que  le  Pacte  ne  con- 
nait  que  la  distinction  entre  les  diffe"rends  arbi- 
trables  et  les  litiges  non  arbitrables,  ces  derniers 
devant  etre  soumis  au  Conseil  de  la  Soci^te"  des 
Nations. 

II  donne  lecture  des  articles  12  et  14  du  Pacte 
et  exprime  1'avis  que,  si  Ton  veut  concilier  ces 
deux  articles  selon  les  regies  ordinaires  de  1'in- 
terpre'tation  juridique,  on  arrive  clairement  a  ce 
re"sultat,  que  la  Cour  d'Arbitrage  et  la  Cour  Per- 
manente de  Justice  Internationale  peuvent  avoir 
la  meme  competence  et  qu'elles  ne  differeront 
que  dans  leur  organisation  et  leur  fonctionnement. 

L'objet  qu'on  a  en  vue  en  errant  une  Cour 
vraiment  permanente  est  surtout,  au  dire  du  re- 
grette  M.  Asser,  d'^viter  la  procedure  souvent 
<  ompliquee,  lourde  et  couteuse  de  1'arbitrage,  et 
d'avoir  des  juges  professionnels  domicilies  au 
siege  de  la  Cour. 

En  terminant,  le  President  revient  a  1'ceuvre 
de  La  Haye.  II  rappelle  que  1'objet  de  la  juri- 
diction intemationale  projetee  en  1907  a  ete  de 
rendre  des  jugements  sur  la  base  du  droit.  II 
ajoute  qu'il  est  juridiquement  impossible  de  don- 
ner  a  la  Cour  preVue  par  1'article  14  du  Pacte 
un  caractere  radicalement  different  a  ce  point 
de  vue,  de  celui  de  la  Cour  d'Arbitrage. 

M.  LODER,  reprenant  1'argument  tire"  par  le 
President  de  1'article  12  du  Pacte,  fait  ob- 
server que  cet  article  ne  parle  que  de  conflits 
susceptibles  d'entrainer  une  rupture. 

II  poursuit  en  faisant  valoir  que  1'objet  des 
deux  juridictions,  arbitrale  et  judiciaire,  est  le 
me'me;  savoir  la  realisation  de  la  justice.  Mais 
les  fonctions  des  deux  juridictions  sont  fonciere- 
ment  diffe" rentes;  et  les  differences  ne  sont  pas 
seulement  dans  1'organisation.  Le  but  de  1'arti- 
cle 14  est  en  effet  de  fonder  un  tribunal  devant 
lequel  une  partie  pourrait  citer  la  partie  adverse; 
la  juridiction  de  la  Cour  d'Arbitrage  est  pure- 
ment  facultative. 

Le  PRESIDENT  estime  qu'il  n'y  a  pas  lieu 
d'insister  davantage  sur  le  texte  du  Pacte  qui 
parait  clair. 


work.  The  same  applied,  according  to  the  Pre- 
sident, to  the  Permanent  Court  of  International 
Justice. 

The  difference  between  the  two  Courts  above 
all  appeared  when  the  questions  were  considered 
as  to  how  they  were  organized  and  how  they 
worked.  The  rules  governing  the  nomination  of 
judges,  the  permanence  of  the  jurisdiction  and 
the  procedure  etc.  could  not  be  the  same  in  the 
two  Courts. 

The  President  again  called  the  attention  of 
the  Committee  to-  the  fact  that  the  Covenant 
only  made  a  distinction  between  disputes  capable 
of  settlement  by  arbitration  and  cases  not  suit- 
able for  arbitration;  the  latter  are  to  be  submitted 
to  the  Council  of  the  League  of  Nations. 

He  read  articles  12  and  14  of  the  Covenant 
and  said  that  in  his  opinion,  if  these  two  articles 
were  reconciled  according  to  the  ordinary  rales 
of  legal  interpretation,  the  result  would  be  that 
the  Court  of  Arbitration  and  the  Permanent 
Court  of  International  Justice  might  have  the 
same  competence  and  would  only  differ  in  their 
organisation  and  their  working. 

The  object  in  view  when  creating  a  really  Per- 
manent Court  is  above  all,  according  to  M. 
Alsser,  to  avoid  the  often  complicated,  slow, 
and  expensive  procedure  of  arbitration,  and  to 
have  professional  judges  resident  at  the  seat  of 
the  Court. 

In  conclusion,  the  President  reverted  to  the 
subject  of  the  work  of  the  Hague.  He  recalled 
that  the  object  of  the  project  of  international 
jurisdiction  of  1907  had  been  to  deliver  judg- 
ments based  on  law.  He  added  that  it  was  legally 
impossible  to  give  the  Court  mentioned  in  Art. 
14  of  the  Covenant  a  character  radically  different 
in  this  respect  from  that  of  the  Court  of  Arbi- 
tration. 

M.  LODER  taking  up  the  argument  based  by 
the  President  on  Article  12  of  the  Covenant, 
pointed  out  that  this  Article  mentioned  only  dis- 
putes likely  to  lead  to  a  rupture. 

He  continued  by  pointing  out  that  the  object 
of  the  two  jurisdictions  of  arbitration  and  justice 
was  the  same;  namely  -  -  to  assure  that  justice 
be  done.  But  the  functions  of  the  two  jurisdic- 
tions were  fundamentally  different,  the  diffe- 
rences were  not  only  in  the  organisation.  The 
aim  of  Article  14  is  in  reality  to  found  a  tribunal 
before  which  one  party  might  call  the  opposing 
party ;  submission  to  the  jurisdiction  of  the  Court 
of  Arbitration  is  purely  optional. 

The  PRESIDENT  thought  that  it  was  useless 
to  discuss  any  longer  the  text  of  the  Covenant, 
which  appeared  clear. 
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M.  DE  LAPRADELLE  donne  lecture  de  1'ar- 
ticle  14;  d'apres  lui  il  ne  faut  pas  exagerer  I'id6e 
de  M.  Loder,  puisque,  aux  termes  de  1'article 
pre'cite',  la  Cour  connaitra  de  tout  litige  que  les 
parties  lui  soumettront.  M.  de  Lapradelle  es- 
time  que  la  difference  entre  les  deux  tribunaux 
reside  plutot  dans  le  fait  que,  tandis  que  la  fonc- 
tion  de  la  Cour  d' Arbitrage  est  plus  large  et  plus 
souple,  celle  de  la  Cour  nouvelle  sera  strictement 
juridique. 


Mr.  ROOT  emet  une  suggestion  au  sujet  de 
la  question  du  nombre  des  juges. 

Les  conditions  dont  il  faut  tenir  compte  pour 
re"gler  cette  question  sont  sujettes  a  des  change- 
ments.  A  1'heure  actuelle  la  Soci£te  des  Nations 
comprend  moins  de  la  moitie  de  la  population 
de  1'Europe;  le  temps  viendra  ou  les  autres  Etats, 
representant  la  vaste  population  de  1'Europe 
Orientale,  entreront  dans  la  Soci^te.  II  faut  qu'il 
en  soil  ainsi  pour  que  le  but  de  la  Societe  - 
assurer  une  meilleure  entente  entre  les  nations 
en  vue  du  maintien  de  la  paix  puisse  etre 
realise.  Mr.  Root  exprime  aussi  1'espoir  .que 
les  objections  soulevees  dans  son  pays  centre 
certaines  dispositions  du  Pacte  de  la  Soci&e  des 
Nations  pourront  etre  ecartees  par  des  amende- 
ments,  de  facon  a  permettre  aux  Etats -Unis  d'en- 
trer  dans  la  Socie'te.  II  ajoute  k  cet  egard  qu'il 
prefere  1'expression  ,,Societ6  des  Nations"  a  celle 
de  ,,Ligue  des  Nations",  parce  que  1'association 
entre  les  nations  doit  etre  fondee  non  pas  sur  un 
contrat,  mais  sur  une  entente. 

L'id^e  qu'il  desire  suggerer,  c'est  que,  lorsque 
le  Comit£  proposera  le  nombre  des  juges  dont 
sera  composed  la  Cour,  il  envisage,  non  seule- 
ment   les   conditions   telles   qu'elles  seront   a   ce 
moment,   mais  aussi   telles   qu'elles  seront  dans 
un  avenir  plus  lointain.  II  propose  que  le  nombre 
fix£  au  d6but  soil  moins  6lev6  que  le  chiffre  d6- 
finitif:  si  1'on  veut  atteindre  finalement  le  nom- 
bre de  15,  le  chiffre  de  9  doit  etre  suffisant  pour 
le  moment.   En   fixant   un  nombre  moins   eleve', 
ii  faudrait  cependant  stipuler  expresse"ment  que 
ce  nombre  devra  augmenter  au  fur  et  k  mesure 
que  de  nouveaux  Etats  entreront  dans  la'  Societ£ 
des  Nations.  Mr.  Root  n'attache  pas  trop  d'im- 
portance  au  chiffre  k  fixer;  s'il  a  mentionn£  les 
nombres  de  15  et  9,  c'est  seulement  afin  de  don- 
ner  un  exemple  de  la  relation   qui,   k  son  avis, 
tloit  exister  entre  le  chiffre  original  et  le  chiffre 
d<§finitif. 

Mr.  Root  ajoute  que  1'augmentation  progres- 
sive du  nombre  des  juges  r^pondrait  de  fagon 
heureuse  aux  exigences  du  deVeloppement  natu- 


M.  DE  LAPRADELLE  read  Article  14;  he 
thought  that  the  idea  put  forward  by  M.  L  o  d  e  r 
should  not  receive  too  much  stress  because,  ac- 
cording to  the  Article  he  had  quoted,  the  Court 
will  hear  any  dispute  presented  to  it  by  the  con- 
testing parties.  M.  de  Lapradelle  thought 
that  the  difference  between  the  two  tribunals 
rested  rather  on  the  fact  that,  whereas  the 
function  of  the  Court  of  Arbitration  was  wider 
and  very  flexible,  that  of  the  new  Court  would 
be  strictly  legal. 

Mr.  ROOT  presented  a  suggestion  on  the 
subject  of  the  number  of  judges. 

The  conditions  necessary  to  consider  insettling 
this  question  are  subject  to  change.  At  the 
present  moment,  the  League  of  Nations  includes 
less  than  half  of  the  population  of  Europe;  the 
time  will  come  when  the  remainder  of  the  States 
representing  the  vast  population  of  Eastern 
Europe  would  come  into  the  League.  This  expect- 
ation must  be  fulfilled  if  the  object  of  tiie  League 
— >  a  better  understanding  between  nations  and  a 
more  effective  preservation  of  peace  "-  -  are  to 
be  realised.  Mr.  Root  also  hoped  that  the  objec- 
tions raised  in  his  own  country  to  certain  provi- 
sions of  the  Covenant  of  the  League  would  be 
obviated  by  certain  amendments,  so  that  the 
United  States  might  enter  the  League.  He  added 
in  this  connection  that  he  preferred  the  expres- 
sion "Society  of  Nations"  to  "League  of  Na- 
tions", because  the  association  between  nations 
should  not  be  based  upon  a  contract,  but  on 
an  understanding. 

The  idea  which  he  wished  to  suggest  was  that 
in  recommending  the  number  of  judges  for  this 
Court,  not  only  actual  conditions  prevailing  at 
that  time,  but  also  those  conditions  which  will 
prevail  in  the  future,  should  be  taken  into  consi- 
deration by  the  Committee.  He  suggested  that 
the  number  now  fixed  be  smaller  than  the  final 
number;  that  if  the  number  15  was  finally  to  be 
reached,  9  would  be  sufficient  now.   In  fixing 
a  lower  number,  it  should,  however,  be  definitely 
stipulated  that  it  should  be  increased  in  propor- 
tion to  the  entrance  of  new  States  into  the  League 
of  Nations.  Mr.  Root  did  not  attach  too  much 
importance  to  the  actual  number  to  be  fixed; 
he  merely  intended,  by  mentioning  the  numbers 
15  and  9,  to  show  the  relation  which  he  thought 
ought  to  exist  between  the  present  and  the  final 
number. 

Mr.  Root  added  that  the  successive  increases 
in  the  number  of  judges  would  respond  easily  to 
the  demands  of  a  natural  development.  The  num- 
ber of  members  of  the  League  of  Nations  in- 
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rel.  Le  nombre  des  Membres  de  la  Socie'te'  s'e"le- 
vant  avec  le  temps,  il  sera  ne"cessaire  d'avoir  un 
nombre  plus  e"lev£  de  juges. 

A  1'appui  de  cette  opinion,  Mr.  Root  cite 
1'exemple  du  deVeloppement  de  la  Cour  Supreme 
des  Etats-Unis;  il  fait  aussi  allusion  a  1'histoire 
du  Conseil  Prive"  de  la  Grande-Bretagne. 

Mr.  Root  fait  valoir  que  si  Ton  prend  pour 
point  de  depart  la  nomination  des  juges  par  le 
vote  conjoint  du  Conseil  et  de  1'Assemblee  de 
la  Societe"  des  Nations,  1'idee  qu'il  a  sugge'ree 
aura  dans  la  pratique  le  m£me  effet  que  le  pro- 
jet  de  M.  Adatci.  Celui-ci  a  propos6  un  nom- 
bre de  13  juges,  dont  cinq  ressortissants  des 
grandes  Puissances  et  huit  provenant  des  Puis- 
sances secondaires.  Si  1'on  adopte  le  nombre 
final  de  15,  il  y  aura  place  pour  deux  nouvelles 
grandes  Puissances,  sans  oter  la  majority  aux  pe- 
tites. 

Mr.  Root  ajoute  qu'il  faut  envisager  la  possi- 
bilite"  de  I'entr^e  de  I'Allemagne,  de  la  Russie  et 
des  Etats-Unis  dans  la  Socie"t£  des  Nations,  a 
titre  de  grandes  Puissances. 

Repondant  a  une  question  du  President, 
Mr.  Root  dit  qu'il  a  1'intention  de  faire  quel- 
ques  observations  sur  les  relations  qui  existent 
entre  la  justice  pure  et  1'arbitrage.  Vu  1'heure 
avanc^e,  il  prefere  cependant  remettre  ces  remar- 
ques  k  la  stance  prochaine. 

Le  PRESIDENT  declare  qu'a  la  stance  du 
jeudi,  Mr.  Root  aura  la  parole  le  premier. 

La  stance  est  levde  k  12.30  de  1'apres-midi. 


creasing  as  time  goes  on  would  necessitate  a 
larger  number  of  judges. 

In  support  of  this  view,  Mr.  Root  pointed  to 
the  example  of  the  development  of  the  Supreme 
Court  of  the  United  States;  he  alluded  also  to 
the  history  of  the  Privy  Council  in  Great-Britain. 

Mr.  Root  pointed  out  that,  if  election  by  the 
concurrent  action  of  the  Council  and  Assembly 
were  adopted  as  a  starting  point,  the  idea  he 
"had  put   forward  would  have   the  same   effect 
in    practice    as    the    suggestion    made    by    M 
Adatci.  The  latter  had  proposed  13  judges  - 
5  for  the  great  Powers  and  8  for  the  small  Po 
wers.    If   the   final    number    15    were    adopted, 
there  would  be  room  for  two  new  great  Powers 
without   removing  the   small  Powers'   majority. 

Mr.  Root  added  that  it  was  necessary  to 
bear  in  mind  the  possibility  of  the  entry  into 
the  League  of  Nations,  on  the  footing  of  Great 
Powers,  of  Germany,  Russia  and  the  United 
States. 

In  answer  to  a  question  by  the  President. 
Mr.  Root  said  that  he  intended  to  discuss  the 
relations  existing  between  justice  and  arbitration. 
Because  of  the  lateness  of  the  hour  he  postponed 
his  remarks  until  the  next  meeting. 


The  PRESIDENT  announced  that  Mr.  Root 
would  speak  first  at  Thursday's  meeting. 

The  meeting  closed  at  12.30  p.m. 


Le  President: 

(signe)  Bm.  DESCAMPS. 

• 

Le  Secretaire-General: 

(signe)  D.  ANZILOTTI. 


The  President: 

(signed)  Brn.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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ANNEXE   No.    i. 
Proposition  de  M.  Ricci  Busatti. 

Le  projet  suivant  n'est  qu'une  esquisse,  inspiree 
des  considerations  brievement  resume'es  ci- 
dessous: 

1.  II  convient  que  la  Cour  de  Justice  se  rat- 
tache  autant  que  possible  a  la  Cour  d'Arbitrage, 
dont  elle  ne  fait  que  developper  les  fonctions. 

2.  II  parait  necessaire  que  le  principe  fonda- 
mental  de  I'dgalite  juridique  des  Etats  soit  mis 
en  accord  avec  certains  6gards  dus  aux  Puissan- 
ces qui  jouent  un  role  preponderant  au  sein  de 
la   Societe  des   Nations. 

3.  II  parait  utile  que  TAssemblee  de  la  Ligue 
participe  de  quelque  facon  a  la  constitution  de 
la  Cour. 

4.  II   convient,    semble-t-il,    pour    des   raisons 
d'ordre  pratique,  de  pourvoir,  a  1'aide  de  dispo- 
sitions  speciales,    a   la    constitution  du   tribunal 
pour  chaque  litige  particulier;    il   faudra,   a  cet 
egard,  tenir  compte  dans  une  large  rnesure  des 
desirs  exprimes  par  les  parties  en  cause. 

Article   i. 

La  Cour  Permanente  de  Justice  Internationale 
sera  composee  de  15  membres,  reunissant  les 
qualites  necessaires  pour  faire  partie  de  la  Cour 
Permanente  d'Arbitrage,  aux  termes  de  la  Con- 
vention de  La  Haye  pour  le  reglement  pacifique 
des  conflits  internationaux. 

Article  2. 

Chaque  Etat,  Membre  de  la  Societe  des  Na- 
tions, aura  la  faculte  de  designer,  a  cette  fin,  une 
personne  qui  sera  choisie  par  le  college  de  ses 
de"legues  a  la  Cour  d'Arbitrage,  soit  parmi  les 
nationaux  dudit  Etat,  soit  parmi  les  nationaux 
d'un  autre  pays. 

Article  3. 

Les  personnes  ainsi  designers  par  les  Etats  re- 
presentes  d'une  facon  permanente  au  Conseil  de 
la  Societe,  et  celles  qui  auront  6t6  designers  au 
moins  par  trois  Etats  seront  de  plein  droit  mem- 
bres de  la  Cour.  Les  autres  membres  seront 
choisis  par  l'Assemble"e  de  la  Socie'te'  sur  la  liste 
des  personnes  visees  au  paragraphe  precedent. 

Chaque  membre  de  1'Assemblee  disposera  d'un 


ANNEX    No.    i. 
Proposal  of  M.  Ricci  Busatti. 

The  following  scheme  is  merely  a  sketch  in- 
spired by  considerations  briefly  set  out  as  follows : 


1.  The  Court  of  Justice  should  be  connected 
as  intimately  as  possible  with  the  Court  of  Arbi- 
tration, the  functions  of  which  it  merely  develops. 

2.  It   seems  necessary  that  the  fundamental 
principle  of  the  legal  equality  of  States  should  be 
made  to  agree  with  certain  considerations  due  to 
the  Powers  who  play  a  preponderant  part  within 
the  League  of  Nations. 

3.  It  seems  useful  that  the  Assembly  of  the 
League  should  lake  part  in  some  way  in  the  com- 
position of  the  Court. 

4.  It  is  desirable,  it  seems,  for  practical  con- 
siderations,   to    provide,    by    means    of    special 
clauses,  for  the  establishment  of  a  tribunal  for 
each    particular    case.    In    this    connection,    the 
desires  expressed  by  the  parties  concerned  must 
be  given  much  consideration. 

Article  i. 

The  Permanent  Court  of  International  Justice 
shall  be  composed  of  15  members  possessing 
the  necessary  qualifications  for  membership  in 
the  Permanent  Court  of  Arbitration,  in  accor- 
dance with  the  terms  of  the  Hague  Convention 
for  the  pacific  settlement  of  international  disputes. 

Article  2. 

All  States,  Members  of  the  League  of  Nations, 
shall  have  the  right  to  nominate  for  this  purpose, 
one  person,  who  shall  be  elected  by  a  college  of 
its  delegates  to  the  Court  of  Arbitration,  from 
among  the  nationals  of  the  said  State  or  of 
another  State. 

Article  3. 

The  persons  thus  named  by  the  States  repre- 
sented permanently  on  the  Council  of  the  League, 
and  the  persons  who  shall  be  named  by  at  least 
three  States  shall  be  members  of  the  Court 
de  piano.  The  other  members  of  the  Court  shall 
be  chosen  by  the  Assembly  of  the  League  from 
a  list  of  persons  named  in  the  preceding  para- 
graph. 
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nombre  de  voix  6gal  a  celui  des  juges  k  choisir; 
les  personnes  qui  auront  obtenu  le  plus  grand 
nombre  de  voix  seront  clues. 


Article   4. 

La  Cour  re*unie  en  stance  pl&iiere  nommera 
un  President  et  deux  Vice-Presidents;  elle  se 
divisera  en  trois  sections  composers  chacune  de 
cinq  membres. 

Article  5. 

Les  parties  en  cause  pourront  designer,  d'un 
commun  accord,  la  section  de  la  Cour  qu'elles 
de'sirent  saisir  de  1'affaire:  elles  pourront  e"gale- 
ment  demander  que  le  tribunal  soit  compost  de 
trois  juges  librement  d^sign^s  par  elles  parmi 
les  membres  de  la  Cour,  ou  que  le  litige  soit 
soumis  k  la  decision  d'un  juge  unique,  ^galement 
de'signe'  par  elles. 

Lorsque  les  parties  n'auront  exprime"  aucun  vceu 
particulier  conform£ment  k  I'alin6a  precedent,  le 
President  de"signera  la  section  devant  laquelle 
doit  etre  ported  1'affaire. 


Each  member  of  the  Assembly  shall  have  as 
many  votes  as  there  are  judges  to  be  chosen . 
the  persons  who  shall  have  received  the  greatest 
number  of  votes  shall  be  elected. 

Article  4. 

The  Court  shall  elect  in  full  sitting  one  Pres- 
ident, and  two  Vice-Presidents.  It  shall  divide 
itself  into  three  sections,  each  composed  of  five 
members. 

Article  5. 

The  parties  in  dispute  shall  have  the  right  to 
designate  by  mutual  agreement  which  section  of 
the  Court  they  desire  to  hear  the  case:  they 
may  also  demand  that  the  tribunal  be  composed 
of  three  judges  nominated  by  them  from  among 
the  members  of  the  Court;  or  that  the  case  be 
submitted  to  the  decision  of  a  single  judge  also 
named  by  them. 

If  the  parties  shall  have  expressed  no  special 
preference,  according  to  the  preceding  para- 
graph, the  President  shall  name  the  section  before 
which  the  matter  should  be  taken. 
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SIEME  SEANCE  (non-publique), 

tenue  au   Palais  de  la  Paix,  a  La  Haye, 

le  24  juin  1920. 


8TH   MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  June  24th,  1920. 


residence  de  M.  le  BARON  DESCAMPS. 

Sont  presents:  tous  les  membres  du  Comite 
(a  1'exception  de  M.  Bevilaqua);  Mr.  James 
Brown  Scott;  les  secretaires  particuliers  de 
M.  le  Baron  Descamps  et  de  M.  Adatci; 
les  membres  du  Secretariat. 

La  seance  est  ouverte  a  c)l/2  heures  du  matin. 

Conformement  a  ce  qui  avait  6te  de"cidd  a  la 
fin  de  la  seance  pre"c6dente,  le  PRESIDENT 
donne  la  parole  a  Mr.  Root. 

Mr.  ROOT,  ayant  expose  ce  qu'il  avait  a  dire 
sur  la  question  de  la  nomination  des  juges,  et 
pre"ferant  remettre  ses  remarques  sur  le  carac- 
tere  juridique  de  1'ancienne  et  de  la  nouvelle 
Cour  au  moment  de  la  discussion  g£n£rale  de 
ce  point,  renonce  k  la  parole. 

Le  PRESIDENT  est  d'avis  que,  les  membres 
ayant  exprim£  leur  opinion  sur  les  questions  a 
1'ordre  du  jour  de  la  stance  precedente,  on  peut 
passer  k  1'examen  d'un  autre  point.  Toutes  les 
questions  relatives  k  1'^tablissement  de  la  Cour 
s'enchevetrent;  il  faut  avoir  recours  k  un  ^change 
general  de  vues  avant  de  procecler  k  des  votes 
particuliers.  II  propose  done,  d'accord  avec  M. 
Loder,  qu'on  commence  la  discussion  concer- 
nant  la  permanence  de  la  Cour  et  le  domicile 
des  juges. 

LORD  PHILLIMORE  desire  cependant  ajou- 
ter  qu'apres  avoir  reilechi  sur  1'idee  de  Mr.  Root, 
relative  k  rejection  des  juges,  et  sur  1'opinion 
des  autres  membres  sur  la  meme  question,  il 
pense  qu'il  faut  d'abord  constituer  la  Cour  avec 
un  nombre  de  juges  plutot  restreint;  ce  nombre 
augmentera  k  mesure  que  se  developpera  la  So- 
cie'te  des  Nations.  On  peut  p.  e.  commencer  par 
II,  pour  s'arreter  k  15.  La  Cour  doit  sie"ger  avec 
9  juges.  II  y  aura  toujours,  parmi  les  membres 
de  la  Cour,  des  juges  qui  voudront  ceder  leur 
place  dans  certains  cas  parce  qu'ils  auront  des 
interets  personnels  dans  1'objet  du  litige,  ou 
parce  qu'ils  croiront  que  leur  nationality  ou  d'au- 
tres  raisons  les  empechent  de  singer.  Si,  apres 


BARON  DESCAMPS  in  the  chair. 

Present:  all  members  of  the  Committee  (with 
the  exception  of  M.  Bevilaqua);  Mr.  James 
Brown  Scott;  the  private  secretaries  of 
Baron  Descamps  and  of  M.  Adatci;  the 
members  of  the  Secretariat. 

The  meeting  opened  at  9.30  a.m. 

In  accordance  with  the  decision  taken  at  the 
end  of  the  preceding  meeting,  the  PRESIDENT 
called  upon  Mr.  Root! 

Mr.  ROOT  said  that,  having  explained  what 
he  had  to  say  on  the  question  of  the  nomination 
of  judges  and  preferring  to  postpone  his  remarks 
on  the  judicial  character  of  the  old  and  the  new 
Courts  until  the  general  discussion  of  this  point, 
he  declined  the  opportunity  to  speak. 

The  PRESIDENT  was  of  opinion  that  as  the 
members  had  expressed  their  views  on  the  sub- 
jects on  the  Agenda  for  the  preceding  meeting, 
the  examination  of  another  point  could  now  be 
taken  up.  All  questions  concerning  the  esta- 
blishment of .  the  Court  were  intermingled;  a 
general  exchange  of  opinions  must  take  place 
before  proceeding  to  any  individual  vote.  There- 
fore he  proposed,  in  agreement  with  M.  Loder, 
that  they  should  begin  the  discussion  relating 
to  the  permanence  of  the  Court  and  the  domicile 
of  the  judges. 

LORD  PHILLIMORE  wished,  however,  to 
add  that,  after  having  thought  over  Mr.  Root's 
idea<  concerning  the  election  of  judges,  and  having 
considered  the  opinions  of  the  other  members 
on  the  same  question,  he  thought  that  the  Court 
first  should  be  composed  of  a  rather  limited 
number  of  judges;  this  number  will  increase  as 
the  League  of  Nations  develops.  For  instance, 
thie  number  might  at  first  be  u,  in  the  end 
15.  The  Court  should  sit  with  9  judges.  Amongst 
the  members  of  the  Court  there  would  always 
be  some  judges  ,who  would  wish  to  give  up 
their  seat  in  certain  cases,  because  they  had 
personal  interests  in  the  litigation  or  because 
they  thought  that  their  nationality  or  other  rea- 
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la  reduction  ainsi  opdrde,  il  en  reste  plus,  de  9, 
il  sera  racile  de  s'arranger.  Le  reglement  d'ordre 
inte'rieur  de  la  Cour  peut  preVoir  des  dispositions 
a  ce  sujet  en  instituant,  par  exemple,  un  systeme 
de  roulement;  ou  bien  encore  le  droit  d'exclu- 
sion  peut  etre  confid  au  President. 

Lord  Phillimore  ajoute  qu'il  a  seulement 
voulu  exprimer  un  avis  et  non  pas  faire  une  pro- 
position formelle. 

M.  LODER  se  rallie  en  principe  k  I'id6e  de 
Mr.  Root.  Mais  il  pre"f ere  qu'on  decide,  des 
k  present,  qu'il  y  aura,  p.  e.  de  neuf  a  quinze 
juges. 

M.  ALTAMIRA  croit  qu'il  serait  avantageux 
de  fixer  un  chiffre  maximum  et  un  chiffre  mini- 
mum. II  est  oppos£  au  droit  de  recusation;  il 
croit  que  I'^limination  d'un  juge  devrait  avoir 
lieu  seulement  pour  cause  d'hicompatibilite". 

Le  PRESIDENT  propose  qu'on  passe  a  la 
discussion  de  la  question  de  la  permanence  de 
la  Cour  et  dxi  domicile  des  juges;  la  proposition 
est  accepte*e. 

M.  LODER  pense  que  la  permanence  de  la 
nouvelle  Cour  £tant  prevue  par  1'article  14  du 
Pacte,  il  n'y  a  pas  lieu  de  la  discuter:  le  Comitd 
est  lid  par  cet  article.  .Cependant,  il  y  a  une 
difficulte,  celle  de  trouver  des  juges  disposes,  a 
e"tablir  leur  domicile  au  siege  de  la  Cour.  Pour 
parer  a  cette  difficulte,  M.  Loder  propose  que 
la  Cour,  bien  que  toujours  puverte,  ne  sidgera 
que  pendant  quatre  periodes  chaque  anne"e;  ainsi 
les  juges  ne  seraient  obliges  d'etre  au  siege  de  la 
Cour  que  pendant  ces  pe"riodes. 

Le  PRESIDENT  resume  la  proposition  de 
M.  Loder:  il  admet  qu'elle  est  compatible  avec 
le  texte  du  Pacte. 

M.  ALTAMIRA  prenant  comme  point  de  de"- 
part  le  systeme  adopt£  dans  certaines  Cours  natio- 
nales,  croit  qu'on  peut  trouver  une  solution  en 
e"tablissant  deux  chambres,  ou  ,,salles",  1'une  per- 
manente,  dans  laquelle  les  juges  siegeraient 
d'apres  un  systeme  de  roulement,  1'autre  ne  se 
re"unissant  qu'k  une  certaine  periode  de  I'ann6e. 

LORD  PHILLIMORE  pre"fere  une  solution 
d'apres  laquelle  le  greffe  et  le  President  de  la 
Cour  seraient  en  permanence  installed  au  siege 
de  la  Cour.  Les  autres  membres  de  la  Cour  ne 
seraient  tenus  d'y  e'tre  presents  que  pendant  les 
sessions  ordinaires.  Si  les  membres  dtaient  for- 
ce's d'etre  en  contact  quotidien  sans  etre  occupe's 
par  leur  travail,  des  consequences  facheuses  se- 


sons  prevented  them  from  sitting.  If  after  the 
reduction  thus  effected  there  should  remain  more 
than)  9  judges,  it  would  be  easy  to  arrange  matters. 
The  Court's  rules  could  include  provisions  on 
this  subject,  in  establishing,  for  instance^  a  system 
of  rotation;  or  the  right  of  exclusion  might  be 
entrusted  to  the  President. 

Lord  Phillimore  added  that  he  only 
wished  to  make  a  suggestion  and  not  a  formal 
proposal. 

M.  LODER  agreed  in  principle  with  Mr. 
Root's  idea.  However,  he  preferred  that  they 
should  decide  now  that  there  should  be,  for  in- 
stance, from  nine  to  fifteen  judges. 

M.  ALTAMIRA  thought  that  it  would  be  an 
advantage  to  fix  a  maximum  and  minimum  num- 
ber. He  objected  to  the  right  of  challenge;  he 
thought  that  the  elimination  of  any  judge  should 
only  take  place  for  reasons  of  incompatibility. 

The  PRESIDENT  proposed  that  they  should 
pass  to  the  discussion  of  the  question  ot  the 
permanence  of  the  Court  and  the  domicile  of 
the  judges.  His  proposal  was  adopted. 

M.  LODER  thought  that,  the  permanence  of 
the  new  Court  being  provided  for  by  Art.  14 
of  the  Covenant,  there  was  no  need  to  discuss 
it:  the  Committee  is  bound  by  this  Article.  How- 
ever, a  difficulty  exists :  namely,  that  of  finding 
judges  prepared  to  establish  their  homes  at  the 
seat  of  the  Court.  To  overcome  this  difficulty 
M.  Loder  proposed  that  the  Court,  although 
always  accessible,  should  only  sit  during  four 
separate  periods  in  each  year.  Thus  the  judges 
would  be  obliged  to  be  present  at  the  seal  of 
the  Court  only  during  these  periods. 

The  PRESIDENT  summed  up  the  proposal 
of  M.  Loder,  and  admitted  that  it  was  com- 
patible with  the  wording  of  the  Covenant. 

M.  ALTAMIRA  taking  as  his  starting  point 
the  system  adopted  in  certain  national  Courts, 
thoughtf  a  solution  could  be  found  by  establishing 
two  chambers  (or  "salles"):  one  permanent,  in 
which  the  judges  would  sit  according  to  a  system 
of  rotation;  the  other  would  not  meet  except  at 
a  given  time  of  the  year. 

LORD  PHILLIMORE  preferred  a  solution 
according  to  which  the  Registrar  and  the  Pre- 
sident of  the  Court  should  be  permanently  in- 
stalled at  the  seat  of  the  Court.  The  other  mem- 
bers of  the  Court  would  be  bound  to  be  present 
only  during  the  ordinary  sessions.  If  the  members 
were  compelled  to  be  in  daily  contact  without 
occupation,  he  feared  that  there  would  be  unfor- 
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raient  a  craindre.  Mieux  vaut  leur  permettre  de 
retourner  dans  leurs  pays  dans  les  intervalles  entre 
les  sessions.  Us  auraient  cependant  1'obligation 
de  se  rendre  au  siege  aussitot  convoqu^s  par  le 
President  ou  lorsque,  entre  les  sessions,  un  cas 
urgent  serait  porte  devant  la  Cour.  Une  session 
extraordinaire  pourrait  etre  convoquee  par  le 
noyau  permanent  de  la  Cour  residant  a  son  siege. 
D'autre  part  le  President  pourrait  prevenir  les 
membres,  avant  le  commencement  d'une  session 
ordinaire,  qu'aucun  proces  n'ayant  ete  soumis  a 
la  Cour,  la  session  est  prorogue. 

M.  DE  LAPRADELLE  reconnait  que  certains 
fonctionnaires,  comme  le  President  et  un  ou 
plusieurs  Vice-Presidents,  doivent  toujours  etre 
presents  au  siege  de  la  Cour.  II  n'en  est  pas  de 
meme  de  tous  les  juges.  Si  Ton  veut  avoir  des 
juges  hautement  qualifies  on  ne  doit  pas  priver 
totalement  leurs  pays  de  leurs  services.  Sauf  dans 
I'Ame'rique  du  Sud  la  vie  nationale  des  differents 
Etats  est  moins  active  entre  le  15  juin  et  le  15 
octobre  que  pendant  1'hiver:  on  pourrait  done 
songer  a  tenir  la  session  de  la  Cour  pendant  cette 
pe"riode,  et  laisser  aux  juges  la  liberte  de  tra- 
vailler  dans  leurs  propres  pays  pendant  le  reste 
de  1'annee. 

Les  cas  d'urgence  pourraient  etre  traites,  d'apres 
une  procedure  sommaire,  par  le  President,  as- 
siste  de  deux  ou  trois  membres.  Cependant,  le 
besoin  d'une  telle  procedure  ne  se  fera  pas  sou- 
vent  sentir. 

M.  ADATCI  se  declare  surpris  par  cette  dis- 
cussion. II  croyait  que  la  Cour  serait  permanente 
dans  le  sens  litteral  du  mot  et  que  les  juges 
quitteraient  leurs  occupations  nationales  pour  s'in- 
ternationaliser,  se  ,,diviniser",  comme  il  se  plait  a 
le  dire.  Au  Japon,  ou  Ton  a  de"ja  en  vue  les  hom- 
mes  sur  lesquels  pourrait  se  porter  le  choix  pour 
remplir  le  poste  de  juge,  on  n'he"siterait  pas  a 
demander  a  ces  hommes  de  quitter  leurs  oc- 
cupations nationales,  pour  consacrer  leur  vie  a 
la  justice  Internationale.  M.  Adatci  fait  valoir 
les  difficult^  qui  surgiraient  pour  les  pays  de 
1 'Extreme  Orient,  en  raison  de  leur  eloignement 
clu  siege  probable  de  la  Cour,  si  Ton  faisait  si6- 
ger  celle-ci  pendant  certaines  periodes  seulement 
de  1'annee.  II  ajoute  que,  dans  ces  pays,  on  ne 
considererait  pas  comme  serieuse  une  Cour  com- 
posee  de  juges  siegeant  un  jour  dans  leurs  pro- 
pres pays  et  1'autre  au  tribunal  mondial. 


M.  LODER  pre'fere  egalement  voir  les  juges 
domicili6s  au  siege  de  la  Cour,  bien  qu'il  sache 
qu'il  soit  possible,  que,  pendant  les  premiers 


tunate  consequences.  It  would  be  better  to  allow 
them  to  return  to  their  countries  in  the  intervals 
between  the  sessions.  But  they  would  be  bound 
to  proceed  to  the  seat  of  the  Court  whenever 
summoned  by  the  President,  or  when  an  urgent 
case  was  submitted  to  the  Court.  An  extraor- 
dinary session  could  be  summoned  by  the  per- 
manent nucleus  of  the  Court  residing  at  its  seat. 
On  the  other  hand  the  President  could  inform 
the  members,  before  the  beginning  of  an  ordinary 
session  that,  no  cases  having  been  submitted  to 
the  Court,  the  session  was  postponed. 

M.  DE  LAPRADELLE  admitted  that  certain 
officials  such  as  the  President  and  one  or  more 
Vioe-Presidents  always  ought  to  be  present  at 
the  seat  of  the  Court.  It  was  "not  the  same  in 
the  case  of  all  the  judges.  If  one  wished  to  have 
highly  qualified  judges  one  must  not  deprive 
their  respective  countries  entirely  of  their  ser- 
vices. Except  in  South  America  the  national  life 
of  the  various  countries  was  less  active  between 
the  1 5th  June  and  the  i5th  October  than  in  the 
winter.  Holding  the  session  of  the  Court  during 
this  period  might  be  considered,  allowing  the 
judges  to  work  in  their  own  countries  during  the 
rest  of  the  year. 

Urgent  cases  could  be  dealt  with  surumarily 
by  the  President,  assisted  by  two  or  three  mem- 
bers. However,  the  need  for  such  a  procedure 
would  not  be  felt  frequently. 

M.  ADATCI  expressed  his  surprise  at  the 
discussion.  He  thought  that  the  Court  was  to 
be  permanent  in  the  literal  sense  of  the  word 
and  that  the  judges  were  to  resign  their  national 
occupations  in  order  to  internationalise  them- 
selves, --  as  M.  Adatci  liked  to  express  it,  to 
"deify"  themselves.  In  Japan  men  already  have 
been  considered  who  would  be  suitable  for  jud- 
ges, and  there  would  be  no  hesitation  in  asking 
these  men  to  leave  their  national  occupations 
so  that  they  might  devote  their  lives  to'  the  Admin- 
istration of  international  justice.  M.  Adatci 
pointed  out  the  difficulties  which  would  arise 
for  the  countries  of  the  far  East  on  account  of 
their  geographical  remoteness  from  the  probable 
seat  of  the  Court,  if  the  Court  were  to  sit  only 
during  certain  periods  of  the  year.  He  added 
that  in  these  countries  a  Court  composed  of 
judges  who  one  day  sat  in  their  own  country,  the 
next  day  on  the  world  Court,  would  not  be  taken 
seriously. 

M.  LODER  also  preferred  that  the  judges 
should  be  domiciled  at  the  seat  of  the  Court, 
even  though  it  would  be  possible,  he  knew,  that 
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temps,  les  juges  ne  seront  pas  suffisamment  oc- 
cupe"s.  Ce  point  depend  cependant  de  la  solution 
qu'on  donnera  k  la  question  de  savoir  si  non 
seulement  les  Etats,  mais  aussi  les  particuliers, 
pourront  s'adresser  k  la  Cour. 

Pratiquement  le  probleme  est  le  suivant:  peut- 
on  trouver  des  personnes  disposers  k  se  donner 
entierement  aux  fonctions  de  juge  international? 
M.  Loder  incline,  k  cet  e"gard,  vers  1'opinion 
de  M.  de  Lapradelle. 

M.  RICCI-BUSATTI  pense  egalement  que  la 
proposition  de  M.  de  Lapradelle  est  la  plus 
pratique  a  plusieurs  e"gards,  si  Ton  exige  une 
permanence  reelle  de  la  Cour;  il  se  pr£occupe 
cependant  des  difficult^  qui  proviennent  de 
I'&oignement  des  pays  orientaux  et  des  pays  de 
1'Ame'rique  du  Sud. 

II  croit  qu'il  n'est  guere  facile  de  trouver  des 
personnes  disposers  a  se  de"nationaliser,  ou  k  se 
,,diviniser",  selon  1'expression  de  M.  Adatci, 
c'est-k-dire,  a  se  detacher  entierement  de  leur 
pays,  pour  remplir  une  tache  qui  ne  les  occu- 
perait  qu'un  court  laps  de  temps.  Pour  parer  k 
ces  difficulty's,  il  conceit  la  ,,permanence"  d'une 
maniere  plus  large;  il  y  aurait  une  ,,liste  de  ju- 
ges" tou jours  prets  a  singer,  et  il  y  aurait  un 
bureau  permanent  au  sens  strict  du  mot,  com- 
|pos6  du  President,  des  Vice-Presidents  et  du 
greffe,  pour  recevoir  les  recours,  organiser  le 
tribunal,  prendre  toute  mesure  urgente,  pourvoir 
k  1'instruction  des  affaires  et,  dans  certains  cas, 
les  resoudre. 

II  est  difficile  de  dire  si  les  cas  pone's  devant 
la  Cour  seront  nombreux.  M.  Ricci-Busatti 
ne  croit  pas  qu'ils  seront  tres  nombreux;  cette 
question  est  H6e,  cependant,  k  celle  de  la  compe"- 
tence  de  la  Cour.  Mais  il  y  aura  tou  jours,  son 
experience  personnelle  le  lui  enseigne,  des  cas  ur- 
gents  (questions  d'interpre"tation  d'un  tarif  doua- 
nier,  d'e"migration,  de  s^questre  d'un  navire  etc.). 
Ces  cas  rendent  ndcessaire  qu'une  partie  de  la 
Cour  soit  veritablement  permanente,  et  qu'il  soit 
possible  k  tout  moment  de  convoquer  le  tribunal. 


M.  ADATCI  informe  le  Comit£  que  la  Com- 
mission des  Communications  et  du  Transit  a 
preVu  1'intervention  d'urgence  de  la  Cour  Per- 
manente dans  un  nombre  de  cas  assez  e"lev6. 

Le  PRESIDENT  cite  de  nouveaux  cas  k  ajou- 
ter  k  ceux  qu'a  vise's  M.  Adatci. 

M.  ALTAMIRA  pense  que  la  proposition  de 
M.  de  Lapradelle  souleve  des  difficulte's  in- 
surmontables :  si  elle  est  adopte'e  on  enlevera  en 


the  judges  would  not  have  sufficient  work  at 
first.  This  point,  however,  depended  upon  the 
solution  arrived  at  concerning  the  question 
whether  not  only  States  but  also  individuals 
might  appeal  to  the  Court. 

Practically  the  problem  was  as  follows :  were 
persons  to  be  found,  prepared  to  give  their  whole 
time  to  their  work  as  international  judges  ?  On 
this  subject  M.  Loder  was  inclined  to  agree 
with  M.  de  Lapradelle. 

M.  RICCI-BUSATTI  thought  also  that  the 
proposal  of  M.  de  Lapradelle  was  the  most 
practical  in!  several  respects,  if  a  really  permanent 
Court  were  required;  however,  he  was  con- 
cerned with  the  difficulties  which  would  arise 
from  the  distant  situation  of  Eastern  countries, 
and  States  of  South  America. 

He  thought  that  it  would  not  be  easy  to  find 
persons  prepared  to  denationalise  themselves  or 
to  "deify"  themselves,  as  M.  Adatci  had  put  it; 
in  other  words,  to  separate  themselves  completely 
from  their  country  to  discharge  a  duty  which 
will  occupy  them  for  only  a  short  period  of  time. 
To  avert  these  difficulties,  he  took  a  wider  view 
of  the  expression  "permanence";  there  should 
be  a  "list  of  judges"  always  ready  to  sit, 
there  should  always  be  a  permanent  office 
in  the  strict  sense  of  the  word,  composed  of  the 
President,  Vice-Presidents  and  Registrar,  to  re- 
ceive appeals,  organize  the  tribunal,  attend  to 
urgent  matters,  provide  for  preliminary  hearings 
and,  in  certain  cases,  settle  disputes. 

It  was  difficult  to  say  whether  the  cases 
brought  before  the  Court  would  be  numerous  or 
not.  M.  Ricci-Busatti  thought  that  they 
would  inot  be  very  numerous.  This  question, 
however,  is  dependent  upon  that  of  the  com- 
petence of  the  Court.  But  there  would  always 
be,  his  personal  experience  taught  him,  urgent 
cases  (questions  concerning  the  interpretation  of 
a  customs  tariff,  emigration,  detention  of  a  ship, 
etc).  These  cases  make  it  necessary  that  one 
part1  of  the  Court  should  be  really  permanent,  and 
that  it  shtould  be  possible  at  any  time  to  call 
together  the  tribunal. 

M.  ADATCI  informed  the  Committee  that  the 
Communications  and  Transit  Commission  had 
anticipated  the  speedy  intervention  of  the  Per- 
manent Court  in  a  considerable  number  of  cases. 

The  PRESIDENT  mentioned  new  cases  to 
add  to  those  referred  to  by  M.  Adatci. 

M.  ALTAMIRA  thought  that  M.  de  Lapra- 
de  lie's  proposal  would  cause  insurmount- 
able difficulties.  If  it  were  adopted  the  possi- 
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fait  aux   pays  de  i'Amerique  du   Sud  la  possi- 
bilite  d'etre  representes  a  la  Cour.   II  pr£feYe  le 


bility  of  being  represented  on  the  Court  would 
actually  be  taken  away  from  the  South  American 


systeme    de    la    Chambre  permanente,    qui  pour-     countries.  He  preferred  the  system  of  a  perman- 
rait   etre    constituee    en    adoptant    le   roulement     ent    chamber    which    could    be    constituted    by 


des  juges. 


adopting  a  system  of  rotation  of  judges. 


Un  echange  de  vues  a  lieu  entre  M.  HAGERUP  An  exchange  of  opinion  took  place  between 

et  M.  ALTAMIRA  sur  la  question  de  savoir  com-  M.  HAGBRUP  and  M.  ALTAMIRA  as  to  how 

ment  ce  systeme  fonctionnera  pour  les  cas  d'ur-  this  system  would  operate  in  urgent  cases, 
gence. 


LORD  PHILLIMORE  exprime  1'avis  qu'il  ne 
faut  pas  exiger  des  membres  qu'ils  aient  leur 
domicile  au  siege  de  la  Cour.  Si  un  Etat  a  1'hon- 
neur  d'avoir  un  de  ses  grands  hommes  comme 
membre  de  la  Cour,  cet  homme  doit  sans  doute 
etre  avant  tout  un  juge  international,  mais  son 
pays  natal  ne  doit  pas  etre  entierement  prive 
de  ses  services,  dans  la  mesure  ou  ses  occupations 
internationales  lui  donnenttle  loisir  de  se  rendre 
utile  a  son  pays.  Lord  Phillimore  admet  que 
1'avantage  ne  profiterait  qu'aux  pays  les  moins 
eloignes  du  siege  de  la  Cour;  mais  c'est  la  une 
circonstance  fortuite,  et  si  le  siege  est  aujourd'hui 
etabli  en  Europe,  qui  sait  si,  un  jour,  il  ne  sera 
pas  transfere  p.  e.  dans  1'Amerique  du  Sud.  Le 
fait  que  tout  le  monde  ne  peut  tirer  avantage 
de  cette  disposition,  n'est  pas  une  raison  suffi- 
sante  pour  empecher  d'en  profiler  ceux  qui  le 
peuvent. 

Lord  Phillimore  insiste  done  pour  que 
les  sessions  de  la  Cour  soient  arrangees  de  facon 
a  permettre  au  plus  grand  nombre  possible  de 
pays,  d'utiliser  les  services  des  juges  de  leur 
nationalite.  Lord  Phillimore  ne  croit  pas 
qu'il  y  aura  besoin  d'une  procedure  speciale  pour 
les  cas  d'urgence;  mais  si  le  besoin  s'en  fait 
sentir,  on  peut  toujours  parer  a  cette  difficulte. 

M.  HAGERUP  se  demande  si,  en  presence 
de  la  difficulte  de  concilier  les  opinions  diver- 
gentes,  il  est  necessaire  que  le  Comit£  se  pro- 
nonce  definitivement  sur  la  question.  Ne  peut-on 
pas  se  contenter  de  stipuler  que  le  President 
et  le  greffe  r6sideront  en  permanence  au  siege 
de  la  Cour?  Celle-ci  pourrait  alors  prendre  elle- 
meme  les  decisions  ulterieures  en  tenant  compte, 
entre  autres  choses,  de  la  provenance  de  ses  di- 
vers membres.  M.  Hagerup  qui,  jusqu'ici,  e"tait 
partisan  d'une  re'ponse  affirmative  a  la  question 
de  savoir  si  tous  les  juges  doivent  etre  domici- 
lies  ou  non  au  siege  de  la  Cour,  croit,  apres  les 
considerations  exposees  par  les  membres  du 
Comite,  devoir  abandonner  cette  opinion. 


LORD  PHILLIMORE  expressed  the  opinion 
that  it  must  not  be  required  of  the  members 
to  be  domiciled  at  the  seat  of  the  Court. 
If  a  State  should  be  so  honoured  as  to  have 
one  of  its  great  men  as  a  member  of  the 
Court,  this  judge  should  be  no  doubt  above  all 
an  international  judge,  but  his  native  country 
should  not  be  entirely  deprived  of  his  services 
in  so  far  as  his  international  work  allowed  him 
leisure  to  be  of  service  to  his  country.  Lord 
Phillimore  admitted  that  only  those  countries 
nearest  to  the  seat  of  the  Court  would  profit  by 
this  chance,  but  that  was  only  circumstance,  and 
though  the  seat  was  now  established  in  Europe, 
who  knows  but  that  one  day  it  might  be  trans- 
ferred, for  instance,  to  South  America.  The  fact 
that  everybody  is  not  able  to  benefit  by  this 
arrangement  is  not  a  sufficient  reason  for  pre- 
venting those  who  are  from  doing  so. 

Lord  Phillimore  therefore  insisted  that 
the  sessions  of  the  Court  be  so  arranged  as  to 
permit  the  greatest  possible  number  of  countries 
to  make  use  of  the  services  of  judges  of  their 
nationality.  Lord  Phillimore  thought  there 
would  be  no  necessity  for  a  special  procedure 
for  urgent  cases,  but  if  the  need  made  itself 
felt,  this  difficulty  could  always  be  dealt  with. 

M.  HAGERUP  asked,  considering  the  diffi- 
culty of  conciliating  various  opinions,  whether 
it  was  necessary  for  the  Committee  to  give  a 
final  answer  to  the  question.  Would  it  not  be 
enough  to  stipulate  that  the  President  and  the 
Registrar  should  reside  permanently  at  the  seat 
of  the  Court  ?  The  Court  itself  then  could  Teach 
its  own  ulterior  decisions,  taking  into  considera- 
tion amongst  other  things  the  countries  from 
which  its  various  members  came.  M.  Hagerup 
who  up  till  now  had  been  in  favour  of  an  affir- 
mative answer  to  the  question  whether  all  the 
judges  must  be  domiciled  or  not  at  the  seat  of 
the  Court,  after  hearing  the  arguments  of  the 
members  of  the  Committee  thought  that  he 
would  have  to  give  up  this  opinion. 
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M.  RICCI-BUSATTI  fait  remarquer  que  la 
question  de  la  permanence  de  la  Cour  est  H6e 
k  celles  de  I'incompatibilit6  de  la  fonction  de 
juge  avec  d'autres  fonctions,  et  de  la  re'mune'- 
ration  des  juges. 

Le  PRESIDENT  demande  qu'apres  1'echange 
de  vues  qui  vient  d'avoir  lieu  sur  la  question 
a  1'ordre  du  jour,  les  membres  veuillent  bien 
formuler  leurs  idees,  telles  qu'elles  r^sultent  de 
la  discussion:  celle-ci  sera  ainsi  cristallisee  dans 
des  textes,  et  ceux-ci,  le  moment  venu,  forme- 
ront  les  elements  approprie"s  pour  une  decision 
premiere. 

M.  LODER  propose  que  les  textes,  qui  seront 
soumis  au  Comitd,  soient  de'fe're's  k  un  Comit£  de 
redaction. 

Le  PRESIDENT  ne  partage  pas  cet  avis  en 
ordre  de  procedure  preliminaire.  Les  proposi- 
tions qui  seront  formulees  serviront  a  ^claircir 
la  situation,  en  fixant  les  points  de  vue  diff^rents. 
Les  textes  doivent  £tre  presented  au  President 
qui  les  fera  distribuer  par  les  soins  du  Secre"- 
tariat. 

Mr.    ROOT  partage  1'opinion  de   M.   Loder' 
pour  ce  qui  conceme  la  procedure  k  suivre;  il  se 
range  k  1'avis  de  M.   Hagerup,  qu'en  eVitant 
trop  de  details,  on  eVitera  des  discussions  inutiles. 

M.  DE  LAPRADELLE  pourrait  rdpondre  a 
quelques  arguments  qui  ont  e"t6  apportes  centre 
sa  proposition;  il  doit  cependant  admettre  la  dif- 
ficulte  provenant  du  temps  considerable  qu'il  faut 
pour  venir  en  Europe  du  Japon  et  des  Etats 
Sud-Ame"ricains. 

Plusieurs  membres  donnent  des  indications  h 
ce  sujet. 

Le  PRESIDENT,  avec  1'assentiment  du  Co- 
mite,  met  en  discussion  la  question  de  la  du- 
ree  des  mandats  (No.  5  de  1'ordre  du  jour 
adopte"). 

LORD  PHILLIMORE  fait  valoir  la  connexite 
de  cette  question  avec  celle  de  1'incompatibilite 
entre  la  fonction  de  juge  et  d'autres  fonctions; 
on  convient,  par  suite,  d'ouvrir  la  discussion  sur 
cette  deuxieme  question. 

LORD  PHILLIMORE  dit  que,  sans  avoir  des 
id6es  bien  arret^es  sur  la  question  de  la  duree 
du  mandat,  il  lui  semble  que,  en  adoptant  un 
mandat  k  vie,  il  faudrait  en  meme  temps  prendre 
des  precautions  pour  eViter  que  des  juges,  deve- 
nus  incapables,  continuent  a  exercer  leurs  fonc- 


M.  .RICCI-BUSATTI  pointed  out  that  the 
question  of  the  permanency  of  the  Court  was 
closely  connected  with  those  of  the  incompati- 
bility of  the  duties  as  judge  with  other  functions, 
and  also  with  that  of  the  remuneration  to  be 
given  to  the  judges. 

The  PRESIDENT  asked  that  after  the  ex- 
change of  views  which  had  just  taken  place  on  the 
questions  on  the  Agenda,  members  should  kindly 
formulate  the  ideas  they  had  drawn  from  this 
discussion  ;the  discussion  would  thus  be  crystal- 
lized in  the  texts,  and  these,  when  the  time  came), 
would  form  an  appropriate  basis  for  a  provi- 
sional decision. 

M.  LODER  proposed  that  the  texts  submitted 
to  the  Committee  should  be  referred  to  a  idrafting 
Committee. 

The  PRESIDENT  did  not  agree  to  this  in 
preliminary  procedure.  The  proposals  drawn  up 
would  serve  to  throw  light  on  the  situation  by 
fixing  the  different  points  of  view.  The  drafts 
should  be  presented  to  the  President,  who 
would  have  them  distributed  by  the  Secretariat. 

Mr.  ROOT  shared  the  opinion  of  M.  Loder 
as  concerns  the  procedure  to  be  followed;  he 
agreed  with  M.  Hagerup  that  by  avoiding  too 
much,  detail  useless  discussions  would  be  avoided. 

M.  DE  LAPRADELLE  answered  several  ar- 
guments put  forward  against  his  proposal.  He 
thought,  however,  that  he  must  admit  the  diffi- 
culty arising  from  the  long  time  it  would  take 
to  come  to  Europe  from  Japan  and  the  South 
American  States. 

Several  members  gave  information  on  this 
subject. 

The  PRESIDENT,  with  the  consent  of  the 
Committee,  presented  for  discussion  the  question 
of  the  term  of  office  (number  5  on  the  Agenda 
adopted). 

LORD  PHILLIMORE  pointed  out  the  con- 
nection existing  between  this  question  and  that 
of  the  incompatibility  of  the  duties  of  a  judge 
with  other  functions;  it  was  agreed,  conse- 
quently, that  the  discussion  of  this  second  ques- 
tion also  was  open. 

LORD  PHILLIMORE  said  that,  although  he 
had  not  quite  made  up  his  mind  on  the  question 
of  the  length  of  the  mandate,  it  seemed  to  him, 
that  if  they  adopted  a  life  mandate,  they  must 
also  take  precaution  to  prevent  incapacitated 
judges  from  continuing  to  exercise  their  function. 
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tions;  si  au  contraire  on  pre"fere  un  mandat  de 
duree  limitee,  il  recommande  une  pe>iode  de 
dix  ans;  il  ne  faut  pas  que  la  periode  soit  trop 
longue. 

Au  sujet  de  la  question  de  1'incompatibilite 
des  fonctions,  Lord  Phillimore  croit  tout 
d'abord  que  la  fonction  de  juge  doit  etre  con- 
sideree  comme  incompatible  avec  toute  fonction 
politique.  D'autre  part,  il  y  a,  a  son  avis,  plutot 
avantage  pour  un  juge  international  a  appartenir 
en  meme  temps  a  la  magistrature  de  son  propre 
pays.  En  ce  qui  concerne  (notamment  1'Angle- 
terre,  il  faudrait  probablement  chercher  les  juges 
internationaux  dans  la  haute  magistrature  na- 
tionale;  mais,  comme  les  hauts  magistrals  an- 
glais sont  tres  souvent  membres  de  la  Chambre 
des  Lords,  et  que,  dans  d'autres  pays,  des  ma- 
gistrats  sont  dans  une  situation  analogue,  il  fau- 
drait peut-etre  renoncer  a  consideter  la  qualite 
de  membre  de  ces  Chambres  comme  une  fonc- 
tion politique. 

M.  LODER  et  M.  ALTAMIRA  fournissent 
quelques  informations  sur  les  institutions  judi- 
ciaires  des  Pays-Bas  et  de  1'Espagne. 

M.  RICCI-BUSATTI  croit  que  la  question  de 
1'incompatibilite  des  fonctions  doit  etre  reglee 
par  la  legislation  interieure  des  divers  Etats, 
puisqu'il  s'agit  de  fonctions  qui  se  rattachent  a 
la  vie  nationale  de  chacun  d'eux.  II  ne  voit  d'ail- 
leurs  aucun  motif  pour  admettre,  en  principe,  que 
Fexercice  d'une  charge,  meme  politique  ou  gou- 
vernementale,  dans  un  pays  quelconque,  puisse 
empecher  son  titulaire  d'exercer  en  toute 
conscience  un  r61e  de  juge  entre  des  Etats.  Le 
Comite  doit  s'occuper  seulement  de  1'incompati- 
bilite entre  la  fonction  de  juge  international  et 
d'autres  fonctions  du  meme  ordre,  par  exemple: 
celle  de  membre  de  1'Assemblee  de  la  Societe 
des  Nations  ou  du  Conseil,  ou  le  mandat  d'agent 
d'un  certain  pays  devant  la  Cour  Internationale. 

En  ce  qui  concerne  la  duree  des  mandats,  M. 
Ricci-Busatti  croit  qu'une  periode  modere- 
ment  limitee,  entre  six  et  dix  ans,  serait  celle  qui 
conviendrait  le  mieux. 

Le  PRESIDENT  exprime  sa  surprise  de  1'opi- 
nion  de  M.  Ricci-Busatti;  peut-on  vraiment 
laisser  a  la  legislation  interieure  des  Etats  le  soin 
de  decider  si  des  fonctionnaires  eminemment  poli- 
tiques  pourront  ou  non  sie"ger  a  la  Cour? 

M.  DE  LAPRADELLE  se  demande  si  les 
jurisconsultes  attaches  aux  Ministeres  des  Affaires 
Etrangeres  pourront  exercer  la  fonction  de  juges 
a  la  Cour;  il  ne  le  croit  pas. 


If,  on  the  other  hand,  a  limited  mandate  were 
preferred,  he  recommended  a  period  of  ten 
years.  The  period  must  not  be  too  long. 

Concerning  the  question  of  incompatibility  of 
duties,  Lord  Phillimore  thought  that,  to 
begin  with,  a  post  as  judge  must  be  considered 
as  incompatible  with  any  political  office.  .On  the 
other  hand,  in  his  opinion,  it  was  rather  an  ad- 
vantage for  an  international  judge  to  belong  at 
the  same  time  to  the  Bench  of  his  own  country. 
Dealing  particularly  with  England,  it  would  pro- 
bably be  necessary  to  seek  the  international 
judges  in  the  high  national  magistracy;  but  as 
English  judges  were  often  members  of  the  House 
of  Lords,  and  as  in  other  countries  judges  were 
in  a  similar  position,  it  would  perhaps  be  desir- 
able not  to  consider  membership  of  such  a 
chamber  as  a  political  function. 


M.  LODER  and  M.  ALTAMIRA  gave  some 
information  concerning  the  judicial  institutions 
of  Holland  and  Spain. 

M.  RICCI-BUSATTI  thought  that  the  ques- 
tion of  incompatibility  of  duties  might  be  dealt 
with  by  legislation  in  the  various  States,  since  it 
has  to  do  with  duties  connected  with  the  national 
life  of  each  one  of  them.  Furthermore,  he  saw 
no  reason  to  admit  in  principle  that  holding 
office,  even  political  or  governmental,  could  pre- 
vent its  holder  from  discharging  conscientiously 
the  duties  of  a  judge  between  States.  The  Com- 
mittee need  only  deal  with  the  incompatibility 
between  the  duties  of  international  judges  and 
other  duties  of  the  same  kind,  for  instance :  mem- 
bership of  the  Assembly  of  the  League  of  Na- 
tions, or  of  the  Council,  a  mandate  as  Agent  for  a 
certain  country  before  the  International  Court. 

Concerning  the  term  of  office,  M.  R;icci- 
B  u  s  a  1 1  i  thought  that  a  moderately  short 
period,  from  six  to  ten  years,  would  be  most 
acceptable. 

The  PRESIDENT  was  surprised  at  the  opin- 
ion of  M.  Ricci-Busatti.  How  could  it  be 
left  to  the  internal  legislation  of  States  to  decide 
whether  an  eminently  political  official  could  sit 
on  the  Court  ? 

M.  DE  LAPRADELLE  wondered  whether 
the  jurisconsults  attached  to  Foreign  Offices 
could  be  judges  of  the  Court.  He  thought  not. 
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LORD  PHILLIMORE  pose  la  question  de  sa- 
voir  si  les  Membres  d'un  Cabinet  peuvent  accep- 
ter pareilles  fonctions.  II  estime  que  la  r6ponse 
doit  £tre  negative. 

Le  PRESIDENT  croit,  pour  sa  part,  que  toutes 
fonctions  relevant  de  la  direction  politique  des 
Etats  doivent  etre  incompatibles  avec  la  fonc- 
tion  de  juge. 

M.  LODER  donne  lecture  du  dernier  aline"a 
de  1'article  13  du  projet  des  Cinq  Puissances,  de 
feVrier  dernier:  ,,les  fonctions  de  juge  sont  incom- 
patibles avec  toute  autre  fonction  publique,  ainsi 
qu'avec  toute  fonction  privee  qui  comporte  un 
inte'ret  personnel  ou  qui  poursuit  un  but  politique; 
en  cas  de  doute,  la  Cour  decide".  II  croit 
que  c'est  Ik  la  meilleure  solution.  Pour  les  rai- 
sons  exposes  par  Lord  Phillimore,  il  peut 
cependant  se  rallier  a  1'id^e  de  faire  une  excep- 
tion pour  les  fonctions  judiciaires. 

M.  RICCI-BUSATTI  craint  qu'une  disposition 
de  ce  genre  n'ait  pour  re"sultat  de  reserver  les 
tonctions  de  juge  a  ceux  dont  leur  propre  pays 
ne  saura  que  faire. 

Mr.  ROOT  desire  attirer  1'attention  sur  1'arti- 
cle 7  du  projet  de  -1907;  il  en  donne  lecture. 

On  fait  cependant  remarquer  que,  dans  1'alinea 
lu  par  Mr.  Root,  il  ne  s'agit  pas  de  1'incompa- 
tibilite  entendue  dans  le  meme  sens  que  celui 
qu'on  est  en  train  de  discuter;  ce  qu'on  discute 
actuellement,  c'est  I'lncompatibilite"  entre  des 
fonctions  simultan6es,  tandis  que  1'alinea  traite 
de  1'interdiction  radicale  d'exercer  certains  offices. 

LORD  PHILLIMORE  reprend  1'idee  de  Mr. 
Root:  le  fait  d'avoir  admis  1'incompatibilitd, 
telle  qu'elle  est  entendue  dans  1'article  cite",  exclut 
1'existence  de  tout  autre  genre  d' incompatibility. 

M.  ADATCI  croit  que  les  fonctions  de  1'en- 
seignement  ne  doivent  pas  etre  incompatibles 
avec  les  fonctions  de  juge.  On  doit  assurer  la 
collaboration  a  la  Cour  des  savants  qui  s'occupent 
du  droit  international. 

Le  PRESIDENT  resume  les  debats  et  con- 
state qu'on  est  d'accord  pour  admettre  que  la 
fonction  de  juge  a  la  Cour  n'est  pas  incompatible 
avec  celles  de  professeur  ou  de  magistrat.  En 
ce  qui  concerne  les  fonctions  qui  tiennent  a  la 
politique,  la  situation  ne  parait  pas  e"claircie.  II 
s'agit  d'abord  de  savoir  si  un  siege  au  Parlement 
doit  etre  conside"re  comme  un  office  proprement 
politique.  Le  President  appelle  1'attention  du 
Comite"  sur  la  difference  entre  la  Chambre  des 
Lords,  dont  on  demande  que  les  membres  puis- 


LORD  PHILLIMORE  asked  whether  Cabinet 
members  could  accept  such  a  position.  He 
thought  that  the  answer  should  be  "No.". 

The  PRESIDENT  thought  that  all  duties  re- 
lating to  the  political  direction  of  states  should 
be  incompatible  with  the  duties  of  a  judge. 

M.  LODER  read  the  last  paragraph  of  Article 
13  of  the  Five- Power-Plan  of  February  last. 
The  performance  of  judicial  duties  shall  be 
incompatible  with  any  other  public  duties,  and 
also  with  any  private  duties  of  a  nature  entailing 
personal  interests  or  a  political  object;  in  doubtful 
cases  the  Court  shall  decide.  He  thought  that 
this  was  the  best  solution.  He  was  prepared, 
however,  for  the  reasons  given  by  Lord  Phil- 
limore, to  accept  the  idea  of  making  an  excep- 
tion in  the  case  of  judicial  duties. 

M.  RICCI-BUSATTI  feared  that  a  provision 
of  this  sort  would  result  in  limiting  the  choice 
for  the  duties  of  judge  to  those  men  for  whom 
their  countries  had  no  use. 

Mr.  ROOT  wished  to  call  attention  to  article  7 
of  the  project  of  1907,  which  he  read. 

It  was  pointed  out,  however,  that  in  the  para- 
graph read  by  Mr.  Root  incompatibility  was  <not 
used  in  the  same  sense  as  in  the  discussion  now 
in  progress :  the  present  meaning  concerned  an 
incompatibility  between  simultaneous  duties, 
wlhile  the  paragraph  dealt  with  the  complete 
prohibition  to  occupy  certain  positions. 

LORD  PHILLIMORE  returned  to  Mr. 
Rfoot's  idea;  the  fact  of  having  admitted  the 
incompatibility  as  it  is  understood  in  the  article 
mentioned  excludes  the  existence  of  all  other 
kinds  of  incompatibility. 

M.  ADATCI  thought  that  educational  duties 
should  not  be  incompatible  with  duties  as  judge. 
The  co-operation  on  the  Court  of  authorities  on 
international  law  should  be  assured. 

The  PRESIDENT  summed  up  the  discussion 
and  stated  that  the  Committee  was  agreed  that 
the  duty  of  judge  on  the  Court  was  not  incompa- 
tible with  the  duties  of  a  professor  or  magistrate. 
Concerning  political  duties  the  situation  did  not 
appear  to  be  clear.  It  must  first  be  decided 
whether  a  seat  in  Parliament  must  be  considered 
exactly  as  a  political  position.  The  President 
called  the  Committee's  attention  to  the  difference 
between  the  House  of  Lords,  whose  Members  it 
is  asked  should  be  allowed  to  sit  on  the  Court, 
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sent  sieger  a  la  Cour,  et  certaines  autres  Cham- 
bres  Hautes.  Mais  il  est  d'avis  que  la  difference 
n'est  pas  assez  profonde  pour  que  Ton  fasse  une 
distinction  radicale  a  cet  e"gard.  II  faudrait  done 
en  venir  a  admettre  les  membres  de  tous  les 
Se"nats.  Mais  alors  se  pose  dans  toute  son  eten- 
due  la  question  relative  aux  membres  des  Parle- 
ments.  Ce  qu'il  faut  exclure  en  tout  cas,  ce  sont 
les  personnes  revetues  de  fonctions  gouverne- 
mentales  proprement  dites,  et  celles  qui  se  trou- 
vent  sous  la  de"pendance  de  leurs  chefs. 

LORD  PHILLIMORE  croit  qu'il  serait  de"si- 
rable  de  ne  point  stipuler  d'incompatibilite'  legale. 
On  pourrait  se  borner  a  donner  aux  gouverne- 
ments  un  conseil  et  leur  laisser  toute  liberte  pour 
J'interpreter. 

M.  ALTAMIRA  croit  que  quiconque  exerce 
une  fonction  executive  doit  etre  exclu. 

LORD  PHILLIMORE  re"pete  qu'il  ne  croit 
pas  qu'il  doive.  y  avoir  de  regies  rigides  d'in- 
compatibilite. II  ne  faut  pas  que  1'opinion  publi- 
que  d'un  pays  qui  a  ete  partie  dans  un  proces 
soumis  k  la  Cour,  puisse  dire  que  telle  sentence 
a  etc  rendue  parce  que  telle  ou  telle  personne 
faisait  partie  de  la  Cour,  et  que  le  Gouvernement 
puisse  soulever  des  objections  centre  le  jugement 
en  s'appuyant  sur  les  regies  d'incompatibilite'.  II 
croit  par  consequent  qu'il  est  preferable  de  se 
borner  a  un  simple  conseil. 

M.  DE  LAPRADELLE  est  convaincu  de  la 
necessity  d'avoir  des  regies  fixes,  bien  que  large- 
ment  congues. 

M.  RICCI-BUSATTI  remarque  que  si  1'on  ad- 
met  le  droit  de  recusation  on  peut  se  montrer 
bien  plus  large  sur  la  question  des  incompatibi- 
lites;  il  craint  que  toute  disposition  a  cet  egard 
ne  prete  a  des  difficult^  et  a  des  recours  eVen- 
tuels  centre  la  validite"  des  jugements. 

M.  LODER  se  rallie  a  1'opinion  de  M.  de  La- 
pradelle. 

M.  DE  LAPRADELLE  ajoute  qu'on  devrait 
stipuler  qu'un  juge  ayant  accepte"  une  fonction 
incompatible  avec  la  fonction  de  juge  sera  con- 
sidere"  comme  de"missionnaire. 

M.  ADATCI  se  rallie  a  M.  Loder  et,  d'urife 
facon  generate,  aux  dispositions  qui  se  retrouvent 
dans  le  projet  des  Cinq  Puissances.  II  est  con- 
vaincu de  la  necessity  d'avoir  des  regies  d'incom- 
patibilite fixes  et  precises. 

Suit  un  ^change  de  vues  entre  M.  HAGERUP 
et  M.  LODER  d'une  part  et  LORD  PHILLI- 


and  certain  other  upper  Houses.  But  he  thoiught 
that  the  difference  was  not  sufficiently  great  to 
draw  a  complete  distinction  in  this  respect.  Con- 
sequently, they  should  come  to  admit  the  mem- 
bers of  all  Senates.  But  then  there  arose  the  par- 
liamentary question  in  its  full  extent.  Those  who 
in  any  case  must  be  excluded  are  the  persons 
vested  with  governmental  duties'  in  its  strict 
meaning,  and  those  directly  responsible  to  their 
superiors. 

LORD  PHILLIMORE  thought  that  it  would 
be  desirable  not  to  stipulate  a  legal  incompati- 
bility. They  might  limit  themselves  to  submitting 
a  recommendation  to  the  Governments,  and  leave 
to  them  full  liberty  in  the  interpretation. 

•M.  ALTAMIRA  thought  that  anyone  holding 
an  executive  position  should  be  excluded. 

LORD  PHILLIMORE  repeated  that  he  did 
not  think  that  there  should  be  any  rigid  rules  on 
incompatibility.  No  chance  must  be  given  to  pub- 
lic opinion  in  any  country,  which  had  been  con- 
cerned in  a  case  submitted  to  the  Court,  to  say 
that  such  a  sentence  was  pronounced  because 
such  or  such  a  person  was  included  on  the  Court, 
nor  must  the  Government  be  able  to  raise  objec- 
tions to  the  judgment  on  grounds  of  incompati- 
bility. He  thought,  therefore,  that  it  was  prefer- 
able to  limit  oneself  to  a  simple  recommendation. 

•M.  DE  LAPRADELLE  was  convinced  of  the 
necessity  of  having  fixed  but  broad  rules. 

M.  RICCI-BUSATTI  remarked  that  if  the 
right  of  challenge  were  admitted  they  could 
afford  to  be  less  particular  on  the  question  of 
incompatibility ;  he  feared  that  all  provisions  in 
this  connection  might  lead  to  difficulties  and  pos- 
sible recourse  against  the  validity  of  the  judg- 
ment. 

M.  LODER  agreed  with  M.deLapradelle. 

M.  DE  LAPRADELLE  added  that  it  should 
be  stipulated  that  if  a  judge  accepted  a  duty  in- 
compatible with  his  duties  as  a  judge  he  shall  be 
considered  as  having  resigned. 

M.  ADATCI  agreed  withM.  Loder,  and,  gen- 
erally speaking,  with  the  dispositions  found  in 
the  project  of  the  Five-Powers.  He  was  convinced 
of  the  necessity  of  having  definite  fixed  rules  con- 
cerning incompatibility. 

An  exchange  of  views  followed  between  M. 
HAGERUP  and  M.  LODER  on  one  hand,  and 
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MORE  de  1'autre,  sur  la  position  des  Law  Lords 
en  Angleterre. 

Le  PRESIDENT  fait  observer  que  la  question 
de  la  dure^e  des  mandats  n'a  pas  encore  £t£ 
traite"e  k  fond.  II  suggere  1'idee  que,  au  cas  ou 
Ton  confe"rerait  a  1'Assemble'e  de  la  Socie'te'  des 
Nations  le  droit  d'elire  les  juges,  on  pourrait  faire 
coincider  la  dur^e  des  mandats  avec  la  pe"riodi- 
cite  des  reunions  de  cette  Assemble:  si,  par 
exemple,  1'Assemble'e  est  convoque"e  tous  les  5 
ans,  .la  dur6e  du  mandat  peut  etre  de  5  ou  10  ans. 

M.  DE  LAPRADELLE  est  surpris  que  le 
President,  qui  est  partisan  de  1'idee  de  don- 
ner  toute  autoritd  possible  a  1'Assemblee,  semble 
conside'rer  qu'elle  ne  se  re"unira  que  tous  les  5  ans. 

Plusieurs  autres  membres  ne  partagent  pas 
1'opinion  du  President  au  sujet  de  1'intervalle 
entre  les  reunions  de  I'Assemblee. 

Le  PRESIDENT  fait  remarquer  qu'il  n'a  sig- 
nal^ qu'une  hypothese. 

On  exprime  1'avis  que  1'Assemble'e  aura  des 
reunions  annuelles. 

LORD  PHILLIMORE  fait  valoir  que  si  1'on 
fait  de  l'Assemblee  le  college  electoral,  elle  doit 
se  re"unir  des  qu'un  siege  devient  vacant:  il  n'est 
par  consequent  pas  necessaire  d'etablir  une  coin- 
cidence entre  la  dure"e  des  mandats  et  la  periodi- 
cite"  des  reunions  de  l'Assembl£e. 

Le  PRESIDENT  prie  les  membres  de,  pre- 
senter des  propositions  formelles. 

M.   LODER  propose  une  dur£e  de    10  ans. 

M.  DE  LAPRADELLE  souleve  la  question 
de  savoir  si  un  juge  qui  a  etc  mo|mm£  pour 
remplir  un  siege  devenu  vacant,  doit  rester  en 
fonction  pour  une  dur6e  ega,le  a  la  dure"e  ordi- 
naire des  mandats  ou  seulement  pendant  la  pe"- 
riode  qui  reste  du  mandat  de  son  prede"cesseur. 
M.  de  Lapradelle  est  dispose"  k  adopter  la 
premiere  solution. 

Le  PRESIDENT  dit  qu'il  prelere  1'autre  so- 
lution, qui  est  la  solution  traditionelle.  Le  sys- 
teme  preconise'  par  M.  de  Lapradelte  aurait 
pour  effet  I'enchevetrement  des  mandats. 

M.  DE  LAPRADELLE  et  LORD  PHILLI- 
MORE voient  dans  cet  enchevetrement  1'avan- 
tage  principal  du  systeme,  a  cause  de  la  conti- 
nuite'  qui  en  resultera. 

Le  PRESIDENT  preTere  une  pe"riode  de  6 ans 
avec  le  droit  pour  les  membres  sortants  d'achever 
une  affaire  en  cours.  II  ne  faut  pas  oublier  qu'on 


LORD  PHILLIMORE  on  the  other,  concerning 
the  position  of  the  Law  Lords  in  England. 

The  PRESIDENT  pointed  out  that  the  ques- 
tion  of  the  term  of  office  had  not  Ixvu  thor- 
oughly gone  into.  He  suggested  that  if  they  gave 
the  right  of  electing  the  judges  to  the  Assembly 
of  the  League  of  Nations,  they  might  make  the 
term  of  office  coincide  with  the  periodical  meet- 
ings of  this  Assembly;  if,  for  example,  the  As- 
sembly met  every  5  years,  the  term  of  mandate 
could  be  5  or  10  years. 

M.  DE  LAPRADELLE  was  surprised  that  the 
President,  who  favoured  the  idea  of  giving  all 
possible  authority  to  the  Assembly,  seemed  to 
think  that  it  will  meet  only  every  five  years. 

Several  other  members  did  not  share  the  opin- 
ion of  the  President  on  the  subject  of  the 
interval  between  the  meetings  of  the  Assembly. 

The  PRESIDENT  stated  that  he  had  men- 
tioned only  a  hypothetical  case. 

The  opinion  was  put  forward  that  the  Assem-- 
bly  will  meet  annually. 

LORD  PHILLIMORE  pointed  out  that,  if 
the  Assembly  were  made  the  electoral  body,  it 
should  meet  whenever  a  seat  became  vacant; 
it  is  not  necessary  therefore  to  arrange  to  have 
the  term  of  mandate  and  the  periodical  meetings 
of  the  Assembly  coincide. 

The  PRESIDENT  asked  the  members  of  the 
Committee  to  put  forward  formal  proposals. 

M.  LODER  proposed  10  years. 

M.  DE  LAPRADELLE  raised  the  question 
whether  a  judge  who  had  been  named  to  fill 
a  vacancy  should  remain  in  office  for  a  term 
equal  to  the  ordinary  term  of  office  or  only 
for  the  remaining  term  of  his  predecessor.  M. 
de  Lapradelle  was  disposed  to  accept  the 
former  solution. 

The  PRESIDENT  said  that  he  preferred  the 
latter,  which  is  the  traditional  method.  The  system 
favored  by  M.  de  Lapradelle  would  have 
the  effect  of  entangling  the  mandates. 

M.  DE  LAPRADELLE  and  LORD  PHILLI- 
MORE saw  in  this  entanglement  the  principal 
advantage  of  the  system  because  ofthe  continuity 
which  will  result  from  it. 

The  PRESIDENT  preferred  a  six  year  period 
with  the  right  for  a  retiring  member  to  complete 
a  pending  case.  It  must  not  be  forgotten  that 
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se   trouve   encore    dans    une  periode  d'essai.    II 
convient  de  ne  pas  donner  de  mandats  trop  longs,  ' 
du   moins   au    commencement.    II    y   aurait  des 
juges  suppleants  pour  remplir  les  sieges  devenus 
vacants. 

Sur  une  question  de  M.  LODER,  le  PRESI- 
DENT dit  qu'il  est  oppose  a  1'idee  de  mandats 
a  vie.  M.  RICCI-BUSATTI  et  M.  DE  LAPRA- 
DELLE  se  rangent  a  1'avis  du  President. 

M.  HAGERUP  constate  que  le  mandat  a  vie 
n'a  ete  preconise  par  aucun  des  membres.  M. 
Hagerup,  lui-meme,  qui  1'a  adoptd  dans  le  pro- 
jet  auquel  il  a  collabore,  consent  a  1'abandon- 
ner;  mais  il  desire  expliquer  les  raisons  qui  mili- 
tent  en  faveur  d'une  duree  considerable  des 
mandats.  On  veut  rendre  les  juges  inamovibles 
pour  assurer  leur  independance.  C'est  un  prin- 
cipe  universellement  admis  dans  le  droit  national, 
et  il  n'y  a  pas  d'objections  contre  son  application 
dans  la  vie  Internationale.  Si  Ton  fixe  la  duree  du 
mandat  a  10  ans,  cela  revient  pratiquement  a  un 
mandat  a  vie,  a  cause  de  1'age  probable  des  ju- 
ges a  1'epoque  de  'leur  nomination.  II  faut  alors 
penser  a  une  limite  d'age,  p.  e.  70  ans. 

M.  Hagerup  est  d'avis  que  le  President 
ne  tient  pas  assez  compte  de  1'importance  de 
I'inamovibilite  des  juges,  ni  de  la  continuity  des 
travaux  de  la  Cour  que  favorisera  une  duree  plus 
considerable  des  mandats;  il  est  dispose  a  ac- 
cepter une  duree  de  93.  10  ans. 

II  y  a  une  autre  question  qu'il  faut  considerer: 
c'est  la  question  des  pensions,  qui  est  intimement 
liee  a  celle  de  la  duree  des  mandats.  On  a  pro- 
pos£  de  donner  aux  juges  la  totalite  du  traite- 
ment  a  titre  de  pension.  Ce  systeme  n'est  cepen- 
idant  possible  que  si  Ton  adopte  les  mandats  a  vie. 

II  faut  encore  considerer  la  question  du  traite- 
ment  a  donner  aux  juges.  Cette  question  se  rat- 
tache  a  celle  des  incompatibilites.  Si  un  juge 
peut  conserver  ses  fonctions  nationales,  le  traite- 
ment  peut  etre  moins  6\ev6  que  dans  le  cas  con- 
traire.  On  doit  tenir  compte  de  ce  qu'un  juge, 
qui  doit  quitter  ses  occupations  dans  son  propre 
pays,  doit  avoir  un  traitement  assez  considerable, 
et  qu'une  indemnite,  en  cas  de  destitution,  doit 
lui  etre  garantie.  II  ne  faut  pas  oublier  que  la 
nuestion  peut  etre  decisive  pour  des  personnes 
*'ont  les  services  sont  desirables. 

M.  DE  LAPRADELLE  fait  valoir  que  Ton 
doit  fixer  le  traitement  des  juges  non  pas  en 
raison  de  1'importance  des  services  qu'ils  ren- 
dent,  mais  en  raison  de  l'importance  des  occu- 
pations qu'ils  ont  du  abandonner.  II  donne  comme 


this  is  still  a  trial  period.  It  is  advantageous  not 
to  have  too  long  terms,  at  least  not  at  the  outset. 
There  would  be  deputy  judges  to  fill  vacant  seats. 


In  answer  to  a  question  of  M.  LODER,  the 
PRESIDENT  said  that  he  was  opposed  to  the 
idea  of  holding  office  for  life.  M.  RICCI-BU- 
SATTI and  M.  DE  LAPRAlDEiLLE  agreed  with 
the  President. 

M.  HAGERUP  said  that  a  life  term  had  not 
been  advocated  by  any  member.  M.  Hagerup 
himself,  who  had  adopted  it  in  the  project  whicjh 
he  had  helped  to  draw  up,  was  prepared  to  aban- 
don it.  But  he  wished  to  explain  the  considera- 
tions which  weigh  in  favor  of  a  fairly  long  term. 
It  is  wished  to  make  the  judges  irremovable  in 
order  to  ensure  their  independence.  This  is  a 
principle  universally  recognised  in  national  law ; 
there  is  no  objection  to  its  application  in  interna- 
tional life.  If  the  term  of  office  is  fixed  at  10 
years,  in  practice  that  amounts  to  office  for  life 
because  of  the  probable  age  of  the  judges  at  the 
time  of  appointment.  It  is  necessary  then  to  con- 
sider an  age  limit  --  for  example  70  years. 

M.  Hagerup  was  of  opinion,  that  the  Presi- 
dent had  not  given  due  weight  to  the  importance 
of  the  irremovability  of  judges,  nor  of  the  con- 
tinuity of  the  work  of  the  Court,  which  would  be 
strengthened  by  a  longer  term.  M.  Hagerup 
was  prepared  to  accept  a  9  or  10  year  term. 

There  is  another  question  to  be  considered: 
the  question  of  pensions,  which  is  intimately  con- 
nected with  that  of  the  term  of  office.  It  had 
been  proposed  to  give  the  judges  the  whofe  of 
their  salary  as  a  pension.  This  system  is  not 
possible  unless  office  for  life  is  adopted. 

The  question  of  judge's  salary  must  also  be 
considered.  This  question  is  connected  with  that 
of  incompatibility.  If  a  judge  were  allowed  to 
continue  national  duties,  the  salary  could  be 
smaller  than  in  the  contrary  case.  It  should  be 
kept  in  mind  that  a  judge  who  has  to  leave  his 
occupation  in  his  own  country  must  receive  a 
fairly  large  salary  and  that  he  must  have  the 
assurance  of  receiving  an  indemnity  in  case  of 
retirement.  It  must  not  be  forgotten  that  this 
question  may  be  a  deciding  factor  in  the  case 
of  persons  whose  services  are  desirable. 

M.  DE  LAPRADELLE  pointed  out  that  the 
salary  of  judges  ought  to  be  fixed  not  in  relation 
to  the  importance  of  the  services  rendered,  but 
in  relation  to  the  importance  of  the  occupation 
which  the  judges  have  given  up.  He  gave,  as  atv 
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exemple  les  juges  anglais.  Ceux-ci  sont  recrute"s 
parmi  les  meilleurs  membres  du  barreau.  Us  re- 
coivent  des  traitements  tres  elevens  parce  qu'ils 
doivent  abandonner  une  occupation  tres  lucrative. 

M.  ADATCI  exprime  1'avis  qu'en  vue  d'assurer 
rinddpendance  des  juges  et  la  continuity  du 
travail,  il  faut  fixer  une  dur6e  assez  longue  pour 
les  mandats,  tout  en  ayant  soin  de  specifier  au 
moment  de  leur  nomination  que  les  juges  ne  con- 
tinueront  pas  a  singer  si  leurs  faculty's  viennent 
a  baisser.  Au  sujet  du  traitement,  il  pense  qu'il 
faut  fournir  aux  juges  les  moyens  de  mener  une 
vie  tres  honorable  pendant  la  dure"e  de  leurs 
fonctions  et,  leurs  fonctions  une  fois  termine'es, 
une  vie  calme  et  digne  du  prestige  que  doivent 
conserver  les  juges. 

M.  RICCI-BUSATTI  suggere  1'idee  suivante, 
qui  se  base  sur  sa  conception  de  1'organisation 
et  de  la  permanence  de  la  Cour:  le  President 
et  les  Vice-Pre"sidents,  re"sidant  au  siege  de  la 
Cour,  devraient  etre  largement  re'mune're's.  Les 
autres  membres  ne  devraient  recevoir  qu'une 
somme  annuelle  tres  mode"ree,  pour  faire  face  k 
certaines  obligations  ge"ne"rale's  inhe"rentes  a  leur 
charge,  mais  une  allocation  joumaliere  assez  ele- 
v6e  pendant  les  periodes  ou  ils  sont  en  fonction. 

M.  DE  LAPRADELLE  e"met  1'idee  de  fixer  le 
traitement  a  une  somme  e"gale  k  deux  fois  les 
appointements  du  juge  le  mieux  re'mune're'  dans 
n'importe  quel  pays. 

Le  PRESIDENT  invite  les  membres  k  pre"- 
senter  des  propositions  formelles  au  sujet  des 
questions  qu'on  vient  de  discuter. 

Mr. -ROOT  soumet  aux  reflexions  du  Comit6 
1'idee  de  laisser  k  1' Assemble  la  tache  de  fixer 
les  traitements  des  juges.  Les  conditions  chan- 
gent  si  vite.  La  valeur  en  dollars  d'une  somme 
en  francs  n'est  maintenant  que  le  sixieme  de  ce 
qu'elle  e"tait  il  y  a  sept  ans,  et  en  me"me  temps  la 
valeur  de  1'argent  a  baissd  de  moitie". 

Si  le  Comit6  fixe  des  maintenant  les  traite- 
ments, il  peut  arriver  que  I'Assemble'e  se  voie 
dans  1'impossibilitd  de  trouver  des  personnes  dis- 
pos^es  k  accepter  le  poste  de  juge. 

M.  LODER  attire  1'attention  sur  les  difficult^ 
qui  pourraient  surgir  du  fait  que  1' Assembled 
serait  appele'e  k  re"gler,  de  temps  en  temps,  les 
traitements  des  juges:  deux  juges  sie"geant  en 
meme  temps  pourraient  recevoir  des  traitements 
diffe"rents,  ce  qui  est  inadmissible. 

Le  PRESIDENT  croit  que  1'idee  de  Mr.  Root 
est  la  suivante:  le  Comite  doit  poser  une  regie 


example  the  English  judges.  They  are  drawn 
from  among  the  best  members  of  the  bar.  They 
receive  very  large  salaries,  because  they  have 
to  give  up  a  very  lucrative  'profession. 

M.  ADATCI  expressed  the  opinion  that  in 
order  to  ensure  the  independence  of  judges  anjd 
continuity  of  work,  a  fairly  long  term  of  office 
must  be  fixed,  at  the  same  time  taking  care  to 
specify  at  the  time  of  their  appointment  that 
judges  shall  not  continue  to  sit  if  their  faculties 
should  deteriorate.  With  regard  to  the  salaries, 
he  thought  that  the  judges  should  be  afforded 
the  means  of  living  very  comfortably  during  their 
term  of  office,  and  once  their  duties  ended  tlu-y 
should  be  able  to  live  quietly  and  in  keeping 
with  the  prestige  which  the  judges  should  enjoy. 

M.  RICCI-BUSATTI  suggested  the  following 
idea  based  on  his  conception  of  the  organisation 
and  permanence  of  the  Court :  The  President 
and  the  Vice-President  residing  at  the  seat  of 
the  Court  should  receive  large  salaries.  The 
other1  members  meed  only  receive  a  \iery  moderate 
annual  salary  to  meet  certain  obligations  inherent 
in  their  duties,  but  a  fairly  large  daily  allowance 
during  the  times  when  they  are  at  work. 

M.  DE  LAPRADELLE  put  forward  the  idea 
of  fixing  the  salary  at  an  amount  equal  to  twice 
that  received  by  the  best  paid  judge  in  any 
country. 

The  PRESIDENT  asked  the  members  to  put 
forward  formal  proposals  relating  to  the  question 
which  had  just  been  discussed. 

Mr.  ROOT  suggested  to  the  Committee  that 
the  task  of  fixing  the  salaries  of  the  judges 
should  be  left  to  the  Assembly.  Conditions 
changed  so  quickly.  The  value  in  dollars  of  a 
sum  in  francs  is  now  only  one  sixth  part  of 
What  it  had  been  seven  years  ago,  and  at  the 
same  time  the  value  of  money  had  decreased  by 
one  half.  If  the  Committee  were  to  fix  salaries 
now,  the  Assembly  might  find  it  impossible  to 
find  persons  willing  to  accept  positions  as 
judges. 

M.  LODER  drew  attention  to  the  difficulties 
Which  might  arise  from  the  fact  that  the  Assem- 
bly would  bb  called  upon  from  time  to  time 
to  adjust  the  salaries  of  judges.  Two  judges 
sitting  at  thte  same  time  might  receive  different 
salaries.  This  would  not  be  admissible. 

The  PRESIDENT  thought  that  Mr.  Root's 
idea  was  the  following:  The  Committee  should 
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generate,  mais  1'Assemblde  et  le  Conseil  de  la  lay  down  a  general  rule,  but  the  Assembly  and 
Societ^  des  Nations  doivent  fixer  les  sommes  the  Council  of  the  League  of  Nations  should 
selon  1'esprit  et  dans  le  cadre  de  cette  regie.  fix  the  amounts  according  to  the  spirit  and 

within  the  compass  of  the  rule. 


LORD  PHILLIMORE  partage  1'avis  de  Mr. 
Root.  II  croit  qu'il  faut  donner  a  1'Assemblee 
la  faculte  de  regler  a  nouveau  le  montant  des 
traitements.  Seulement,  1'Assemblee  doit  toujours 
augmenter  et  non  pas  diminuer  les  sommes. 

Quant  a  la  duree  du  mandat,  Lord  Philli- 
more  croit,  comme  M.  Loder,  que  la  periode 
de  dix  ans  sera"  acceptable.  II  pense  qu'il  ne  faut 
pas.  fixer  de  limite  d'age:  il  y  a  tant  d'exemples 
de  juges  ayant  conserve  la  plenitude  de  leurs 
faculte"s  intellectuelles  jusqu'a  80  ans. 

Lord  Phillimore  est  done  d'avis  que  la 
limite  d'age  peut  depasser  70  ans;  on  pourra 
1'etendre  jusqu'a  75  ans  ou  davantage:  il  faut 
laisser  la  decision  dans  les  cas  particuliers  a  ceux 
qui  ont  a  faire  1'eUection  des  juges. 

M.  ALTAMIRA  se  range  a  1'avis  de  Lord 
Phillimore.  II  croit  qu'une  duree  de  dix  ans 
permettra  aux  juges  de  singer  aussi  longtemps 
qu'ils  conservent  la  plenitude  de  leurs  facultes. 

M.  Altamira  suggere  Tidee  de  soumettre  a 
1'Assembl^e  et  au  Conseil,  a  titre  de  proposition, 
des  chiffres  relatifs  aux  traitements  des  juges. 

Apres  un  ^change  de  vues  avec  les  membres, 
le  PRESIDENT  propose  d'employer  le  reste  de- 
la  seance  a  la  discussion  de  la  division  de  la 
Cour  en  chambres :  a  la  stance  prochaine  on  pour- 
rait  ouvrir  la  discussion  sur  la  question  de  la 
competence  de  la  Cour,  et  plus  particulierement 
sur  la  question  de  savoir  qui  pourra  s'adresser 
a  la  Cour. 

M.  RICCI-BUSATTI  se  demande  si  ce  point 
rentre  dans  la  competence  du  Comite. 

Le  PRESIDENT  constate  qu'on  est  d'accord 
pour  reconnaitre  qu'a  raison  des  rapports  qui 
existent  entre  la  question  de  la  competence  de 
la  Cour  et  celle  de  son  organisation,  le  Comite 
a  competence  pour  examiner  ces  deux  points. 

M.  DE  LAPRADELLE  souleve  la  question 
de  savoir  si  la  discussion  sur  la  presence  a  la 
Cour  des  membres  nationaux  doit  etre.consideree 
comme  close. 

Le  PRESIDENT  prie  M.  de  Lapradelle 
de  bien  vouloir  exposer  ses  vues  sur  cette 
question. 

M.  DE  LAPRADELLE  pose  la  question  de 
la  facon  suivante:  s'il  y  a  parmi  les  juges  un 
juge  de  la  nationalite  d'une  des  parties  en  litige, 


LORD  PHILLIMORE  agreed  with  Mr. 
Root;  he  thought  that  the  power  of  readjusting 
the  amount  of  the  salaries  should  be  left  to  the 
Assembly.  But  the  Assembly  ought  always  to 
increase  and  not  to  diminish  the  amount. 

As  to  the  term  of  office,  Lord  Phillimore 
thought,  like  M.  Loder,  that  the  period  of  ten 
years  was  suitable.  He  did  not  think  it  was  ne- 
cessary to  fix  an  age  limit.  There  were  so  many 
examples  of  judges  having  kept  the  full  use  of 
their  intellectual  powers  until  the  age  of  80. 

Lord  Phillimore  was  therefore  of  opinion 
that  an  age  limit  over  70  years  could  be  fixed. 
It  might  be  extended  to  75  years  or  more.  The 
(decision  in  particular  cases  should  be  left  to 
those  who  have  to  elect  the  judge. 

M.  ALTAMIRA  agreed  with  Lord  Philli- 
more. He  thought  that  a  term  of  ten  years  would 
allow  the  judges  to  sit  as  long  as  they  preserved 
the  full  use  of  their  Powers. 

M.  Altamira  suggested  that  an  amount  for 
the  salaries  of  judges  should  be  submitted  to  itha 
Assembly  and  Council  as  a  proposal. 

After  exchange  of.  opinion  with  the  members, 
the  President  proposed  that  the  rest  of  the 
meeting  should  be  devoted  to  the  discussion  of 
the  question  of  dividing  the  Court  into  sections. 
At  the  next  meeting  the  discussion  on  the  com- 
petence of  the  Court,  in  particular  who  could 
address  the  Court,  would  be  opened. 

M.  RICCI-BUSATTI  asked  if  this  point  came 
within  the  powers  of  the  Committee. 

The  PRESIDENT  stated  that  they  were 
agreed  that  because  of  the-  connection  which 
exists  between  the  competence  and  organisation 
of  the  Court,  the  Committee  was  competent  to 
examine  these  two  points. 

M.  DE  LAPRADELLE  raised  the  question 
as  to  whether  the  discussion  concerning  the 
presence  of  national  members  at  the  Court  was 
to  be  considered  as  closed. 

The  PRESIDENT  asked  M.  de  L'apra- 
delle  to  put  forward  his  views  on  this  question. 

M.  DE  LAPRADELLE  did  so  as  follows: 
If  a  judge  of  the  nationality  of  one  of  the  parties 
in  any  case  were  present,  should  he  give  up  his 
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doit  il  ce"der  sa  place,  ou  1'autre  partie  doit-elle 
avoir  le  droit  d'envoyer  un  assesseur  pour  assister 
aux  deliberations  de  la  Cour?  M.  de  Lapra- 
delle  constate  la  ne'cessite'  de  re"tablir  1'egalite 
entre  les  deux  parties.  II  ne  croit  pas  que  cette 
e"galite  puisse  etre  rdtablie  par  1'envoi  des  asses- 
seurs,  parce  qu'un  assesseur  ne  pourra  jamais  avoir 
1'autorite  d'un  juge.  L'inegalite"  n'en  sera  qu'atte- 
nuee.  M.  de  Lapradelle  croit  que  la  solution 
doit  etre  cherche"e  dans  la  direction  suivante: 
il  faut  que  le  juge  de  la  nationality  d'une  des  par- 
ties cede  sa  place  et  que  les  deux  parties  envoient 
des  assesseurs  avec  voix  deliberative.  Ainsi  I'^ga- 
litd  entre  elles  sera  parfaite. 


M.  ADATCI  prefere  la  disposition  contenue 
dans  le  second  article  du  projet  qu'il  a  soumis 
au  Comite".  Cet  article  dit  que,  au  cas  ou  dans 
une  affaire  dont  la  Cour  est  saisie,  1'une  des  par- 
ties n'a  pas  un  de  ses  ressortissants  sie"geant  parmi 
les  juges,  cette  partie  aura  le  droit  de  designer 
un  de  ses  ressortissants  pour  sieger  dans  cette 
affaire  determine'e. 

M.  Adatci  croit  qu'il  ne  faut  pas  attacher 
trop  d'importance  a  1'objection  qui  se  base  sur 
rine"galite  qu'il  y  aurait  entre  un  juge  ordinaire  et 
un  assesseur. 

Ce  qui  est  grave,  c'est  d'exclure  de  la  Cour 
un  juge  experiments  pour  le  remplacer  par  un 
assesseur.  II  croit  qu'il  est  bien  suffisant,  pour 
re"tablir  r^galite",  de  permettre  a  la  partie  non 
reprdsentee  d'envoyer  un  assesseur. 

M.  HAGERUP  donne  lecture  de  la  disposition 
du  projet  scandinave  relative  au  point  qu'on  est 
en  train  de  discuter.  II  resume  la  proposition  de 
M.  de  Lapradelle  et  demande  si,  dans  le 
cas  ou  ni  Tune  ni  1'autre  des  parties  ne  seraient 
representees  a  la  Cour,  elles  auraient  toutes  les 
deux  le  droit  d'y  envoyer  des  assesseurs. 

M.  DE  LAPRADELLE  n'y  voit  pas  d'objec- 
tion,  et  M.  ADATCI  dit  que  cette  idee  est  plei- 
nement  compatible  avec  son  projet. 

M.  HAGERUP  termine  en  attirant  1'attention 
sur  les  deliberations  qui  ont  eu  lieu  en  1907  sur 
la  constitution  de  la  Cour  internationale  des  pri- 
ses; il  .donne  lecture  de  1'article  16  de  la  Con- 
vention pour  retablissement  de  cette  Cour,  et 
dit  qu'il  voit  une  certaine  analogic  entre  les  dis- 
positions de  cet  article  et  la  proposition  de  M. 
de  Lapradelle. 

M.  Hagerup,  sans  prStendre  que  la  solu- 
tion proposed  par  MM.  de  Lapradelle  et 


place  or  should  the  other  party  have  the  right 
to  send  an  assessor  to  take  part  in  the  deli- 
berations of  the  Court?  M.  de  Lapradelle 
insisted  that  it  was  necessary  to  establish  equality 
between  the  two  parties.  He  did  not  think  that 
such  equality  would  be  established  by  the  send- 
ing of  assessors,  because  an  assessor  could 
never  have  the  authority  of  a  judge.  This  method 
could  only  diminish  the  inequality.  M.  de  La- 
pradelle thought  that  a  solution  should  be 
sought  in  the  following  way:  the  judge  of  the 
same  nationality  as  one  of  the  parties  should 
give  up  his  place,  and  both  parties~send  assessors 
with  deliberative  powers.  In  this  way  the  equality 
between  them  would  be  complete. 

M.  ADATCI  preferred  the  arrangements  con- 
tained in  the  second  Article  of  the  project  which 
he  had  submitted  to  the  Committee.  This  Ar- 
ticle said  that  if,  in  any  case  brought  before  the 
Court,  a  Member  State  concerned  had  no  re 
presentative  amongst  the  judges,  the  said  State 
shall  have  the  right  to  appoint  a  judge  of  its 
own  nationality  for  the  case  in  question. 

M.  Ada  t  c  i  thought  that  too  much  importance 
should  not  be  attached  to  the  objection  based 
on  the  inequality  which  would  exist  between  an 
ordinary  judge  and  an  assessor. 

What  is  serious,  is  to  exclude  from  the  Court 
an  experienced  judge  in  order  to  replace  him  by 
an  assessor.  He  thought  that  in  order  to  establish 
equality  it  would  be  quite  sufficient  if  the  party 
not  represented  might  send  an  assessor. 

Ml  HAGERUP  read  the  provision  of  the 
Scandinavian  project  relating  to  the  point  under 
discussion.  He  summed  up  the  proposals  of 
M;.  de  Lapradelle  and  asked  whether,  if 
neither  of  the  two  parties  was  represented  on 
the  Court,  they  both  would  be  allowed  to  send 
assessors. 

M.  DE  LAPRADELLE  saw  no  objection  to 
this,  and  M.  ADATCI  said  that  the  idea  was 
quite  compatible  with  his  project. 

M.  HAGERUP  ended  by  drawing  attention  to 
the  discussion  which  took  place  in  1907  on  the 
subject  of  the  constitution  of  the  International 
Prize  Court;  he  read  Article  16  of  the  Conven- 
tion establishing  this  Court,  and  said  that  he 
saw  a  certain  parallel  between  the  provisions  of 
this  Article  and  M.  de  Lapradelle's  propo- 
sition. 

M.  Hagerup  would  not  contend  that  the  so 
lution  proposed  by  M.  de  Lapradelle  and  M. 
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A  d  a  t  c  i  soit  parfaite,  puisqu'elle  ne  s'accorde  pas 
tres  bien  avec  la  notion  de  la  permanence  de  la 
Cour,  croit  cependant  que  1'adoption  de  cette 
proposition  serait  le  seul  moyen  d'arriver  a  un 
accord. 

M.  DE  LAPRADELLE  est  dispose  a  amen- 
der  sa  propre  proposition  dans  le  sens  suivant: 
on  se  bornerait  a  donner  le  droit  d'envoyer  des 
assesseurs,  aux  parties  qui  en  exprimeraient  le 
desir. 

M.  LODER  remarque  que  la  question  qu'on 
est  en  train  de  considerer  a  ete  longuement  dis- 
cutee  lors  de  la  Conference  en  fevrier  dernier. 
On  ne  re"ussit  pas  alors  a  s'accorder.  Ceux  qui 
ont  considere  comme  superflu  le  droit  d'envoyer 
des  assesseurs  sont  parties  de  cette  ide"e  que  les 
juges  a  la  Cour  Permanente  seront  des  hommes 
eminents  qui  sauront  faire  abstraction  de  leur 
nationalite. 

M.  DE  LAPRADELLE  partage  cet  avis;  s'il 
a  propose  une  solution  basee  sur  d'autres  con- 
siderations, c'est  qu'il  n'est  pas  certain  que  les 
differents  Etats  seront  disposes  k  accepter  le 
point  de  vue  de  M.  Loder. 

M.  LODER  croit  que  si,  pour  la  raison  avan- 
c6e  par  M.  de  Lapradelle,  on  accepte  1'in- 
stitution  des  assesseurs,  il  ne  faut  pas  leur  don- 
ner voix  deliberative,  mais  seulement  voix  con- 
sultative. 

LORD  PHILLIMORE  analyse  la  question  et 
la  solution  proposed  par  M.  de  Lapradelle. 
11  croit  qu'il  ne  faut  pas  accepter  une  solution 
rigide;  il  faut  tenir  compte  de  nombreuses  cir- 
constances.  Si  un  Etat  europeen  et  un  Etat  de 
1'Extreme  Orient  sont  en  oonflit,  et  si  ce  dernier 
seulement  est  repre'sente'  a  la  Cour,  regalite"  entre 
les  Etats  ne  serait  pas  re"tablie  du  fait  que  le 
representant  de  1'Etat  Oriental  c&Ierait  sa  place. 
Dans  ce  cas,  les  parties  en  cause  ne  seraient  pas 
represented  k  la  Cour,  qui  serait  composee  ex- 
clusivement  de  juges  provenant  de  1'Europe  ou 
de  1'Ame'rique.  Les  Orientaux  considereraient 
ceci  comme  une  ine"galite". 

Lord  Phillimore  se  demande  si,  dans  ces 
conditions,  il  suffirait  de  permettre  aux  deux  per- 
ties  d'envoyer  des  assesseurs  avec  voix  consul- 
tative. Ne  faudrait-il  pas  leur  donner  voix 
deliberative  ? 

M.  DE  LAPRADELLE  re>lique  qu'a  la  ques- 
tion posee  par  Lord  Phillimore  on  peut  faire 
deux  repcnses: 

I.   Les  deux  parties  pourront  toutes  deux  en- 


Adatci  was  perfect,  since  it  did  not  quite  agree 
with  the  conception  of  the  Court's  permanence. 
He  thought,  however,  that  the  adoption  of  this 
proposal  would  be  the  only  way  of  coining  to 
an  understanding. 

M.  DE  LAPRADELLE  was  inclined  to  amend 
his  own  proposal  to  the  following  effect:  that 
the  right  of  sending  assessors  should  be  extended 
only  to  parties  desirous  of  so  doing. 

M.  LODER  pointed  out  that  the  question 
under  consideration  had  been  discussed  at  length 
in  the  Conference  of  last  February.  They  did 
not  succeed  at  that  time  in  coming  to  an  agree- 
ment. Those  who  considered  superfluous  the 
right  of  sending  assessors  held  that  the  judges 
of  the  Permanent  Court  would  be  distinguished 
men  who  would  be  able  to  disregard  their  na- 
tionality. 

M.  DE  LAPRADELLE  shared  this  opinion. 
If  he  had  proposed  a  solution  based  on  other 
considerations,  it  was  because  he  was  not  certain 
that  the  various  States  would  be  disposed  to 
accept  M.  Loder's  point  of  view. 

M.  LODER  thought  that  if,  for  the  reasons 
presented  by  M .  d  e  L  a  p  r  a  d  e  1 1  e,  the  institution 
of  assessors  were  accepted,  they  should  not  be 
given  deliberative  but  only  advisory  powers. 

LORD  PHILLIMORE  analysed  the  question 
and  the  solution  proposed  by  M.  de  Lapra- 
delle. He  thought  that  a  hard  and  fast  solu- 
tion was  not  necessary;  many  considerations 
must  be  taken  into  account.  If  a  European  and 
a  Far-Eastern  State  were  concerned  in  a  dispute, 
and  'if  the  latter  only  were  represented  ori  the 
Court,  the  equality  between  the 'States  would  not 
be  readjusted  by  the  fact  that  the  representative 
of  the  Eastern  State  gave  up  his  seat.  In  this 
case  the  parties  concerned  would  not  be  repre- 
sented on  the  Court,  which  would  be  composed 
exclusively  ,of  judges  coming  from  Europe  or 
America.  The  Orientals  would  consider  this  as 
an  inequality. 

Lord  Phillimore  wondered  whether  under 
these  conditions  it  would  be  enough  to  allow  the 
two  parties  to  send  assessors  with  advisory 
powers.  Would  they  not  have  to  be  given^the 
power  of  voting? 

M.  DE  LAPRADELLE  answered  that  two 
replies  could  be  given  to  Lord  Phillimore's 
question : 

i.  Both  parties  might  send  assessors;  in  this 
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voyer  des  assesscurs;  ainsi  le  point  de  vue  orien- 
tal serait  sans  doute  suffisamment  represente. 

2.  On  peut  songer  a  introduire  dans  la  Cour 
une  representation  des  idees  juridiques  differen- 
tes,  peut-etre  meme  des  idees  politiques,  des  ten- 
dances de  la  civilisation,  etc.  Ceci  n'est  pas  la 
meme  chose  que  de  faire  representer  les  divers 
systemes  juridiques.  Le  droit  international  a  ete 
fortement  nationalise.  M.  de  Lapradelle  men- 
tionne  le  droit  des  prises  en  Angleterre  et  la 
tendance,  relevee  par  un  savant  chilien,  M.  Alva- 
rez, a  distinguer  entre  un  droit  international 
americain  et  un  droit  international  europeen.  Ce- 
pendant  le  droit  international  doit  etre  un  et  le 
rester.  II  serait  imprudent  et  meme  contradic- 
toire  d'introduire  dans  la  Cour  des  systemes  juri- 
diques nationaux.  Mais  il  y  a  des  idees  juridi- 
ques; c'est  cette  pensee  qu'il  faut  retenir  au  lieu 
de  celle  des  differents  systemes  juridiques.  Tous 
les  grands  types  de  civilisation  doivent  trouver 
leur  representation  a  la  Cour.  II  faut  adopter 
1'idee  d'une  representation  en  quelque  sorte  geo- 
graphique.  Mais  seules  les  contrees  qui  ont  forme 
des  noyaux  civilisateurs  peuvent  etre  representees. 

Pour  assurer  cette  representation,  il  faut  avoir 
un  nombre  assez  eieve  de  juges.  M.  de  Lapra- 
delle mentionne  le  chiffre  de  15.  On  doit  sti- 
puler  que  la  Cour  contiendra  tant  de  juges  asia- 
tiques,  tant  de  juges  americains,  tant  de  juges 
europeens.  Si  cette  idee  est  adoptee  aucun  des 
grands  centres  de  civilisation  ne  manquera  de  re- 
presentation. 

II  y  a  done  deux  reponses  a  faire  a  la  question 
posee  par  Lord  Phillimore;  la  premiere  est 
la  plus  simple:  elle  represente  un  moyen  de  s'en- 
tendre;  la  seconde  reponse  mene  plus  loin. 

Le  PRESIDENT  fait  remarquer  que  M.  de 
Lapradelle  n'a  pas  suffisamment  tenu  compte 
des  difficultes  qui  concernent  la  repartition  des 
sieges  en  divisant  ceux-ci  en  groupes  europeen, 
americain  et  asiatique. 

M.  LODER  dit  qu'il  est  impossible  de  laisser 
a  une  partie  la  faculte  de  designer  un  juge. 


Le  PRESIDENT  demande  a  M.  de  Lapra- 
delle comment,  dans  son  plan,  les  juges  sup- 
plants seront  utilises. 

. 

M.  DE  LAPRADELLE  repond  qu'ils  entreront 
pour  occuper  un  siege  vacant  jusqu'a  1'eiection 
prochaine,  ou  remplacer  un  juge  empeche  jusqu'a 
la  cessation  de  1'empechement;  puis,  si  les  deux 
parties  ont,  1'une  un  juge  titulaire,  1'autre  un  juge 


\\a\   the  Eastern  point  of  view  would  doubtless 
be  sufficiently  represented. 

2.  The  introduction  into  the  Court  of  a  re- 
presentation of  the  various  juridical  ideas  might 
be  considered,  perhaps  even  of  political  ideas, 
tendencies  of  civilisation,  etc.  This  would  not 
be  the  same  as  the  representation  of  the 
various  legal  systems.  International  l:iw  has 
been  decidedly  nationalised.  M.  de  Lapra- 
delle mentioned  the  British  Naval  Prize  Law. 
and  the  tendency  pointed  out  by  a  Chilean 
authority,  M.  Alvarez,  to  distinguish  between 
an  American  international  law  and  a  European 
international  law.  But  international  law  ought 
to  be  one  and  remain  so.  It  would  be  unwise 
and  even  contradictory  to  introduce  national 
systems  of  law  into  the  Court.  But  legal  ideas 
exist,  and  it  is  this  conception  which  must  be 
retained  rather  than  that  of  the  different  legal 
systems.  All  the  main  types  of  civilisation  ought 
to  be  represented  on  the  Court ;  the  idea  of  some 
sort  of  a  geographical  representation  must  be 
adopted.  However,  only  the  countries  which  have 
been  the  centres  of  civilisation  can  be  represented 

To  assure  this  representation  it  is  necessary  to 
have  a  fairly  large  number  of  judges.  M.  de  La- 
pradelle mentioned  the  number  15.  It  should 
be  laid  down  that  the  Court  should  contain  so 
many  Asiatic  judges,  so  many  American  judges, 
so1  many  European  judges.  If  this  idea  is  adopted, 
none  of  the  great  centres  of  civilisation  would  be 
unrepresented. 

There  are  therefore  two  answers  to  the  ques- 
tions put  forward  by  Lord  Phillimore.  The 
first  is  the  most  simple:  it  offered  a  basis  of 
agreement;  the  second  goes  farther. 

The  PRESIDENT  observed  that  M.  de  La- 
pradelle had  not  met  satisfactorily  the  dif- 
ficulties involved  in  the  allotment  of  seats  by- 
dividing  them  among  the  European,  American, 
and  Asiatic  groups. 

M.  LODER  said  that  it  was  not  possible  to 
allow  a  contesting  party  to  have  the  power  ot 
appointing  a  judge. 

The  PRESIDENT  asked  M.  de  Lapra- 
delle what  use  would  be  made  of  the  deputy 
judges  in  his  scheme. 

M.  DE  LAPRADELLE  answered  that  they 
will  first  be  used  to  fill  a  vacant  seat  until  the 
next  election,  or  to  replace  a  disabled  judge 
until  the  end  of  the  disability ;  secondly,  if  one 
of  the  parties  has  a  judge  and  the  other  a  deputy 
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suppleant,  ou  les  deux  des  juges  suppleants, 
celui-ci  ou  ceux-ci  sont  appeles  de  droit  au  siege, 
en  qualite  de  juges  et  non  pas  d'assesseurs. 

Le  PRESIDENT  propose  de  mettre  a  1'ordre 
<lu  jour  de  la  seance  suivante  la  question  de  la 
competence  de  la  Cour.  On  pourrait  discuter  tout 
d'abord  la  question  de  savoir  qui  pourra  saisir 
la  Cour. 

M.  DE  LAPRADELLE  prefererait  voir  ou- 
vrir  la  discussion  sur  la  question  de  savoir  si 
une  partie  pourra  citer  une  autre  partie  devant 
la  Cour. 

LORD  PHILLIMORE  se  range  a  1'opinion 
de  M.  de  Lapradelle. 

Le  PRESIDENT  fait  observer  que  1'ordre 
naturel  serait  d'examiner  d'abord  si  les  Etats 
auront  seuls  le  droit  de  s'adresser  a  la  Cour  ou 
s'il  faut  aller  plus  loin.  On  sait  que  les  Etats 
peuvent  prendre  fait  et  cause  pour  leurs  nationaux; 
mais  des  particuliers  pourront-ils  £tre  partie  dans 
un  proces  devant  la  Cour? 

Ensuite  on  sera  amene  a  discuter  la  question 
de  savoir  si  un  Etat  peut  contraindre  un  autre 
Etat  a  venir  devant  la  Cour. 

M.  ALTAMIRA  declare  qu'il  aurait  encore 
quelques  mots  a  dire  sur  la  question  des  syste- 
mes  juridiques. 

La  se"ance  est  lev£e  a  12.30  de  1'apres-midi. 

Le  President: 

(signe)  Brn.  DESCAMPS. 

Le  Secretaire-General: 

(signe)  D.  ANZILOTTI. 


judge,  or  both  hav<e  deputy  judges,  the  deputy 
judges  shall  be  called  to  sit  as  judges  in  full 
right  and  not  as  assessors. 

The  PRESIDENT  proposed  that  the  question 
of  competence  of  the  Court  should  be  put  on  the 
Agenda  for  the  following  meeting.  First  of  all 
they  could  discuss  the  question:  who  would  be 
entitled  to  appeal  to  the  Court. 

M.  DE  LAPRAODELLE  preferred  that  the 
discussion  should  commence  by  considering 
whether  one  party  could  summon  another  party 
before  the  Court. 

LORD  PHILLIMORE  agreed  with  M.  de 
Lapradelle. 

The  PRESIDENT  observed  that  the  normal 
order  would  be  to  discuss  first  of  all  whether 
States  only  should  have  the  right  to  appeal  to 
the  Court,  or  whether  it  would  be  necessary 
to  go  farther.  It  is  established  that  States  can 
appear  on  behalf  of  their  nationals,  but  can  a 
private  individual  be  party  to  a  case  brought 
before  the  Court  ? 

This  would  lead  to  consider  the  question 
whether  a  State  could  compel  another  State  to 
come  before  the  Court. 

M.  ALTAMIRA  announced  that  he  had  still 
something  to  say  concerning  the  question  of 
legal  systems 

The  meeting  closed  at  12.30  p.m. 

The  President: 

(signed)  Brn.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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SEANCE  (non-publique), 
tenue  au  Palais  de  la  Paix,  a  La  Haye, 
le  25  juin  1920. 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sent  presents:  tous  les  membres  du  Comite 
(a  1'exception  de  M.  Bevilaqua);  M.  Fer- 
nandes;  Mr.  James  Brown  Scott;  les 
secretaires  particuliers  de  M.  le  Baron  Des- 
camps  et  de  M.  Adatci;  les  membres  du 
Secretariat. 

La  seance  est  ouverte  a  g^/2  heures  du  matin. 

Le  PRESIDENT  rappelle  que  la  discussion  de 
la  seance  precedente  a  porte  sur  I'organisation  de 
la  Cour.  II  tient  maintenant  a  signaler  une 
question  qui  pourrait  etre  tranchee  sans  discus- 
sion bien  longue:  celle  du  siege  de  la  Cour.  II 
propose  au  Comite  de  recommander  que  La  Haye 
soit  chcisie  comme  siege  de  la  Cour  Permanente 
de  Justice  Internationale.  Le  President  estime 
que  ce  n'est  pas  Ik  seulement  un  acte  de  cour- 
toisie  envers  le  Gouvernement  Neerlandais.  II 
s'appuie  sur  deux  autres  arguments:  d'une  part, 
La  Haye  est  deja  le  siege  de  la  Cour  Permanente 
d'Arbitrage,  et  d'autre  part  il  y  a,  dans  1'opinion 
du  President,  int£re"t  a  separer  les  fonctions 
politiques  de  la  Soci^te  des  Nations  de  ses  fonc- 
tions judiciaires,  en  assignant  des  sieges  diffe- 
rents  aux  deux  groupes  d'institutions. 

Si  la  proposition  est  adoptee,  on  doit  naturel- 
lement  rdserver  les  cas  oil  il  pourra  devenir  neces- 
saire  de  convoquer  la  Cour  hors  de  son  siege 
normal. 


M.  ADATCI  a  beaucoup  reflechi  sur  la  ques- 
tion du  siege  de  la  Cour.  II  a  pens6  tout  d'abord 
que  la  Cour  devrait  etre  £tablie  au  siege  de  la 
Soci£t£  des  Nations.  Apres  avoir  consult^  nom- 
bre  de  ses  amis  et  collegues  au  Japon,  il  adopte 
aujourd'hui  1'opinion  du  President,  et  ce  fai- 
sant,  il  est  certain  d'etre  l'interpr£te  de  1'opinion 
publique  chez  les  peuples  asiatiques.  Au  Japon, 
quand  on  parle  de  La  Haye,  cela  signifie:  Paix 
et  Justice.  C'est  une  ide"e  devenue  l^gendaire  chez 
le  peuple.  II  faut  d'ailleurs  sdparer  les  dtJlibe"ra- 
tions  judiciaires  des  deliberations  politiques,  afin 
que  la  Cour  puisse  examiner  et  juger  dans  le 
calme  les  affaires  qui  lui  seront  soumises. 


9™   MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  June  25th,  1920. 


BARON  DESCAMPS  in  the  chair. 

Present:  all  members  of  the  Committee  (with 
the  exception  of  M.  Bevilaqua);  M.  Fer- 
na rides;  Mr.  James  Brown  Scott;  the 
private  secretaries  of  Baron  Descamps  and 
of  M.  Adatci;  the  members  of  the  Secretariat. 


The  meeting  opened  at  9.30  a.m. 


The  PRESIDENT  mentioned  that  the  discus- 
sion at  the  previous  meeting  related  to  the 
organisation  of  the  Court.  He  now  wished  to 
put  forward  a  question  which  could  be  settled 
without  long  discussion :  that  of  the  seat  of  the 
Court.  He  proposed  that  the  Committee  should 
recommend  that  the  Hague  be  chosen  as  the 
seat  of  the  Permanent  Court  of  International 
Justice.  The  President  considered  that  this 
was  not  only  an  act  of  courtesy  to  the  Govern- 
ment of  the  Netherlands.  He  based  his  proposal 
on  two  other  arguments :  first,  the  Hague  is 
already  the  seat  of  the  Permanent  Court  of  Ar- 
bitration; and  second,  the  President  thought 
there  was  reason  to  separate  the  political  func- 
tions of  the  League  of  Nations  from  its  judicial 
functions  by  assigning  different  seats  to  the  two 
groups  of  institutions. 

If  the  proposal  were  adopted,  exception  of 
course  should'  be  made  for  cases  in  which  it  might 
be  necessary  to  convene  the  Court  away  from 
its  normal  seat. 

M.  ADATCI  had  thought  over  thoroughly  the 
question  of  the  seat  of  the  Court.  He  had  thought 
first  that  the  Court  should  be  established  at  the 
seat  of  the  League  of  Nations.  After  having  con- 
sulted a  number  of  his  friends  and  colleagues 
m  Japan,  he  now  shared  the  President's 
opinion.  If  this  idea  is  carried  out,  it  is  certain 
to  be  the  interpretation  of  public  opinion  in  the 
Asiatic  nations.  In  Japan,  when  the  Hague  is 
mentioned,  it  means  Peace  and  Justice.  This  has 
become  a  tradition  among  the  people.  Further- 
more, it  is  necessary  to  separate  the  judicial 
from  the  political  deliberations  in  order  to  permit 
the  Court  to  examine  and  judge  in  tranquillity 
the  cases  submitted  to  it. 
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Mr.  ROOT,  LORD  PHILLIMORE  et  les 
autre  membres  se  rallient  k  la  proposition  du 
President. 

Le  PRESIDENT  constate  que  le  Comite  est 
unanime  pour  recommander  le  choix  de  La  Haye 
comme  siege  de  la  Cour  Permanente. 

M.  DE  LAPRADELLE  exprime  le  d^sir  qu'on 
decide  seulement  sur  la  question  de  fond  et  que 
les  motifs  ne  soient  pas  inclus  dans  la  decision. 
II  pourrait,  en  effet,  avoir  des  reserves  k  expri- 
mer  k  leur  sujet. 

M.  LODER  fait  la  declaration  suivante:  ,Je 
n'ai  pas  besoin  de  vous  dire  que  la  proposition 
faite  par  notre  President  et  son  adoption  par 
vous  tous,  Messieurs,  me  remplissent  de  joie,  et 
particulierement  k  cause  des  raisons  sur  lesquel- 
les  le  President  a  bien  voulu  fonder  la  re"so- 
lution.  Je  crois  pouvoir  dire,  au  nom  de  man 
Gouvernement  aussi  bien  qu'au  nom  de  mon 
pays,  que  la  resolution  de  ce  Comite  sera  ac- 
cueillie  avec  beaucoup  de  joie,  et  je  crois  pou- 
voir vous  assurer  que  la  Hollande,  fidele  a  ses 
traditions,  fera  tout  ce  qui  est  en  son  pouvoir 
pour  accomplir  la  tache  qu'on  lui  impose.  J'espere 
que  le  Conseil  et  1'Assemble'e  voudront  s'associer 
egalement  k  la  resolution  prise  ici,  et  j 'exprime 
le  vceu  que  la  Cour  dont  nous  pre"parons  1'avene- 
ment,  soil  k  1'avenir  un  bonheur  pour  le  monde 
entier". 

Le  PRESIDENT  constate  1'unanimite  de  la 
decision,  ainsi  que  le  fait  que  le  Gouvernement 
Neerlandais  est  dispose  k  adherer  au  choix  qu'on 
vient  de  faire. 

Le  President  passe  k  la  question  k  1'ordre 
du  jour:  la  competence  de  la  Cour.  II  a  formuie 
le  programme  de  quelques  questions  sur  la  ma- 
tiere  af  in  d'aider  le  Comite  k  arriver  k  un  resultat. 
II  donne  lecture  du  questionnaire  (voir  Annexe  i). 
II  propose  qu'on  procede  k  la  discussion  du  pre- 
mier point:  ,,La  Cour  constituera-tnelle  essentielle- 
ment  une  juridiction  entre  Etats,  ou  sa  compe- 
tence s'etendra-t-elle  k  des  litiges  concernant  des 
particuliers  ?  Dans  quelles  conditions  ce  dernier 
cas  pourrait-il  eventuellement  se  produire?"  Le 
Comite  etant  d'accord  pour  discuter  cette  ques- 
tion, le  President  donne  la  parole  k  M. 
Adatci. 

M.  ADATCI  dit  que  la  Commission  dite  ,,des 
nouveaux  Etats",  qui  siegeait  k  Paris,  a  etudie 
la  question  de  la  protection  des  minorites,  et 
particulierement  la  question  de  savoir  si  les  mino- 
rites nationales  peuvent  recourir  directement  k 


Mr.  ROOT,  LORD  PHILLIMORE,  and  the 
other  members  agreed  with  the  President's 
proposal. 

The  PRESIDENT  stated  that  the  Committee 
were  unanimous  in  recommending  the  Hague 
as  the  seat  of  the  Permanent  Court. 

M.  DE  LAPRADELLE  expressed  the  wish 
that  the  decision  should  be  taken  only  on  the 
actual  question  at  issue,  and  that  the  reasons 
should  not  be  included  with  the  deliberation. 
He  might  in  fact  have  some  reservations  to  make 
concerning  the  motives  of  the  decision. 

M.  LODER  made  the  following  statement: 
"There  is  no  need  for  me  to  tell  you  that  the 
proposal  made  by  our  President  and  its 
adoption  by  all  of  you  make  me  very  happy, 
Gentlemen,  especially  in  view  of  the  reasons  upon 
which  the  President  was  so  good  as  to  base 
the  resolution.  I  think  that  I  may  say,  in  the 
name  of  my  Government,  as  well  as  in  the  name 
of  my  country,  that  the  resolution  adopted  by 
this  Committee  will  be  received  with  joy,  and  I 
think  I  can  assure  you  that  Holland,  always 
faithful  to  its  traditions,  will  do  all  in  its  power 
to  accomplish  the  task  given  to  it.  I  hope  that 
the  Council  and  Assembly  will  also  adopt  the 
decision  taken  here,  and  I  give  voice  to  the  hope 
that  the  CouYt  for  whose  coming  we  are  pre- 
paring the  way  will  be  a  source  of  happiness 
for  the  whole  world." 

The  PRESIDENT  put  on  record  that  the 
decision  was  unanimous  and  that  the  Nether- 
lands Government  was  prepared  to  agree  with 
the  choice  just  made. 

The  President  now  proceeded  to  deal  with 
the  question  on  the  agenda,  namely :  the  compe- 
tence of  the  Court.  He  had  formulated  a  pro- 
gramme for  some  questions  on  the  subject  in  order 
to  aid  the  Committee  to  come  to  a  conclusion. 
He  read  this  questionnaire  (see  Annex  i).  He 
now  proposed  that  they  should  proceed  to  dis- 
cuss the  first  point:  "Shall  the  Court  constitute 
essentially  a  jurisdiction  between  States,  or  shall 
its  competence  extend  to  litigation  concerning  in- 
dividuals. Under  what  conditions  can  the  latter 
eventuality  occur?"  The  Committee  having 
agreed  to  discuss  this  question,  the  President 
called  upon  M.  Adatci. 

M.  ADATCI  said  that  the  so  called  commis- 
sion of  new  States,  which  was  sitting  at  Paris,  had 
studied  the  question  of  the  protection  of  minor- 
ities and  in  particular  the  question  as  to  whether 
national  minorities  might  directly  appeal  to  the 
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la  Cour  de  Justice.  On  a  fini  par  donner  aux 
seuls  Etats  le  droit  de  recours.  La  decision  est 
importante.  Si,  en  effet,  on  a  laissd  aux  Etats  le 
devoir  de  defendre  le  droit  des  minorites  qu'ils 
renferment,  c'est  que  1'unique  moyen  de  limiter 
le  recours  a  la  Cour  est  de  donner  aux  Etats 
seuls  le  droit  d'y  faire  appel.  D'ailleurs,  si  les  Etats 
s'interessent  a  la  cause  de  leurs  ressortissants,  ils 
la  prendront  en  mains. 

M.  ALTAMIRA  ne  voudrajt  faire  ses  obser- 
vations qu'apres  avoir  entendu  celles  de  ses  col- 
legues.  II  croit  cependant  pouvoir,  des  mainte- 
nant,  se  rallier  au  point  de  vue  adopte  dans 
1'art.  20  du  projet  suedois,  d'apres  lequel  la  Cour 
ne  connait  que  des  litiges  entre  Etats,  mais  un 
Etat  peut  faire  valoir  les  droits  d'un  de  ses  res- 
sortissants centre  un  autre  Etat. 


Le  PRESIDENT  constate  1'accord  qui  existe 
entre  les  opinions  de  M.  Adatci  et  M.  Alta- 
m  i  r  a,  et  ses  propres  idees. 

M.  LODER  rappelle  que  le  projet  des  Cinq 
Puissances  contient  une  disposition  analogue. 

M.  HAGERUP  se  rallie  a  M.  Ada  tc  i.  II  rap- 
pelle que  la  formule  suedoise,  qui  est  aussi  celle 
du  projet  commun  des  premieres  commissions 
des  pays  du  Nord,  se  retrouve  dans  1'article  30 
du  projet  commun  des  trois  pays  seandinaves. 

II  tient  toutefois  a  remarquer  qu'il  y  a  un  pre"- 
cedent  international  qui  va  dans  une  autre  direc- 
tion. II  veut  dire  la  convention  pour  l'e"tablisse- 
ment  d'une  Cour  Internationale  des  Prises,  dont 
1'article  4,  2e  aline"a,  est  plus  large  que  la  for- 
mule suedoise. 

M.  DE  LAPRADELLE,  invite  a  prendre  la 
parole,  se  declare  moins  eclair^  sur  les  points  en 
question  que  ses  collegues. 

La  Cour  dont  on  envisage  Ja  creation  est 
congue  essentiellement  comme  un  tribunal  pour 
trancher  des  conflits  entre  Etats.  On  peut  cepen- 
dant se  demander  si  le  droit  d'avoir  recours  a  la 
Cour  ne  doit  pas,  dans  une  certaine  mesure,  etre 
e"tendu  aux  particuliers;  a  savoir  dans  les  cas  de 
deni  de  justice.  II  arrive  quelquefois  qu'un  parti- 
culier,  qui  a  contract^  avec  uh  Etat,  se  trouve 
dans  I'impossibilitd  de  1'assigner  en  justice  en  rai- 
son  d'une  sorte  de  privilege  de  souverainet£  admis 
par  la  legislation  et  la  jurisprudence  de  certains 
pays,  comme  la  France.  M.  de  Lapradelle 
pose  la  question  de  savoir  si,  dans  des  circonstan 
ces  semblables,  il  ne  serait  pas  utile  de  donner 


Court  of  Justicie.  It  was  decided  that  States  only 
would  have  this  right  of  appeal.  The  decision  was 
important.  The  reason  for  leaving  to  States  the 
duties  of  protecting  the  rights  of  minorities  in- 
cluded in  Ithem  was  that  the  only  means  of 
limiting  the  right  of  recourse  to  the  Court  was 
to  give  to  States  only  the  right  of  appearing 
before  the  Court.  Besides,  if  the  States  took 
an  interest  in  the  lawsuits  of  their  subjects,  they 
would  take  up  their  cases. 

M.  ALTAMIRA  preferred  not  to  express  his 
views  until  he  had  heard  those  of  his  colleagues. 
Howtever,  he  thought  that  he  could  say  from 
now  on  that  he  took  the  same  standpoint  as 
Article  20  of  the  Swedish  project  in  which  it 
was  laid  down  that  the  Court  could  only  take 
cognisance  of  cases  between  States,  but  that  a 
State  might  present  the  claims  of  one  of  its  sub- 
jects against  another  State. 

The  PRESIDENT  stated  that  the  opinion  of 
M.  Adatci  and  M.  Altamira  coincided  with 
his  own. 

M.  LODER  recalled  that  the  project  of  the 
Five  Powers  contained  a  similar  disposition. 

M.  HAGERUP  agreed  with  M.  Adatci.  He 
mentioned  that  the  Swedish  wording,  which  is 
the  same  as  that  of  the  joint  plan  of  the  first 
commissions  of  the  Northern  Countries,  also  ap- 
peared in  Article  30  of  the  joint  project  of  the 
three  Scandinavian  Countries. 

However,  he  wished  to"  point  out  that  there 
was  an  international  precedent  which  pointed 
in  a  different  direction.  He  referred  to  the  Con- 
vention for  the  establishment  of  the  International 
Prize  Court,  in  which  Paragraph  2  of  Article  4 
had  a  \vider  bearing  than  the  Swedish  project. 

M.  DE  LAPRADELLE,  having  been  asked 
to  speak,  said  that  he  was  less  clear  on  the 
points  under  consideration  than  his  colleagues. 

The  Court  of  which  the  creation  was  under 
consideration  was  essentially  a  tribunal  to  deal 
with  disputes  between  States.  However,  it 
might  be  considered  whether  the  right  to  have 
recourse  to  the  Court  should  not  be  given  to 
some  extent  to  private  individuals,  that  is  to 
say,  in  cases  of  denial  of  justice.  It  sometimes 
happens  that  a  private  individual  who  has  made 
a  contract  with  a  State,  finds  it  impossible  to 
obtain  justice  against  it  on  account  of  a  species 
of  privileged  right  of  sovereignty  recognised  by 
the  legislation  and  jurisprudence  of  some  coun- 
tries, such  as  France.  M.deLapradelle  raised 
the  question  whether,  under  these  circumstances, 
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a  la  Cour  de  Justice  Internationale  une  compe"- 
tence  accessoire:  la  Cour  agirait  alors  sur  1'ini- 
tiative  d'un  particulier,  pourvu  que  le  cas  n'ait 
pas  de  caractere  politique. 

M.  LODER  dit  que  la  legislation  hollandaise 
a  adopts  la  meme  attitude  que  la  legislation  fran- 
caise  sur  le  point  auquel  vient  de  faire  allusion 
M.  de  Lapradelle. 

Ce  point  a  &6  tres  discute  en  f^vrier  dernier, 
lots  de  la  Conference  des  Neutres.  La  solution 
restreinte  qu'on  avait  alors  adoptee  n'etait  pas 
d'accord  avec  les  vues  de  M.  Loder,  qui  ne 
voit  pas  de  raison  pour  limiter  la  competence 
de  la  Cour,  en  exigeant  que  les  particuliers  soient 
couverts  par  leur  gouvernement  pour  pouvoir 
avoir  acces  a  la  Cour.  II  releve  la  disposition  de 
1'article  14  du  Pacte  de  la  Societe  des  Nations, 
aux  termes  duquel  la  Cour  est  appel^e  a  connattre 
de  tous  differends  que  les  parties  lui  soumettront. 
Dans  le  texte  anglais,  qui  est  le  texte  original,  le 
mot  ,, parties"  est  e"crit  avec  une  minuscule;  cela 
montre  que  les  r6dacteurs  du  Pacte  n'avaient  pas 
1'intention  de  limiter  aux  seuls  Etats  le  droit 
d'etre  partie  dans  un  litige  soumis  a  la  Cour.  II 
fait  valoir  qu'apres  la  creation  de  la  Societe  des 
Nations  les  circonstances  ne  sont  plus  les  memes 
qu'auparavant.  La  souverainete  des  Etats  a  ete 
invoqu6e  pour  empecher  les  particuliers  de  les 
citer  en  justice.  Apres  1'etablissement  d'une  in- 
stitution comme  la  Cour  Permanente  de  Justice 
Internationale,  ces  empechements  ne  peuvent  plus 
exister.  On  a  dit  que  si  Ton  etend  la  competence 
de  la  Cour  aux  proces  des  particuliers,  il  s'en- 
suivra  un  trop  grand  nombre  de  proces.  M.  L  o- 
d  e  r  passe  outre,  et  s'oppose  a  1'idee  de  ne  rendre 
la  Cour  accessible  qu'aux  Etats. 

LORD  PHILLIMORE  pense  que  les  litiges 
internationaux  sont  toujours  des  litiges  entre  des 
Etats;  il  se  rallie  a  la  formule  su6doise  qui  ex- 
prime  cette  idee.  II  lui  parait  pourtant  inutile 
de  dire  explicitement  que  les  Etats  peuvent  pren- 
dre  fait  et  cause  pour  leurs  ressortissants.  II  ap- 
partient  au  droit  interieur  de  determiner  les  con- 
ditions dans  lesquelles  cela  peut  se  faire,  mais  il 
est  du  devoir  d'un  Etat  de  proteger  ses  ressor- 
tissants. Lord  Phillimore  montre  par  des 
exemples  que  1'exercice  du  droit  de  protection  a 
pu  mener  jusqu'a  la  guerre. 

Le  droit  municipal,  selon  les  pays,  donne  ou 
ne  donne  pas  aux  particuliers  le  droit  de  citer 
1'Etat  en  justice.  Si  ce  droit  n'existe  pas,  il  est 
inadmissible  qu'il  soit  introduit  par  le  chemin  de- 
tourne  d'une  juridiction  internationale.  Pareil  ex- 
pedient augmentera  le  nombre  des  conflits  inter- 


it  might  not  ble  beneficial  to  give  the  Court  of 
International  Justice  a  supplementary  jurisdic- 
tion ;  the  Court  would  then  take  action  at  the 
instance  of  a  private  individual,  provided  that 
the  case  was  not  of  a  political  nature. 

M.  LODER  said  that  Dutch  legislation  had 
adopted  the  same  attitude  as  the  French  on 
the  point  mentioned  by  M.  de  Lapradelle. 

This  point  had  been  much  discussed  last 
February  at  the  time  of  the  Conference  of  the 
Neutral  Powers.  The  narrow  resolution  then  adop- 
ted was  not  in  accordance  with  his  own  views. 
He  saw  no  reason  for  limiting  the  competence 
of  the  Court  by  stipulating  that  private  individ- 
uals must  be  represented  by  their  Governments 
in  order  to  have  access  to  the  Court.  He  quoted 
the  terms  of  Article  14  of  the  Covenant  of  the 
League  of  Nations,  in  the  terms  of  which  the 
Court  was  to  take  cognisance  of  all  disputes 
that  the  parties  may  submit  to  it.  In  the  English 
version,  which  was  the  original  one,  the  word 
"parties"  was  written  with  a  small  "p".  That 
showed  that  the  persons  who  drew  up  the  Co- 
venant had  no  intention  of  limiting  only  to  States 
the  right  to  be  a  party  to  a  case  before  the 
Court.  He  pointed  out  that  after  the  creation 
of  the  League  of  Nations  circumstances  were 
not  the  same  as  before.  The  sovereignty  of  the 
States  had  been  used  to  prevent  private  individ 
uals  from  taking  action  against  them.  Once  an 
institution  -like  the  Permanent  Court  of  Inter- 
national Justice  was  established,  no  such  ob- 
stacles .could  exist.  It  had  been  said  that  if  the 
competence  of  the  Court  were  extended  to  cases 
of  individuals,  too  large  a  number  of  cases  would 
result.  M.  Loder  disregarded  this  objection. 
He  was  opposed  to  the  idea  of  allowing  only 
States  to  appear  before  the  Court. 

LORD  PHILLIMORE  was  of  opinion  that 
international  cases  should  always  be  interstate 
cases ;  he  agreed  with  the  wording  of  the  Swedisli 
project  which  expresses  this  idea.  It  appeared 
to  him,  however,  useless  to  state  explicitly  that 
States  could  adopt  as  their  own  the  case  of  their 
subjects.  The  determination  of  the  conditions 
under  which  this  could  be  done  was  a  question 
of  national  law,  but  it  was  the  duty  of  a  State 
to  protect  its  subjects.  Lord  Phillimore 
showed  by  examples  that  the  exercise  of  the 
right  of  protection  could  lead  even  to  war. 

Municipal  law,  according  to  the  country,  either 
gives  or  does  not  give  to  individuals  the  right 
to  sue  the  State  at  law.  If  this  right  did  not 
exist  it  was  not  admissible  that  it  should  be  in- 
troduced by  a  roundabout  method  of  interna- 
tional jurisdiction.  Such  an  expedient  would  in- 
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nationaux;  un  Etat  ne  tolerera  jamais  d'etre 
attaque  devant  une  Cour  par  un  particulier.  Si 
un  particulier  se  sent  lese  dans  ses  droits,  qu'il 
s'adresse  a  son  Gouvernement;  et  si  celui-ci 
trouve  la  plainte  justifiee,  il  ne  manquera  pas 
de  se  mettre  en  pourparlers  avec  1'Etat  offen- 
seur,  et  eventuellement  de  le  citer  en  justice. 


crease  the  number  of  international  disputes.  A 
State  would  never  permit  itself  to  be  sued  before 
a  Court  by  a  private  individual.  If  a  private 
individual  felt  that  his  rights  were  affected 
he  should  appeal  to  his  Government,  and  if  the 
latter  found  his  complaint  justified  it  would  not 
fail  to  open  communications  with  the  offending 
State,  and  possibly,  to  take  legal  action  against  it. 


Mr.  ROOT  est  d'accord  avec  ]VL  Loder  et 
reconnait  1'importance  des  remarques  de  M.  de 
Lapradelle;  mais  il  pense  que  le  but  qu'on 
poursuit  pourrait  etre  atteint  simplement  grace  a 
un  systeme  qui  donnerait  aux  Etats  seuls  le  droit 
de  recourir  a  la  Cour,  plutot  qu'en  e"tendant  la 
competence  de  cette  derniere. 

II  s'appuie  sur  deux  considerations: 

Premierement,  il  invoque  la  regie,  decoulant  du 
principe  de  la  souverainete  des  Etats,  qu'aucun 
Etat  ne  peut  etre  cite  sans  son  consentement 
prealable.  II  est  vrai  que  le  consentement  est 
ge"neralement  donne;  mais  il  est  sujet  a  des  limi- 
tations qui  varient  selon  les  Etats.  Si  le  Comite 
essaie  d'etablir  des  regies  fixes,  il  peut  s'exposer 
a  enfreindre  les  id6es  prop  res  a  certains  pays;  Mr. 
Root  pense  que  moins  on  impose  de  restrictions 
aux  Etats,  plus  on  a  de  chances  de  reussir. 

En  second  lieu,  le  systeme  actuel  donne  aux 
particuliers,  pour  sauvegarder  leurs  droits,  un 
moyen  superieur  a  celui  qui  leur  serait  fourni 
si  on  leur  donnait  le  droit  de  citer  un  Etat  devant 
un  tribunal  international.  En  effet,  si  leurs  pro- 
pres  gouvernements  trouvent  leur  cause  justified, 
ils  pretent  aux  particuliers  tout  leur  appui  et 
tachent  de  regler  1'affaire  par  la  voix  diplomati- 
que, ce  qui  reussit  dans  99  cas  sur  100.  D'autre 
part,  il  est  impossible  d'imaginer  que  des  con- 
versations diplomatiques  puissent  s'engager  entre 
un  particulier  et  un  Gouvernement.  Mr.  Root 
ne  croit  pas  qu'un  particulier  puisse  avoir  aucun 
avantage  a  porter  devant  la  Cour  Internationale 
une  plainte  que  son  propre  Gouvernement  ne 
trouve  pas  justifiee. 

Le  mot  ,,international''  employ^  dans  1'art.  14 
du  Pacte  caracterise  bien  la  situation;  la  Cour 
peut  traiter  de  questions  qui  affectent  les  int£- 
rets  des  individus,  mais  seulement  si  le  Gouverne- 
ment, dont  le  particulier  est  le  ressortissant,  a 
internationalist  ces  int^rets  en  les  prenant  en 
main.  Mr.  Root  rappelle  que  la  majority  des 
cas  ported  devant  la  Cour  d' Arbitrage  concer- 
naient  les  int^rets  de  particuliers,  appuyes  par 
leurs  Etats  respectifs.  Mr.  Root  se  demande  si 
la  plainte  d'un  particulier  qui  ne  serait  pas  sou- 
tenu  par  son  Gouvernement,  aurait  assez  de  poids 


Mr.  ROOT  stated  that  he  agreed  with  M. 
Uodler  and  realised  the  importance  of  what 
M.  de  Lapradelle  had  said,  but  he  thought 
that  the  end  they  sought  could  be  reached  by 
a  system  which  gave  only  to  States  access  to 
the  Court,  instead  of  enlarging  the  Court's  com- 
petence. 

Two   considerations    supported   this   view: 

Firstly,  he  quoted  the  rule,  arising  from  the 
principle  of  sovereignty  of  States,  that  no  State 
could  be  summoned  before  the  Court  without  its 
previous  consent.  It  was  true  that  consent  gener- 
ally was  given,  but  it  was  subject  to  limitations 
which  varied  according  to  the  States.  If  the  Com- 
mittee tried  to  fix  the  definite  rules  they  might 
expose  themselves  to  infringing  on  the  individual 
conceptions  of  certain  countries.  Mr.  Root 
thought  that  the  less  restrictions  were  imposed 
on  States,  the  greater  would  be  the  chance  of 
success. 

Secondly,  the  present  system  gave  to  individ- 
uals a  means  of  protecting  their  rights  superior 
to  that  which  would  be  given  them  if  they  had 
the  right  to  summon  a  State  before  an  interna- 
tional tribunal.  In  practice,  if  their  own  Govern- 
ment thought  their  case  justified,  they  would 
give  the  individuals  all  possible  help  and  would 
try  to  settle  the  affair  through  diplomatic  chan- 
nels. This  would  mean  success  in  99  cases  out 
of  loo.  On  the  other  hand,  it  was  inconceivable 
that  diplomatic  relations  should  proceed  between 
a  private  individual  and  a  Government.  Mr. 
Root  did  not  think  that  a  private  individual 
would  gain  any  advantage  by  taking  before  the 
International  Court  a  case  which  his  Government 
did  not  consider  justified. 

The  word  "international",  used  in  Article  14 
of  the  Covenant,  summed  up  the  position  very 
well.  The  Court  could  ideal  with  questions  af- 
fecting private  interests,  but  only  if  the  Govern- 
ment of  the  country  of  which  the  individual  was 
the  subject  made  them  international  by  adopting 
them  as  its  owm.  Mr.  Root  recalled  the  fact 
that  the  majority  of  cases  before  the  Court  of 
Arbitration  related  to  private  interests  supported 
by  the  respective  States. 
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devant  une  Cour  Internationale.  II  pense  que 
la  force  logique  de  1'argument  de  M.  Loder  et 
du  point  de  vue  de  M.  de  Lapradelle  feront 
triompher  ces  opinions  dans  1'application  du  sys- 
teme  preconise"  par  lui-meme.  II  est  impossible 
qu'un  Gouvernement,  qui  trouve  juste  la  plainte 
d'un  de  ses  nationaux,  ne  la  fasse  pas  sienne, 
•st  que  la  Cour  Internationale  ne  preniae  pas  en 
consideration  la  cause  d'un  particulier  si  elle  a 
embrass^e  par  un  Gouvernement. 


LORD  PHILLIMORE  remarque  que,  lors- 
qu'il  a  eu  la  parole,  il  n'a  pas  conside"re"  la 
question,  souleve"e  par  M.  Loder,  relative  a  1'in- 
terpre"tation  de  1'article  14  du  Pacte. 

Lord  Phillimore  est  d'avis,  du  moins  en 
ce  qui  concerne  le  texte  anglais  du  Pacte,  que 
le  toot  ,, international"  doit  etre  interpret  comme 
signifiant  exclusivement  des  relations  entre  Etats. 
II  appuie  son  interpretation  sur  les  articles  18  et 
19  du  Pacte,  ou,  d'apres  lui,  il  est  question  d'en- 
gagements  entre  Etats,  de  rapports  enfre  les 
Etats. 

M.  RICCI-BUSATTI  se  rallie  a  1'opinion  de 
Mr.  Root  et  de  Lord  Phillimore,  a  savoir 
que  la  Cour  ne  doit  etre  competente  que  pour 
conflits  entre  Etats;  il  approuve  entierement  les 
motifs  sur  lesquels  cette  opinion  a  £te  fondee. 

II  est  impossible  de  mettre  les  Etats  et  les 
particuliers  sur  le  meme  plan;  les  particuliers  ne 
sont  pas  sujets  de  droit  international,  et  c'est 
exclusivement  dans  le  domaine  de  ce  droit  que 
la  Cour  est  appel^e  a  fonctionner.  II  est  vrai 
qu'on  peut  donner  a  la  notion  de  conflit  inter- 
national, diverses  interpretations:  on  a  1'habitude 
de  considerer  comme  telle,  a  certains  £gards, 
toute  question  ou  des  elements  relevant  de  pays 
diff brents  sont  en  jeu;  dans  ce  sens,  meme  un 
conflit  entre  deux  ressortissants  d'un  meme  Etat 
peut  etre  international,  par  exemple,  s'il  a  trait 
a  une  propriety  situ6e  en  pays  Stranger;  mais  ce 
n'est  pas  le  sens  vise"  par  le  Pacte,  ou  il  ne  s'agit 
que  de  relations  entre  Etats.  Pour  qu'un  conflit 
entre  un  Etat  et  un  particulier,  ressortissant  d'un 
autre  pays,  puisse  £tre  du  domaine  de  la  Cour 
Internationale,  il  faut  que  1'Etat  auquel  appar- 
tient  le  particulier  se  considere  comme  \6s€  lui- 
meme,  dans  les  droits  et  inte'rets  de  son  ressor- 
tissant, et  que,  de  ce  chef,  il  ,, internationalise"  le 
conflit.  Meme  dans  ce  cas,  de  1'avis  de  M.  Rice  i- 
Busatti,  quelques  precautions  seraient  n^ces- 
saires. 


Mr.  Root  doubted  whether  the  claim  of  a 
private  individual  which  was  not  supported  by 
his  Government  would  carry,  enough  weight  be- 
fore an  international  Court.  He  thought  that  the 
logical  force  of  M.  Loder's  argument  and  of 
the  point  of  view  put  forward  by  M.  de  Lapra- 
delle would  insure  the  success  of  their  ideas 
if  the  sys.tem  recommended  by  him  were  put  in 
force.  It  was  impossible  that  a  Government, 
wfhich  considered  the  case  of  one  of  its  subjects 
just,  would  not  make  it  its  own,  and  that  the 
International  Court  would  not  give  consideration 
to  the  case  of  a  private  individual  if  it  had  been 
adopted  by  a  Government. 

LORD  PHILLIMORE  remarked,  that  when 
ihe  last  spoke,  he  had  in  consideration  the  ques- 
tion raised  by  M.  Loder  concerning  the  in- 
terpretation of  Article  14  of  the  Covenant. 

Lord  Phillimore  was  of  opinion  that,  at 
any  rate  in  so  far  as  the  English  version  of  the 
Covenant  was  concerned,  the  word  "internat- 
ional" must  be  interpreted  as  having  regard  ex- 
clusively to  relations  between  States.  He  based 
this  interpretation  on  Articles  18  and  19  of  the 
Covenant,  which  in  his  opinion  dealt  with  en- 
gagements between  States  and  relations  among 
States. 

M.  RICCI-BUSATTI  agreed  with  Mr.  Root 
and  Lord  Phillimore  that  the  Court  must 
be  competent  only  to  deal  with  disputes  between 
States.  He  approved  entirely  of  the  grounds  on 
which  this  opinion  was  based. 

It  is  impossible  to  put  States  and  private  in- 
dividuals on  the  same  footing ;  private  individuals 
are  not  subjects  of  international  law  and  it  is 
entirely  within  the  realm  of  that  law  that  the  Court 
is  called  upon  to  act.  It  was  true  thav  various 
interpretations  may  be  given  to  the  words  "inter- 
national disputes" ;  it  is  customary  to  consider  in, 
certain  connections,  any  question  as  international 
in  which  elements  relating  to  different  countries 
are  concerned.  Under  this  interpretation,  even 
a  conflict  between  two  subjects  of  the  same  State 
may  be  international,  if  for  example  it  deals  with 
a  piece  of  property  located  in  a  foreign  country  ; 
but  this  is  not  the  interpretation  meant  by  the 
Covenant,  which  has  to  do  with  inter-state  rela- 
tions. To  bring  a  dispute  between  a  State  and 
a  private  citizen  of  another  State  within  the 
domain  of  the  International  Court,  the  State  of 
the  private  individual  must  consider  itself  injured 
through  the  rights  and  interests  of  its  subject ; 
thus  it  "internationalises"  the  conflict.  Even 
in  this  case,  M.  Ricci-Busatti  thought,  that 
some  precaution  would  be  necessary. 
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Le  PRESIDENT,  dans  1'examen  de  la  question 
soumise  au  Comite,  adopte  le  point  de  depart 
suivant:  le  droit  international  regie  les  rapports 
entre  Etats  comme  tels,  et  les  Etats  ont  le  devoir 
de  proteger  leurs  nationaux. 

L'objet  propre  du  droit  des  gens,  du  jus  inter 
gentes,  ce  sont  les  rapports  d'Etat  a  Etat  con- 
sideres  comme  collectivites  souveraines  et  comme 
membres,  a  ce  titre,  de  la  Socie"te  des  Nations. 
La  condition  des  ressortissants  de  chaque  Etat 
dans  d'autres  pays,  la  coordination  du  droit  pu- 
blic et  prive  de  chaque  nation  avec  celui  des 
autres  nations,  sont  1'objet  de  la  sollicitude  des 
nations  dans  leurs  rapports  mutuels;  mais  ces 
questions  ne  rentrent  que  mediatement  dans  le 
droit  des  gens  et  ne  changent  pas,  en  soi,  de 
nature  en  etant  assumees  par  ce  droit. 

En  cas  de  lesion  de  droit  dans  le  chef  des 
ressortissants  d'un  Etat,  1'accomplissement  du  de- 
voir de  protection  peut  s'exercer  d'abord  par 
1'action  diplomatique  et  tout  ce  qui  s'y  rattache. 
Elle  peut  s'exercer  au  besoin  par  1'action  en 
justice  d'un  Etat  qui  prend  fait  et  cause  pour 
ses  nationaux.  On  ne  concoit  guere  en  droit  in- 
ternational qu'un  particulier  exerce,  de  sa  propre 
autorite,  une  action  en  justice  contre  un  Etat 
etranger  qui  n'a  pas  accepte  une  telle  judicature, 
et  cela  sans  aucune  entremise  de  son  propre  Etat. 
La  voie  naturelle  a  suivre  par  les  particuliers  est 
de  s'adresser  a  la  juridiction  etrangere  en  tant 
qu'elle  leur  est  ouverte,  d'epuiser  dans  cet  ordre 
tous  les  moyens  d'obtenir  justice,  --  ce  qui  pour- 
rait  etre  vise  comme  indispensable,  -  puis  de 
s'adresser  au  besoin  a  leur  Gouvernement  pour 
entamer  une  procedure  diplomatique  et  even- 
tuellement  judiciaire.  Encore  faudra-t-il  que  cette 
derniere  procedure  ait  ete"  conventionnellement 
admise  ou  soit  volontairement  accaptee.  Ces  cas 
sont  frequents:  la  premiere  cause  plaidee  devant 
la  Cour  d'Arbitrage,  ou  le  President  du  Comite" 
a  represente  les  Etats-Unis  d'Amerique,  en  offre 
un  exemple.  Mais,  meme  dans  ces  cas,  le  proces 
demeure  essentiellement  une  affaire  d'Etat  k  Etat, 
quelque  soit  1'interet  particulier  qui  s'y  trouve 
engage. 

Le  President  rappelle,  a  ce  propos,  que  la 
Convention  de  1907  ne  donne  acces  a  la  Cour 
qu'aux  Etats  contractants,  et  il  espere  que  M.  Lo- 
der  et  M.  de  Lapradelle  se  rallieront  a  cette 
solution. 


M.  DE  LAPRADELLE  croit  devoir  preciser 
son  point  de  vue.  II  envisage  deux  eventualite's 
principales,  ou  il  faudrait,  par  exemple,  donner 
aux  particuliers  le  droit  de  citer  des  Etats  en 


The  PRESIDENT,  examining  the  question 
submitted  to  the  Committee,  took  the  following 
starting  point :  international  law  governs  relations 
between  States  as  such,  and  it  is  the  duty  of 
States  to  protect  their  'nationals. 

The  real  object  of  the  law  of  nations,  of  jus 
inter  gentes,  is  the  relation  of  State  to  State 
considered  as  sovereign  groups,  and,  as  such, 
Members  of  the  League  of  Nations.  The  con- 
ditions of  subjects  of  each  State  in  another 
country,  the  co-ordination  of  public  and  private 
law  of  each  State  with  that  of  the  other  nations, 
these  are  the  concerns  of  nations  in  their  mutual 
relations,  but  these  questions  enter  only  indirectly 
into  the  realm  of  the  law  of  nations,  and  do  not 
change  in  their  essential  character  by  being  in- 
cluded in  this  law. 

In  case  of  violation  of  law  through  the  sub- 
ject of  a  given  State,  the  duty  to  protect  the 
subject  first  may  be  fulfilled  by  diplomatic 
means  and  all  which  this  involves.  In  case  of 
need,  it  may  be  fulfilled  by  a  State  taking  up 
the  cause  of  its  national  in  a  Court  of  Justice. 
It  is  scarcely  conceivable  in  international  law 
that  a  private  citizen  brings  judicial  action  by 
his  own  authority  against  a  foreign  State  which 
has  not  agreed  to  such  jurisdiction  and  without 
the  mediation  of  his  own  Government.  The  nat- 
ural course  for  an  individual  to  follow  is  to 
make  his  appeal  under  the  foreign  jurisdiction 
to  the  extent  permitted,  to  exhaust  all  means 
of  this  kind  to  obtain  justice,  which  may 
be  considered  as  indispensable,  -  -  and  then,  if 
need  be,  to  call  on  his  Government  to  institute 
diplomatic  proceedings  and  eventually  judicial 
proceedings.  Again,  will  it  be  necessary  that  this 
last  procedure  shall  have  been  admitted  by  con- 
vention or  be  voluntarily  accepted.  These  are 
frequent  cases:  the  first  cause  pleaded  before 
the  Court  of  Arbitration,  in  which  the  Presi- 
dent of  the  Committee  represented  the  United 
States  of  America,  furnished  an  example  of 
this.  But  even  in  this  case,  the  action  remains 
essentially  an  affair  between  State  and  State 
with  a  certain  individual  interest  incidentally 
involved. 

The  President  recalled  in  this  connection 
that  the  Convention  of  1907  affords  access  only 
to  the  contracting  States,  and  he  hoped  that 
MM.  Loder  and  de  Lapradelle  would 
agree  to  this  solution. 

M.  DE  LAPRADELLE  thought  that  he 
should  define  his  point  of  view.  He  foresaw  two 
general  conditions  under  which  the  right  of  suing 
States  at  law  would  have  to  be  given  to  private 
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justice.  II  a  d'abord  en  vue  les  cas  de  double  na- 
tional he:  si  deux  Etats  re"clament  la  merne  per- 
sonne  comme  leur  sujet,  il  n'y  a  pas  moyen  de 
re"soudre  le  conflit  autrement  que  par  une  juri- 
diction  superieure.  Puisqu'il  y  a  un  conflit  de 
droits  constitutionnels,  il  est  extremement  impro- 
bable que  les  Etats  aient  recours  a  1'arbitrage; 
pour  regulariser  sa  situation  le  particulier  devrait 
done  pouvoir  attaquer  les  deux  Etats.  En  errant 
la  nouvelle  Cour,  on  doit  marquer  un  progres. 
II  ne  faut  pas  renoncer  a  la  possibility  d'un  deVe- 
loppement  ulte"rieur;  il  est  presque  certain  que  les 
deux  Etats  qui  r^c lament  la  meme  personne 
comme  leur  ressortissant  ne  voudraient  pas  se 
soumettre  a  un  arbitrage;  mais  il  faut  justement 
sortir  des  limites  de  1'arbitrage. 

L'autre  eventualite  envisaged  par  M.  de  La- 
pradelle  est  celle  ou  un  ressortissant  d'un  cer- 
tain Etat  se  trouve  en  relations  de  commerce 
avec  un  autre  Etat,  sans  qu'aucun  interet  de  la 
souverainete  soit  en  jeu.  Dans  ce  cas,  il  existe 
une  certaine  parit£  entre  1'Etat  et  le  particulier; 
pourtant  on  a,  jusqu'ici,  mis  1'Etat  au-dessus  de 
la  justice  pour  deux  raisons:  possibilite  de  diffi- 
culte's  diplomatiques,  et  dEfaut  de  moyens  d'exe"- 
cution.  La  deuxieme  objection  doit  etre  conside- 
red comme  devant  etre  abandonnee  apres  1'eta- 
blissement  de  la  Soci&e'  des  Nations.  Pour  ce 
qui  est  de  1'autre,  il  ne  faut  pas  perdre  de  vue 
qu'il  ne  s'agit  pas  d'actes  de  souverainete.  Cette 
meme  consideration  oblige  plus  directement  le 
particulier  a  s'adresser  a  la  Cour,  puisque  par 
le  fait  meme  que  la  souverainete  n'est  pas  en  jeu, 
il  serait  plus  difficile  pour  lui  d'obtenir  1'inter- 
vention  diplomatique  de  son  gouvernement. 

La  question  sort  des  limites  de  1'arbitrage  or- 
dinaire; aussi  a-t-on  propose  de  creer,  pour  con- 
naitre  des  questions  de  cet  ordre,  une  Chambre 
speciale.  La  question  de  savoir  si  Ton  peut  per- 
mettre  a  la  Cour  de  de"passer  ces  limites,  est 
fort  importante.  On  peut  envisager  deux  possi- 
bilitds:  organiser  la  nouvelle  Cour  de  facon  a  ce 
qu'elle  de"passe  les  limites  de  1'arbitrage,  ou  ne 
pas  le  faire.  Dans  la  deuxieme  Eventualite,  on 
sail  a  quoi  s'en  tenir,  puisqu'on  a  1'expErience; 
dans  1'autre,  on  ne  peut  que  se  borner  a  faire 
prendre  aux  Etats  fait  et  cause  pour  leurs  res- 
sortissants.  Ces  transformations  d'un  conflit  entre 
un  Etat  et  un  individu  en  un  conflit  entre  deux 
Etats,  ne  peut  cependant  se  faire  que  pour  cause 
de  de"ni  de  justice.  A  ce  sujet  M.  de  Lapra- 
delle  peut  se  rallier  a  la  premiere  phrase  de  1'ar- 
ticle  30  du  projet  scandinave.  Par  centre  il  trouve 
la  deuxieme  phrase  superflue,  puisque  la  r^cla- 
mation  de  1'individu  a  e"td  transformed  en  une 
reclamation  d'Etat  a  Etat. 


individuals.  He  first  dealt  with  the  case  of  double 
nationality :  if  each  of  two  States  claimed  the 
same  person  as  a  subject,  there  would  be  no  means 
of  settling  the  dispute,  except  by  a  higher  juris- 
diction. Since  there  is  a  conflict  of  constitutional 
Laws,  it  is  extremely  improbable  that  the  States 
would  resort  to  arbitration;  the  individual  in 
order  to  define  his  position  must  therefore  have 
the  power  of  bringing  suit  against  the  two  States. 
A  step  in  advance  should  be  taken  with  the 
creation  of  the  new  Court.  The  possibility  of 
subsequent  development  must  not  be  blocked; 
it  is  almost  certain  that  the  two  States  who 
claim  the  same  person  as  their  subject  would 
not  care  to  submit  to  arbitration ;  it  becomes 
necessary  to  go  outside  the  limits  of  arbitration. 

The  other  case  foreseen  by  M.  de  Lapra- 
delle  was  that  of  a  subject  of  a  certain  State 
having  commercial  relations  with  another  State, 
attributes  of  sovereignty  not  being  affected. 
In  this  cajse  a  certain  equality  exists  betv 
the  State  and  the  individual.  However,  up  to 
the  present  time,  the  State  has  been  considered 
as  above  the  law,  for  two  reasons :  first,  the 
possibility  of  diplomatic  difficulties,  second,  the 
absence  of  means  for  the  execution  of  the  sen- 
tence. The  second  objection  should  be  con- 
sidered as  having  to  be  abandoned  after  the 
establishment  of  the  League  of  Nations.  As 
concerns  the  other,  the  fact  must  not  be  lost 
sight  of  that  there  is  no  question  of  acts  of 
sovereignty.  This  same  consideration  demands 
implicitly  that  the  private  individual  appeal 
to  the  Court,  because  the  very  fact  that  sove- 
reignty is  not  affected  makes  it  more  difficult 
for  him  to  obtain  the  diplomatic  intervention  of 
his  Government. 

The  question  goes  outside  the  bounds  of  or- 
dinary arbitration ;  for  that  reason  it  has  been 
proposed  to  create  a  special  Chamber  to  deal 
with  questions  of  this  kind.  It  is  very  important 
to  decide  whether  power  shall  be  given  to  the 
Court  to  go  beyond  those  limits.  Two  possibili- 
ties are  to  be  considered:  either  the  new  Court 
will  be  organised  in  such  a  way  that  it  may  go 
beyond  the  limits  of  arbitration,  or  it  will  not  be 
so  organised.  In  the  latter  case,  what  may  be 
expected  is  known  from  past  experience.  In 
the  other  case,  the  only  thing  to  do  is  to  have 
the  States  take  up  the  cause  of  their  subjects. 
Such  transformation  of  disputes  between  States 
and  individuals  into  disputes  between  two  States 
can  take  place  only  as  a  consequence  of  a  refusal 
of  justice.  On  this  point  M.  de  Lapradelle 
was  in  agreement  with  the  first  paragraph  of 
article  30  of  the  Scandinavian  project.  Howevrr. 
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M.  de  Lapradelle  se  demande  jusqu'oii 
sY-tend  la  protection  de  1'Etat  sur  son  ressor- 
tissant,  dans  le  cas  ou  il  a  pris  fait  et  cause  pour 
celui-ci.  L'Etat  doit-il  laisser  a  1'individu  le  soin 
de  plaider  lui-meme  sa  cause  devant  la  Cour  ou 
il  a  penetre  grace  a  1'appui  de  son  Gouvernement, 
ou  est-ce  que  1'Etat,  ayant  pris  fait  et  cause 
pour  son  ressortissant,  doit  agir  seul  devant  la 
Cour?  M.  de  Lapradelle  prouve  par  des 
exemples  que  les  particuliers  desirent  prendre 
part  eux-memes  aux  proces.  En  tout  cas,  c'est 
la  une  question  de  procedure  fort  importante, 
qui  doit  etre  tranchee. 

M.  de  Lapradelle  se  resume:  meme  si  pour 
le  moment  on  ne  peut  pas  donner  a  la  Cour  une 
competence  trop  etenduc,  il  faut  reserver  la  pos- 
sibilite  d'etendre  sa  competence  aux  conflits  pro- 
venant  des  relations  d'activite  economique  entre 
un  Etat  et  un  particulier,  et  aux  cas  ou  un  in- 
dividu  est  la  victime  d'un  conflit  de  nationalites.  II 
ne  faut  pas  trop  rester  dans  le  domaine  theorique; 
on  doit  tenir  compte  des  souffrances  individuel- 
les  resultant  de  1'etat  anarchique  des  relations 
Internationales. 

M.  de  Lapradelle  rappelle  1'idee  de  creer 
une  Haute  Cour,  competente  pour  juger  les 
crimes  contre  le  droit  des  gens :  il  espere  que  les 
proces  devant  cette  Cour  seront  intentes  a  des 
individus;  mais  si  la  juridiction  internationale  est 
ainsi  rendue  competente  pour  juger  des  particu- 
liers, on  doit  reciproquement  ouvrir  aux  particu- 
liers 1'acces  a  la  juridiction  internationale  pour 
la  protection  de  leurs  inte"rets. 


Le  PRESIDENT  observe  que  M.  de  Lapra- 
delle a  pose  devant  le  Comite"  deux  cas  diffe- 
rents;  le  premier,  c'est  le  cas  d'une  personne 
ayant  une  double  nationalite.  II  demande  quels 
moyens  il  faut  employer  pour  resoudre  cette  diffi- 
culte.  On  ne  peut  forcer  les  Etats  a  accepter  con- 
tre leur  gre  une  juridiction  a  cet  egard.  Par  con- 
tre, on  peut  essayer  de  rapprocher  les  legislations 
et  de  supprimer  ainsi  la  raison  meme  du  conflit. 
On  pourrait  egalement  avoir  recours  a  des  moyens 
de  conciliation  volontaire. 

Le  deuxieme  cas  envisage  par  M.  de  Lapra- 
delle. c'est  le  cas  d'un  litige  entre  un  particulier 
et  un  Etat  considere  comme  personne  civile.  Le 
s  i  d  e  n  t  se  demande  si  on  peut  avoir  recours 
a  la  juridiction  internationale,  lorsque  le  recours 
aux  tribunaux  de  1'Etat  n'est  pas  ouvert.  Lc 
s  i  d  e  n  t  croit  que,  meme  dans  ce  cas,  il  faut 


he  thought  the  second  paragraph  superfluous, 
since  the  claim  of  the  individual  had  been 
turned  into  a  claim  of  State  against  State. 

M.  de  Lapradelle  wondered  how  far  a 
State's  protection  of  its  citizen  extended  in  case 
the  State  took  up  the  cause  in  his  behalf.  Should 
the  State  leave  to  the  individual  the  task  of 
pleading  his  own  case  before  the  Court  to  which 
he  has  gained  access  by  the  aid  of  his  Govern- 
ment, or  should  the  State,  having  taken  up  the 
case  for  its  subject,  conduct  the  case  alone  before 
the  Court?  M.  de  Lapradelle  proved,  by 
quoting  examples,  that  individuals  wished  to  take 
part  themselves  in  the  proceedings.  In  any  case, 
this  very  important  question  of  procedure  must 
be  decided. 

M.  d  e  Lapradelle  summarised  what  he  had 
said :  Even  if  at  the  present  time  it  is  not  possible 
to  give  the  Court  a  very  wide  competence,  it  is 
necessary  to  guard  the  possibility  of  extending 
its  competence  to  disputes  based  on  economic 
relations  between  a  State  and  an  individual,  and 
to  cases  in  which  the  individual  is  the  victim 
of  a  conflict  of  nationality.  One  must  not  remain 
too  much  in  the  realm  of  theories ;  wrongs  done 
to  individuals  resulting  from  the  chaotic  condi- 
tions of  international  relations  must  be  taken  into 
account. 

M.  de  Lapradelle  recalled  the  idea  of  cre- 
ating a  High  Court  competent  to  deal  with  of- 
fences against  the  law  of  nations.  He  hoped  that 
the  proceedings  before  this  Court  would  be  under- 
taken against  individuals,  but  if  the  international 
jurisdiction  is  thus  made  competent  to  try  indi- 
viduals, access  to  the  International  Court  should 
be  given  reciprocally  to  individuals  for  the  pro- 
tection of  their  interests. 

The  PRESIDENT  pointed  out  that  M.  de 
Lapradelle  had  put  two  different  cases  to 
the  Committee :  the  first  was  the  case  of  a  person 
having  a  double  nationality.  He  wondered  what 
means  should  be  employed  to  solve  this  diffi- 
culty; States  could  not  be  forced  to  submit  to  a 
jurisdiction  on  this  subject  against  their  will. 
On  the  other  hand  an  attempt  might  be  made  to 
bring  the  laws  to  agree  and  thus  remove  the  very- 
cause  of  the  conflict.  It  might  also  be  possible 
to  resort  to  voluntary  conciliation. 

The  second  case  presented  by  M.  de  Lapra- 
delle was  that  of  litigation  between  an  individ- 
ual and  a  State  considered  as  a  civil  person. 
He  wondered  whether  in  this  case  recourse  was 
open  to  international  jurisdiction  when  there  was 
no  recourse  to  the  tribunals  of  the  State.  Tho 
President  thought  that,  even  in  this  case,  it 
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plut6t  songer,  soit  a  des  reformes  legislatives, 
soit  a  un  arrangement  amiable.  On  ne  peut  dans 
un  tel  cas  traduire  1'Etat  centre  son  assentiment, 
expres  ou  tacite,  mais  reel,  devant  la  Cour  inter- 
nationale. 

A  ce  propos,  le  President  fait  observer 
qu'il  ne  faut  pas  se  laisser  £garer  par  les  mots. 
On  parle  de  droit  international  priv£;  mais  en 
realit^  il  n'y  a  pas  de  droit  international  propre- 
ment  dit  qui  soit  en  nieme  temps  un  droit  prive"; 
il  y  a  seulement  un  droit  priv6,  qu'on  pourrait 
appeler  de  projection  extra-nationale,  de  meme 
qu'il  y  a  un  droit  public,  p£nal,  administratif  etc., 
de  semblable  projection. 

Le  droit  priv£  et  le  droit  public  de  chaque 
Etat,  originairement  limites  aux  personnes  et  au 
territoire  d'une  nation,  debordent,  par  suite  du 
fractionnement  du  genre  humain  en  nations,  la 
sphere  purement  nationale.  Us  donnent  lieu  a 
des  deVeloppements  et  a  des  complications  sur 
le  terrain  de  la  vie  extra-nationale,  ou  ils  ren- 
contrent  le  droit  prive  et  le  droit  public  d'autres 
Etats,  au  point  de  vue  de  la  reglementation  d'un 
meme  rapport  juridique.  De  la  la  ne"cessite  de 
les  coordonner,  non  seulement  a  litre  de  cour- 
toisie,  mais  sur  la  base  du  droit.  La  coordination, 
d'abord  jurisprudentielle,  tend  a  devenir  conven- 
tionnelle.  En  tant  qu'elle  concerne  le  droit  civil, 
on  peut  1'appeler,  dans  un  certain  sens,  droit  civil 
international. 

On  peut  parler  de  meme  d'un  droit  maritime, 
penal,  administratif,  etc.  international.  Ce  qu'il  im- 
porte  d'eViter,  c'est  la  distinction  entre  le  droit  in- 
ternational priv6  et  le  droit  international  public, 
comme  s'il  existait  un  droit  international  g£ne>al 
dont  ces  deux  parties  seraient  des  subdivisions. 

M.  DE  LAPRADELLE  n'a  pas  parte  de  droit 
international  priv£:  les  questions  visdes  par  lui 
touchent  a  des  points  du  droit  constitutionnel, 
c'est  a  dire  du  droit  public  au  premier  chef. 

M.  HAGERUP  declare  qu'il  est  d'accord  avec 
la  premiere  partie  du  discours  du  President. 
II  croit,  p.  ex.,  que  le  cas  de  double  nationality 
ne  peut  pas  6tre  porte  devant  un  tribunal  sans 
qu'il  y  ait  entre  les  deux  Etats  int£ress6s  une 
convention  pr£alable. 

M.  Hagerup,  par  centre,  ne  peut  pas  se  ral- 
lier  a  1'opinion  du  President  lorsqu'il  dit  qu'on 
ne  peut  obliger  un  Etat,  par  une  sentence  in- 
ternationale,  a  modifier  sa  legislation.  M.  Ha- 
gerup prend  comme  exemple  la  Convention 
sur  la  propriety  litte>aire  et  artistique:  si  une  des 
parties  contractantes  n'a  pas  pass£  une  legislation 
conforme  k  la  convention,  et  si,  en  appliquant 
sa  legislation  nationale,  elle  lese  les  int^rets  des 


would  be  preferable  that  the  matter  should  be 
dealt  with,  either  by  legislative  reforms,  or  by 
amicable  arrangement.  In  such  a  case  a  State 
cannot,  without  its  consent  —  express  or  tacit,  but 
nevertheless  real  — ,  be  sued  before  an  Inter- 
national Court. 

In  this  connection,  the  President  observ  •  il 
that  one  must  not  be  misled  by  words.  Private 
international  law  is  spoken  of;  but  in  reality 
there  is  no  international  law  in  the  strict  sense 
of  the  word  which  is  at  the  same  time  private 
law;  there  is  only  private  Jaw  which  may  be  said 
to  be  projected  extra-nationally,  just  as  then; 
are  public,  penal,  administrative,  and  other  kinds 
of  law  similarly  projected. 

Public  and  private  law  of  each  State,  originally 
limited  to  the  people  and  territory  of  the  nation, 
have  gone  outside  their  purely  national  sphere 
as!  a  result  of  the  division  of  the  human  species 
into  nations.  They  give  rise  to  development  and 
complications  in  the  domain  of  extra-national  af- 
fairs where  they  confront  public  and  private  law 
of  other  States  in  the  settlement  of  a  given  legal 
question.  From  this  arises  the  necessity  of  coor- 
dinating them,  not  only  out  of  courtesy  but  also 
on  the  basis  of  law.  The  co-ordination,  at  first 
jurisprudential,  tends  to  become  conventional. 
In  so  far  as  it  concerns  civil  law,  it  may  in  a 
certain  sense  be  called  international  civil  law. 

International  maritime  law,  penal,  administra- 
tive, etc.  may  be  spoken  of  in  the  same  way. 
What  is  important  is  to  avoid  the  distinction 
between  international  private  law  and  internat- 
ional public  law,  just  as  if  there  existed  a  general 
international  law  of  which  these  two  parts  were 
subdivisions. 

M.  DE  LAPRADELLE  had  not  mentioned 
private  international  law.  The  question  dealt  with 
by  him  concerned  points  of  constitutional  law, 
that  is  to  say,  law  of  an  essentially  public  nature. 

M.  HAGERUP  said  that  he  agreed  with  the 
first  part  of  the  President's  speech.  He 
thought,  for  instance,  that  cases  of  double  nation- 
ality could  not  be  taken  before  a  Court,  without 
a  previous  convention  between  the  two  States 
concerned. 

M.  Hagerup,  on  the  other  hand,  could  not 
agree  with  the  President  when  he  said  that 
a  State  could  not  be  compelled  to  modify  its 
laws  by  an  international  sentence.  M.  Hagerup 
took  as  an  example  a  case  coming  under  the 
artistic  and  literary  Copyright  Convention :  if  one 
of  the  contracting  parties  had  not  instituted  laws 
in  accordance  with  the  terms  of  the  Convention, 
and  if  the  said  party  by  the  application  of  its- 
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ressortissants  d'une  autre  puissance  contractante, 
une  Cour  Internationale,  devant  laquelle  le  cas 
serait  porte,  peut  bien  rendre  un  jugement  qui 
decide  1'obligation  pour  1'Etat  en  question  de 
modifier  sa  legislation  interieure. 

M.  DE  LAPRADELLE  a  la  parole  pour  re- 
pondre  aux  objections  soulevees  contre  ses  idees. 
II  n'a  pas  voulu  formuler  un  programme.  II  a 
seulement  voulu  poser  des  problemes.  II  faut  con- 
siderer  la  possibilite  de  1'elargissement  de  la 
competence  ordinaire  des  Cours  d'arbitrage. 
Cette  necessite  s'est  longtemps  fait  sentir:  on  peut 
en  effet  en  retrouver  les  traces  dans  1'histoire 
de  1'afbitrage,  par  exemple  dans  1'affaire  de 
,,1'Alabama".  Les  cas  qu'dl  a  exposes  sont  des  cas 
de  droit  constitutional.  II  est  d'accord  avec 
M.  Hagerup  pour  reconnaitre  que  dans  cer- 
tains cas  de  ce  genre  il  faut  ecarter  la  compe- 
tence de  la  Cour;  mais  a  cote  du  droit  constitu- 
lionnel  il  y  a  le  droit  de  la  vie  qu'il  ne  faut  pas 
meconnaitre. 

M.  HAGERUP  declare  que  la  2'«me  phrase  de 
1'article  20  du  projet  suedois  prevoit  que  la  ques- 
tion ne  peut  etre  tranches  par  les  tribunaux  natio- 
naux,  ou  qu'il  y  a  un  cas  de  deni  de  justice. 
Cette  reserve  se  trouve  dans  plusieurs  traites 
d'arbitrage. 

En  ce  qui  conceme  la  question  posee  par  M. 
de  Lapradelle,  de  savoir  si,  dans  un  cas  ou 
un  Etat  a  pris  en  main  devant  la  Cour  de  Justice 
les  int£rets  d'un  de  ses  ressortissants,  le  particu- 
lier  peut  plaider  devant  la  Cour,  M.  Hagerup 
pense  que  la  pratique  actuelle  de  1'arbitrage  ad- 
met  en  general  une  telle  faculte".  Mais  c'est  la 
une  question  qui  doit  etre  examinee  lors  de  la 
discussion  sur  les  regies  de  procedure. 

LORD  PHILLIMORE  observe  que  si  M.  de 
Lapradelle  est  dispose  a  se  con  tenter  de  voir 
les  inte"rets  des  particuliers  protege's  dans  la  pra- 
tique, tout  en  donnant  aux  Etats  seulement,  le 
droit  d'ester  en  justice  devant  la  Cour,  la  discus- 
sion a  fait  du  progres,  M.  Loder  e"tant  seul  a 
ne  pas  se  rallier  a  ce  point  de  vue.  Si,  au  con- 
traire,  M.  de  Lapradelle  veut  transporter  jus- 
que  dans  la  pratique  1'application  de  ses  id6es, 
Lord  Phillimore  croit  devoir  faire  quelques 
remarques. 

II  examine  d'abord  le  cas  de  conflit  de  natio- 
nalites.  L'individu  qui  se  trouve  etre  la  victime  de 
ce  conflit,  n'est  pas  a  conside"rer  comme  un  civis 
mundi,  il  est  le  ressortissant  d'un  ou  deux  Etats 
determines.  Mais  alors  la  Cour  n'a  pas  de  question 
pratique  a  r^soudre.  La  question  qui  se  pose 
reellement  est  celle  de  savoir  si  la  legislation  de 


national  law  damaged  the  interests  of  subjects  of 
another  contracting  Power,  an  International 
Court,  before  which  the  case  was  taken,  could 
impose  a  sentence,  necessitating  an  alteration  in 
national  laws. 

M.  DE  LAPRADELLE  spoke  in  answer  to 
the  objections  raised  to  his  ideas.  He  had 
no  intention  of  formulating  a  programme. 
He  only  wished  to  suggest  some  problems. 
The  possibility  of  widening  the  ordinary  com- 
petence of  Courts  of  Arbitration  must  be  con- 
sidered. This  necessity  had  been  felt  for  a 
long  time;  in  fact,  traces  of  it  could  be  found 
in  the  history  of  Arbitration,  for  instance,  in  the 
Alabama  claims.  The  cases  he  had  put  forward 
were  cases  of  constitutional  law.  He  agreed  with 
M.  Hagerup  that  in  certain  cases  of  this  kind 
the  Court  could  not  have  competence,  but  side 
by  side  with  constitutional  law,  there  were  the 
ordinary  laws  of  life,  which  must  not  be  over- 
looked. 

M.  HAGERUP  declared  that  Paragraph  2  of 
Article  20  of  the  Swedish  plan  provides  for  the 
case  that  the  question  cannot  be  settled  by  the 
national  tribunals  or  that  there  is  a  refusal  of 
justice.  This  reservation  is  included  in  several 
arbitration  treaties. 

Concerning  the  question  raised  by  M.  d  e  L  a- 
pradelle,  whether  in  a  case  in  which  a  State 
has  taken  up  the  cause  of  one  of  its  subjects 
before  the  Court  of  Justice,  the  private  individual 
can  pilead  before  the  Court,  M.  Hagerup 
thought  that  present  arbitration  practice  admits 
in  general  such  right.  However,  that  is  a  question 
wfhich  should  bte  examined  when  the  rules  of 
procedure  are  discussed. 

LORD  PHILLIMORE  observed  that  if  M. 
de  Lapradelle  would  be  satisfied  to  have  the 
interests  of  private  individuals  protected  in  a 
practical  manner,  giving  only  to  States  the  right 
to  bring  suit  before  the  Court,  progress  had  been 
made  in  the  discussion;  M.  Loder  being  the  only 
one  who  did  not  agree  with  the  point  of  view.  If, 
on  the  other  hand,  M.  de  Lapradelle  wished 
his  ideas  to  be  put  into  practice,  Lord  Phil- 
limore felt  that  he  must  make  some  further 
observations. 

First  of  all  he  dealt  with  the  case  of  double 
nationality.  The  individual  who  is  the  subject 
of  this  dispute  cannot  "be  considered  as  a  civis 
mundi.  He  is  the  subject  of  one  or  two  par- 
ticular States.  In  this  case  there  is  no  practical 
question  the  Court  could  decide.  The  point  raised 
really  is  whether  the  legislation  of  any  partic- 
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tel  ou  tel  Etat  doit  £tre  modifie'e  ou  non.  Le 
probleme  de  la  nationality  actuelle  de  1'individu 
ne  peut  etre  re*solu  que  d'apres  les  lois  du  pays 
sous  la  juridiction  duquel  il  se  trouve. 

Quant  k  1'autre  cas,  celui  ou  il  y  a  conflit  entre 
un  individu  et  un  Etat  conside"r6  comme  per- 
sonne  civile,  Lord  Phillimore  fait  remarquer 
que  c'est  Ik  un  cas  tres  frequent.  Si  la  legislation 
de  1'Etat  en  question  permet  a  1'individu  de  le 
citer  en  justice  devant  ses  tribunaux  nationaux, 
il  n'y  a  a  conside"rer  que  I'eventualit6  ou  ces 
tribunaux  n'appliquent  pas  la  loi  d'une  fagon  juste. 
Mais  une  Cour  internationale  ne  pourrait  rien 
faire  dans  pareil  cas;  elle  n'est  pas  une  Cour  d'ap- 
pel  superposed  aux  Cours  nationales.  Si,  au  con- 
traire,  1'individu  ne  peut  pas  citer  1'Etat  en  justice, 
il  faut  tenir  compte  du  fait  que  le  contrat  qu'il 
a  conclu  avec  1'Etat  doit  etre  consider^  comme 
ayant  etc  conclu  en  pleine  connaissance  de  cause. 
L'e"tranger  doit  accepter  les  memes  risques  que 
les  ressortissants  memes  de  1'Etat. 

Pour  les  raisons  qu'il  vient  d'exposer,  Lord 
Phillimore  est  d'avis  qu'il  n'est  pas  ne"cessaire 
de  tenir  compte  des  deux  cas  envisages  par  M. 
de  Lapradelle. 

M.  RICCI-BUSATTI  dit  pour  commencer  qu'il 
peut  se  rallier  en  principe,  a  la  formule  de  1'arti- 
cle  30  du  projet  scandinave. 

II  continue  en  relevant  1'opinion  de  M.  H  a- 
gerup,  selon  laquelle  on  doit  laisser  aux  parti- 
culiers  le  soin  de  prendre  en  main  la  defense 
de  leurs  droits  devant  la  Cour.  M.  R  i  c  c  i  -  B  u- 
s  a  1 1  i  n'est  pas  de  cet  avis.  II  est  ne"cessaire  que 
1'Etat  reste  toujours  le  dominus  titis,  la  partie 
en  cause.  S'il  en  est  autrement,  on  se  heurte  a 
des  inconve"nients  qu'il  a  lui-meme  constates  dans 
la  pratique. 

II  croit  utile  de  faire  remarquer,  d'ailleurs, 
que  devant  les  tribunaux  nationaux  une  partie 
seulement  des  pouvoirs  de  1'Etat  est  en  cause, 
tandis  que  dans  les  rapports  internationaux  1'Etat 
figure  toujours  dans  sa  totalite  et  avec  la  pleni- 
tude de  ses  attributions  souveraines. 

Sur  la  question  de  la  double  nationalite,  M. 
Ricci-Busatti  se  rallie  a  1'avis  de  Lord 
Phillimore.  II  fait  cependant  une  reserve : 
il  faut  tenir  compte  du  cas  ou  le  diffe"rend  por- 
terait  sur  Interpretation  a  dormer  k  un  principe 
de  droit  international  ou  a  un  traite";  dans  ce  cas 
la  competence  de  la  Cour  pourra  etre  reconnue. 
Mais,  en  ge'ne'ral,  il  adrriet  que  la  solution  des 
conflits  de  cette  nature  doit  etre  cherche'e  dans 
le  rapprochement  des  differentes  legislations.  II 
rappelle  le  travail  qui  a  e"t£  poursuivi  dans  cet 
ordre  d'idees  par  les  Conferences  de  droit  in- 


ular  State  should  be  amended  or  not.  The 
question  of  the  nationality  of  an  individual  can 
only  be  decided  according  to  the  laws  of  the 
country  under  whose  jurisdiction  he  is. 

With  reference  to  the  other  case,  that  in  which 
there  was  a  dispute  between  an  individual  and 
a  State,  considered  as  a  civil  person,  Lord 
Phillimore  pointed  out  that  such  cases  were 
very  frequent.  If  the  laws  of  the  State  in  ques- 
tion allowed  the  individual  to  sue  the  State 
before  the  national  Court,  it  only  remained  to 
consider  the  eventuality  in  which  its  Courts  might 
not  apply  the  law  with  justice.  But  an  interna- 
tional Court  could  do  nothing  in  such  a  case  ; 
it  was  not  a  Court  of  Appeal  placed  over  national 
Courts.  If,  on  the  other  hand,  the  individual 
could  not  sue  the  State,  it  must  be  remembered 
that  the  individual  entered  into  the  contract 
with  the  State,  in  full  knowledge  of  this  fact. 
Foreigners  must  accept  the  same  risks  as  sub- 
jects of  the  State. 

For   the    reasons   just   given,    Lord    Philli- 
more thought  that  it  was  not  necessary  to  take 
into  account   the   two   cases   considered  by   M 
de  Lapradelle. 

M.  RICCI-BUSATTI  began  by  saying  that 
he  agreed  in  principle  with  the  wording  of 
Article  30  of  the  Scandinavian  project. 

He  then  considered  the  opinion  given  by  M 
H  a  g  e  r  u  p,  according  to  which  the  right  of 
(defending  their  own  cases  before  the  Court 
should  be  given  to  private  individuals.  He  di|d 
hot  agree.  The  State  should  always  be  the 
dominus  titis,  the  party  concerned.  If  it  were 
otherwise,  the  same  practical  difficulties  which 
he  himself  has  experienced  would  be  en- 
countered. 

It  is  unnecessary,  moreover,  to  mention  that 
before  national  Courts  only  one  part  of  the 
State's  powers  is  concerned,  while  in  interna- 
tional affairs  the  State  is  always  considered  as 
a  whole,  and  in  the  fullness  of  its  attributes  of 
sovereignty. 

Concerning  the  question  of  double  nationality, 
M.  Ricci-Busatti  agreed  with  Lord  Phil- 
limore. He  made  one  reservation,  however; 
the  case  in  which  the  dispute  turns  on  the  in- 
terpretation to  give  to  a  treaty  or  principle  of 
international  law,  must  be  taken  into  account ; 
in  such  'cases,  the  competence  of  the  Court 
might  be  recognised.  Generally  speaking,  how- 
ever, he  admitted  that  the  settlement  of  dis- 
putes of  this  nature  should  be  sought  by  harmon 
ising  the  different  laws.  He  recalled  the  work 
done  in  this  connection  by  the  Hague  Confer- 
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ternational  prive  de  La  Haye.  Les  conventions 
qui  ont  ete  le  resultat  de  ces  conferences,  et  dont 
il  souhaite  que  la  serie  soit  reprise,  posent  des 
principes  communs  pour  la  solution  des  conflits 
de  lois.  On  a  aussi  cherche  a  realiser  dans  une 
certaine  mesure  I'uniformitd  du  droit  materiel, 
entre  quelques  Etats.  La  question  de  1'etablisse- 
ment  de  Cours  intemationales  speciales,  pour  as- 
surer 1'uniformite  de  la  jurisprudence  dans  ces 
matieres,  a  ete  soulevee.  Ce  sujet  sort  ce pendant 
du  cadre  de  la  discussion  actuelle. 

M.  FERNANDES  se  rallie  au  point  de  vue 
soutenu  par  Lord  Phillimore  et  par  Mr. 
Elihu  Root.  A  son  avis,  la  formule  qui  recon- 
nait  aux  seuls  Etats  1'acces  a  la  Cour  de  Justice 
Internationale,  —  tout  en  s'accordant  avec  la  logi- 
que  juridique,  puisque  les  Etats  seuls  constitujent 
des  personnes  juridiques  dans  1'ordre  internatio- 
nal -  -  epuise  neanmoins  tous  les  cas  qu'on  peut 
envisager  comrrie  devant  rentrer  dans  la  compe- 
tence de  la  Cour,  y  compris  ceux  auxquels  ont 
fait  allusion  M.  de  Lapradelle  et  M.  Loder. 
En  effet,  les  atteintes  portees  par  un  Etat  au  droit 
individuel,  vis-a-vis  d'un  etranger,  constituent 
maintenant  1'objet  de  reclamations  diplornatiques, 
1'Etat  auquel  appartient  1'individu  lese  prenant 
fait  et  cause  pour  lui,  ce  qui  transforme  la  ques- 
tion privee  en  question  internationale  sous  cette 
forme;  et,  1'Etat  se  faisant  lui-meme  demandeur, 
la  question  pourra  etre  portee  devant  la  Cour,  et 
de  ce  fait  les  interets  tres  respectables,  envi- 
sages par  M.  de  Lapradelle  et  M.  Loder, 
trouveront  protection  judiciaire  sans  que  soit 
denature  le  caractere  propre  du  tribunal  interna- 
tional. Ceci  lui  parait  tellement  evident  qu'il  s'ab- 
stiendrait  d'intervenir  dans  le  ddbat  si  M.  le  Pre- 
sident n'avait  sugge're'  la  possibility  d'une 
mention  speciale  exigeant  que,  avant  que  1'Etat 
ne  prenne  en  main  la  defense  de  son  ressortissant, 
les  juridictions  nationales  aient  ete  epuisees.  Or, 
il  y  a  des  Etats  en  Amerique,  dont  le  Bresil,  qui 
accordent  a  tout  individu  sans  distinction  de  na- 
tionalite',  le  droit  d'actionner  les  personnes  publi- 
ques  en  dommages  interets,  et  rneme  en  annu- 
lation  de  ceux  de  leurs  actes  qui  seraient  entache"s 
d'exces  de  pouvoir  ou  d'ille'galite,  au  cas  ou  quel- 
que  droit  s'en  trouve  le"se".  Cependant,  d'autres 
Etats,  et  ceux-ci  sont  les  plus  nombreux,  ne  per- 
mettent  pas  une  telle  action:  tout  ce  que  la  per- 
sonne  lesee  peut  faire,  c'est  d'avoir  recours  a 
des  juridictions  administrates  n'ayant  pas  un 
caractere  nettement  contentieux  et  tres  loin 
d'avoir  les  traits  caracteristiques  d'une  instance 
judiciaire.  II  est  evident  que  dans  1'un  cas  comme 
dans  i'autre,  il  y  a  possibility  d'un  deni  de  justice. 


ences  on  private  international  law.  The  con- 
ventions following  on  these  Conferences,  which 
he  hoped  to>,  see  continued,  stated  general 
principles  applicable  in  case  of  conflicting  legal 
systems.  It  was  also  attempted  to  realise  to  a 
certain  degree  uniformity  of  law  between  certain 
States.  The  question  of  the  establishment  of  a 
special  international  Court  to  insure  uniformity 
of  jurisprudence  in  these  matters  had  been 
raised.  However,  this  subject  goes  outside  the 
scope  of  the  present  discussion. 

M.  FERNANDES  agreed  with  the  point  of 
view  upheld  by  Lord  Phillimore  and  Mr. 
Root.  In  his  opinion,  the  clause  which  confer- 
red only  on  States  access  to  the  International 
Court  of  Justice,  •  -  agreeing  completely  with 
legal  logic,  since  States  alone  constituted  legal 
persons  in  .international  matters,  -  -  covers  ne- 
vertheless all  cases  which  may  be  considered 
as  coming  within  the  competence  of  the  Court, 
including  those  to  which  Messrs,  de  Lapra- 
delle and  Loder  alluded.  As  a  matter  of  fact, 
infractions  by  a  State  on  individual  rights  in 
respect  to  a  foreigner  now  constitute  the  object  of 
diplomatic  claims.  The  State  of  which  the  injured 
person  is  a  subject  takes  up  the  cause  for  him. 
This  changes  the  private  question  into  an  inter- 
national one.  In  this  way  the  State  makes  itself 
the  plaintiff  and  the  question  may  be  taken 
before  the  Court.  By  this  fact  the  important 
interests  considered  by  Messrs,  de  Lapra- 
delle and  Loder  shall  obtain  legal  protec- 
tion, without  changing  the  real  character  of  the 
international  tribunal.  This  seemed  so  evident 
to  him  that  he  would  have  refrained  from  taking 
part  in  the  debate,  had  not  the  President 
suggested  the  possibility  of  including  a  special 
clause  demanding  that,  before  a  State  take  up 
the  defence  of  its  subject,  national  jurisdiction 
should  have  been  exhausted.  But  there  are  States 
in  America,  Brazil  among  them,  which  grant  to 
any  person  without  distinction  as  to  nationality, 
the  right  to  bring  action  against  public  servants 
for  injury  of  interests,  and  even  the  nullification 
of  their  acts  which  exceed  their  authority  or 
are  illegal,  in  case  a  right  has  been  violated. 
However,  there  are  other  States,  and  these  are 
the  more  numerous,  which  do  not  permit  such 
action;  all  that  the  injured  parties  may  do  is 
to  appeal  to  administrative  jurisdiction,  which 
does  not  have  a  clearly  judicial  character  and 
is  far  from  having  the  typical  features  of  a  suit 
at  law.  It  is  clear  that  in  one  case  as  in  the 
other,  there  is  the  possibility  of  a  refusal  of 
justice.  However,  M.  Fernandes  should  prefer 
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Mais  M.  Fernandes  pre"fe>erait  ne  pas  voir 
ajouter  la  condition  sugge"r6e  par  M.  le  Pre"si- 
dent:  elle  pourrait  £tre  interpre~t.ee  dans  un  sens 
trop  etroit,  c'est  k  dire  que,  1'dpuisement  pr^ala- 
ble  des  juridictions  nationales  e"tant  exig£  pour 
que  1'Etat  prenne,  devant  la  Cour,  fait  et  cause 
pour  son  sujet,  on  pourrait  en  conclure  que  Tin- 
stance  serait  irrecevable  quand,  faute  d'action 
nationale  centre  1'Etat,  il  n'y  aura  pas  de  degre"s 
de  juridiction  interne  k  6puiser.  Cela  rendrait  pre"- 
caire  la  position  des  Etats  qui  sont  precis6ment 
les  plus  liberaux  et  dont  la  legislation  int^rieure 
en  cette  matiere  est  la  plus  avanc^e. 

Le  PRESIDENT  donne  lecture  d'une  partie 
de  son  discours  liminaire,  ou  la  competence  de 
la  Cour  est  limited  aux  litiges  entre  Etats.  Ces 
litiges  peuvent  se  diviser  en  deux  classes;  litiges 
entre  Etats  agissant  pour  leur  propre  -compte, 
et  litiges  entre  Etats  ayant  pris  fait  et  cause  pour 
leurs  ressortissants.  II  faut,  a  son  avis,  que  1'Etat 
demeure  le  dominus  litis  et  que  la  decision  soit 
rendue  entre  Etats.  Ceci  n'exclut  pas  1'emploi 
par  les  particuliers  des  moyens  de  sauvegarder 
leurs  propres  interets  sous  la  direction  de  1'Etat. 

M.  RICCI-BUSATTI  croit  qu'il  ne  faut  pas 
trop  insister  sur  la  difference  entre  les  inte'rets 
de  1'Etat  et  les  inte're'ts  des  individus  pour  les- 
quels  il  aura  pris  fait  et  cause.  En  re"alite,  c'est 
toujours  son  propre  droit  que  1'Etat  fait  valoir: 
le  droit  k  ce  que  ses  ressortissants  ne  soient  pas 
injustement  lese"s  par  un  autre  Etat. 

M.  DE  LAPRADELLE  se  rallie  k  la  formule 
du  President.  II  tient  k  signaler  le  probleme 
important  de  la  protection  des  minorit^s.  Elles 
sont  des  personnalite's  de  droit  international,  sans 
etre  des  Etats.  La  formule  du  President  est 
excellente  parce  qu'elle  est  g^nerale.  Elle  per- 
mettra  le  libre  deVeloppement  du  droit:  en  parti- 
culier,  elle  permettra  de  tenir  compte  du  droit 
des  minorit^s,  tel  qu'il  est  sanctionn6  p.  ex.  dans 
1'article  69  du  traite  de  St.  Germain  du  10  sep- 
tembre  1919. 

Le  PRESIDENT  remarque  que  ce  sont  des 
cas  specific's  par  une  convention  particuliere. 

LORD  PHILLIMORE  dit  que  dans  les  cas 
en  question  c'est  toujours  un  Etat  qui  vient  devant 
la  Cour  pour  d£fendre  la  cause  de  certaines  popu- 
lations. En  general,  cependant,  Lord  Philli- 
more  convient  que  la  formule  du  President 
est  superieure  k  celle  du  pro  jet  sue"dois. 


not  to  see  the  clause  added  which  the  Presi- 
dent suggested:  it  might  be  interpreted  in 
too  narrow  a  sense,  that  is  to  say  that,  the  pre- 
vious exhaustion  of  national  jurisdiction  being 
demanded  before  a  State  takes  the  cause  of 
its  subject  before  the  Court,  it  might  l>e  con- 
cluded from  this  that  no  suit  could  be  brought 
when  it  was  not  allowed  to  sue  the  State  at  law 
before  the  national  Courts  and,  consequently, 
there  would  be  no  degrees  of  internal  juris- 
diction to  be  exhausted.  This  renders  pre- 
carious the  position  of  States  which  are  pre- 
cisely the  most  liberal,  and  whose  domestic 
legislation  on  this  subject  is  the  most  advanced. 

The  PRESIDENT  read  part  of  his  intro- 
ductory speech,  in  which  the  competence  of  the 
Court  was  limited  to  cases  between  States. 
These  cases  could  be  divided  into  two  classes : 
cases  between  the  States  acting  on  their 
own  behalf,  and  cases  between  States  having 
taken  up  the  cause  of  their  subjects.  In  his 
opinion,  the  State  must  remain  the  dominus 
litis  and  the  decision  must  be  given  as  be- 
tween States.  This  did  not  exclude  individuals 
employing  means  to  protect  their  own  interests 
under  the  direction  of  the  State. 

M.  RICCI-BUSATTI  thought  it  not  neces- 
sary' to  insist  too  much  on  the  difference  between 
a  State's  interests  and  an  individual's  interests 
fwhich  the  State  "had  adopted  as  its  own.  In  re- 
ality, a  State  would  always  be  upholding  its  own 
right,  the  right  that  its  subjects  shall  not  be 
unjustly  injured  by  another  State. 

1  M.  DE  LAPRADELLE  agreed  with  the 
President's  proposal.  He  wished  to  draw 
attention  to  the  important  question  of  the  pro- 
tection of  minorities.  They  are  persons  in 
international  law,  although  they  are  not  States. 
The  clause  proposed  by  the  President  was 
excellent,  because  it  was  of  a  general  nature.  It 
would  allow  a  free  development  for  law;  in  par- 
ticular it  would  allow  the  rights  of  minorities  to 
be  taken  into  account,  as  laid  down,  for  in- 
stance, in  Article  69  of  the  Treaty  of  St.  Ger- 
main of  September  10,  1919. 

The  PRESIDENT  remarked  that  these  are 
cases  specified  by  particular  conventions. 

LORD  PHILLIMORE  said  that  in  the  cases 
in  question,  it  is  always  a  State  which  comes 
before  the  Court  to  defend  the  cause  of  certain 
groups  of  individuals.  Generally  speaking,  how- 
ever, Lord  Phillimore  agreed  that  the 
clause  proposed  by  the  President  was  pre- 
ferable to  that  of  the  Swedish  project. 


-  217  — 


Mr.  ROOT  donne  lecture  de  1'article  69  du 
traite  de  St.  Germain,  qui  donne  lieu  a  quelques 
remarques  de  Mr.  Root  lui-meme  et  du  Presi- 
dent. 

A  ce  propos,  M.  RICCI-BUSATTI  ajoute  que, 
lors  de  la  redaction  du  traite  de  paix  avec  1'Au- 
triche  ainsi  que  des  traites  particuliers  qui  con- 
tiennent  a  cet  egard  des  dispositions  analogues, 
on  s'est  pose  la  question  de  savoir  de  quelle  fagon 
on  aurait  pu  dormer  aux  minorites  le  moyen  de 
faire  valoir  leurs  droits  et  interets  devant  la  Cour ; 
on  s'est  arrete  a  la  formule,  selon  laquelle  tout 
Membre  de  la  Societe  des  Nations  peut  s'eriger 
en  protecteur  des  minorites. 

Le  PRESIDENT  remarque  qu'en  regie  gene- 
rale  un  Etat  ne  peut  etendre  sa  protection  que 
sur  ses  propres  ressortissants.  L'article  cite  com- 
porte  une  extension  au  nom  de  I'humanite.  II  y 
a  1&  une  conception  remarquable,  mais  non  pas 
nouvelle:  elle  se  trouvait  deja  dans  divers  traites. 

LORD  PHILLIMORE  demande  au  Presi- 
dent quel  est  le  sens  exact  de  la  seconde 
question,  dans  le  questionnaire  soumis  par  lui. 

Le  PRESIDENT  explique  qu'il  a  voulu  poser 
la  question  de  savoir  si  tous  les  Etats  ou 
seulement  les  Etats  mentionnes  a  1'annexe  du 
Pacte  de  la  Societe  des  Nations  auront  le  droit 
d'avoir  recours  au  Tribunal  International.  Cette 
question  sera  discute'e  la  premiere  a  la  seance 
prochaine. 

La  se"ance  est  levee  a  12.30  de  1'apres-midi. 

Le  President: 

(signe)  Brn.  DESCAMPS. 

Le  Secretaire-General: 

(signe)  D.  ANZILOTTI. 


Mr.  ROOT  read  article  69  of  the  Treaty  of 
St.  Germain,  which  was  the  occasion  of  some 
remarks  by  Mr.  Root  and  the  President. 

In  this  connection,  M.  RICCI-BUSATTI 
added  that  at  the  time  of  drafting  the  Treaty  of 
Peace  with  Austria,  as  well  as  the  separate  treat- 
ies which  contain  in  this  connection  analogous 
provisions,  the  question  was  considered  in  what 
way  means  might  be  given  to  minorities  to  present 
their  claims  before  the  Court.  The  clause  was 
adopted  according  to  which  any  Member  of  the 
League  of  Nations  may  appear  in  Court  as  the 
protector  of  minorities. 

The  PRESIDENT  remarked,  that  as  a  ge- 
neral rule,  a  State  could  not  extend  its  protec- 
tion beyond  its  own  subjects.  The  article  quoted 
extended  this  protection  in  the  name  of  humanity. 
It  was  a  notable  conception,  but  was  not  new. 
It  was  to  be  already  found  in  various  treaties 

LORD  PHILLIMORE  asked  the  Presi- 
dent what  was  the  exact  meaning  of  the  se- 
cond question  in  the  questionnaire  submitted 
by  him. 

The  PRESIDENT  explained  that  he  wished 
to  present  the  question,  whether  all  States  or 
only  those  States  named  in  the  Annex  of 
the  Covenant  of  the  League  of  Nations  would 
have  the  right  to  appeal  to  the  International 
Court.  This  question  would  be  discussed  first 
at  the  next  meeting. 

The   meeting   closed  at    12.30   p.m. 

The  President: 

(signed)  Bm.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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ANNEXE  No.  i. 
Competence. 

(Questionnaire  prof>o*i:  par  It-  Huron  DesctUHps) 

I.  La    -Cour    constituera-t-elle    essentiellement 
une    jurisdiction  entre  Etats,  ou  sa  competence 
s'e"tendra-t-elle  k  des  litiges  concernant  des  parti- 
culiers?  Dans   quelles  conditions  ce  dernier  cas 
pourrait-il   eVentuellement   se  produire? 

II.  Quels   seront   les  Etats   qui   pourront  pro- 
c6der  devant  la  Cour? 

III.  Faudra-t-il  1'accord  des  deux  parties  pour 
proc&ier     juridictionnellement,    ou    1'action    en 
justice  pourra-t-elle  etre  exerce"e  unilateralement 
par  un  Etat  centre  un  autre? 

IV.  Dans   quelle   mesure   la  judicature  obliga- 
toire  peut-elle  £tre  admise? 

V.  Quelles  regies  le  juge  devra-t-il  appliquer 
en  rendant  sa  sentence? 


ANNEX   No.    i. 

Competence. 
(Questionnaire  snlniiiltcd  l>\  Baron  Descamps) 

I.  Shall  the  Court  constitute  essentially  a  ju<- 
risdiction   between   States,  or   shall   its   compe- 
tence extend  to  litigation  concerning  individuals  ? 
Under  what  conditions  can  the  latter  eventua- 
lity occur? 

II.  What  States  may  appear  before  the  Court  ? 

III.  Shall  the  consent  of  the  two  parties  be 
necessary  to  undertake  judicial  proceedings,  or 
may  an  action  in  law  be  brought  uni-laterally 
by  one  State  against  another? 

IV.  To  what  extent  may  obligatory  jurisdiction 
be  admitted? 

V.  What  law  shall  the  judge  apply  in  deli- 
vering his   sentence? 
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SEANCE  (non-publique), 
tenue  au   Palais  de  la  Paix,  a  La  Haye, 
le  26  juin  1920. 


MEETING  (Private), 
held  at  the  Peace  Palace,  the   Hague, 
on  June  26th,  1920. 


PnSsidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents:  tous  les  membres  du  Comite 
(a  1'exception  de  M.  Bevilaqua);  Mr.  James 
Brown  Scott;  les  secretaires  particuliers  de 
M.  le  Baron  Descamps  et  de  M.  Adatci; 
les  membres  du  Secretariat.  M.  Fernandes  a 
assiste  a  la  derniere  partie  de  la  seance. 

La  seance  est  ouverte  a  gl/2  heures  du  matin. 

Le  PRESIDENT  propose  au  Comite  d'ouvrir 
la  discussion  sur  la  question  que  1'on  a  decide 
de  mettre  a  1'ordre  du  jour  lors  de  la  seance  pre- 
c6dente:  ,,quels  seront  les  Etats  qui  pourront  pro- 
ce\ier  devant  la  Cour?" 

Le  President  commence  par  exposer  le  pro- 
bleme.  II  dit  que  la  Socie"te  des  Nations  est 
ouverte  a  tous  les  Etats;  45  membres  en  font 
partie  ou  peuvent  en  devenir  Membres  sans  con- 
ditions, et  tous  les  autres  Etats  peuvent  entrer 
dans  la  Societe  a  condition  de  fournir  certaines 
garanties.  II  y  a  aussi  une  procedure  p  revue 
pour  les  cas  de  diffeVends  entre  deux  Etats  dont 
un  seul  est  Membre  de  la  Societe  ou  dont  aucun 
n'en  fail  partie.  Aux  termes  de  1'article  17  du 
Pacte  1'Etat  ou  les  Etats  Strangers  a  la  Societe" 
sont  invites  a  se  soumettre  aux  obligations  im- 
posees  a  ses  Membres  aux  fins  de  reglement,  et 
cela  aux  conditions  estimees  justes  par  le  Conseil. 

II  faut  ajouter  que  certains  grands  traites  pre- 
voient  quelques  eVentualites,  dans  lesquelles  les 
juridictions  rattachees  a  la  Societe  des  Nations 
sont  accessibles,  sans  distinction,  pour  les  diver- 
ses  parties  en  litige. 

Le  President,  ayant  ainsi  montre  1'aspect 
general  de  la  question,  se  demande  quelle  solu- 
tion le  Comite"  doit  admettre? 

II  appelle  1'attention  sur  trois  points:  r.  1'ar- 
tfcle  21  du  projet  de  1907,  aux  termes  duquel 
la  juridiction  est  ouverte  aux  seuls  Etats  con- 
tractants;  2.  les  considerations  financieres:  les 
Etats  qui  ne  contribuent  pas  aux  frais  de  1'in- 
stitution  de  la  juridiction  nouvelle,  pourront-ils 
s'en  servir?  3.  le  projet  allemand  lui-meme 
reserve  aux  seuls  Membres  de  la  Societe  des 
Nations  le  droit  d'intenter  un  proces  auquel  1'ad- 
versaire  ne  peut  se  soustraire. 


BARON  DESCAMPS  in  the  chair. 

Present:  all  members  of  the  Committee  (with 
the  exception  of  M.  Bevilaqua);  Mr.  James 
Brown  Scott;  the  private  secretaries  of 
Baron  Descamps  and  of  M.  Adatci;  the! 
members  of  the  Secretariat.  M.  Fernandes1 
was  present  during  the  last  part  of  the  meeting. 

The   meeting  opened  at   9.30  a.m. 

The  PRESIDENT  proposed  to  the  Commit- 
tee to  open  the  discussion  on  the  question  put  on 
the  Agenda  at  the  preceding  meeting:  "what 
States  may  appear  before  the  Court  ?" 

The  President  began  by  stating  the  prob- 
lem. He  said  that  the  League  of  Nations  was1 
open  to  all  States.  Forty-five  States  either  have 
or  may  become  Members  without  conditions, 
and  all  other  States  may  enter  the  League  on 
condition  that  they  furnish  certain  guarantees. 
There  is  also  a  procedure  for  the  cases  of  dis- 
putes between  two  States,  neither  or  only  one 
of  which  is  a  Member  of  the  League.  According 
to  Article  14  of  the  Covenant  the  State  or  Sta- 
tes non- members  of  the  League  are  invited  to 
assume  the  obligations  imposed  on  Members,  and 
that  upon  such  conditions  as  the  Council  may 
deem  just 

It  must  be  added  that  certain  important  treaties 
provide  for  certain  eventualities  in  which  the 
tribunals  attached  to  the  League  are  available 
without  distinction,  for  the  parties  in  dispute. 

After  the  President  had  thus  explained 
the  general  bearing  of  the  question,  he  asked 
what  solution  the  Committee  should  adopt. 

He  called  attention  to  three  points:  ist.  Ar- 
ticle 21  "of  the  project  of  1907,  according 
to  which  the  jurisdiction  of  the  Court  should 
extend  only  to  contracting  States.  2nd.  Financial 
considerations.  Should  States  who  do  not  contri- 
bute to  the  expenses  of  the  institution  of  the  new 
Court  be  permitted  to  make  use  of  it?  3rd.  The 
German  project  itself,  according  to  which  only 
Members  of  the  League  of  Nations  should  have 
the  right  to  start  proceedings  to  which  the  defen- 
dent  would  be  bound  to  submit. 
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En  rdsumant,  le  President  dit  que  la  pro- 
cedure est  ouverte  d'emblee  a  tous  les  Membres 
de  la  Societe  des  Nations,  et  aux  autres  Etats 
en  tant  qu'ils  sent  invitds  -  -  le  President  ap- 
puie  sur  ce  mot  -  -  sauf  certains  cas  sporadiques 
determines  dans  divers  traite"s  de  paix. 

M.  LODER  dit  que  la  difficult^  surgit  quand 
un  Etat  non-contractant  est  en  cause.  II  croit 
que  1'article  17  du  Pacte  est  concu  dans  1'esprit 
de  donner  a  la  juridiction  de  la  Cour  toute  1'ex- 
tension  possible.  Des  Etats  autres  que  les  Mem- 
bres de  la  Societe  des  Nations,  doivent  etre 
admis  bien  que,  naturellement,  a  des  conditiohs 
speciales  relatives  aux  frais  de  procedure. 

Au  cours  d'un  ^change  de  vues  entre  M. 
ADATCI  et  le  PRESIDENT,  qui  insiste  sur 
1'importance  du  mot  . , invitation"  employe  dans 
1'article  17,  M.  LODER  exprime  1'opinion  qu'il 
faut  reconnaitre  aux  Etats  qui  ne  sont  pas  Mem- 
bres de  la  Societe  des  Nations,  le  droit  de  pro- 
c6der  devant  la  Cour  Permanente  de  la  Socie'te'. 


Le  PRESIDENT  repete  que,  selon  lui,  la  juri- 
diction de  la  Cour  doit  etre  ouverte  a  tous  les 
Membres  de  la  Societe,  que  la  Cour  doit  etre 
rendue  accessible,  a  1'aide  d'une  procedure  spe"- 
ciale,  aux  Etats  qui  ne  sont  pas  Membres,  et 
que,  en  dernier  lieu,  la  Cour  aura  competence 
pour  des  cas  determines  definis  dans  les  traites 
de  paix. 

M.  LODER  croit  que,  dans  ces  conditions, 
il  faudrait  mentionner  dans  1'acte  constitutif  de 
la  Cour,  le  droit  pour  les  Etats  non-membres 
d'avoir  recours  a  la  nouvelle  juridiction,  moyen- 
nant  une  procedure  spedale. 

M.  ADATCI  declare  que  le  principe  qui  a 
preside  a  1'etablissement  de  la  Societe  des  Na- 
tions a  ete  qu'elle  serait  d'abord  une  Societe 
restreinte  cre"ant  pour  ses  Membres  des  obli- 
gations contractuelles.  Ce  principe  a  egalement, 
malgre  quelques  hesitations,  forme  le  point  de 
depart  de  tous  les  travaux  se  rattachant  a  1'oeuvre 
de  la  Conference  de  Paris. 

La  question  visee  par  le  President  peut, 
selon  .M.  Adatci,  etre  traitee  avec  avantage 
dans  deux  articles  differents.  Le  premier  contien- 
drait  des  regies  generales  applicables,  sauf  stipu- 
lations contraires,  aux  Membres  de  la  Societe 
des  Nations.  Le  second  article  aurait  trait  a  la 
question  de  savoir  si  la  Cour  doit  etre  ouverte 
egalement  aux  Etats  qui  ne  sont  pas  Membres 
de  la  Societe  des  Nations.  M.  Adatci  pense 
que  ces  deux  questions  sont  entierement 


In  conclusion,  the  President  said  that  the 
Court  is  open  at  once  to  all  the  Members  of  the 
League  of  Nations,  and  to  other  States  only  in  so 
far  as  they  were  invited  --  the  President  laid 
eihphasis  on  this  word  -  except  certain  scattered 
cases  defined  in  the  Treaties  of  Peace. 

M.  LODER  said  that  difficulty  arose  when  a 
non-contracting  State  was  concerned.  He  thought 
that  Article  17  of  the  Covenant  was  drawn  up  with 
the  intention  of  extending  the  jurisdiction  of  the 
Court  as  widely  as  possible.  States  other  than 
Members  of  the  League  of  Nations  should  be 
admitted,  though  of  course  with  special  condi- 
tions regarding  the  costs  of  the  procedure. 

In  a  discussion  with  M.  ADATCI  and  the 
PRESIDENT  who  laid  emphasis  on  the  impor- 
tance of  the  word  "invitation"  used  in  Article 
.17,  M.  LODER  stated  that  he  thought  that  the 
right  of  States  who  were  not  Members  of  the 
League  of  Nations  to  take  proceedings  before 
the  Permanent  Court  of  the  League  should  be 
recognised. 

The  PRESIDENT  repeated  that  in  his  opinion 
the  jurisdiction  of  the  Court  should  be  open  to 
all  Members  of  the  League,  that  the  Court  should 
be  accessible  to  States  non-members  of  the 
League,  by  means  of  a  special  procedure,  and 
that  lastly  the  Court  should  be  competent  to 
deal  with  the  particular  cases  mentioned  in  the 
Treaties  of  Peace. 

M.  LODER  thought  that  under  these  con- 
ditions special  mention  should  be  made  in  the 
constitution  of  the  Court  of  the  right  of  non- 
member  States  to  have  access  to  the  new  juris- 
diction by  means  of  a  special  procedure. 

M.  ADATCI  stated  that  the  principle  which 
had  governed  the  establishment  of  the  League 
of  Nations  was  that,  in  the  first  place,  it  should 
be  a  limited  organisation  creating  conventional 
obligations  for  its  Members.  This  principle  also, 
in  spite  of  some  hesitation,  had  been  the  starring 
point  of  all  the  work  connected  with  the  work 
of  the  Conference  of  Paris. 

The  question  put  forward  by  the  P res  ideal, 
according  to  M.  Adatci,  could  with  advantage 
be, dealt  with  in  two  separate  articles.  The  first 
could  contain  general  rules  applicable  except 
for  contrary  provisions  to  the  Members  of  the 
League  of  Nations.  The  second  article  would 
deal  with  the  question  whether  the  Court  should 
be  open  on  equal  terms  to  States  who  were  not 
Members  of  the  League  of  Nations.  M.  Adatci 
thought  that  these  two  questions  were  quite 
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II  est  d'accord  pour  resoudre  la  dernicre  dans 
le  sens  indique  par  le  President:  il  croit  qu'on 
peut  ouvrir  la  Cour  a  tous  les  Etats,  sous  reserve 
naturellement  de  conditions  sagement  deter- 


M.  ALT  AM  IRA  se  range  a  1'opinion  de  M. 
Ada  tc  i. 

M.  HAGERUP  distingue  entre  les  trois  hypo- 
theses suivantes: 

1.  II  y  a  un  differend  entre  deux  Etats  Mem- 
bres  de  la  Societe  des  Nations. 

2.  II  y  a  un  diffdrend  entre  un  Etat  Membre 
et  un  Etat  non-membre  de  la  Societe  des  Nations. 

3.  II  y  a  un  differend  entre  deux  Etats  dont 
ni  1'un   ni  1'autre   n'est    Membre  de   la    Societe, 
niais    qui    ont    ete   invites   par  le   Conseil   de   la 
Societe  des  Nations  a  proceder  devant  la  Cour. 

Dans  ces  trois  hypotheses,  la  Cour  est  ouverte 
aux  Etats  en  litige;  mais  il  y  a  une  quatrieme 
eVentualite  :  celle  ou  deux  Etats  qui  ne  sont  pas 
Membres  de  la  Societe  se  mettent  d'accord  pour 
soumettre  un  litige  a  la  Cour,  sans  etre  invite's 
par  le  Conseil  de  la  Societe.  M.  Hagerup  est 
d'avis  que  ce  point  est  le  seul  qui  reste  reellement 
a  discuter;  il  declare  reserver  son  opinion  sur 
la  solution  a  lui  donner. 

M.  LODER  pose  la  question  suivante.  Si  deux 
Etats  sont  en  conflit,  ils  peuvent  etre  forces, 
s'ils  sont  Membres,  -  -  ou  invite's,  s'ils  ne  le  sont 
pas,  a  proceder  devant  la  Cour:  les  portes 
de  la  Cour  leur  sont  ouvertes.  Alors  pourquoi 
fermer  les  portes  a  ces  memes  Etats,  s'ils  se 
mettent  d'accord  pour  soumettre  leur  litige  a  la 
Cour? 

M.  DE  LAPRADELLE  est  d'avis  qu'il  faut 
donner  a  1'article  17  du  Pacte  une  interpretation 
tres  serree.  II  donne  lecture  de  cet  article.  M.  de 
Lapradelle  estime  que,  lorsque  les  deux  par- 
ties dans  un  litige  sont  d'accord  pour  soumettre 
leur  differend  a  la  Cour,  le  conflit  a  cesse 
d'exister.  En  tout  cas,  toute  cause  de  trouble 
entre  les  Membres  de  la  Societe  des  Nations  a 
disparu. 

M.  de  Lapradelle  trouve  que  cette  inter- 
pretation est  corrobor6e  par  1'article  14,  lorsqu'il 
dit  que  tous  les  litiges  que  les  parties  sont  d'ac- 
cord a  porter  devant  la  Cour,  doivent  etre  tran- 
che's par  celle-ci.  II  pense  qu'il  faut  etendre  le 
domaine  de  la  juridiction  internationale;  il  faut 
attirer  les  plaideurs  au  lieu  de  les  repousser. 

M.  de  Lapradelle  estime  cependant  qu'il 
y  a  une  complication:  quclle  influence  y  a-t-il 
lieu  de  donner  aux  Etats  non-membres  de  la 
Societe"  dc>  X;itions,  sur  la  composition  de  la 
Cour?  II  rappclle  la  discussion  sur  la  presence 


separate.  He  agreed  to  the  solution  of  the  latter 
on  the  lines  indicated  by  the  President.  He 
thought  that  the  Court  might  be  open  to  all 
States,  but  naturally,  under  certain  well  estab- 
lished conditions. 

M.  ALTAMIRA  agreed  with  M.  Adatci. 


M.  HAGERUP  drew  a  distinction  between 
the  three  following  hypotheses : 

1.  A  dispute  between  two  States  Members  of 
the   League  of  Nations. 

2.  A  dispute    between    a   Member   State  and 
a   non-member  of  the   League   of   Nations. 

3.  A  dispute  between  two   States,   neither  of 
which  is  a  Member  of  the  League  of  Nations, 
but  which  have  been  invited  by  the  Council  of 
the   League   to  come   before'  the   Court. 

The  Court  is  open  to  contesting  States  in  all 
these  three  cases ;  but  there  is  a  fourth  possibility: 
that  of  two  States  not  Members  of  the  League 
agreeing  to  submit  a  case  to  the  Court  without 
an  invitation  to  do  so  from  the  Council  of  the 
League.  M.  Hagerup  thought  that  this  point 
was  the  only  one  really  left  to  discuss.  He  said 
he  reserved  his  opinion  as  to  the  solution  of  it. 

M.  LODER  put  the  following  question:  If  two 
States  were  concerned  in  a  dispute,  if  Members, 
they  may  be  compelled,  if  non-members,  they 
may  be  invited  to  come  before  the  Court :  the 
doors  of  the  Court  are  open  to  them;  why  then 
shut  these  doors  to  the  same  States  if  they  agree 
to  submit  their  disputes  to  the  Court? 

M.  DE  LAPRADELLE  was  of  the  opinion 
that  Article  17  of  the  Covenant  must  be  given 
a  very  strict  interpretation.  He  read  this  Article. 
He  thought  that  when  two  parties  in  any  dispute 
were  agreed  to  submit  the  case  to  the  Court,  the 
dispute  had  ceased  to  exist.  In  any  case,  all  cause 
for  concern  among  Members  of  the  League  of 
Nations  had  disappeared. 

M.  de  Lapradelle  thought  that  his  inter- 
pretation was  confirmed  by  Article  14;  this 
article  says  that  all  cases  which  the  parties  agreed 
to  bring  before  the  Court  should  be  decided  by 
the  Court.  He  thought  that  the  competence  of 
international  jurisdiction  should  be  extended; 
litigants  must  be  drawn  to  it  and  not  warded  off. 

M.  de  Lapradelle  thought,  however,  that 
there  was  a  complication:  what  influence  in  the 
composition  of  the  Court  should  be  given  to 
States  not  Members  of  the  League  of  Nations  ? 
He  recalled  the  discussion  on  the  subject  of  the 
presence  of  national  judges  (or  assessors)  in 
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cle  juges  (ou  assesseurs)  nation;iu.\  a  la  Cour. 
Pour  lui  il  est  clair  que  si  un  1C  tat  vient  devaiit 
la  Cour  sans  y  etre  oblige"  ou  invite,  il  a  accepte 
par  Ik  meme  la  composition  de  la  Cour  telle 
qu'elle  est.  Donner  a  un  Etat  qui  n'est  pas  Mem- 
bre  de  la  Socie"te"  le  droit  d'avoir  quelque  in- 
fluence sur  cette  composition,  serait  lui  donner 
un  droit  de  Membre,  ce  qui  n'est  pas  a  recom- 
mander. 

LORD  PHILLIMORE  fait  siens  les  motifs 
aussi  bien  que  les  conclusions  de  M.  Adatci.  La 
Cour  dont  on  est  en  train  de  preparer  1'organi- 
sation,  sera  e"tablie  par  un  contrat.  En  premier 
lieu  elle  doit  done  etre  ouverte  aux  parties  con- 
tractantes,  mais  celles-ci  peuvent,  s'ils  y  trouvent 
avantage,  ouvrir  la  Cout  a  d'autres  Etats.  Le  but 
pratique  de  l'6tablissement  de  la  Cour  est  de 
preVenir  la  guerre:  pour  1'atteindre,  il  est  desi- 
rable  de  donner  acces  a  la  Cour  au  plus  grand 
nombre  d'Etats  possible.  II  n'y  a  qu'une  objec- 
tion a  faire:  la  question  des  frais  qu'entrainera 
I'^tablissement  de  la  Cour;  mais  cette  question 
est  trop  peu  importante  pour  etre  prise  en  con- 
sideration. 

Lord  Phillimore  se  range  a  1'avis  de  M. 
de  Lapradelle,  selon  lequel  une  partie  qui 
n'est  pas  Membre  de  la  Societe  des  Nations, 
mais  qui  desire  avoir  recours  a  la  Cour,  doit 
accepter  la  Cour  telle  qu'elle  se  trouve  composee. 
Mais  la  question  se  pose  encore  dans  le  cas  d'un 
Etat  non-membre  de  la  Societe  cite"  devant  la 
Cour  par  un  Etat-Membre. 

II  pourra  d'ailleurs  arriver  qu'un  Etat  non- 
membre  se  trouve  avoir  parmi  les  membres  de 
la  Cour,  un  de  ses  .ressortissants  qui  y  sera  entre" 
a  cause  de  son  mdrite  personnel,  ou  pour  d'autres 
raisons.  Lord  Phillimore  pense,  par  exem- 
ple,  aux  Etats-Unis  d'Ame'rique. 

M.  DE  LAPRADELLE  n'est  pas  de  cet  avis. 
II  croit  que,  pour  le  moment,  un  juge  des  Etats- 
I  'nis  devrait  etre  exclu. 

LORD  PHILLIMORE,  apres  beaucoup  d'he'si- 
tations,  est  arrive"  a  cette  conclusion  qu'il  faut 
ouvrir  a  deux  battants  les  portes  de  la  Cour  aux 
non-membres,  aussi  bien  qu'aux  Membres  de  la 
Socie'te'  des  Nations,  sous  la  seule  reserve  qu'il 
vient  d'indiquer. 

Au  cours  d'un  ^change  de  vues  avec  le  PRESI- 
DENT, LORD  PHILLIMORE  declare  qu'il  ne 
fait  aucune  difference  pour  le  cas  ou  un  Etat- 
Membre  de  la  Socie'te  serait  assigne"  par  un  Etat 
non-membre. 

Mr.  ROOT  se  rallie  a  1'opinion  de  M.  Adatci 
et  des  orateurs  qui  1'ont  suivi.  II  pense  que  le  but 


the  Court.  It  was  clear  to  him  that  a  State 
that  came  before  the  Court  without  being  forced 
or  invited  to  do  so,  had  accepted  by  this  action 
the  existing  composition  of  the  Court.  To  give 
a  State  not  a  Member  of  the  League  the  right 
of  exerting  an  influence  on  the  Court's  compo- 
sition would  be  to  give  it  the  right  of  a  Member; 
this  would  not  be  advisable. 

LORD  PHILLIMORE  agreed  with  M. 
Adatci  both  in 'regard  to  his  motives  and  his 
conclusions.  The  Court  in  process  of  organisation 
will  be  established  by  a  contract.  It  must  there- 
fore in  the  first  place  be  open  to  the  contracting 
parties,  but  these,  if  they  find  it  to  their  advan- 
tage, may  open  the  Court  to  other  States.  The 
practical  end  of  the  establishment  of  the  Court 
is  the  prevention  of  War;  to  achieve  this  end  it 
is  desirable  to  give  access  to  the  Court  to  the 
largest  possible  number  of  States.  There  was  only 
one  objection  to  this:  the  question  of  expenses 
which  the  establishment  of  the  Court  involves, 
but  this  question  is  of  too  little  importance  to 
be  considered. 

Lord  Phillimore  agreed  with  M.  de  La- 
pradelle that  a  party  not  a  Member  of  the 
League  of  Nations,  but  desiring  recourse  to  the 
Court,  should  accept  the  Court  as  it  is.  The 
question,  however,  presents  itself  again  in  the 
case  of  a  State  not  a  Member  of  the  League, 
being  summoned  before  the  Court  by  a  Member. 

It  might  happen  that  a  State  not  a  Member  of 
the  League  might  have  among  the  members  of 
the  Court  one  of  its  subjects  who  was  there  by 
reason  of  personal  merit,  or  for  other  reasons. 
Lord  Phillimore  thought  of  the  United  Sta^ 
tes  of  America  as  an  example. 

M.  DE  LAPRADELLE  did  not  agree.  He 
thought  that  for  the  time  being  a  judge  from 
the  United  States  should  be  excluded. 

LORD  PHILLIMORE  after  much  hesitation 
reached  the  conclusion  that  the  doors  of  the 
Court  must  be  wide  open  to  non-members  as 
well  as  to  Members  of  the  League  of  Nations, 
under  the  sole  condition  which  he  had  just 
indicated. 

In  an  exchange  of  views  with  the  PRESI- 
DENT, LORD  PHILLIMORE  stated  that  he 
made  no  distinction  for  the  case  in  which  a  Mem- 
ber State  of  the  League  was  summoned  by  a 
non-member  State. 

Mr.  ROOT  agreed  with  M.  Adatci  and  the 
speakers  who  had  followed  him.  He  thought  that 
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de  la  Socidte  des  Nations  n'est  pas  simplement 
de  prevenir  les  guerres  entre  les  Membres,  mais 
plus  ge"neralement  d'empecher  la  guerre.  Une 
nation  qui  fermerait  ses  Cours  aux  etrangers  serait 
avec  raison  considered  comme  une  nation  fermee 
aux  principes  du  droit  international.  II  incline 
done  a  deferer  a  la  Cour  tous  les  differends  in- 
ternationaux,  quels  que  soient  les  Etats  interesses. 

M.  RICCI-BUSATTI  pense  que  1'acces  de  tous 
les  Etats  a  la  Cour  est  conforme  a  1'esprit  de 
1'article  17  du  Pacte.  II  attire  I'attention  sur  le 
dernier  alinea  de  cet  article,  aux  termes  duquel 
le  role  du  Conseil  pour  le  reglement  d'un  conflit 
n'est  pas  fini  lorsqu'un  Etat  non-membre  de  la 
Societe  des  Nations  refuse  d'accepter  1'invitation 
qui  lui  a  etc  adressee.  Le  devoir  du  Conseil  est, 
en  effet,  d'assurer  la  Paix  en  toutes  circonstances 
et  a  tout  prix. 

M.  Ricci-Busatti  se  range  a  cet  egard  a 
1'avis  de  Mr.  Root:  or,  le  meilleur  moyen  d'at- 
teindre  ce  but  est  d'etendre,  autant  que  possible, 
la  juridiction  de  la  Societe,  meme  aux  Etats  qui 
n'en  font  pas  encore  partie. 

II  est  cependant  necessaire  de  poser  des  con- 
ditions a  deux  points  de  vue: 

1.  II  faut,  pour  donner  du  prestige  aux  juge- 
ments,  s'assurer  la  garantie  qu'lls  seront  obser- 
ve"s  par  les  Etats. 

2.  II  faut   regler  la   question  des   frais;   il   ne 
serait  pas  juste  quie  les  Etats  etrangers  a  la  So- 
ciete puissent  profiler  gratuitement  de  la  Cour. 
L'article   17  du  Pacte  prevoit  des  conditions  de 
ce  genre  lorsqu'il  parle  d'une  invitation  a  adres- 
ser  aux  dits  Etats. 

M.  Ricci-Busatti  croit  que  le  statut  de  la 
Cour  doit  contenir  des  regies  au  sujet  du  recours 
volontaire  d'Etats  qui  ne  sont  pas  Membres  de 
la  Sorieu'  des  Nations,  ce  point  etant  laissd  ouvert 
par  1'article  17. 

M.  Ricci-Busatti  se  range  pour  1'ensem- 
ble  a  1'avis  de  M.  de  Lapradelle.  II  doit 
cependant  faire  une  reserve:  la  composition  de 
la  Cour  concerne  1'interet  de  la  justice,  plutot  que 
celui  des  parties:  si  Ton  pense  qu'une  reprdsen- 
tation  des  parties  au  sein  de  la  Cour,  sous  une 
forme  quelconque,  est  necessaire  ou  recomman- 
dable  lorsqu'il  s'agit  d'Etats  Membres  de  la  So- 
cie'tc'.  on  doit  accorder  les  memes  droits  aux  Etats 
qui  ne  sont  pas  Membres. 

Le  PRESIDENT  croit  que  la  discussion  sur 
la  premiere  question  a  1'ordre  du  jour  peut  etre 
considen'e  comme  close. 

Repondant  a  Lord  Phillimore,  il  declare 
re'server  son  opinion  sur  la  solution  a  donner  a 


the  object  of  the  League  of  Nations  was  not 
merely  to  prevent  wars  between  Members,  but 
more  generally  to  stop  War.  The  nation  which 
closes  its  courts  to  foreigners  should  be  con- 
sidered rightly  as  a  nation  opposed  to  the  prin- 
ciples of  international  law.  Therefore,  he  was 
disposed  to  leave  to  the  Court  all  international 
disputes,  no  matter  which  States  were  concerned 
in  them. 

M.  RICCI-BUSATTI  thought  that  the  granting 
of  access  to  all  States  would  coincide  with  the 
spirit  of  Article  17  of  the  Covenant.  He  drew 
attention  to  the  last  paragraph  of  this  Article  ac- 
cording to  which  the  role  of  the  Council  in  the 
settlement  of  a  dispute  did  not  end  when  a  State, 
not  a  Member  of  the  League  of  Nations,  refused 
to  comply  with  the  invitation  addressed  to  it. 
The  duty  of  the  Council  in  fact  was  to  assure 
Peace  in  all  circumstances  and  at  any  cost. 

On  this  point  M.  Ricci-Busatti  agreed 
with  the  opinion  of  Mr.  Root.  The  best  means 
of  attaining  this  end  is  to  extend  the  jurisdiction 
of  the  League  of  Nations  as  much  as  possible, 
even  to  States  which  do  not  yet  belong  to  it. 

It  is  necessary,  however,  to  impose  conditions 
for  two  purposes: 

1.  To  give  prestige  to  the  judgments,  guaran- 
ties must  be  provided  that  they  be  respected  by 
the   States. 

2.  The    question    of  expenses   must   be    dealt 
with;  it  would  no't  be  fair  that   States  not    be- 
longing to  the  League  should  be  able  to  make 
use  of  the  Court  free  of  cost;  Article  17  of  the 
Covenant  provides  for  conditions  of  this  nature 
when  it  deals  with  an  invitation  to  be  addressed 
to  the  said  States. 

M.  Ricci-Busatti  thought  that  the  statute 
of  the  Court  should  contain  rules  governing 
voluntary  use  of  the  Court  by  States  not  Mem- 
bers of  the  League  of  Nations,  this  point  being 
left  open  by  Article  17. 

M.  Ricci-Busatti  agreed  in  general  with 
M.  de  Lapradelle.  However,  he  had  to  make 
one  reservation:  the  composition  of  the  Court 
affects  rather  the  interests  of  justice  than  those 
of  the  contesting  parties;  if  it  were  considered 
necessary  or  advisable  that  the  contesting  par- 
ties should  be  represented  in  some  way  on  the 
Court  in  cases  concerning  Member  States  of 
the  League,  the  same  rights  should  be  granted 
to  States  which  are  not  Members. 

The  PRESIDENT  thought  that  the  discussion 
on  the  first  question  of  the  Agenda  could  be 
considered  as  closed. 

Answering  Lord  Phillimore,  he  said  that 
he  reserved  his  opinion  on  the  solution  of 
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cette  question.  Avant  de  se  decider,  il  veut  exami- 
ner dans  quelles  conditions  le  texte  de  1'article  2 1 
du  Pro  jet  de  1907  a  6t6  vote".  II  veut  6galement 
se  rendre  compte  de  la  compatibility  de  la  so- 
lution favoris6e  par  la  majorite  du  Comite  avec 
1'art.  17  du  Pacte. 

LORD  PHILLIMORE  se  demande  s'il  est 
vraiment  n£cessaire,  d'attacher  tant  d'importance 
au  texte  de  1907;  les  conditions  ont  beaucoup 
chang£  depuis  lors. 

Le  PRESIDENT  fait  observer  que,  si  les 
conditions  ont  change^  le  changement  est  de  na- 
ture a  inviter  a  plus  de  prudence  encore 
qu'en  1907. 

Le  President  ouvre  ensuite  la  discussion 
sur  le  troisieme  point  du  questionnaire:  ,,faudrait- 
il  1'accord  des  deux  parties  pour  proce"der  juri- 
dictionnellement,  ou  1'action  en  justice  pourrait- 
elle  etre  exerce"e  unilateralement  par  un  Etat 
contre  un  autre?" 

Selon  M.  LODER,  un  accord  entre  les  par- 
ties n'est  pas  necessaire.  On  doit  admettre  qu'une 
partie  a  le  droit  de  citer  la  partie  adverse  en 
justice  sans  avoir  obtenu  son  consentement  pr£a- 
lable;  c'est  justement  le  pas  en  avant  qu'il  faut 
faire,  pour  sortir  des  limites  de  la  juridiction 
arbitrate. 

Sur  une  question  du  President,  M.  Loder 
explique  qu'il  d6sire  la  judicature  obligatoire  pour 
tous  les  differends. 

LORD  PHILLIMORE  se  demande  comment 
l'interpre"tation  de  M.  Loder  serait  compatible 
avec  1'article  14  du  Pacte.  II  ne  peut  interpreter 
le  mot  ,,parties"  contenu  dans  cet  article  que 
comme  signifiant:  ,,les  deux  parties". 

M.  HAGERUP  demande  la  parole  pour  depo- 
ser  une  motion  d'ordxe.  II  se  demande  s'il  ne 
serait  pas  utile  de  discuter  d'abord  le  point  No.  4 
du  questionnaire,  a  savoir:  ,,dans  quelle  mesure 
la  judicature  obligatoire  peut-elle  etre  admise?" 

II  y  a  entre  cette  question  et  celle  sur  la- 
quelle  le  President  a  ouvert  la  discussion 
d'e'troits  rapports.  M.  Hagerup  croit  preferable 
de  proc&ier  d'abord  a  un  echange  de  vues  sur 
la  competence  mate>ielle  de  la  Cour,  pour  exami- 
ner ensuite  si  1'une  des  parties  seulement  peut 
soumettre  un  litige  a  1'examen  de  la  Cour.  Pour 
sa  part,  M.  Hagerup  pense  qu'il  faut  inter- 
preter 1'article  14  dans  le  sens  suivant:  une  partie 
en  peut  assigner  une  autre  unilateralement  cha- 
que  fois  qu'une  convention  a  oblige  les  parties 
a  reconnaitre  la  juridiction  de  la  Cour  de  Justice 
Internationale. 

Le  PRESIDENT  explique  1'ordre  qu'il  a 
adopte  dans  son  questionnaire  entre  les  diff£- 


the  question.  Before  deciding  he  wished  to  ascer- 
tain under  what  conditions  the  text  of  Article  21 
of  the  Project  of  1907  had  been  voted  upon.  He 
also  wished  to  consider  whether  the  solution  pre- 
ferred by  the  majority  of  the  Committee  was  com- 
patible with  Article  17  of  the  Covenant. 

LORD  PHILLIMORE  questioned  whether  it 
was  really  necessary  to  attach  so  much  impor- 
tance to  the  Project  of  1907;  conditions  had  much 
changed  since  then. 

The  PRESIDENT  observed  that  if  conditions 
had  changed,  the  change  was  of  such  kind  as  to 
necessitate  still  more  caution  than  in  1907. 

The  President  then  opened  discussion  of 
point  3  in  the  questionnaire:  "Shall  the  consent 
of  the  two  parties  be  necessary  to  undertake  judi- 
cial proceedings  or  may  an  action  in  law  be 
brought  unilaterally  by  one  'State  against 
another?" 

According  to  M.  LODER,  an  agreement  be- 
tween the  parties  is  not  necessary.  The  right  of 
one  party  to  take  action  against  another  without 
ihaving  obtained  its  previous  consent,  must  be 
recognised.  It  was  just  this  step  forward  which 
must  be  taken  to  pass  the  boundaries  of  arbitral 
jurisdiction. 

In  answer  to  a  question  by  the  President, 
M.  Loder  explained  that  he  desired  compul  <)•  \ 
jurisdiction  for  all  disputes. 

LORD  PHILLIMORE  wondered  whether  M. 
Lode  r's  interpretation  was  compatible  with  Ar- 
ticle 14  of  the  Covenant.  He  was  unable  to 
interpret  the  word  "parties"  contained  in  this 
article  otherwise  than  to  mean  "the  two  parties". 

M.  HAGERUP  wanted  to  speak  on  a  point  of 
order.  He  asked  whether  it  would  not  be  ad- 
vantageous to  discuss  the  fourth  point  oh  the 
questionnaire  first:  "To  what  extent  may  obliga- 
tory jurisdiction  be  admitted?" 

An  intimate  relation  exists  between  this  ques- 
tion and  that  on  which  the  President  opened 
the  discussion.  M.  Hagerup  thought  it  pre- 
ferable to  begin  by  an  exchange  of  views  on  the 
subject  of  the  material  competence  of  the  Court, 
and  then  to  discuss  whether  one  party  only  could 
submit  a  case  for  examination  by  the  Court.  For 
his  part,  M.  Hagerup  thought  that  Article  14 
should  be  interpreted  in  the  following  sense:  one 
party  may  summon  another  party  unilaterally 
whenever  a  convention  requires  the  parties  to 
submit  to  the  jurisdiction  of  the  International 
Court  of  Justice. 

The  PRESIDENT  explained  the  order  of  the 
different  questions  which  he  had  adopted  in  his 
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rentes  questions,  et  pourquoi  il  prefere  s'y  tenir. 
Pour  la  question  de  fond,  le  President  pense 
qu'il  ne  serait  pas  possible  de  permettre  a  un 
Etat  d'en  citer  un  autre  en  justice,  a  moins  qu'il 
n'y  ait  -entre  eux  une  convention  generate  ou 
speciale  a  cet  effet. 

M.  ADATCI  a  toujours  eu  des  opinions  tres 
arretees  sur  le  point  qu'on  est  en  train  de  discuter. 
Le  Comite  est  le  mandataire  du  Conseil  de  la 
Societe  des  Nations;  il  est  done  lie  par  le  texte 
du  Pacte.  A  son  avis,  1'article  14  est  clair:  il 
borne  la  competence  de  la  Cour  au  cas  ou  il  y  a 
accord  entre  les  deux  parties.  II  croit  que  si  1  on 
examine  impartialement  les  articles  13  et  17  du 
Pacte,  on  se  rendra  compte  qu'ils  indiquent  claire- 
ment  que  le  Pacte  ne  vise  que  les  parties  prises 
ensemble.  Cette  conclusion  est  corroboree  par 
1'historie  du  Pacte,  telle  qu'elle  ressort  des  discus- 
sions de  la  Commission  qui  le  prepara,  a  la  Con- 
ference de  Paris.  L'interpretation  du  Pacte  mise 
a  part,  M.  A  date  i  croit  qu'on  ne  favoriserait 
pas  le  progres  en  admettant  la  juridiction  sur 
une  initiative  unilaterale:  le  progres  veritable  ne 
se  realise  que  par  degres.  II  se  range  done  a 
1'opinion  du  President. 

M.  DE  LAPRADELLE  remercie  M.  Aclatci 
d'avoir  ramene  la  question  sur  son  terrain  veri- 
table, celui  de  1'interpretation  du  Pacte.  II  estime 
qu'une  interpretation  correcte  ouvre  la  possibilite 
de  traduire  un  Etat,  qu'il  le  veuille  ou  non,  devant 
la  Cour.  L'article  14  exige  pour  que  la  Cour  soit 
competente  1'accord  entre  les  parties.  Si  cet  ac- 
cord existe,  la  Cour  est  naturellement  autorise"e 
&  connaitre  du  litige. 

Si  1'accord  n'existe  pas,  1'article  12  entre  en 
jeu.  En  effet,  si  les  parties  n'ont  pas  pu  se  mettre 
d'accord  pour  soumettre  leur  litige  a  1'arbitrage, 
elles  sont  obligees  de  le  porter  devant  le  Conseil 
de  la  Socie'te'  des  Nations;  mais  si  le  Conseil 
reconnait  que  la  question  est  de  la  competence 
de  la  Cour,  il  s'en  dessaisira  en  faveur  de  la  Cour, 
en  lui  demandant  un  avis  consultatif.  M.  de 
Lapradelle  reconnait  bien  la  difference  entre 
la  decision  consultative,  ainsi  obtenue,  et  la  deci- 
sion deliberative,  qui  aurait  etc  obtenue  par  un 
jugement,  mais  il  croit  que.  dans  la  pratique,  les 
deux  derisions  auront  la  meme  force. 

LORD  PHILLIMORE  regrette  que  sa 
icnce  de  magistral  1'oblige  a  ne  pas  se 
ranger  a  1'opinion  de  M.  Loder.  II  n'a  pas  d'ob- 
jection  de  principe;  pour  le  fond  il  croit  qu'on 
est  d'accord.  II  pense  qu'il  faut  £tendre  la  juri- 
diction Internationale,  et  que,  d'une  facon  ou  de 
1'autre,  il  faut  amener  les  parties  a  porter  les 


questionnaire,  and  preferred  to  adhere  to  it.  As 
to  the  point  itself  the  President'  thought 
that  it  would  not  be  possible  to  allow  a  State 
to  call  another  State  into  Court,  unless  a  general 
or  special  convention  existed  between  them  to 
this  effect. 

M.  ADATCI  had  always  had  a  very  fixed 
opinion  on  the  point  under  discussion.  The  Com- 
mittee holds  its  authority  from  the  Council  of  the 
League  of  Nations.  It  is  thus  bound  by  the  text  of 
the  Covenant.  In  his  opinion  Article  14  is  clear.  It 
limits  the  competence  of  the  Court  to  cases  in 
which  both  parties  agree.  He  thought  that,  if 
Articles  1 3  and  1 7  of  the  Covenant  were  examined 
impartially,  it  would  be  found  that  they  indicateld 
clearly  that  the  Covenant  was  only  intended  to 
apply  to  both  parties  together.  This  conclusion 
is  confirmed  by  the  history  of  the  Covenant  as 
gathered  from  the  discussions  of  the  Commission 
which  prepared  it  at  the  Paris  Conference.  Apart 
from  the  interpretation  of  the  Covenant,  M. 
Adatci  thought  that  progress  would  be  hind- 
ered by  admitting  jurisdiction  over  cases  initia- 
ted by  one  party  alone;  real  progress  only  is 
realised  by  degrees.  Consequently  he  agreed 
with  the  President. 

M.  DE  LAPRADELLE  thanked  M.  Adatci 
for  having  brought  the  discussion  back  to  its  true 
field:  the  interpretation  of  the  Covenant.  He 
thought  that  a  correct  interpretation  would  allow 
the  possibility  of  suing?  a  State  before  the  Court, 
whether  it  were  willing  or  not.  Article  14  de- 
mands agreement  between  the  parties  in  order 
to  make  the  Court  competent.  If  such  an  agree- 
ment exists,  the  Court  naturally  is  competent  to 
deal  with  the  case. 

If  no  agreement  exists,  Article  12  comes  into 
operation.  In  fact,  if  the  parties  are  not  able  to 
agree  to  submit  their  case  to  arbitration,  they 
are  obliged  to  take  it  to  the  Council  of  the 
League  of  Nations ;  but  if  the  Council  finds  that 
the  question  comes  within  the  competence  of  the 
Court,  it  will  refer  it  back  to  the  Court,  asking 
of  it  an  advisory  opinion.  M.  de  Lapradelle 
fully  realised  the  difference  between  the  advisory 
opinion  thus  obtained  and  a  judgment  of  the 
Court,  but  the  thought  that  in  practice  both 
would  have  the  same  force. 

LORD  PHILLIMORE  regretted  that  his 
conscience  as  a  judge  compelled  him  to  differ 
with  M.  Loder.  He  did  not  disagree  on  prin- 
ciple; he  thought  that  fundamentally  they 
agreed.  He  thought  that  the  international  juris- 
diction must  be  widened,  and  that  in  one  way 
or  another,  parties  must  be  induced  to  bring 
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questions  juridiques  devant  la  Cour.  II  se  peut 
que  la  m6thode  de  M.  de  Lapradelle  soit 
satisfaisante.  Toutefois,  s'il  voit  le  but,  il  ne  distin- 
gue pas  clairement  le  chemin  pour  y  arriver.  On 
ne  doit  pourtant  pas  oublier  que  la  competence 
obligatoire  de  la  Cour  est  determinee  dans  des 
cas  sporadiques  par  les  grands  traites  de  paix. 
Pour  le  reste,  Lord  Phillimore  croit  que  la 
Cour  possede  la  competence  qui  lui  est  attribute 
par  1'accord  des  parties.  II  pense  qu'il  serait 
preferable  de  ne  rien  stipuler  sur  les  details,  mais 
de  se  borner  k  dire  que  la  Cour  sera  competente 
pour  les  questions  que  les  traites  en  vigueur 
et  les  conventions  futures  lui  attribuent  ou  at- 
tribueront.  Au  point  de  vue  pratique  Lord 
Phillimore  fait  ressortir  la  difficulte  qu'il  y  a 
k  determiner  1'objet  du  litige:  il  cite  1'exemple  de 
1'arbitrage  pour  les  pecheries  de  1'Atlantique. 
Pour  cette  raison,  il  croit  qu'il  serait  preferable 
d'eviter  la  necessite  tie  :conclure  une  Convention 
speciale,  ou  compromis,  etablissant  1'accord  entre 
les  parties  sur  la  competence  de  la  Cour.  En  ter- 
minant,  il  suggere  a  nouveau  1'idee  de  determiner 
la  competence  de  la  Cour  par  un  simple  renvoi 
aux  traites  et  conventions. 

M.  RICCI-BUSATTI  se  trouve  d'une  fagon 
generale  d'accord  avec  Lord  Phillimore;  il 
desire  cependant  ajouter  quelques  considerations: 

II  donne  lecture  d'un  passage  du  Memorandum 
prepare  par  la  Section  Juridique  du  Secretariat 
de  la  Societe  des  Nations  [I:  (a)]  et  dont  il 
trouve  la  formule  satisfaisante.  En  effet,  bien 
que  1'article  14  du  Pacte  n'admette  pas  la  compe- 
tence sur  demande  unilaterale,  les  parties  peuvent 
se  mettre  d'accord  pour  reconnaitre  cette  compe- 
tence dans  une  Convention  generale,  qui  pourrait 
peut-etre  avec  avantage,  etre  le  statut  constitution- 
nel  de  la  Cour.  Quel'ques  dispositions  des  traites 
de  paix  admettent  deja  une  competence  de  ce 
genre  p.  ex.  les  articles  336,  415  et  416  du  traite 
de  Versailles.  Dans  les  cas  vises  par  ces  articles 
il  ne  s'agit  pas  evidemment  d'un  simple  avis,  mais 
d'un  veritable  jugement,  rendu  sur  le  recours  de 
1'une des  parties  interessees.  M.  Ricci-Busatti 
ne  voudrait  pas  assimiler,  cependant,  comme  le 
fait  M.  de  Lapradelle,  les  avis  consul tatifs 
dont  il  est  question  dans  la  derniere  phrase  de 
1'art.  14  du  Pacte,  aux  jugements  proprement 
dits.  II  ne  s'agit  pas,  d'ailleurs,  d'une  disposition 
entierement  nouvelle  dans  les  rapports  interna- 
tionaux.  M.  Ricci-Busatti  attire  1'attention 
sur  deux  traites  d'arbitrage  conclus  par  1'Italie 
avec  la  Hollande  et  le  Danemark.  Ces  traites 
rendent  non  seulement  1'arbitrage  vraiment  obli- 
gatoire mais  ils  contiennent  des  dispositions  pour 
1'assurer,  ne  fut-ce  que  sur  la  demande  d'une  seule 
des  parties;  cela  prouve  encore,  k  son  avis,  qu'il 


legal  questions  to  the  Court.  The  method  sug- 
gested by  M.  de  Lapradelle  might  be  satis- 
factory. However,  though  he  saw  the  object, 
he  did  not  quite  sec  the  way  of  attaining  it. 
At  the  same  time  it  should  not  be  forgotter 
that  the  compulsory  jurisdiction  of  the  Court  is 
laid  down  for  scattered  cases  by  the  main 
Treaties  of  Peace.  Outside  these  cases,  Lord 
Phillimore  thought  that  the  Court  had  the 
competence  which  the  parties  conferred  on  it 
by  mutual  agreement.  He  thought  that  it  would 
be  preferable  not  to  specify  details,  but  to  limit 
themselves  to  saying  that  the  Court  shall  be 
competent  to  deal  with  cases  assigned  to  it  by 
the  treaties  in  force  or  by  future  conventions. 
From  the  practical  point  of  view,  Lord  Philli- 
more pointed  out  the  difficulty  there  is  to  define 
the  point  at  issue;  he  quoted  the  case  of  the 
Atlantic  Fisheries  Arbitration.  For  this  reason 
he  thought  it  would  be  preferable  to  avoid  the 
necessity  for  a  special  convention  or  compromise 
between  the  two  'parties  on  the  competence  of 
the  Court.  Finally,  he  again  put  forward  the  idea 
of  defining  the  competence  of  the  Court  by  a 
simple  reference  to  treaties  and  conventions. 

M.  RICCI-BUSATTI  agreed  with  Lord 
Phillimore  generally  speaking;  however,  he 
had  some  additions  to  make. 

He  read  a  portion  of  the  Memorandum,  pre- 
pared by  the  Legal  Section  of  the  Secretariat  of 
the  League  of  Nations.  [I :  (a)],  the  wording 
of  which  he  found  satisfactory.  In  fact,  though 
Article  14  of  the  Covenant  did  not  admit  compe- 
tence on  a  unilateral  demand,  the  parties  could 
agree  to  recognise  such  a  competence  by  a  gene- 
ral convention,  which  perhaps  might  very  well 
be  the  constituent  statute  of  the  Court.  Some 
provisions  in  the  Peace  Treaties  admit  already  a 
competence  of  this  kind,  for  example  Articles 
336,  415  and  416  of  the  Treaty  of  Versailles.  In 
the  cases  covered  by  these  articles,  a  mere  legal 
opinion  obviously  was  not  intended,  but  real 
judgment  rendered  on  the  appeal  of  one  of  the 
interested  parties,  to  the  Court.  M.  Ricci-Bu- 
satti, however,  should  not  wish  to  associate  as 
M.  de  Lapradelle  had  done,  the  advisory- 
opinion  mentioned  in  the  last  paragraph  of  Ar- 
ticle 14  of  the  Covenant  with  judgments  in  the 
true  sense  of  the  word.  Moreover,  it  is  not  the 
question  of  a  provision  entirely  new  in  internation- 
al relations;  M.  Ricci-Busatti  drew  attention 
to  two  Arbitration  Treaties  made  by  Italy  with 
Holland  and  Denmark.  These  treaties  not  only 
make  arbitration  truly  compulsory,  but  they 
contain  provisions  to  make  ensure  it  on  the 
request  of  only  one  of  the  parties.  This  again 
goes  to  prove,  in  his  opinion,  that  there  is 


—  227  - 


n'y  a  aura  pas  de  difference  essentielle  entre  1'ar- 
bitrage  et  la  juridiction  de  la  nouvelle  Cour.  Ces 
traites  indiquent  le  chemin  a  suivre  dans  le  do- 
maine  de  la  justice  Internationale. 

M.  HAGERUP  commence  par  se  prononcer 
sur  la  question  de  savoir  si  une  partie  pent  uni- 
lateralement  en  assigner  une  autre  devant  la 
Cour.  En  ce  qui  concerne  les  Etats  non-membres 
de  la  Societe  des  Nations,  il  est  evident  qu'une 
telle  faculte  ne  peut  pas  exister.  Le  seul  cas  a 
considerer  est  done  celui  ou  il  s'agit  d'un  conflit 
entre  deux  Membres  de  la  Societe.  A  cet  egard 
il  y  a  deux  eventualites  a  envisager:  ou  les  Mem- 
bres ont  conclu  une  convention  speciale  ou  gene- 
rale,  ou  une  convention  n'existe  pas.  Si  une  con- 
vention existe,  une  partie  peut  sans  aucun  doute 
en  assigner  une  autre:  le  probleme  se  r&iuit  alors 
&  une  simple  question  de  procedure.  Pour  donner 
un  exemple  de  la  facon  dont  cette  question  peut 
etre  re"solue,  M.  Hagerup  donne  lecture,  a 
titre  de  renseignement,  de  1'article  26  du  projet 
des  trois  pays  scandinaves.  Si  une  convention  a 
cet  effet  n'existe  pas,  on  ne  saurait  admettre 
qu'une  partie  puisse  unilateralement  assigner 
1'autre  partie  devant  la  Cour. 

Convient-il  de  proposer  une  convention  gene"- 
rale  fixant  les  cas  de  juridiction  obligatoire? 
Tout  en  reservant  son  opinion  jusqu'au  moment 
ou  il  aura  entendu  celles  de  ses  collegues,  M. 
Hagerup  pref^rerait  s'en  tenir  aux  articles  du 
Pacte  et  aux  traites  dejja  passes  ou  qui  seront 
passes  a  1'avenir  entre  les  Etats.  II  est  preoccupe 
surtout  par  1'experience  des  difficultes  qui  se  sont 
presentees  a  la  Conference  de  1907,  lorsqu'on 
a  voulu  determiner  les  cas  d'arbitrage  obligatoire. 

•Le  PRESIDENT  insiste  sur  la  question  de  la 
competence  du  Comite.  II  envisage  le  mandat 
donne  au  Comite  par  le  Conseil  de  la  Societe,  de 
la  facon  suivante:  le  Comite  doit  r6diger  un  projet 
k  soumettre  a  la  Societe  des  Nations  sur  la  meil- 
leure  maniere  d'organiser  la  justice  internatio- 
nale.  Dans  ces  circonstances,  il  considere  qu'il 
est  absolument  impossible  d'ecarter  des  discus- 
sions du  Comite,  la  question  de  la  competence  de 
la  Cour  et  de  la  judicature  obligatoire.  II  croit 
que  c'est  le  devoir  du  Comite  de  prendre  des 
resolutions  a  ce  sujet. 

Pour  donner  satisfaction  a  sa  conscience  juri- 
dique,  il  soumettra  lui-meme  un  projet  pour  re- 
soudre  ces  questions.  Afin  de  demontrer  que  la 
competence  du  Comite  a  ete  concue  d'une  fagon 
tres  haute  et  tres  large,  le  President  donne 
lecture  d'un  passage  du  Memorandum  du  Secre- 
tariat de  la  Soci^e  des  Nations  (VII). 

En  tout  cas,  le  President  croit  qu'il  est 
impossible  que  le  Comite  se  declare  incompetent 


no  essential  difference  between  arbitration  and 
the  jurisdiction  of  the  new  Court.  These  treaties 
point  the  road  to  follow  in  the  realm  of  inter- 
national justice. 

M.  HAGERUP  began  by  speaking  on  the 
question  whether  a  party  may  arraign  another 
before  the  Court  unilaterally.  In  that  which  con- 
cerns States  not  Members  of  the  League  of  Na- 
tions, it  is  evident  that  such  a  right  cannot  exist. 
Therefore  the  only  case  to  be  considered  is  that 
of  a  dispute  between  two  Members  of  the 
League.  In  this  connection  there  were  two  pos- 
sibilities to  be  taken  into  account:  either  the 
Members  have  concluded  a  special  or  general 
convention,  or  such  a  convention  does  not  exist. 
If  a  convention  exists,  one  party  no  doubt  can 
summon  the  other  to  appear;  the  problem  is 
reduced  then  to  a  simple  question  of  procedure. 
As  an  example  of  the  way  in  which  that 
question  could.be  decided,  M.  Hageirup 
read  Article  26  of  the  Project  of  the  three 
Scandinavian  countries.  If  such  a  convention  did 
not  exist,  it  could  not  be  admitted  that  one  party 
only  could  arraign  unilaterally  another  party  be- 
fore the  Court. 

Ought  a  general  convention  to  be  proposed 
defining  the  cases  of  compulsory  jurisdiction?  He 
reserved  his  opinion  until  he  had  heard  those  of 
his  colleagues.  M.  Hagerup  said  he  preferred 
to  confine  himself  to  the  articles  of  the  Covena  nt, 
and  to  treaties  already  in  force,  or  future  treaties. 
His  experience  with  the  difficulties  which  arose 
at  the  Conference  of  1907  when  it  attempted  to 
define  cases  in  which  arbitration  should  be  com- 
pulsory had  a  great  weight  with  him. 

The  PRESIDENT  insisted  on  the  question  of 
the  powers  of  the  Committee.  He  considered 
Jhe  mandate  given  to  the  Committee  by  the 
Council  of  the  League  to  be  as  follows:  the 
Committee  should  draft  a  project  for  submission 
to  the  League  of  Nations  stating  the  best 
methods  of  organising  international  justice.  In 
these  circumstances  he  thought  it  was  quite 
impossible  to  leave  the  question  of  the  com- 
petence of  the  Court  and  compulsory  jurisdiction 
out  of  the  discussion  of  the  Committee.  He 
thought  that  it  was  the  Committee's  duty  to 
pass  resolutions  on  this  subject. 

To  satisfy  his  own  legal  conscience,  he  would 
himself  submit  a  proposed  solution  for  these 
questions.  In  order  to  show  that  the  powers  of 
the  Committee  had  been  understood  as  being 
very  extensive,  the  President  read  part  of  the 
Memorandum  of  the  Secretariat  of  the  League 
of  Nations  (VII). 

In  any  case,  the  President  thought  it  was 
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pour  discuter  une  question  qua  a  dejk  6t6  en  partie 
resolue  en  1907.  On  a  reconnu  alors  unanime- 
ment  le  principe  de  1'arbitrage  obligatoire  et  on 
a  reconnu  aussi  que  certains  differends  sont  de 
nature  a  pouvoir  etre  resolus  sans  reserve  par  la 
voie  judicaire.  Si  leComit^  n'essayait  pasd'arriver 
a  une  decision  ferme  sur  ces  points  il  manquerait 
a  une  partie  de  sa  tache.  La  judicature  obligatoire 
entre  deux  Etats  est  une  chose  realised  depuis 
longtemps:  il  faut  aujourdhui  aller  plus  loin  et 
rechercher  dans  quelle  mesure  peut  etre  realisee 
la  judicature  obligatoire  entre  tous  les  Etats. 
C'est  ce  que  Ton  attend  du  Comite. 


M.  HAGERUP  donne  lecture  de  1'article  13 
du  Pacte.  II  remarque  que  le  progres  que  le 
President  estime  qu'il  convient  de  faire  faire 
a  1'ceuvre  de  1907  se  trouve  deja  re"alis£  dans  cet 
article,  ou  il  ne  s'agit  pas  d'un  simple  voeu,  mais 
ou  sont  enumere's  les  cas  ou  les  parties  seront 
tenues  d'avoir  recours  a  la  judicature.  Pour  le 
moment,  on  ne  peut  pas  aller  plus  loin.  Si  c'est 
une  convention  ge"nerale  qu'on  desire,  on  la  trouve 
justement  dans  1'art.  13  du  Pacte.  M.  Hagerup 
n'est  pas  en  disaccord  avec  le  President  quant 
au  fond,  mais  il  pense  que,  merne  si  le  Comite 
reussissait  a  se  mettre  d'accord  sur  une  liste  de 
cas  de  juridiction  obligatoire,  on  ne  pourrait 
jamais  rallier  a  cette  liste  la  totalite  des  Etats 
represented  a  1'Assemblee. 

M.  ADATCI  croit  qu'il  faut  bien  se  rendre 
compte  de  la  porte"e  exacte  de  la  seconde  phrase 
de  1'article  14  du  Pacte.  L'interpretation  adoptee 
par  le  Comit6  devrait  etre  insere"e  dans  un  article. 

Si  cela  est  impossible,  M.  Adatci  peut  se 
rallier  &  1'avis  de  Lord  Phillimore. 

S'appuyant  tou jours  sur  la  seconde  partie  de 
1'article  14,  M.  Adatci  persiste  k  penser  que 
la  Cour  n'est  compe'tente  qu'en  vertu  d'un  accord 
pr6alable  entre  les  parties :  un  'Etat  ne  peut 
s'adresser  k  la  Cour  sans  s'appuyer  sur  une  con- 
vention ge"ne"rale  ou  speciale  a  cet  effet. 

Cependant  M.  Adatci  voudrait  bien  e"tudier 
de  plus  pres  les  ide'es  du  Baron  Descamps 
qu'il  trouve  justes  et  inte"ressantes.  La  question 
de  la  competence  est  a  son  avis  aussi  importante 
que  celle  de  la  nomination  des  juges;  il  croit 
qu'il  serait  ne"cessaire  de  fixer  unanimement  une 
definition  exacte  de  la  competence  de  la  Cour. 


impossible  for  the  Committee  to  declare  that  it 
was  unable  to  discuss  a  question  which  had  al- 
ready been  partly  settled  in  1907.  In  that  year, 
the  principle  of  compulsory  arbitration  had  been 
unanimously  accepted,  and  it  was  recognised 
also  that  certain  disputes  were  of  such  a  nature 
that  they  could  always  be  settled,  without 
by  legal  methods.  If  the  Committee  does  not  try 
to  reach  a  definite  decision  on  these  points,  they 
would  fail  in  a  part  of  their  task.  Compulsory 
jurisdiction  between  two  States  had  been  recog- 
nised for  a  long  time.  Now  a  further  step  must 
be  taken.  It  must  be  found  out  to  what  extent 
compulsory  jurisdiction  may  be  realised  among 
all  States.  That  is  what  is  expected  of  the  Com- 
mittee. 

M.  HAGERUP  read  article  13  of  the  Coven- 
ant.  I  h-  pointed  out  that  the  new  step  from  the 
work  of  1907  which  the  President  chought 
the  Committee  should  take  was  already  taken 
by  this  article,  where  a  mere  expression  of  op- 
inion is  no  longer  concerned,  but  where  is 
enumerated  a  list  of  cases  which  the  parties  are 
bound  to  .submit  to  trial.  For  the  time  being  it 
is  impossible  to  go  further.  If  it  is  a  general  con- 
vention which  is  desired,  exactly  that  is  found 
in  Article  13  of  the  Covenant.  M.  Hagerup 
was  not  fundamentally  opposed  to  the  Presi- 
dent, but  he  thought  that  even  if  the  Commit- 
tee should  succeed  in  agreeing  on  a  list  of  cases 
for  obligatory  jurisdiction,  all  the  States  repre- 
sented in  the  Assembly  would  never  be  brought 
to  accept  this  list. 

M.  ADATCI  thought  the  exact  meaning  of 
the  second  sentence  in  Article  14  of  the  Cove^ 
nant  should  be  considered.  The  interpretation 
adopted  by  the  Committee  should  be  inserted  in 
an  article. 

If  this  were  impossible,  M.  Adatci  could 
agree  with  Lord  Phillimore. 

Using  always  as  his  authority  the  second  part 
of  Article  14,  M.  Adatci  persisted  in  believing 
that  the  Court  was  not  competent  except  by 
virtue  of  a  previous  agreement  between  the  par- 
ties: a  State  cannot  appeal  to  the  Court  unless 
such  appeal  is  based  on  a  general  or  special 
convention  to  this  effect. 

However,  M.  Adatci  wished  to  give  closer 
consideration  to  the  ideas  of  Baron  Des- 
camps, as  he  found  them  accurate  and  inter- 
esting. The  question  of  the  competence  of  the 
Court  was,  in  his  opinion,  quite  as  important  as 
that  of  the  nomination  of  judges.  He  thought 
that  it  would  be  necessary  to  come  to  a  unani- 
mous decision  concerning  the  exact  limits  to  be 
given  to  the  competence  of  the  Court. 
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M.  ALTAMIRA  est  egalement  d'avis  que  la 
question  qu'on  est  en  train  de  discuter  est  de  la 
plus  haute  importance.  M.  de  Lapradelle  et 
M.  Ricci-Busatti  ont  prouve  que,  d'apres  la 
lettre  et  1'esprit  du  Traite  de  Versailles,  le  prin- 
cipe  de  la  juridiction  obligatoire  a  etc  admis. 
L'article  13  du  Pacte  contient  une  liste  de  cas 
pour  lesquels  ce  principe  est  egalement  reconnu. 
Mais  tout  cela  n'est  pas  suffisant,  et  M.  Alt  a- 
mira  croit  qu'il  rentre  dans  la  mission  du  Co- 
mite  de  combler  les  lacunes. 

II  se  place  au  point  de  vue  des  faibles:  ce 
sont  eux  qui  ont  besoin  de  la  Cour;  on  ne  peut  les 
priver  du  moyen  d'obtenir  justice  centre  les  forts 
qui  se  refusent  a  la  leur  accorder. 

M.  LODER  croit  que  1'article  14  a  voulu  ouvrir 
la  porte  de  la  Cour  a  toute  partie,  sans  qu'il  y 
ait  besoin  d'un  accord  prealable  entre  elle  et  la 
partie  defenderesse.  A  la  conference  de  fevrier 
on  a  etc  unanime  sur  ces  points. 

Selon  lui,  un  projet  qui  fermerait  la  Cour  aux 
Etats  lorsqu'il  n'y  a  pas  entre  eux  un  accord 
prealable  ne  serait  pas  accepte  par  1'Assemblee  de 
la  Societe  des  Nations. 


Le  PRESIDENT  constate  que  M.  Loder 
veut  introduire  une  judicature  obligatoire  inde- 
pendamment  de  toute  convention. 

M.  HAGERUP  demande  si  M.  Loder  main- 
tiendrait  ce  point  de  vue  meme  lorsque  la  partie 
demanderesse  n'est  pas  Membre  de  la  Socie"te  des 
Nations. 

M.  LODER  repond  par  la  negative. 

M.  HAGERUP  fait  alors  observer  que  les 
Alembres  de  la  Societe  sont  en  effet  lies  par  une 
convention  generale,  le  Pacte  de  la  Societe  des 
Nations. 

Air.  ROOT  fait  valoir  que  le  progres  ne  se 
fait  que  pas  a  pas.  II  croit  que  le  Comite"  se 
trouve  place  devant  la  question  suivante:  le 
temps  est-il  venu  de  faire  un  nouveau  pas  en 
avant?  Le  principe  de  1'arbitrage  obligatoire 
a  ete  accepte  en  1907,  et  dans  de  nombreux 
traitcs  conclus  depuis  lors  entre  les  Etats. 
Dans  les  traitds  en  question  on  a  cependant  fait 
des  reserves,  pour  des  questions  relatives  a  1'hon- 
neur,  a  1'independance  et  aux  interets  vitaux  des 
Etats;  il  pense  toutefois  que  ces  reserves  ont  ete 
dictees  par  la  prudence  plutot  que  par  la  ndces- 
site.  La  formule  adoptde  dans  1'article  13  du 
Pacte  est  le  rdsultat  de  discussions  poursuivies 
depuis  longtemps  par  des  jurisconsultes  d'un 


M.  ALTAMIRA  also  thought  that  the  question 
under  discussion  was  of  the  highest  importance. 
M.  de  Lapradelle  and  M.  Ricci-Busatti 
had  proved  that  the  principle  of  compulsory 
jurisdiction  was  recognised  in  bodi  the  letter 
and  the  spirit  by  the  Treaty  of  Versailles.  Art.  13 
of  the  Covenant  contains  a  list  of  cases  in  which 
this  principle  also  is  recognised.  This,  however, 
is  not  enough,  and  M.  Altamira  thought  that 
it  was  part  of  the  duty  of  the  Committee  to  fill 
up  the  gaps. 

He  considered  the  question  from  the  point  of 
view  of  the  weak.  They  are  the  ones  who  need 
the  Court.  They  must  not  be  deprived  of  the 
means  of  obtaining  justice  against  the  strong 
who  refuse  to  grant  it  to  them. 

M.  LODER  thought  that  Art.  14  was  intended 
to  open  the  doors  of  the  Court  to  any  party 
without  any  previous  consent  between  it  and  the 
defendant  party.  At  the  Conference  of  February 
a  unanimous  decision  was  reached  on  these 
points. 

Accordi ng  to  him,  a  project  which  closed  the 
Court  to  States  when  no  previous  agreement 
existed  between  them  would  not  be  accepted  by 
the  Assembly  of  the  League  of  Nations. 

The  PRESIDENT  stated  that  M.  Loder 
wished  to  introduce  a  compulsory  jurisdiction  in- 
dependent of  any  convention. 

M.  HAGERUP  asked  if  M.  Loder  would 
hold  to  this  view  even  when  the  plaintiff  was 
not  a  Member  of  the  League  of  Nations. 

M.  LODER  answered  "No." 

M.  HAGERUP  then  observed  that  the  Mem- 
bers of  the  League  in  fact  were  bound  by  a 
general  convention,  the  Covenant  of  the  League 
of  Nations. 

Mr.  ROOT  pointed  out  that  progress  could 
only  be  made  a  step  at  a  time.  He  thought 
that  the  Committee  had  the  following  question 
before  it :  has  the  time  come  to  take  a 
new  step  in  advance?  The  principle  of  compul- 
sory arbitration  was  accepted  in  1907,  and  has 
been  in  numerous  treaties  ratified  between  States1 
since  that  time.  In  the  treaties  in  question, 
however,  reservations  have  been  made  for  ques- 
tions concerning  honour,  independence,  and  vital 
interests  of  States.  He  thought,  however,  that 
these  reservations  had  been  dictated  rather  by 
prudence  than  by  necessity.  The  wording  adopted 
in  Article  13  of  the  Covenant  was  the  result  of 
prolonged  discussions  between  jurisconsults  from 
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grand  nombre  de  pays.  La  generalisation  du  prin- 
cipe  contenu  dans  les  divers  trace's  d'arbitrage  ne 
constituerait  done  pas  un  tres  grand  progres, 
d'abord  en  consideration  du  grand  nombre 
d'Etats  qui,  dans  les  traitds  conclus  par  eux,  se 
sont  declares  disposes  k  soumettre  k  1'arbitrage 
les  questions  de  droit.  Mais  il  y  a  encore  une 
autre  raison.  Les  articles  12  et  13  du  Pacte  creent 
pour  les  Membres  de  la  Societe  1'obligation  de 
soumettre  leurs  diff^rends  k  la  judicature  et  an 
Conseil.  Le  Conseil  n'est  pas  dans  1'obligation 
morale  d'appliquer  les  principes  de  droit;  il  agit 
d'apres  des  principes  d'opportunite  politique.  Mais 
ces  principes  se  pretent  mal  k  la  solution  de  dif- 
ferends  d'ordre  juridique.  Or  il  ne  faut  pas  lais- 
ser  k  une  nation  qui  en  a  le"se  une  autre,  1'option 
entre  la  solution  juridique  et  la  solution  politique 
du  conflit.  L'espoir  du  monde  repose  sur  la  reali- 
sation de  1'empire  du  droit.  La  creation  d'insti- 
tutions  a  cet  effet  contient  le  germe  d'un  deve- 
loppement  futur.  Les  decisions  legales  s'appuient 
sur  les  decisions  anterieures  du  meme  ordre;  c'est 
ainsi  que  le  progres  est  possible.  Le  monde  sera 
accoutume  a  agir  selon  le  droit.  II  n'en  est  pas 
de  meme  des  decisions  du  Conseil.  Le  Comite 
doit  done  tacher  d'obtenir  Faccord  des  nations 
sur  une  disposition  aux  termes  de  laquelle  toute 
question  dependant  de  1'interpretation  d'un  con- 
trat  ou  des  principes  du  droit,  doit  etre  resolue 
par  la  voie  judiciaire;  la  faculte  de  choisir  entre 
la  voie  judiciaire  et  la  decision  du  Conseil  ne 
serait  laissee  que  pour  les  questions  d'ordre  politi- 
que. Cette  disposition  devrait  etre  accompagnee 
d'une  recommandation  au  Conseil  et  a  1'Assem- 
biee  de  faire  continuer,  dans  le  plus  bref  delai,  le 
travail  des  Conferences  de  la  Paix.  Une  nouvelle 
conference  de  droit  international  doit  etre  con- 
voquee  le  plus  tot  possible;  elle  aurait  pour  tache 
d'examiner  quelles  sont  actuellement  les  regies 
du  droit  international.  La  conference  devrait  avoir 
des  sessions  periodiques. 

Si  cette  idee  pouvait  se  realiser,  la  Cour  ap- 
pliquerait,  non  seulement  des  principes  generaux, 
mais  du  droit  positif:  le  Comite  aurait  cree  une 
institution  dont  la  valeur  s'accroitrait  de  plus  en 
plus  au  cours  des  siecles.  Les  decisions  de  la 
Cour  seront  un  frein  k  1'exercice  incontroie  du 
pouvoir  politique;  et  c'est  bien  cela  qui  rend  si 
singulierement  important  le  developpement  du 
droit  et  son  avenement  comme  le  principe  qui 
doit  regir  1'activite  des  hommes.  Mr.  Root 
ajoute  que  1'article  21  du  projet  des  Cinq  Puis- 
sances dont  il  donne  lecture,  a  toute  sa  sympathie. 


a  large  number  of  countries.  The  generalisation 
of  a  principle  contained  in  various  arbitration- 
treaties  would  not  constitute,  therefore,  a    very 
great    advance,    because   of    the    large    number 
of   States   who   in  treaties   concluded  by   them- 
selves had  declared  that  they  were  disposed  to 
submit  questions  of  law  to  arbitration.  But  there 
is  also  another  reason.  Articles  12  and  13  of  the 
Covenant  create  the  obligation  for  Members  of 
the  League  to  submit  their  disputes  to  trial  or 
to  the  Council.  The  Council  is  not  under  the  hon- 
ourable obligation  to  apply  principles  of  law;  it 
follows  rather  the  principles  of  political  exped- 
iency. These  principles  are  not  suitable  for  the 
settlement  of  differences  of  a  legal  nature.  How- 
ever, the  choice  between  a  judicial  settlement  and 
a  political  settlement  of  the  dispute  should  not 
be  given  to  a  nation  which  had  injured  another. 
The     hopes     of     the     world    rested    upon    the 
realisation  of  the  rule  of  law.  The  creation  of 
institutions  with   this  object  contains   the  germ 
of  future  development.  Legal  decisions  based  on 
previous  decisions  of  the  same  kind,  it  is  this 
way  that  progress  is  possible.  The  world  would 
become   accustomed    to    act    according  to    law. 
This  does  not  apply  to  decisions  taken  by   the 
Council.  The  Committee  therefore  should  try  to 
induce  the  nations  to  agree  to  a  provision  by 
which  every   question   relating  to   the   interpre- 
tation of  a  contract  or  a  principle  of  law  must 
be  settled  by  judicial  means;  the  choice  between 
a   judicial   procedure   and   the   decision    of   the 
Council  should  only  be  possible  in  cases  of  a  po- 
litical nature.  This  disposition  should  be  accom 
panied  by  a  recommendation  to  the  Council  and 
to  the  Assembly  to  the  effect  that  the  work  of 
the   Hague  Peace   Conferences   should  be   con- 
tinued   with    the    least    possible  delay.    A   new 
Conference  on  international  law  should  be  called 
together    as    soon    as    possible;    it    would    have 
the  task  of  examining  what  actually  arc  the  rules 
of  international  law.  The  Conference  should  meet 
periodically. 

If  this  idea  could  be  realised,  the  Court  would 
apply  not  only  general  principles  but  positive 
law:  the  Committee  would  have  created  an  in- 
stitution whose  value  would  increase  more  and 
more  throughout  the  centuries.  The  decision  of 
the  Court  would  act  as  a  brake  upon  the  un- 
controlled use  of  political  powers;  it  is  just  this 
point  which  makes  so  singularly  important  the 
development  of  justice  and  its  coming  as  the 
principle  which  must  govern  the  activity  of  men. 
Mr.  Root  added  that  Article  21  of  the  project 
of  the  Five  Powers,  which  he  read,  met  with 
his  entire  approval. 
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M.  HAGERUP  se  demande  si  Mr.  Root  s'est  M.  HAGERUP  asked  whether  Mr.  Root 
rendu  compte  que  cet  article  est  en  somme  iden-  had  considered  the  fact  that  this  Article  as  a 
tique  a  1'article  13  du  Pacte.  whole  is  identical  with  Article  13  of  the  Covenant. 


Le  PRESIDENT  souligne  la  ne"cessit6  de 
re"aliser  un  progres  en  matiere  de  judicature  obli- 
gatoire:  les  peuples  1'attendent.  En  1907  deja  on 
a  reconnu  le  principe  de  1'arbitrage  obligatoire. 
II  est  maintenant  du  devoir  du  Comite  de  realiser 
ce  principe.  II  ne  faut  pas  abandonner  cette 
tache  parce  que  certains  articles  du  Pacte,  qui 
peuvent  d'ailleurs  etre  revises,  pretent  a  equi- 
voque. 

Mr.  ROOT  est  d'avis  que  1'article  21  du  projet 
des  Cinq  Puissances  ne  fait  que  reprendre  la  de"fi- 
nition  de  1'article  13  du  Pacte. 

M.  HAGERUP  se  rallie  a  l'id£e  emise  par 
Mr.  Root  de  demander  la  convocation  d'une 
nouvelle  conference  de  droit  international.  Une 
organisation  permanente  de  ces  conferences  a 
ete  proposee  dans  le  projet  commun  des  commis- 
sions des  trois  pays  du  Nord. 

M.  RICCI-BUSATTI  ne  croit  pas  smarter  des 
id6es  de  Mr.  Rootetde  M.  Hagerup  en  pro- 
posant  1'insertion  dans  le  projet  du  Comite,  d'une 
interpretation  des  articles  dont  il  s'agit,  de  nature 
a  renforcer  les  obligations  qui  en  decoulent  dans 
le  sens  du  recours  obligatoire  a  la  justice  inter- 
nationale,  sans  empieter  toutefois  sur  les  attribu- 
tions de  la  future  conference  de  droit  inter- 
national. 

M.  ADATCI  rappelle  que  le  Comite  a  un  man- 
dat  de  la  Societe  des  Nations  qu'il  ne  doit  pas 
depasser.  On  est  libre  d'exprimer  des  vceux,  mais 
en  formulant  un  projet,  il  faut  se  tenir  k  1'inter- 
pretation  exacte  du  Pacte.  II  maintient  cette  opi- 
nion bien  qu'etant,  quant  au  fond,  du  meme  avis 
que  Mr.  Root  et  M.  Hagerup. 

Le  PRESIDENT  dit  que  le  Comite  ne  se 
trouve  pas  devant  une  table  rase;  sa  tache  est  de 
travailler  en  tenant  compte  des  conventions  exis- 
tantes,  ainsi  que  de  1'ceuvre  des  Conferences  de 
La  Haye  qui  ont  eu  lieu  precedemment. 

LORD  PHILLIMORE  declare  partager  1'avis 
de  Mr.  Root. 

Suit  une  discussion  sur  la  question  de  savoir 
si  Mr.  Root  a  voulu  dire  que  1'article  21  du 
projet  des  Cinq  Puissances  peut  e"tre  insere  dans 
le  Pacte.  Mr.  ROOT  dit  qu'il  pense  qu'il  faut 
s'en  tenir  a  cette  interpretation  et  ne  pas  aller 
plus  loin. 

Pour  lui,  il  ne  s'agit  pas  de  la  competence  du 
Comite,  mais  de  la  competence  du  Conseil  et 


The  PRESIDENT  emphasised  the  necessity 
of  making  progress  in  the  matter  of  compulsory 
jurisdiction:  the  nations  are  waiting  for  it.  As 
early  as  1907  the  principle  of  compulsory  arbi- 
tration was  recognised.  It  was  now  the  duty  of 
the  Committee  to  realise  this  principle.  They 
must  not  neglect  this  duty  because  certain  ar- 
ticles of  the  Covenant,  which  furthermore  may 
be  revised,  have  a  doubtful  meaning. 

Mr.  ROOT  was  of  the  opinion  that  Art.  21 
of  the  project  of  the  Five  Powers  only  adopted 
the  definition  in  Article  13  of  the  Covenant. 

M.  HAGERUP  agreed  with  Mr.  Root's  idea 
that  a  new  Conference  of  international  law  should 
be  called.  A  permanent  organisation  of  this  Con- 
ference had  been  proposed  in  the  joint  plan  of 
the  Commissions  from  the  three  Northern 
Countries. 

M.  RICCI-BUSATTI  did  not  think  that  he 
was  going  contrary  to  the  ideas  of  Mr.  Root 
and  M  Hagerup  in  proposing  the  insertion 
in  the  Committee's  project  of  an  interpretation 
of  the  Articles  concerned,  such  that  the 
obligations  arising  out  of  them  in  regard  to 
compulsory  jurisdiction  would  be  strengthened, 
without,  however,  encroaching  on  the  functions1 
of  the  future  Conference  of  international  law. 

M.  ADATCI  recalled  that  the  Committee  had 
a  mandate  from  the  League  of  Nations,  which 
must  not  be  exceeded.  Recommendations  might 
be  passed  but  in  drafting  a  plan,  the  exact  inter- 
pretation of  the  Covenant  must  be  followed.  He 
held  to  this  opinion  although  fundamentally  he 
agreed  with  M.  Hagerup  and  Mr.  Root. 

The  PRESIDENT  said  that  the  Committee 
was  not  confronted  by  a  tabula  rasa;  its  task 
must  be  carried  out  with  due  consideration 
to  existing  conventions  and  to  the  work  done 
by  the  'Hague  Conferences  which  have  already 
been  held. 

LORD  PHILLIMORE  declared  that  he 
agreed  with  Mr.  Root. 

A  discussion  followed  as  to  whether  Mr.  Root 
intended  to  say  that  Article  21  of  the  project  of 
the  Five  Powers  might  be  inserted  in  the  Cov- 
enant. Mr.  ROOT  thought  that  they  must  ad- 
here to  this  interpretation  and  not  go  further. 

He  was  not  concerned  with  the  question  of 
the  Committee's  competence  but  with  the  com- 
petence of  the  Council  and  the  Assembly.  If 
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de  I'Assemble'e.  Si  ces  deux  organes  ont  le  pou- 
voir  de  cre"er  la  judicature  obligatoire  dans  le 
cadre  du  Pacte,  qu'ils  le  fassent;  si  non,  ils  peu- 
vent  s'adresser  aux  Etats,  leurs  mandants,  pour 
obtenir  ce  pouvoir.  Le  Comite"  peut  leur  recom- 
mander  lY'tablissement  du  recours  obligatoire  a 
la  juridiction  intemationale,  et  en  meme  temps 
leur  proposer  de  se  procurer,  si  ndcessaire,  les 
pouvoirs  requis  pour  realiser  ce  progres. 

M.  ADATCI  se  rallie  a  1'avis  de  Mr.  Root; 
le  Comite"  pourra,  s'il  le  veut,  exprimer  un  vceu 
demandant  la  modification  de  1'article  14  du 
Pacte,  mais  n'e"tant  charge  que  de  r&liger  un 
projet  pour  1'^tablissement  de  la  nouvelle  Cour, 
il  n'est  pas  autorise  a  proposer  des  modifications 
au  Pacte. 

Mr.  ROOT  ajoute  qu'il  croit  inevitable  une 
revision  du  Pacte.  Dans  ce  cas  1'introduction 
d'une  disposition  interpretant  1'art.  14  pourrait 
faire  partie  de  la  revision. 

M.  ALTAMIRA  declare  qu'il  ne  peut  pas  par- 
tager  1'opinion  de  M.  Adatci.  Les  membres 
du  Comite"  n'ont  pas  regu  de  mandat.  Ils  sont 
absolument  libres  d'interpre"ter  les  articles  du 
Pacte  et  de  faire  des  recommandations  a  cet 
egard. 

M.  ADATCI  maintient  que  le  mandat  du  Co- 
mite  est  limite  par  les  dispositions  du  Pacte  de 
la  Socie"t£  des  Nations. 

Le  PRESIDENT  repond  que  le  Comit£  n'a 
pas  les  mains  H6es  par  certains  actes:  aussi  a-t-il 
{'intention  de  deposer  une  proposition  sur  la 
question  qui  a  forme  1'objet  de  la  discussion  au 
cours  de  cette  se"ancce. 

On  decide  que  la  seance  prochaine  aura  lieu 
le  mardi  29  a  3  heures  de  1'apres-midi.  Au  cours 
de  cette  stance,  on  reprendra,  apres  avoir  epuise 
la  question  de  la  competence  de  la  Cour,  celle 
de  la  nomination  des  juges. 


these  two  organs  had  the  power  to  create  com- 
pulsory jurisdiction  under  the  terms  of  the  Cov- 
enant, let  them  do  it ;  if  not,  they  could  apply  to 
the  States  from  whom  they  had  received  iheir 
mandate,  to  receive  such  power.  The  Committee 
could  recommend  the  establishment  of  compul- 
sory recourse  to  international  jurisdiction,  and 
at  the  same  time  it  could  suggest  that,  if  neces- 
sary, the  powers  required  for  the  realisation  oi 
this  progress  be  given. 

M.  ADATCI  agreed  with  Mr.  Root  that  the 
Committee  could,  if  it  wished,  make  a  recommen- 
dation that  Article  14  of  the  Covenant  should 
be  modified,  but  as  it  is  instructed  only  to  draft 
a  project  for  the  establishment  of  the  new  Court, 
it  is  not  authorised  to  propose  modifications  of 
the  Covenant. 

Mr.  ROOT  added  that  he  thought  a  revision 
of  the  Covenant  was  inevitable.  In  such  a  case 
the  introduction  of  a  provision  interpreting  the 
meaning  of  Article  14  might  form  part  of  the 
revision. 

M.  ALTAMIRA  declared  that  he  could  not 
agree  with  M.  Adatci.  The  members  of  the 
Committee  had  not  received  mandates.  They  were 
absolutely  free  to  interpret  the  articles  of  the 
Covenant  and  to  make  any  recommendations  in 
this  connection. 

M,  ADATCI  maintained  that  the  mandate  of 
the  Committee  was  limited  by  the  provisions 
contained  in  the  Covenant  of  the  League  of 

Nations. 

The  PRESIDENT  answered  that  the  Com- 
mittee had  not  its  hands  tied  by  certain  docu- 
ments. He  consequently  intended  to  submit  a  pro 
posal  on  the  question  under  discussion. 

It  was  decided  that  the  next  meeting  should 
take  place  on  Tuesday  2gth  at  3  p.m.  At  this 
meeting,  after  completing  the  discussion  on  the 
subject  of  the  competence  of  the  Court,  the 
question  of  the  appointment  of  judges  would  be 
further  dealt  with. 


La  seance  est  levee  k   12.30  de  1'apres-midi.  The  meeting  closed  at   12.30  p.m. 


Le  President: 

(signe)  Brn.  DESCAMPS. 

Le  Secretaire-General: 

(signe)  D.  ANZILOTTI. 


The  President: 

(signed)  Bm.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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SEANCE  (non-publique), 
tenue  au   Palais  de  la  Paix,  a  La  Haye, 
le  29  juin  1920. 


11™  MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  June  29th,  1920. 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents:  tous  les  membres  du  Comite 
(a  1'exception  de  M.  Bevilaqua  et  M.  de 
Lapradelle);  M.  Fernandes;  Mr.  James 
Brown  Scott;  les  secretaires  particuliers  de 
M.  le  Baron  Descamps  et  de  M.  Adatci; 
les  membres  du  Secretariat. 

La  seance  est  ouverte  a  3.10  h.  de  1'apres-midi. 

Le  PRESIDENT  dit  qu'on  va  consacrer  encore 
cette  seance  a  1'examen  de  la  question  de  la 
judicature  obligatoire,  et  plus  particulierement  a 
la  question  de  savoir  dans  quelle  mesure  il  con- 
vient  de  la  rdgler  dans  le  projet  du  Comite.  Cer- 
taines  propositions  ou  declarations  ont  ete  in- 
troduites  par  ecrit,  mais  le  temps  a  manque  aux 
membres  pour  en  prendre  connaissance.  Le 
President  croit  cependant  que  les  membres 
qui  ont  depose  des  propositions  pourront  oppor- 
tunement  developper  leur  these;  il  donnera  a  cet 
effet  la  parole  d'abord  a  M.  Loder,  puis  a 
Lord  Phillimore. 

M.  LODER  donne  lecture  de  la  declaration 
qu'il  a  fait  communiquer  aux  membres  par  les 
soins  du  Secretariat  (voir  Annexe  i). 

Le  PRESIDENT  fait  une  remarque  d'ordre 
general:  il  constate  que  le  Comite  se  trouve, 
pour  le  moment,  en  presence  de  deux  questions 
diff  erentes : 

1.  Le  Comite  peut-il  se  prononcer  sur  1'intro- 
duction  d'une    action    en  justice  demanded   par 
une  seule  des  parties? 

2.  Est-ce   qu'une  judicature  de  cet  ordre    est 
prevue  dans  le  Pacte? 

II  semble  que  quelques  membres  se  soient 
lances  a  ce  sujet  dans  un  debat  d'orthodoxie 
juridique  extreme;  il  ne  faut  pas  oublier  que  le 
seul  mandat  du  Comite  est  la  recherche  de  la 
meilleure  solution.  On  a  voulu  interpreter  les  ar- 
ticles 13  et  14  du  Pacte  de  facon  a  Her  les  mains 
au  Comite;  mais  le  Comite  n'a  pas  ete  convoque 
pour  interpreter  le  Pacte  d'une  fagon  restrictive. 
Cela  est  si  vrai  que  le  Comite  est  expressement 
invite,  pour  raccomplissement  de  sa  tache,  a  tenir 


BARON   DESCAMPS   in  the  chair. 

Present:  all  members  of  the  Committee  (with 
the  exception  of  M.  Bevilaqua  and  M.  de 
Lapradelle);  M.  Fernandes;  Mr.  James 
Brown  Scott;  the  private  secretaries  off 
Baron  Descamps  and  of  M.  Adatci;  the) 
members  of  the  Secretariat. 

The  meeting  opened  at  3.10  p.m. 

The  PRESIDENT  said  that  this  meeting  also 
would  be  devoted  to  the  consideration  of  the 
question  of  compulsory  jurisdiction,  and  more 
particularly  to  the  question  to  what  degree  it 
was  desirable  to  provide  for  it  in  the  Commit- 
tee's plan.  Certain  proposals  or  statements  have 
been  submitted  in  writing,  but  the  members  have 
not  had  time  to  study  them.  The  President 
thought,  however,  that  the  members  who  had 
submitted  these  proposals  might  profitably  ex- 
plain1 their  plans ;  he  therefore  was  to  call  upon  M.. 
Loder  first  of  all,  and  then  Lord  Phil- 
limore. 

M.  LODER  read  the  statement  which  he  had 
communicated  to  the  members  through  the  Secre- 
tariat (see  Annex  i). 

The  PRESIDENT  made  a  general  remark:  he 
said  that  the  Committee  was  confronted  at 
present  by  two  different  questions : 

1.  Has  the  Committee  the  power  to  decide  on 
the  bringing  of  judicial  suit  by  only  one  of  the 
parties  ? 

2.  Is    an    action    of  this  nature  provided  for 
in  the  Covenant? 

It  appears  that  some  members  have  engaged 
in  a  debate  of  legal  orthodoxy  on  this  subject. 
It  must  not  be  forgotten  that  the  only  in- 
struction to  the  Committee  is  to  find  the 
best  solution.  It  has  been  desired  to  interpret 
Articles  13  and  14  of  the  Covenant  in  such  a 
way  as  to  tie  the  hands  of  the  Committee,  but 
the  Committee  had  not  been  called  together  for 
the  purpose  of  interpreting  the  Treaty  narrowly. 
This  is  so  true  that  the  Committee  expressly  is 
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compte  des  projets  anterieurs.  Si  le  Comite  perd 
de  vue  1'ceuvre  de  1899  et  de  1907,  il  n'nbmitira 
pas.  Le  President  se  demande  si  le  Comite 
doit  faire  ceuvre  d'interpretation  t'troite  ou  cre"er 
une  Cour  Permanente.  La  re"ponse  est  d'autant 
plus  facile  que  le  Pacte  qu'on  veut  interpreter  de 
la  facon  la  plus  restrictive  est  peut-etre  sur  le 
point  d'etre  revise".  A  quoi  bon,  des  lors,  lier 
etroitement  le  travail  du  Comite  a  de  telles  in- 
terpretations? Le  President  a  tenu  k  faire  ceite 
observation  parce  qu'il  estime  qu'elle  domine  le 
debat. 

S'adressant  a  M.  Loder  il  lui  dit:  Puisque 
nous  ne  sommes  pas  limitativement  astreints.  il 
semble  superflu  de  rechercher  si  le  Pacte  com- 
porte  ou  non  une  interpretation  plus  ou  moins 
large.  Mais  en  supposant  que  M.  Loder  reus- 
sisse  a  d^montrer  que  le  droit  d'assigner  uni- 
lateralement  son  adversaire  devant  la  Cour  est 
compatible  avec  les  termes  du  Pacte,  il  restera 
toujours  a  se  demander  s'il  y  a  lieu  d'admettre 
ce  droit.  C'est  aller  fort  loin  en  droit  international 
que  de  vouloir  cre"er  le  droit  pour  une  partie 
d'en  assigner  n'importe  quelle  autre  dans  n'im- 
porte  quel  litige,  sans  aucun  assentiment  expres 
ou  tacite,  mais  en  tout  cas  reel,  de  cette  partie. 


M.  HAGERUP  croit  que  M.  Loder  a  voulu 
dire  qu'une  partie  pourra  toujours  assigner  une 
autre-  en  vertu  d'une  convention  generale  a  la- 
quelle  elles  auront  adhere. 

M.  LODER  ne  peut  pas  accepter  1'interpre- 
tation  de  M.  Hagerup;  sa  these  a  6t6  exposde 
dans  les  dernieres  paroles  du  President.  On 
a  dit  que  1'article  14  s'opposerait  a  cette  these. 
Get  avis,  d'apres  lui,  repose  sur  une  interpretation 
erron6e  du  Pacte;  mais  il  croit  qu'il  faut  d'abord 
se  former  une  opinion  definitive  sur  la  question 
de  savoir  s'il  est  compatible  avec  le  Pacte  de 
donner  aux  parties  le  droit  d'assignation  unila- 
terale;  on  examinera  ensuite  la  question  de  1'op- 
portunite  de  I'admission  de  ce  droit. 


Le  PRESIDENT  insiste  sur  le  fait  que  le 
Comite  a  toute  liberte  d'interpreter  le  Pacte, 
puisqu'il  n'existe  pas  de  commentaire  officiel. 
Dans  ces  conditions,  le  President  demande 
aux  membres  de  ne  point  s'attacher  a  une  in- 
terpretation etroite  de  1'article  14  et  du  Pacte  en 
general.  Autrement,  le  Comite  n'aboutira  pas  au 
resultat  qu'il  doit  atteindre. 


invited,  for  the  performance  of  its  task,  to  take 
into  account  the  previous  projects.  If  the  Com- 
mittee loses  sight  of  the  work  of  the  Confrrcn 
ces  of  1899  and  1907  it  will  never  succeed.  The 
President  asked  whether  the  Committee 
should  work  on  narrow  interpretations  or  create 
a  Permanent  Court.  The  answer  is  all  the  more 
easy  because  the  Covenant  which  it  is  wished 
to  interpret  in  the  narrowest  way,  perhaps 
has  to  be  revised.  What  is  the  good,  then,  of 
restricting  the  work  of  the  Committee  by  such 
an  interpretation?  The  President  thought  it 
necessary  to  make  these  remarks  because  in 
his  opinion  the  whole  discussion  was  dominated 
by  the  point. 

Addressing  M.  Loder  the  President  said 
that  as  they  were  not  bound  by  limitations,  it 
seemed  superfluous  to  disduss  whether  the  Co- 
venant permits  of  a  more  or  less  broad  inter- 
pretation. But  supposing  that  M.  Loder  suc- 
ceeded in  proving  that  the  right  of  one  party 
to  arraign  unilaterally  its  opponent  before  the 
Court  was  compatible  with  the  terms  of  the 
Covenant,  it  still  remains  to  be  decided  whether 
there  is  reason  to  admit  this  right.  It  would  be 
a  very  great  move  in  international  law  to  create 
the  right  for  one  party  to  arraign  any  other 
party,  in  any  case  whatever,  if  the  said  party 
does  not  expressly  or  tacitly  consent  to  it. 

M.  HAGERUP  thought  that  M.  Loder  had 
intended  to  say  that  one  party  always  might 
arraign  another  in  virtue  of  a  general  conven- 
tion to  which  they  had  both  agreed. 

M..  LODER  could  not  accept  M.  Hager- 
up's  interpretation;  his  intention  was  as  ex- 
plained by  the  President's  closing  remarks. 
It  had  been  said  that  Article  14  was  in  oppo- 
sition to  this  view.  He  thought  this  was  due 
to  a  misinterpretation  of  the  Treaty,  but  he 
thought  first  of  all  a  definite  opinion  should  be 
reached  upon  the  question  whether  it  w-:is  com- 
patible with  the  Covenant  to  give  to  the  parties 
the  right  of  unilateral  arraignment;  afterwards 
they  could  consider  the  question  whether  it 
w^ould  be  opportune  to  admit  this  right. 

The  PRESIDENT  laid  stress  on  the  fact  that 
the  Committee  was  quite  free  to  interpret  the 
Covenant  since  no  official  commentary  existed. 
Under  these  conditions,  the  President  asked 
the  members  not  to  adopt  too  narrow  an  inter- 
pretation on  Article  14  and  of  the  Covenant  as 
a  whole.  If  they  did  so,  the  Committee  would 
never  achieve  the  results  they  should. 
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M.  LODER  remarque  qu'il  se  trouve  eVidem- 
ment  d'accord  avec  le  President  puisque  1'in- 
terpre"tation  qu'il  a  donnee  de  1'article  14,  a  sa- 
voir  qu'il  est  compatible  avec  le  droit  pour  une 
partie  d'assigner  son  adversaire  en  justice,  est 
bien  loin  d'etre  e"troite. 

Le  Pacte  a  voulu  faire  un  pas  en  avant  qui 
consiste  a  rendre  inutile  1'accord  prealable  des 
parties,  requis  dans  les  cas  d'arbitrage. 

S'adressant  a  Lord  Phillimore,  M.  Lo- 
der  dit  ne  pouvoir  pas  se  rallier  au  projet  sou- 
mis  par  lui  car  dans  ce  projet  (annexe  2),  les 
articles  13  et  14  du  Pacte  sont  mis  sur  le  meme 
plan,  et  les  deux  idees  absolument  differentes 
exprimees  dans  les  deux  articles  s'y  trouvent  con- 
fondues. 


Le  PRESIDENT  dit  qu'il  a  simplement 
voulu  mettre  en  garde,  des  le  debut  de  la  seance, 
les  membres  centre  le  danger  d'une  interpre- 
tation restrictive. 

II  repete  qu'a  son  avis  M.  Loder  a  voulu 
creer,  sans  aucune  restriction,  le  droit  pour  une 
partie  d'en  assigner  une  autre  en  justice.  Le  Pre- 
sident en  tend  reserver  expressement  son  opi- 
nion a  cet  e"gard. 

LORD  PHILLIMORE  declare  qu'a  ses  yeux, 
il  est  inutile  de  trop  s'attacher  a  1'interpretation 
du  Pacte,  puisque  independamment  de  toute  in- 
terpretation, on  peut  arriver  au  meme  but.  II 
veut  neanmoins  observer  en  passant  que,  selon 
lui,  1'article  14  ne  peut  signifier  qu'une  chose: 
1'accord  des  deux  parties  est  necessaire  pour 
qu'une  affaire  puisse  etre  portee  devant  la  Cour. 

La  langue  juridique  anglaise  ne  se  sert  du  plu- 
riel,  en  parlant  des  parties,  que  pour  designer 
les  deux  parties  en  litige.  Son  interpretation  se 
trouve  corroboree  par  plusieurs  juristes  anglais 
et  par  des  membres  de  la  Section  Juridique  du 
Secretariat  de  la  Societ£  des  Nations. 

II  croit  qu'il  faut  bien  distinguer  entre  le  devoir 
que  Ton  a  de  soumettre  un  differend  a  la  Cour, 
et  le  moyen  par  lequel  cette  soumission  peut 
etre  ope"re"e:  1'article  13  e"tablit  1'obligation  de 
soumettre  les  disputes;  1'article  14  constate  -  -  il 
s'appuie  ici  sur  le  texte  anglais  —  que  le  consente- 
ment  des  deux  parties  est  ne"cessaire  pour  que 
la  procedure  puisse  etre  entamee.  Cette  inter- 
pretation peut  etre  facheuse;  mais  lelle  n'en  est 
pas  moins  exacte. 

Comme  Lord  Phillimore  a  commence  par 
le  dire,  toutes  ces  questions  d'interpre"tation  sont 
au  fond  sans  importance:  le-  Comit£  doit  propo- 


M.  LODER  said  thaf  he  evidently  agreed  with 
the  President,  since  the  interpretation  he  had 
given  to  Article  14,  namely  that  it  does  admit 
the  right  for  one  party  to  call  his  opponent  be- 
fore a  Court  of  Justice,  is  far  indeed  from  being 
narrow. 

The  Covenant  was  intended  to  mark  a  step 
forward.  This  step  was  to  consist  in  making  it 
unnecessary  to  have  a  previous  agreement  be- 
tween the  contesting  parties  as  in  cases  of  arbi- 
tration. 

M.  Loder,  addressing  Lord  Phillimore, 
said  that  he  could  not  agree  with  the  project 
which  the  latter  had  submitted,  since  in  this  pror 
ject  (Annex  2)  Articles  13  and  14  of  the  Covenant 
are  put  on  the  same  plane  and  the  two  radically 
different  ideas  contained  in  the  two  Articles  are 
confused. 

The  PRESIDENT  said  that  he  simply  wished 
to  warn  the  members  from  the  very  outset  against 
the  danger  of  a  narrow  interpretation. 

He  repeated  that  in  his  opinion  M.  Loder 
had  wished  to  create  the  unrestricted  right  of 
one  party  to  call  another  to  justice.  The  Pre- 
sident wished  to  make  an  express  reservation 
in  this  connection. 


LORD  PHILLIMORE  said  that  as  he  saw  it, 
there  was  no  need  to  be  too  much  concerned 
with  the  interpretation  of  the  Covenant,  since 
he  thought  the  same  end  could  be  reached  quite 
apart  from  any  interpretation.  Nevertheless  he 
wished  to  point  out  in  passing  that  Article  14 
could  only  mean  one  thing  in  his  opinion:  the 
consent  of  both  parties  is  necessary  before  a  case 
can  be  taken  before  the  Court. 

English  legal  phraseology  uses  the  plural,  in 
speaking  of  parties  concerned  in  a  case,  only 
for  the  purpose  of  referring  to  the  two  contesting 
parties.  His  interpretation  was  confirmed  by 
several  English  jurists  and  by  members  of  the 
Legal  Section  of  the  League  of  Nations  Secre- 
tariat. 

He  thought  that  a  clear  division  should  be 
drawn  between  the  duty  one  has  to  submit  a 
case  to  the  Court  and  the  means  by  which  this 
submission  should  be  carried  out:  Article  13 
establishes  the  obligation  of  submitting  disputes, 
Article  14  states  -  -  here  he  based  his  argument 
on  the  English  text  -  -  that  the  consent  of  both 
parties  is  necessary  before  the  case  can  be  dealt 
with.  This  interpretation  may  be  regrettable  but 
it  is  none  the  less  true. 

As   Lord   Phillimore  had  said  at  the  be- 
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ser  une  convention  qui,  n'entrera  en  vigueur 
qu'avec  le  libre  assentiment  des  parties,  et  il  peut 
insurer  dans  son  projet  ce  que  bon  lui  semble. 
Le  Pacte,  c'est  une  loi  pour  la  Societe  des  Na- 
tions, mais  la  convention,  d'ou  sortira  la  Cour, 
en  sera  une  autre.  II  sera  utile  cependant  de  mar- 
quer  dans  le  rapport  que  le  Comite  joindra  au 
projet  qu'il  doit  soumettre  au  Conseil,  les  points 
ou  le  projet  s'e'carte  du  Pacte;  ceci  pourra  avoir 
1'avantage  d'amener  les  Etats-Unis  k  donner  leur 
adhesion  k  la  convention,  avant  meme  d'adhe>er 
au  Pacte.  Se  tenant  k  son  opinion  que  le  Pacte 
et  la  convention  seront  deux  lois  ind^pendantes, 
Lord  Phillimore  declare  que,  pour  les  An- 
glais, qui  ne  connaissent  pas  de  difference  entre 
lois  constitutionnelles  et  lois  ordinaires,  il  n'y 
aura  pas  de  difference  essentielle  entre  les  deux 
documents. 

Lord  Phillimore  a  peur  que  M.  Loder 
ne  soit  indigne  en  1'entendant  exprimer  ainsi  son 
avis;  il  regrette  que  sa  connaissance  imparfaite 
du  francais  ne  lui  ait  pas  permis  de  s'exprimer 
de  fagon  plus  courtoise,  mais  il  est  convaincu 
que,  pour  le  fond,  son  opinion  est  celle  des  autres 
.  membres,  et  que  M.  Loder  et  lui  arriveront  au 
meme  but,  mais  par  des  voies  diffe"rentes. 

Ayant  ainsi  montre  dans  quel  sens  est  congu 
son  projet,  il  en  donne  lecture:  cette  esquisse, 
du  reste,  a  pour  seul  objet  de  rdaliser  le  but 
m£me  vers  lequel  tend  M.  Loder.  Lecture  faite, 
Lord  Phillimore  explique  que  les  cas  enu- 
mdre"s  dans  son  projet  (lettres  a — e}  et  qui  ont 
ete  empruntes  au  projet  des  Cinq  Puissances,  lui 
semblent  prevoir  tous  les  cas  ou  la  solution  judi- 
ciaire  peut  etre  admise.  II  ajoute  que  les  quel- 
ques  lignes  qui,  dans  son  projet,  suivent  Enu- 
meration de  ces  cas,  ont  ete  ajoutees  afin  d'eviter 
toute  Equivoque  et  de  rendre  inutile  tout  essai 
d'interpretation  de  1'article  14. 


Le  PRESIDENT  s'adresse  a  Lord  Philli- 
more en  le  priant  de  bien  vouloir  pre"ciser  le 
sens  veritable  de  la  deuxieme  phrase  de  la  note 
jointe  k  son  esquisse.  Le  P  r  6  s  i  d  e  n  t  se  demande 
si  cette  phrase  n'est  pas  la  negation  meme  de  la 
competence  de  la  Cour  dans  les  questions  d'in- 
terpretation  des  traites.  II  se  demande  comment 
on  pourra  aboutir  k  un  resultat  serieux  si  Ton 
accepte  la  these  d'apres  laquelle  la  Cour  devra 
se  declarer  incompetente  des  qu'une  partie  qui 


ginning  of  his  remarks,  all  these  questions  of 
interpretation  fundamentally  had  no  importance. 
The  Committee  had  to  propose  a  Convention 
which  would  come  into  force  only  with  the  free 
consent  of  the  parties,  and  it  might  put  into  its 
project  whatever  seemed  advisable.  The  Coven- 
ant is  a  law  for  the  League  of  Nations,  but 
the  Convention  establishing  the  Court  would  be 
another.  Nevertheless,  it  would  be  useful  to 
point  out  in  the  report,  which  the  Committee 
will  attach  to  the  plan  to  be  submitted  to  the 
Council,  the  respects  in  which  the  project  dif- 
fers from  the  Covenant;  this  might  have  the  ad- 
vantage of  inducing  the  United  States  to  give  its 
adherence  to  the  Convention  even  before  ad- 
hering to  the  Covenant.  Holding  to  his  opinion, 
that  the  Covenant  and  the  Convention  would  be 
two  independent  laws,  Lord  Phillimore  said 
that  for  English  people  who  do  not  recognise 
any  difference  between  constitutional  laws  and 
ordinary  laws,  there  would  be  no  essential  differ- 
ence between  the  two  documents. 

Lord  Phillimore  was  afraid  that  M.  Lo- 
der might  be  offended  by  such  an  expression  of 
his  opinion.  He  regretted  that  his  imperfect 
knowledge  of  French  did  not  permit  him  to  ex- 
press himself  more  courteously,  but  he  was  con- 
vinced that  fundamentally  his  opinion  was  the 
same  as  that  of  the  other  members,  and  that 
both  he  and  M.  Loder  would  arrive  at  the 
same  result,  though  by  different  routes. 

Having  thus  explained  the  ideas  underlying  his 
project  he  read  it.  This  outline  was  as  a  matter 
of  fact  intended  to  achieve  the  same  end  as  that 
to  which  JVI.  Loder  aspired.  After  reading  it, 
Lord  Phillimore  explained  that  the  cases 
enumerated  in  his  project  (letters  a  to  e  inclu- 
sive), which  were  borrowed  from  the  project  of 
the  Five  Powers,  seemed  to  him  to  cover  all 
cases  in  which  a  judicial  decision  would  be  ad- 
missible. He  went  on  to  say  that  the  few  lines 
in  his  draft  which  follow  the  enumeration  of 
these  cases  had  been  added  in  order  to  avoid  am 
misunderstanding  and  make  unnecessary  any  at- 
tempt to  interpret  Article  14. 

The  PRESIDENT  asked  Lord  Philli- 
more to  be  so  good  as  to  explain  the  real 
meaning  of  the  second  sentence  in  the  note  ac- 
companying his  draft.  The  President  asked 
whether  this  sentence  did  not  deny  the  compe- 
tence of  the  Court  to  deal  with  questions  con- 
cerning the  interpretation  of  treaties.  He  wondered 
how  a  result  with  any  real  meaning  could  be 
reached  if  it  were  laid  down  that  the  Court  must 
declare  itself  incompetent  to  deal  with  a  case 
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s'est  engaged  a  soumettre  un  litige  a  la  Cour,  se     whenever  a   party    which    had    bound   itself  to 
refuse  de  paraitre  devant  elle.  submit  a  case   to  the  Court  refused  to  appeal- 

before  it. 


LORD  PHILLIMORE  repond  que,  malheu- 
reusement,  1'article  14  du  Pacte  ne  donne  com- 
petence a  la  Cour  que  pour  les  questions  que 
les  parties  lui  soumettent  reellement,  et  non  pas 
pour  les  questions  qu'elles  se  sont  engagees  a 
lui  soumettre.  C'est  evidemment  la  un  des  defauts 
de  1'article,  et  c'est  justement  afin  d'£carter  les 
inconvenients  qui  en  resultent  que  Lord  Philli- 
m  o  r  e  a  soumis  sa  proposition. 

M.  HAGERUP  constate  que,  contrairement  a 
ce  qu'il  avait  cru  lors  de  la  derniere  seance,  il 
est  vraiment  necessaire  de  se  prononcer  sur  la 
competence  de  la  Cour.  En  effet,  il  faut  arriver 
a  concilier  les  opinions  divergentes  qu'ont  e"mises 
les  membres  du  Comite. 

M.  Hagerup  se  rallie,  sur  la  question  de 
fond,  a  1'avis  de  Mr.  R  oot,  tel  qu'il  se  trouve 
exprime  dans  le  projet  de  Lord  Phillimorc, 
projet  qui  adopte  du  reste  les  idees  du  projet 
dit  des  Cinq  Puissances. 

M.  Hagerup  fait  cependant  observer  que  le 
projet  des  Cinq  Puissances  contient,  a  cote  de 
1'article  21,  un  article  22,  aux  termes  duquel  les 
parties  soumettront  a  la  Cour,  outre  les  cas  vises 
a  1'article  21,  tous  les  cas  prevus  dans  les  con- 
ventions qui  peuvent  exister  entre  elles. 

M.  Hagerup  croit  que  c'est  une  disposition 
de  ce  genre  qu'a'visde  Lord  Phillimore  lors- 
que,  dans  le  premier  alin6a  de  son  projet,  il  parle 
d'une  convention  speciale  entre  les  parties.  M. 
Hagerup  se  demande  done  si  le  mot  ,,special" 
ne  devrait  pas  etre  etre  remplacd  par  une  expres- 
sion moins  restrictive. 

LORD  PHILLIMORE  n'y  voyant  pas  d'ob- 
jection,  M.  HAGERUP  declare  qu'il  peut  se  ral- 
lier  entierement  k  la  premiere  partie  de  la 
proposition  de  Lord  P  h  i  1 1  i  m  o  re. 

Pour  la  seconde,  M.  Hagerup  fait  remar- 
quer  que  la  difference  d'opinion  entre  Lord 
Phillimore  et  certains  autres  membres  pro- 
vient  d'une  difference  en  matiere  de  procedure 
entre  le  droit  continental  et  le  droit  anglais  qui 
ne  connait  pas  les  jugements  par  contumace. 

M.  Hagerup  croit  que,  afin  d'ecarter  la  pos- 
sibilite  regrettable  de  voir  une  partie  rendre  la 
Cour  incompetente  par  le  seul  fait  qu'elle  se  re- 
fuserait  a  paraitre  devant  celle-ci,  la  fin  de  la  pro- 
position de  Lord  Phillimore  devrait  etre 
comple'tee  par  une  disposition  analogue  a  1'ar- 
ticle 26  du  projet  commun  des  pays  scandinaves; 
il  donne  lecture  de  cet  article,  qui  a  e"t£  reproduit 
dans  le  projet  su6dois  revised  M.  Hagerup  pro- 


LORD  PHILLIMORE  answered  that  unfor- 
tunately Article  1 4  of  the  Covenant  only  gave  the 
Court  competence  to  deal  with  questions  truly 
submitted  to  it  by  the  parties,  and  not  with 
questions  that  they  had  agreed  to  submit  to  it. 
That  was  one  of  the  evident  faults  of  the  Ar- 
ticle, and  it  was  precisely  in  order  to  avoid  the 
difficulties  arising  out  of  this  that  Lord  Philli- 
more had  put  forward  his  proposal. 

M.  HAGERUP  stated  that,  contrary  to  his 
opinion  at  the  last  meeting,  it  is  really  necessary 
to  decide  on  the  competence  of  the  Court.  In 
fact,  they  must  find  some  means  of  conciliating 
the  divergent  opinions  expressed  by  the  members 
of  the  Committee. 

M.  Hagerup  agreed,  on  fundamental  ques- 
tions, with  the  view  of  Mr.  Root  as  expressed 
in  Lord  Phillimore's  proposal,  which  also 
adopts  the  ideas  of  the  socalled  project  of  the 
Five  Powers. 

M.  Hagerup  pointed  out,  however,  that  the 
project  of  the  Five  Powers  contained  as  well 
as  Article  21,  an  Article  22,  according  to  which 
the  parties  shall  submit  in  addition  to  the  cases 
mentioned  in  Article  21,  all  cases  mentioned  in 
Conventions  which  may  exist  between  them. 

M.  Hagerup  thought  that  it  was  a  dispo- 
sition of  this  kind  which  was  intended  by  Lord 
Phillimore  in  the .  first  paragraph  of  his  pro- 
posal, which  mentions  a  special  Convention  be- 
tween the  parties.  M.  Hagerup  wondered  there 
fore  whether  the 'word  "special"  ought  not  to 
be  replaced  by  a  less  restrictive  expression. 

LORD  PHILLIMORE  having  no  objection  to 
this,  M.  HAGERUP  said  that  he  was  a,ble  to  agree 
entirely  with  the  first  ,fkart  of  Lord  Philli- 
m  o  r  e's  proposal. 

Concerning  the  second  part,  M.  Hagerup 
pointed  out1  that  the  differences  of  opinion  existing 
between  Lord  Phillimore  and  certain  other 
members  arise  from  the  difference  in  matter  of 
procedure  between  Continental  and  English  law, 
English  law  knowing  no  judgments  by  default. 

M.  Hagerup  thought  that  in  order  to  avoid 
the  possibility  of  having  one  party  render  the 
Court  incompetent  by  merely  refusing  to  appear 
before  it,  the  end  of  Lord  Phillimore's  draft 
proposal  should  be  completed  by  a  disposition 
similar  to  Article  26  of  the  Joint  project  of  the 
Scandinavian  States.  He  read  this  Article,  which 
was  reproduced  in  the  revised  Swedish  project. 
M.  Hagerup  -proposed  that  an  addition  to  this 


-  238  - 


jX>se  qu'une  addition  dans  ce  sens  soit  introduite 
dans  le  projet  d'article  pr£sent£  par  Lord  Phil- 
limore.  (Voir  annexe  3).  Sauf  redaction,  et 
sous  reserve  de  cet  amendement,  M.  Hagerup 
peut  egalement  se  rallier  a  la  seconde  partie 
dudit  article. 

Avant  de  terminer,  M.  Hagerup  desire  at- 
tirer  1'attention  sur  une  question  d'un  autre 
ordre.  II  dit  que  les  traites  actuellement  en 
vigueur  visent  seulement  la  Cour  Permanente 
d'Arbitrage.  II  se  demande  s'il  ne  serait  pas 
utile  d'inse"rer  dans  la  convention  d'ou  sortira 
la  Cour  une  disposition  g&ie'rale  etablissant 
la  competence  de  la  Cour  de  Justice  pour  un 
certain  nombre  de  diffe"rends  international^ 
qui,  si  Ton  s'en  tenait  aux  termes  des  traites 
en  vigueur,  devraient  etre  portes  devant  la  Cour 
d'Arbitrage.  Pour  les  Etats  signataires  de  cette 
convention,  cela  comporterait  une  modification 
des  traite's  d'arbitrage  actuellement  existants  qui 
pourrait  donner  a  la  Cour  de  Justice  une  sphere 
d'activite  plus  etendue. 

Mr.  ROOT  demande  si  M.  Hagerup  a  1'in- 
tention  de  substituer  la  nouvelle  Cour  a  la  Cour 
d'Arbitrage. 

M.  HAGERUP  respond  que  telle  n'est  pas  son 
intention;  il  est  parfaitement  convajncu  qu'il  y 
a  des  cas  ou  la  juridiction  de  la  Cour  d'Ar- 
bitrage est  prdf^rable  a  celle  de  la  Cour  de 
Justice.  II  voudrait  cependant  introduire  une 
regie  gdn^rale  d'apres  laquelle  la  competence  de 
la  Cour  de  Justice  serait  etendue,  et  la  com- 
petence de  la  Cour  d'Arbitrage  limitee  dans  une 
mesure  correspondante. 

Le  PRESIDENT  constate  qu'il  a  d'autant 
moins  1'intention  de  s'opposer  a  1'idee  suggeree 
par  M.  Hagerup,  qu'une  disposition  dans  ce 
sens  se  trouve  dejk  ihseree  dans  1'article  13, 
alinea  3  du  Pacte.  Le  President  croit,  sauf 
verification,  que  cette  disposition  a  ete  introduite 
lors  de  la  revision  du  projet  de  Pacte  .publie 
le  14  fevrier  191(9.  Cette  addition  au  projet  n'a 
certainement  pas  ete  faite  sans  raison.  II  remar- 
que  cependant  qu'il  y  a  une  difficulte:  est-ce  que 
les  gouvernements  seront  disposes  a  annuler  les 
conventions  anterieures  ? 

M.  ADATCI  se  demande  quels  sont  les  traites 
qui  seront  atteints  par  une  disposition  gen^rale, 
etablissant  au  lieu  de  la  competence  de  la  Cour 
d'Arbitrage,  celle  de  la  Cour  de  Justice.  Est-ce 
qu'il  s'agira  seulement  des  traites  d'arbitrage? 
N'y  en  a-t-il  pas  d'autres  qui  contiennent  des  sti- 
pulations du  meme  ordre? 


effect  should  be  introduced  in  the  draft  Articft 
presented  by  L  o  r'd  P  h  i  1 1  i  in  o  r  c.  See  Annex  3). 
Except  in  the  matter  of  wording  and  with  this 
amendment,  M.  Hagerup  entirely  agreed  also 
with  the  second  part  of  this  Article. 

Before  ending  his  remarks,  M.  Hagerup 
wished  to  call  attention  to  a  question  of  another 
nature.  He  said  that  treaties  actually  in  force  only 
referred  to  the  Permanent  Court  of  Arbitration. 
He  wondered  whether  it  would  not  be  useful  to 
insert  in  the  Convention  for  the  establishment  of 
the  new  Court  a  general  provision  establishing  the 
competence  of  this  Court  to  deal  with  a  certain 
number  of  international  disputes  which,  if  the 
terms  of  the  treaties  in  force  were  adhered  to, 
should  be  submitted  to  the  Court  of  Arbitration. 
For  States  signatory  to  this  Convention,  this 
would  involve  a  modification  of  arbitration 
'treaties  actually  existing,  which  might  give  ai 
wider  sphere  of  activity  to  the  Court  of  Justice. 


Mr.  ROOT  wondered  whether  M.  Hagerup 
intended  to  substitute  the  new  Court  for  the 
Court  of  Arbitration. 

M.  HAGERUP  answered  that  this  was  not 
his  intention;  he  was  quite  convinced  that  there 
were  cases  in  which  the  jurisdiction  of  the  Court 
of  Arbitration  was  preferable  to  that  of  the 
Court  of  Justice.  He  should  wish,  however,  to 
introduce  a  general  rule  according  to  which  the 
competence  of  the  Court  of  Justice  would  be 
extended  and  the  competence  of  the  Court  of 
Arbitration  limited  to  a  corresponding  degree. 

The  PRESIDENT  stated  that  he  had  no  in- 
tention to  oppose  the  idea  suggested  by  M.  Ha- 
gerup, since  a  disposition  to  the  same  effect 
already  existed  in  Article  13,  Paragraph  3  of  the 
Covenant.  The  President  thought,  without 
verifying  it,  that  this  provision  was  introduced 
at  the  time  of  the  revision  of  the  Draft  Coven- 
ant published  on  February  14,  1919.  This  ad- 
dition to  the  Draft  was  certainly  not  made 
without  reason.  He  pointed  out,  however,  that 
there  was  a  difficulty;  would  the  Governments 
be  disposed  to  nullify  previous  conventions? 

M.  ADATCI  wondered  which  were  the  treaties 
to  be  affected  by  a  general  disposition  estab- 
lishing in  place  of  the  competence  of  the  Court 
of  Arbitration  that  of  the  Court  of  Justice.  Were 
only  Arbitration-Treaties  concerned?  Were  there 
not  others  which  contain  stipulations  of  the  same 
nature  ? 
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*  M.  HAGERUP  fait  valoir  que  les  gouverne- 
ments  conservent  toujours  le  droit  de  modifier 
les  conventions  conclues  par  eux;  il  croit  que, 
dans  le  cas  present,  ils  seront  tous  disposes  a 
le  faire.  A  la  question  soulevee  par  M.  Adatci, 
il  repond  que,  depuis  1907,  il  y  a  peu  de  traites 
sauf  les  traites  d'arbitrage  etablissant  la  compe- 
tence de  la  Cour  Permanente  d'Arbitrage. 

Le  PRESIDENT  repete  que,  d'une  fagon  gene- 
rale,  il  ne  voit  pas  d'inconvenient  a  ce  qu'on 
introduise  une  disposition  dans  le  sens  propose 
par  M.  Hagerup.  II  fait  observer  que  la  Con- 
vention de  1907  s'est  deja  engagee  dans  cette 
voie,  en  stipulant  la  competence  de  la  Cour 
Permanente  d'Arbitrage  dans  tous  les  cas  ou  les 
parties  ne  se  sont  pas  accordees  sur  1'etablisse- 
ment  d'une  juridiction  spe"ciale. 

M.  LODER  a  la  parole  pour  repondre  a  la 
critique  adressee  par  Lord  Phillimore  a  sa 
declaration.  II  declare  qu'il  ne  peut  que  s'incliner 
devant  1'interpretation  que  Lord  Phillimore 
a  donnee  du  texte  anglais  au  sujet  du  mot  ,,Par- 
ties",  dans  1'article  14  et,  par  consequent,  qu'il 
renonce  a  la  sienne. 

Mais  il  ajoute  que  si  1'interpretation  de  Lord 
Phillimore  est  justifiee,  il  y  a,  des  lors,  con- 
tradiction entre  ce  qui  a  ete  dit  dans  1'article  et 
ce  qu'on  a  voulu  dire;  or,  il  faut  arriver  a  un 
resultat  raisonnable. 

M.  Loder  ne  peut  pas  adopter  1'article  pro- 
posd  par  Lord  Phill  imore.  Get  article  prend 
comme  point  de  ddpart  1'article  13  du  Pacte,  dans 
lequel  il  n'est  point  question  de  la  Cour  Per- 
manente de  Justice. 

M.  Loder  veut  bien  reconnaitre  la  difference 
entre  la  jurisprudence  anglaise,  qui  cherche  a 
atteindre  le  but  sans  se  soucier  des  theories,  et 
la  jurisprudence  continentale.  Mais  le  premier 
alinea  de  la  proposition  de  Lord  Phillimore 
va  trop  loin  dans  cette  voie.  L'article  13  oblige 
les  Membres  a  soumettre  leurs  diffdrends  a  1'ar- 
bitrage;  mais,  en  acceptant  le  premier  alin£a  de 
la  proposition  en  question,  on  enleverait  aux  par- 
ties la  liberte  qui  leur  est  due  de  pouvoir  s'adres- 
ser  a  la  Cour  d'Arbitrage. 

LORD  PHILLIMORE  ne  peut  pas  accepter 
cette  interpretation  de  sa  proposition;  il  a  voulu 
dire  seulement  que  la  Cour  de  Justice  serait  la 
Cour  comp^tente  lorsqu'il  n'y  a  pas  de  stipu- 
lation contraire  dans  une  convention  en  vigueur. 
La  Cour  de  Justice  ne  ferait  que  se  substituer 
a  la  ('our  d'Arbitrage  comme  juridiction  sub- 
sidiaire. 


M.  HAGERUP  pointed  out  that  Governments 
always  reserved  the  right  of  modifying  conven- 
tions concluded  by  them.  He  thought  that  in 
the  present  case  they  would  all  be  disposed  to 
do  so.  To  M.  Adatci's  question  he  replied  that 
after  1907  there  were  few  Treaties  except  Arbi- 
tration-Treaties establishing  the  competence  of 
the  Permanent  Court  of  Arbitration. 

The  PRESIDENT  repeated  that,  generally 
speaking,  he  saw  no  objection  to  the  introduc- 
tion of  a  provision  to  the  effect  suggested  by 
M.  Hagerup.  He  pointed  out  that  the  Conven- 
tion of  1907  had  already  proceeded  along  these 
lines  by  laying  down  that  the  Permanent  Court 
of  Arbitration  should  be  competent  to  deal  with 
all  cases  which  the  parties  concerned  had  not 
agreed  to  submit  to  a  special  jurisdiction. 

M.  LODER  spoke  in  answer  to  the  criticism 
of  his  statement  made  by  Lord  Phillimore. 
He  said  he  could  only  accept  the  interpre- 
tation which  Lord  Phillimore  had  given  to 
the  English  text  regarding  the  word  "parties" 
in  Article  14,  and  consequently  could  only 
abandon  his  own. 

But  he  added  that  if 'Lord  Phil  li  mo  re's 
interpretation  was  justified,  there  would  be  a 
contradiction  between  what  was  said  in  the  Ar- 
ticle, and  wha't  it  had  been  intended  to  mean. 
However,  they  must  try  and  arrive  at  a  reasona- 
ble solution. 

M.  Loder  could  not  accept  the  Article,  pro- 
posed by  Lord  Phillimore.  This  article  took 
as  its  starting  point  Article  13  of  the  Covenant 
in  which  there  was  no  question  wjhatever  of  the 
Permanent  Court  of  International  Justice. 

M.  Loder  was  quite  prepared  to  recognise 
the  difference  between  English  jurisprudence, 
which  sought  to  reach  a  result  without  being  con- 
cerned with  theories,  and  continental  jurispru- 
dence. But  the  first  paragraph  of  Lord  Philli- 
more's  proposal  went  too  far  in  this  direction. 
Article  13  requires  Members  to  submit  their  dis- 
putes to  arbitration,  but  by  accepting  the  first 
paragraph  of  the  proposal  in  question,  the  liberty 
to  which  parties  are  entitled  to  appeal  to  the 
Court  of  Arbitration  would  be  taken  away. 

LORD  PHILLIMORE  could  not  accept  this 
interpretation  of  his  proposal;  he  had  only  meant 
that  the  Court  of  Justice  should  be  the  compe- 
tent authority  when  no  stipulation  to  the  con- 
trary existed  in  a  convention  in  force.  The  Court 
of  Justice  would  only  substitute  itself  for  the 
Court  of  Arbitration  as  a  subsidiary  jurisdiction. 
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M.  LODER  fait  valoir  que  I'article  13  con- 
cerne  1'arbitrage  et  rien  que  1'arbitrage.  Les 
Membres  de  la  Societe  des  Nations  ne  sont  pas 
libres  de  choisir:  c'est  a  1'arbitrage  qu'ils  doivent 
soumettre  leurs  litiges.  Le  mot  ,,ge"ne>alement" 
ne  doit  pas  etre  pris  trop  se'rieusement :  ce  n'est 
qu'une  imprecision.  M.  Loder  estime  que  son 
opinion  se  trouve  corroboree  par  le  dernier  pas. 
sage  de  I'article,  par  lequel  les  Membres  de  la 
Societe  s'engagent  a  ex^cuter  de  bonne  foi  les 
sentences  rendues:  s'il  s'agissait  en  effet  d'une 
veritable  cour  de  justice,  ces  dispositions  seraient 
superflues. 

Mais  si  les  parties  sont  ainsi  tenues  de  sou- 
mettre leurs  litiges  a  1'arbitrage,  il  convient  de 
se  demander  quelle  Cour  d'arbitrage  sera  com- 
petente.  La  reponse,  c'est  que  la  competence  ap- 
partient  k  la  cour  a  laquelle  les  parties  auront 
convenu  de  s'adresser;  il  n'est  done  pas  question 
de  la  Cour  Permanente  de  Justice. 

M.  Loder  pense,  en  effet,  qu'il  faut  distinguer 
absolument  entre  les  articles  13  et  14  et  ne  point 
se  laisser  egarer  par  1'ordre  peu  logique  des  dis- 
positions du  Pacte,  ou  la  question  de  1'arbitrage 
est  reprise  dans  I'article  15. 

II  croit  que  si  1'on  confond  les  deux  articles 
on  fera  necessairement  une  ceuvre  de  peu  de 
valeur,  et  se  demande  comment  Lord  Philli- 
more  croit  pouvoir  arriver  au  meme  requital 
que  lui  en  partant  d'une  conception  des  relations 
entre  1'arbitrage  et  la  justice  si  differente  de  la 
sienne. 

M.  Loder  reprend  les  remarques  de  M.  H  a- 
g  e  r  u  p  sur  le  passage  de  la  note  de  Lord 
Phillimore,  ou  il  est  dit  que  la  Cour  perdrait 
sa  competence  si  1'une  des  parties  se  refusait  a 
paraitre  devant  elle.  II  ne  croit  pas  qu'il  soil  pos- 
sible de  forcer  la  Cour  a  se  declarer  incompe^ 
tente  dans  ce  cas,  a  condition  qu'il  existe  entre 
les  parties  un  engagement  de  soumettre  le  litige 
a  la  Cour. 


Mr.  ROOT  se  declare  dispose  a  se  rallier  a 
tout  ce  qui  a  et£  dit  par  les  membres  du  Comite. 
II  considere  que  le  Comite  ne  doit  pas  regarder 
de  trop  pres  les  dispositions  du  Pacte.  Les  ar- 
ticles 12,  13  et  14  etaient,  selon  lui,  destines 
plutot  a  exprimer  une  intention  generate  qu'a 
formuler  des  regies  premises.  Le  Comite,  n'etant 
pas  charge  d'autre  chose  que  de  recommander  au 
Conseil  mrprojet  pour  1'etablissement  de  la  Cour 
Permanente  de  Justice,  peut  se  bomer  a  suggerer 
des  idees  en  harmonic  avec  la  tendance  generale 
des  articles  en  question.  Si  le  Comite  trouve  que 
pour  realiser  ces  idees  il  est  necessaire  de  sortir 


M.  LODER  pointed  out  that  Article  13  dealt 
with  arbitration,  and  nothing  but  arbitration. 
Members  of  the  League  of  Nations  were  not 
free  to  choose;  they  were  bound  to  submit  their 
disputes  to  Arbitration.  Too  much  importance 
must  not  be  attached  to  the-  word  "generally". 
It  is  an  inaccuracy.  M.  Loder  thought  that  his 
opinion  was  confirmed  by  the  closing  passage 
of  the  Article,  according  to  which  Members  of 
the  League  of  Nations  undertake  to  carry  out 
in  good  faith  sentences  pronounced;  if  it  were 
a  question  of  a  real  Court  of  Justice,  this  would 
be  superfluous. 

But  if  the  parties  were  thus  bound  to  submit 
their  disputes  to  Arbitration,  the  question  arises 
what  Court  of  Arbitration  is  competent.  The 
answer  is  that  the  court  to  whic(h  the  parties 
have  agreed  to  appeal  shall  be  competent.  There 
is  no  question,  therefore,  of  the  Permanent  Court 
of  Justice. 

In  fact,  M.  Loder  thought  that  a  clear 
distinction  must  be  drawn  between  Article  13 
and  14,  and  care  must  be  taken  not  to  be  led 
astray  by  the  not  quite  logical  order  of  the  pro- 
visions of  the  Covenant,  in  which  the  question 
of  Arbitration  is  again  taken  up  in  Article  15. 

He  thought  that  if  the  two  articles  were  con- 
fused, the  work  of  the  Committee  necessarily 
would  be  of  little  value,  and  he  wondered  how 
Lord  Phillimore  could  expect  to  arrive  at 
the  same  result  as  he  did,  starting  from  a  con- 
ception of  the  view  of  the  relations  between  Ar- 
bitration and  Justice  so  different  from  his. 

M.  Loder  dealt  with  M.  H  a  g  e  r  u  p's  remarks 
concerning  the  passage  in  Lord  Phillimore's 
note  in  which  it  is  said  that  tihe  Court  would 
lose  its  competence  if  one  of  the  parties  refused 
to  appear  before  it.  He  did  not  think  it  was  pos- 
sible to  compel  the  Court  to  declare  itself  in- 
competent in  this  case,  provided  that  an  agree- 
ment to  submit  the  dispute  to  the  Court  existed 
between  the  parties. 

Mr.  ROOT  declared  that  he  was  disposed  to 
agree  with  all  that  had  been  said  by  the  mem- 
bers of  the  Committee.  He  considered  that  the 
Committee  ought  not  to  examine  too  closely  the 
provisions  of  the  Covenant.  Articles  12,  13  and 
14  were,  in  his  opinion,  intended  rather  to  ex- 
press a  general  intention  than  to  formulate  pre- 
cise rules.  As  the  Committee  was  instructed  only 
to  submit  to  the  Council  a  plan  for  the  establish- 
ment of  the  Permanent  Court  of  Justice,  it  could 
limit  itself  to  suggesting  ideas  in  harmony  with 
the  general  trend  of  the  Articles  in  question.  If 
the  Committee  found  that  to  accomplish  this  pur- 
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du  cadre  du  Pacte,  il  lui  appartient  de  recom- 
mander  au  Conseil  les  mesures  qui  rendront  pos- 
sible ieur  realisation.  Le  Comite  peut  faire  une 
double  recommandation :  il  peut  recommander 
une  certaine  solution  et,  si  cette  solution  depasse 
Je  cadre  du  Pacte,  suggerer  1'idee  d'une  nouvelle 
convention  creant  la  base  necessaire  pour  per- 
mettre  d'adopter  cette  solution. 

Mr.  Root  pense,  d'une  fagon  generate,  que 
les  redacteurs  du  Pacte  avaient  seulement  une 
idee  generale  de  la  situation  actuelle  de  1'arbi- 
trage  et  qu'ils  ne  s'etaient  pas  rendus  compte  en 
detail  des  dispositions  adoptees  en  1899  et  1907. 

En    1907  on  a  obtenu   trois  resultats: 

1.  on  a  elargi  et  perfectionne  les  dispositions 
de   1899  relatives  a  la  Cour  Permanente  d'Arbi- 
irage; 

2.  on  a  adopte  a  1'unanimite  un  vceu  exprimant 
le  principe  de  1'arbitrage  obligatoire;  Mr.  Root 
donne  lecture  de  ce  voeu; 

3.  on  a  adopte  un  projet  de  convention  relatif 
a   1'etablissement    d'une    Cour    de   Justice   Arbi- 
trale;  Mr.  Root  appuie  sur  le  mot  ,,justice"  et 
donne,  pour  preciser  le  but  du  projet,  lecture  du 
premier  article.  II  fait  ressortir  que  la  Conference 
dc   1907  se  faisait  de  la  permanence  de  la  Cour 
la   meme   conception,    que   celle   qui   prevaut   au 
sein  du  Comite",  et  fait  e"galement  observer  qu'on 
a  d'abord  eu   1'intention  d'appeler  la   Cour   pro- 
jetee:   Haute  Cour  de  Justice   Internationale. 

Mr.  Root  pense  que  les  redacteurs  des  arti- 
cles 12,  13  et  14  du  Pacte  sont  partis  de  la  meme 
conception  des  relations  entre  1'arbitrage  et  la 
juridiction  judiciaire  que  celle  qui  a  preValu  en 
1907.  Cette  conception  a  trouv£  son  expression, 
imparfaite  il  est  vrai,  dans  les  articles  mention- 
ne"s.  Si  le  Comite"  estime  que  les  dispositions  de 
ces  articles  ne  lient  pas  suffisamment  ses  mem- 
bres,  il  devrait  indiquer  comment  ces  dispositions 
devraient  etre  appliqudes  pour  atteindre  le  but  en 
vue  duquel  elles  ont  £te  etablies. 

Mr.  Root  veut  egalement  attirer  1'attention  du 
Comite,  sans  toutefois  y  insister,  sur  la  question 
suivante:  comment  une  seule  des  parties  pourra- 
t-elle  soumettre  un  litige  a  la  .Cour  sans  s'etre  au 
pre'alable  mise  d'accord  a  ce  sujet  avec  la  partie 
adverse?  II  suggere  l'ide"e  que  la  partie  deman- 
deressc  soumette  a  la  Cour  son  expose1  du  cas; 
que  la  partie  adverse  lui  soumette  le  sien,  et  que 
la  derision  soit  Iaiss6e  a  la  Cour,  au  lieu  d'obliger 
les  parties  a  s'accorder  entre  elles  sur  1'objet  du 
litige,  avant  de  la  soumettre  a  la  Cour;  mais 
Mr.  Root  ne,  fait  qu'indiquer  cette  question  et 
rcvient  a  la  question  principale.  II  declare  ne  pas 


pose,  it  was  necessary  to  go  outside  the  bounds 
of  the  Covenant,  it  should  recommend  to  the 
Council  the  measures  which  would  make  possible 
its  accomplishment.  The  Committee  may  make 
a  double  recommendation.  It  can  recommend  a 
certain  solution,  and  if  such  solution  goes  beyondl 
the  limits  of  the  Covenant,  it  may  suggest  the  idea 
of  a  ,new  Convention  creating  the  necessary  basis 
for  the  adoption  of  the  solution. 

Mr.  Root  thought  that  in  general  the  framers 
of  the  Covenant  had  only  a  general  idea  of  the 
present  state  of  arbitration  and  that  they  have 
not  taken  fully  into  account  the  provisions 
adopted  in  1899  and  1907. 

In    1907    three   results  were   accomplished: 

1.  The  provisions  of  1899  concerning  the  Per- 
manent Court  of  Arbitration  were  enlarged  and 
perfected. 

2.  A  voeu,  embodying  the  principle  of  compul- 
sory arbitration  was  adopted  unanimously;   Mr. 
Root  read  this. 

3.  A   draft   Convention  for  the  establishment 
of  a  Court  of  arbitral  Justice  was  adopted.  Mr. 
Root  laid  emphasis  on  the  word  "justice'',  and 
to  show  the  object  of  the  project  read  its  first 
article.  He  laid  stress  on  the  fact  that  the  Con- 
ference of   1907  had  the  same  idea  of  the  per- 
manence of  the  Court  as  that  of  the  Committee, 
and  also  pointed  out  that  the  first  intention  had 
been  to  call  the  Court  the  High  Court  of  Inter- 
national Justice. 

M-r.  Root  thought  that  the  framers  of  Arti- 
cles 12,  13  and  14  of  the  Covenant  had  the  same 
idea  of  the  relation  between  arbitration  and  judi- 
cial jurisdiction  as  that  which  had  prevailed  in 
1907.  This  idea  had  found  expression,  imperfectly 
it  is  true,  in  the  articles  mentioned.  If  the  Com- 
mittee thought  that  the  provisions  of  these  Ar- 
ticles do  not  bind  its  members  sufficiently,  it 
should  point  out  how  the  provisions  should  be 
supplemented  to  attain  the  result  in  view  of  which 
they  were  established. 

Mr.  Root  wished  to  call  the  attention  of  the 
Committee,  without  insisting  on  it,  to  the  fol- 
lowing question:  how  one  party  alone  could  sub- 
mit a  case  to  the  Court  without  a  previous 
agreement  on  the  subject  with  the  opposite 
party.  He  suggested  that  the  plaintiff  should  sub- 
mit its  version  of  the  case  to  the  Court,  that  rhe: 
defendant  party  should  submit  his,  and  that  the 
decision  should  be  left  to  the  Court,  instead  of 
requiring  the  parties  to  agree  between  them- 
selves upon  the  subject  of  the  dispute  before  sub- 
mitting it  to  the  Court.  However,  Mr.  Root 
only  mentioned  this  question,  and  returned  to 
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s'arreter  aux  interpretations  du  Pacte  presentees 
par.Lord  Phillimore  et  M.  Loder,  puis- 
qu'il  est  d'accord  avec  eux  sur  la  conclusion.  II 
desirerait  qu'on  eVitclt  de  s'attacher  aux  mots 
pour  se  borner  a  faire  les  recommandations  que 
Ton  juge  utiles.  II  pense  que  ce  faisant,  le  Comite" 
accomplira  exactement  la  tache  qu'attendent  de 
lui  ceux  qui  1'ont  invite"  a  sieger.  Ce  point  de 
vue,  croit-il,  est  corrobore"  par  le  fait  que  1'As- 
semble"e  de  la  Socie"te"  des  Nations,  lors  de  sa 
prochaine  reunion,  s'occupera  du  rapprochement 
des  textes  anglais  et  francais  du  Pacte. 

Mr.  Root  se  rallie  d'une  maniere  generate  a 
la  formule  proposee  par  M.  Hagerup,  et  qu'il 
trouve  admirable.  II  suggere  cependant  1'idee 
d'ajouter  a  cet  effet  la  recommendation  suivante: 
si  le  Conseil  et  1'Assemblee  trouvent  que  de 
nouveaux  engagements  entre  les  Etats  sont  ne"ces- 
saires  pour  realiser  les  vues  du  Comite,  il  faudra 
essayer  d'obtenir  que  ces  engagements  soient  pris. 


M.  ADATCI  remarque  qu'il  y  a  deja  trois  jours 
que  la  question  qu'on  est  en  train  de  discuter  a 
etc  soulevee.  Pendant  ce  temps  il  1'a  &udiee  pour 
savoir  s'il  pourrait  se  rallier  a  1'opinion  de  ses 
collegues.  Toutefois,  il  a  trouve"  qu'il  doit  main- 
tenir  son  avis  sur  le  mandat  limite"  .  du  Comite 
et  sur  1'interpretation  de  1'article  14,  dont  les 
termes  sont  trop  clairs  pour  ne  pas  etre  respectds. 

II  n'a  pas  entendu  sans  une  Emotion  respe'c- 
tueuse  les  paroles  de  Mr.  Root,  qui  veut  qu'on 
s'efforce  de  satisfaire  les  besoins  actuels  au  lieu 
de  s'attacher  a  des  interpretations  de  texte,  et 
qu'on  examine  les  questions  independamment  de 
1'interpretation  du  Pacte.  M.  Adatci  desire 
cependant  re"server  son  opinion  a  cet  egard.  Par 
centre,  a  la  question  de  savoir  si  la  Cour  peut 
connaitre  d'un  litige  qui  lui  a  etc"  soumis  unilate^ 
ralement,  M.  Adatci  repond  par  la  negative, 
se  ralliant  a  la  proposition  de  Lord  Philli- 
more. Les  dispositions  a  cet  £gard  du  projet 
des  Cinq  Puissances  ne  lui  semblent  pas  satis- 
faisantes. 


Le  PRESIDENT  constate  les  divergences  qui 
existent  entre  les  opinions  des  membres.  II  croit, 
toutefois,  qu'il  doit  y  avoir  accord  sur  ce  point 
que  les  questions  qui  concernent  la  competence 
de  la  Cour,  comme  celles  qui  concernent  son 
organisation,  rentrent  dans  les  attributions  nor- 
males  du  Comite.  A  cet  egard,  les  termes  de 
1'article  14  sont  clairs,  puisqu'ils  visent  distinc- 


the  main  question.  He  was  not  concerned  with  the 
interpretation  of  the  Covenant  given  by  Lord 
Phillimore  and  M.  Loder,  since  he  agreed 
with  them  as  to  the  conclusion  made.  He  wanted 
to  avoid  limiting  themselves  to  strict  compiia 
with  wording  in  making  any  recommendations 
which  they  tin  night  useful.  He  thought  thai  in 
this  way  the  Committee  would  accomplish  exactly 
the  task  which  was  expected  <>t  them  by  those  who 
had  asked  them  to  meet.  He  thought  that  this 
point  of  view  was  confirmed  by  the  fact  that  the 
League  of  Nations  at  its  next  meeting  would  deal 
with  the  question  of  making  the  English  and 
French  text  of  the  Covenant  agree. 

Mr.  Root  agreed  in  a  general  way  with  the 
draft  proposed  by  M.  Hagerup,  which  he 
thought  admirable.  However,  he  suggested  the 
idea  of  adding  in  this  connection  the  following 
recommendation:  if  the  Council  and  Assembly 
thought  that  new  agreements  between  the  States 
were  necessary  to  achieve  the  Committee's  aims, 
they  should  try  to  arrange  for  these  agree- 
ments to  be  made. 

M.  ADATCI  remarked  that  the  question  under 
discussion  had  been  raised  three  days  ago.  In. 
the  interval  he  had  studied  it  in  order  to 
see  if  he  could  come  to  the  same  opinion  as 
his  colleagues.  However,  he  felt  that  he  must 
maintain  his  opinion  concerning  the  limited 
powers  of  the  Committee  and  the  interpretation 
of  Article  14,  the  meaning  of  which  was  too 
clear  to  be  disregarded. 

He  had  not  listened  without  a  feeling  of  great 
respect  to  the  speech  of  Mr.  Root,  who  wanted 
to  have  actual  needs  satisfied  instead  of  tli 
members  devoting  themselves  to  interpretations 
of  texts  and  who  wanted  them  to  examine 
the  question  independently  of  any  interpretation 
of  the  Covenant.  However,  M.  Adatci  wished 
to  reserve  his  opinion  on  this  point.  On  the  other 
hand,  concerning  the  question  whether  the  Court 
could  hear  a  case  submitted  to  it  unilaterally, 
M.  Adatci  was  of  opinion  that  it  could  not, 
and  gave  his  adherence  to  Lord  Philli- 
more's  proposal.  The  provisions  of  the  Five 
Power's  project  in  this  connection  did  not  seem 
to  him  satisfactory. 

The  PRESIDENT  stated  the  divergencies 
which  existed  between  the  opinions  of  the  mem- 
bers. However,  he  thought  that  there  should  be 
an  understanding  on  the  point  that  the  question 
which  concerns  the  competence  as  well  as  those 
which  concern  the  organisation  of  the  Court 
should  come  within  the  normal  powers  of  the 
Committee.  In  this  connection,  the  terms  of  Ar 
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tement  les  deux  points.  L'accord  doit  egale- 
ment  exister,  ce  semble,  quant  a  la  necessite" 
de  prendre  une  decision  au  sujet  de  la  judica- 
ture obligatoire. 

Mr.  Root  nous  a  dit  que  les  articles  1 2, 
13  et  14  sont  vagues  et  incomplets.  Raison  de 
plus  pour  que  le  Comite  prenne  en  consideration 
1'oeuvre  des  deux  Conferences  de  La  Haye,  ceuvre 
que  Ton  a  si  etrangement  oubliee,  lors  de  la 
redaction  du  Pacte,  a  Paris.  Le  Comite  a  le  de- 
voir de  reparer  cet  oubli.  Or,  la  Conference  de 
La  Haye  de  1907,  il  importe  de  le  rappeler,  a 
etc  unanime: 

1.  a  reconnaitre  le  principe  de  1'arbitrage  obli- 
gatoire; 

2.  a    declarer    que    certains  differends,   et  no- 
tamment  ceux  relatifs  a  1'interpretation  et  a  1'ap- 
plication    des    stipulations    conventionelles   inter- 
nationales,    sont    susceptibles     d'etre    soumis    a 
1'arbitrage  obligatoire  sans  aucune  reserve. 

II  ne  semble  pas,  d'ailleurs,  que  Interpretation 
simplement  litterale  de  1'article  13  du  Pacte,  la 
seule  qui  ait  etc  mise  a  notre  disposition,  soit  in- 
conciliable  avec  1'institution  de  la  judicature  obli- 
gatoire. Car  le  terme  ,,generalement",  applique  a 
tout  1'ordre  juridique  specifiquement  defini,  in- 
dique  en  bonne  foi  une  regie  simplement  sujette 
a  certaines  exceptions;  et  le  terme  ,,de  leur  avis" 
doit  se  concilier  en  toute  loyaute  avec  tout  en- 
gagement conventionnel  anterieurement  stipule. 

Le  statut  que  nous  -elaborons  peut,  en  tout  cas, 
consigner  dans  son  texte  un  engagement  de- 
pouille  de  toute  equivoque,  et  le  probleme  qui 
se  pose  ici  ne  consiste  qu'a  en  prdciser  la  mesure 
acceptable  et  justifiee.  A  ce  point  de  vue,  le  Pre- 
sident estime  que  les  litiges  suivants  devraient 
£tre  soumis  a  la  judicature  obligatoire: 

1.  Litiges  d'ordre  juridique.    • 

2.  Litiges  qui,  bien  que  n'6tant  pas  en  soi  d'or- 
dre   juridique,    sont    assimiles   au   point   de    vue 
juridirtionnel  aux  litiges  de  cet  ordre,  en  vertu 
d'une  convention  generale  ou  speciale  entre    les 
parties. 

On  pent  sans  doute  conside"rer  dans  une  catd- 
gorie  a  part: 

1.  Les   litiges   qui  ne  sont  pas  d'ordre   juridi- 
que et  a  1'dgard  desquels   les  parties   n'ont  pas 
manifeste,  par  un  accord,  leur  volonte  de  proc£- 
der  juridictionnellement. 

2.  Les  litiges,  meme  d'ordre  juridique,  frappes 
d'une  reserve  comme  impliquant  un  droit  declare 
inalienable,      -  terme   qui  parait  plus  exact   que 
celui  d'intcn-t  vital. 


tide  14  are  clear,  since  they  have  the  two  points 
distinctly  in  view.  Agreement  also  should  exist, 
it  seems,  on  the  necessity  of  deciding  on  the 
question  of  compulsory  jurisdiction. 

Mr.  Root  has  said  that  Articles  12,  13,  and 
14  were  vague  and  incomplete.  All  the  more 
reason  why  the  Committee  should  take  into  con- 
sideration the  work  of  the  two  Hague  Confer- 
ences, which  so  strangely  was  forgotten  in  the 
drafting  of  the  Covenant  at  Paris.  The  Committee 
is  under  obligation  to  make  good  this  omission, 
and  it  should  be  recalled  that  the  Hague  Con- 
ference of  1907  was  unanimous: 

1.  In  acknowledging  the  principle  of  compul- 
sory arbitration. 

2.  In  declaring  that  certain  disputes,  especially 
those    relative    to    the   interpretation   and   appli- 
cation of  international  contractual  provisions,  may 
be  submitted  to  compulsory  arbitration  without 
reservation. 

Furthermore,  it  does  not  seem  that  the  simply 
literal  interpretation  of  Article  13  of  the  Cove- 
nant, the  only  one  which  lias  been  put  at  our 
disposal,  is  incompatible  with  the  institution  of 
compulsory  jurisdiction.  The  term  "generally", 
applied  to  all  legal  matters  specifically  defined, 
indicates  in  good  faith  a  rule  subject  merely  to 
certain  exceptions ;  and  the  term  "a  leur  avis"  in 
the  French  text  should  be  quite  loyally  .reconciled 
with  any  conventional  agreement  formerly  made. 

The  act  which  we  draw  up  may  in  any  case 
include  in  its  text  an  engagement  devoid  of  any 
ambiguity;  and  the  question  which  arises  here 
consists  only  in  specifying  the  degree  in  which 
it  is  acceptable  and  justified.  From  this  point 
of  view,  the  President  thought  that  the  fol- 
lowing cases  should  be  submitted  to  compulsory 
jurisdiction: 

1.  Cases  of  legal  character. 

2.  Cases  which,  although  not  being  in  them- 
selves of  legal  character,  may  be  assimilated  from 
a  legal  point  of  view  to  cases  of  this  sort,  by 
virtue  of  a  general  or  special  convention  between 
the  parties. 

No  doubt,  the  following  cases  must  be  con- 
sidered in  a  separate  category: 

1.  Cases  which  are  not  of  legal  character,  and 
in  regard  to  which  the  parties  have  not  shown 
by  an  agreement  their  desire  to  have  recourse  to 
judicial  procedure. 

2.  Cases,  even  if  of  legal  character,  to  which 
a  reserve  applies  involving  "inalienable  rights", 
a   term    which   appears   to   be   more    exact  than 
that  of  "vital  interests". 
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Mais  pour  la  premiere  categoric,  a  quel  titre 
la  soustrairait-on  a  une  stipulation  convention- 
nelle  de  judicature  obligatoire?  Quant  a  la  deter- 
mination  de  ce  qui  fait  partie  de  1'ordre  juridique, 
1'article  13  du  Pacte  nous  donne  une  definition 
qu'on  peut  accepter. 

Et  quant  aux  contestations  concernant  le  carac- 
tere  juridique  ou  non  d'un  diffdrend,  rien  de  plus 
naturel  et  de  plus  Equitable  que  d'en  confier  le 
jugement  a  une  Cour  de  justice  internationale. 

-Le  President  estime  qu'en  eVitant  certaines 
confusions  et  en  traitant  la  question  de  la  judi- 
cature obligatoire  dans  un  esprit  sagement  pro- 
gressif,  on  peut  sans  trop  de  difficulte  arriver  a 
s'entendre  sur  ce  terrain.  II  donne  lecture  de  quel- 
ques  passages  d'une  note  qu'il  a  compose"e  dans 
ce  but.  A  la  demande  qui  lui  en  est  faite,  le 
President  se  declare  dispose"  a  remettre  au 
Secretariat  la  note  contenant  les  idees  qu'il  vient 
d'exposer,  afin  qu'elle  soit  annexed  au  proces- 
verbal.  (Annexe  4). 

LORD  PHILLIMORE  desire  poser  deux 
questions  au  President  au  sujet  de  son  ex- 
pose". En  premier  lieu  il  voudrait  savoir  si  le 
President  ne  donne  la  competence  obligatoire 
a  la  Cour  que  dans  le  cas  ou  il  y  a  un  engage- 
ment contractuel  entre  les  parties,  les  obligeant 
a  se  soumettre  a  la  juridiction  de  la  Cour. 

Le  PRESIDENT  r^pond  que  les  cas  vises  par 
lui  sont  ceux  ou  il  y  a  des  engagements  con- 
tractuels,  mais  que  de  tels  engagements  peuvent 
etre  multiformes. 

LORD  PHILLIMORE  re"pete  sa  question  en 
la  formulant  ainsi:  le  statut  constitutionnel  de 
la  Cour  lui  donne-t-il  competence  pour  connaitre 
d'un  conflit  sans  qu'il  y  ait  entre  les  parties  un 
engagement  special? 

Le  PRESIDENT  re"pond  en  donnant  lecture 
d'un  passage  de  sa  note. 

LORD  PHILLIMORE  precise  sa  question: 
un  Etat  determine  peut-il  s'adresser  a  la  Cour, 
en  la  priant  d'assigner  devant  elle  un  autre  Etat 
qui,  bien  que  lie  par  un  engagement  formel  en- 
vers  le  premier  Etat,  a  refuse  de  comparaitre 
devant  la  Cour? 

Le  PRESIDENT,  apres  avoir  explique  com- 
ment il  comprend  la  question  de  Lord  Philli- 
m  o  r  e,  expose  son  idee  en  prenant  un  exemple. 
II  y  a  un  litige  entre  deux  Etats;  tous  les  mo  yens 
pour  arriver  a  une  solution  amiable  ont  ete  loyale- 
ment  epuises.  Une  partie  saisit  la  Cour,  1'autre 
refuse  de  comparaitre.  La  premiere  peut-elle  de- 


But  concerning  the  first  category,  how  could 
they  be  removed  from  a  conventional  provision 
for  compulsory  jurisdiction?  Concerning  the 
determination  of  what  is  of  legal  character,  Ar- 
ticle 13  of  the  Covenant  gives  a  definition 
which  may  be  accepted. 

And  concerning  contests  over  the  legal  or 
non-legal  character  of  a  dispute,  nothing  is  more 
natural  or  more  just  than  to  confide  this  to  the 
judgment  of  an  International  Court  of  Justice. 

The  President  thought  that  in  avoiding  cer- 
tain  confusions,  and  by  dealing  with  the  question 
of  compulsory  jurisdiction  in  a  wisely  progres- 
sive spirit,  it  is  possible  without  too  great  a  dif- 
ficulty to  arrive  at  an  understanding  on  this 
basis.  He  read  several  passages  from  a  note 
(which  he  had  drafted  for  this  purpose.  In  answer 
to  a  request  which  was  made,  the  Pre- 
sident said  that  he  would  forward  to  the 
Secretariat  the  note  containing  the  ideas  which 
he  had  just  explained,  for  the  purpose  of  having 
it  annexed  to  the  proces  verbal.  (Annex  4). 

LORD  PHILLIMORE  wished  to  ask  the 
President  two  questions  on  the  subject  of 
his  explanation.  First,  he  wished  to  know  whether 
the  President  would  give  compulsory  juris- 
diction to  the  Court  only  in  case  contractual 
agreement  existed  between  the  parties,  obliging 
them  to  submit  to  the  Court's  jurisdiction. 

The  PRESIDENT  answered  that  the  cases  he 
included  were  those  in  which  contractual  agree- 
ment existed,  but  that  such  agreements  might  be 
in  many  forms. 

LORD  PHILLIMORE  repeated  his  question 
in  the  following  way:  does  the  act  constituting 
the  Court  make  it  competent  to  deal  with  a 
dispute  without  a  previous  special  agreement  be- 
tween the  parties? 

The  PRESIDENT,  in  answer,  re-read  a  por- 
tion of  his  note. 

LORD  PHILLIMORE  further  explained  his 
question:  could  a  certain  State  request  the  Court 
to  summon  before  it  another  State,  which,  though 
bound  by  a  formal  agreement  made  with  the 
former  State,  had  refused  to  appear  before  the 
Court? 

The  PRESIDENT,  after  explaining  in  what 
way  he  understood  Lord  Phillimore's  ques- 
tion, gave  an  example  of  what  he  meant.  A  dis- 
pute existed  between  two  States.  All  means  to 
reach  a  friendly  solution  had  been  conscientiously 
exhausted.  One  part}-  appealed  to  the  Court,  the 
other  refused  to  appear.  Can  the  first  demand  that 
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mander  a  la  Cour  de  decider  prejudiciellement  s'il 
y  a  inexecution  d'un  engagement,  contracte  quant 
a  1'adoption  de  la  procedure  juridictionnelle  et 
quant  au  choix  de  la  Cour  comme  juridiction? 
En  cas  de  decision  affirmative,  la  Cour  peut 
statuer  definitivement  sur  1'objet  du  litige. 

LORD  PHILLIMORE  demande  au  Presi- 
dent s'il  admet  cette  solution  egalement  dans 
le  cas  ou  les  parties  ne  sont  pas  liees  par  un 
engagement  contractuel. 

Le  PRESIDENT  repond  negativement:  dans 
cette  hypothese  la  solution  proposee  ne  lui  parait 
pas  admissible.  La  soumission  d'un  litige  a  la 
Cour  sur  initiative  unilaterale  ne  peut  se  faire 
qu'en  vertu  d'une  Convention  entre  les  parties. 
A  cet  egard  le  President  se  range  k  1'opinion 
de  Mr.  Root. 

Le  President  continue  en  discutant  le  dis- 
cours  de  Mr.  Root.  II  croit  qu'il  faut  distinguer 
entre  deux  sortes  de  recommandations :  recom- 
mandations  sur  des  objets  qui  sortent  manifeste- 
ment  du  cadre  du  statut  organique  e'labore'  par 
le  Comite  *et  qu'on  peut  juger  opportunes  a  tel 
ou  tel  e"gard  particulier,  et  recommendations  qui 
seraient  fondees  seulement  sur  1'opinion  etroite 
de  quelques-uns  des  membres  concemant  les 
elements  k  comprendre  dans  le  statut. 

Le  President  estime,  k  ce  dernier  point  de 
vue,  qu'il  y  a  lieu  pour  le  Comite'  de  faire  ceuvre 
unitaire  et  complete  et  d'eviter  de  rejeter  dans 
les  recommandations  une  partie  de  la  tache  qui 
revient  legitimement  au  Comite. 

Mr.  ROOT  exprime  le  desir  de  pouvoir  prendre 
connaissance  du  document  si  interessant  dont 
vient  de  parler  le  President. 

M.  ALTAMIRA  fait  observer  que  le  projet  du 
Comite'  ne  sera  qu'une  proposition  soumise  au 
Conseil  et  a  1'Assemble'e  de  la  Societe  des 
Nations. 

Dans  ces  conditions  le  Comite'  devra  adopter 
des  resolutions  fermes:  en  faisant  des  distinctions 
entre  principes  plus  ou  moins  n£cessaires,  entre 
solutions  positives  et  simples  recommandations, 
on  risquerait  de  voir  nombre  de  propositions 
dcartees  par  le  Conseil  ou  I'Assemblee.  II  se 
reserve  de  soumettre  k  la  se'ance  prochaine  un 
projet  tres  succinct,  s'inspirant  des  ide"es  de 
.Mr.  Root  et  M.  Loder.  II  exprime  1'espoir 
que  ce  projet  pourra  contribuer  a  6claircir  la 
situation. 

M.  RICCI-BUSATTI  dit  que  le  President 
a  souligne'  la  ne'cessite'  de  faire  ceuvre  unitaire 


the  Court  render  an  interlocutory  decision  on 
the  point  whether  there  has  been  a  breach  of  an 
agreement  to  adopt  judicial  procedure  and  to 
recognise  the  Court's  jurisdiction  ? 

In  case  of  an  affirmative  decision,  the  Court 
may  decide  on  the  subject-matter  of  the  case. 

LORD  PHILLIMORE  asked  the  Presi- 
dent whether  he  considered  that  this  solution 
also  applied  in  a  case  in  which  the  parties  were 
not  bound  by  formal  agreement. 

The  PRESIDENT  replied  in  the  negative:  in 
such  circumstances  he  did  not  think  the  pro- 
posed solution  admissible.  Submission  of  a  case 
to  the  Court  by  only  one  party  could  take  place 
only  by  virtue  of  a  Convention  between  them. 
On  this  point,  the  President  agreed  with 
Mr.  Root. 

The  President  continued  by  commenting 
on  Mr.  Root's  speech.  He  thought  it  necessary 
to  distinguish  between  two  varieties  of  recom- 
mendations: those  which  arise  manifestly  from 
the  organic  statute  drawn  up  by  the  Committee, 
and  which  may  be  judged  opportune  in  some  parti- 
cular connection;  and  recommendations  which 
should  be  founded  only  on  the  narrow  opinion 
of  some  members  concerning  the  elements  to 
include  in  the  statute. 

The  President  felt  that,  from  the  latter  point 
of  view,  there  was  occasion  for  the  Committee 
to  make  a  unified  and  complete  piece  of  work, 
and  to  avoid  passing  along  with  recommenda- 
tions a  part  of  the  task  which  rightfully  fell 
upon  the  Committee. 

Mr.  ROOT  expressed  the  desire  to  be  able 
to  familiarise  himself  with  the  interesting  docu- 
ment just  spoken  of  by  the  President. 

M.  ALTAMIRA  pointed  out  that  the  project 
of  the  Committee  would  only  be  a  proposal  for 
the  consideration  of  the  Council  and  Assembly 
of  the  League  of  Nations. 

Under  these  circumstances  the  Committee 
should  put  forward  firm  resolutions;  by  making 
a  distinction  between  principles  which  were  more 
or  less  necessary,  also  between  definite  solutions 
and  mere  recommendations,  they  would  run  the 
risk  of  seeing  a  number  of  proposals  disregarded 
by  the  Council  or  the  Assembly.  He  would  sub- 
mit a  very  short  and  clear  proposal  following 
the  ideas  of  Mr.  Root  and  M.  Loder  at  the 
next  meeting.  He  hoped  that  this  proposal  would 
help  to  elucidate  the  position. 

M.  RICCI-BUSATTI  said  that  the  Presi- 
dent had  emphasised  the  necessity  of  drawing 


—  246  - 


integrate;  lui  croit  au  contraire  qu'il  serait  utile 
de  bien  distinguer  les  deux  questions  contenues 
dans  1'article.  14:  celle  de  1'organisation  et  celle 
de  la  competence.  En  traitant  les  deux  ques- 
tions ensemble,  on  risque  de  prolonger  les  dis- 
cussions, au  sein  du  Comite"  (il  semble  cependant 
qu'a  1'exception  de  M.  Loder,  les  membres  se 
rallieront,  sur  la  question  de  la  competence,  a  la 
solution  d'apres  laquelle  la  competence  serait 
de"termin£e  par  les  engagements  des  parties).  On 
risque  surtout  de  faire  tomber  le  projet.  Dans 
1'Assemblee  il  y  aura  surement  des  Membres  qui 
s'opposeront  a  la  solution  proposee  de  la  pre- 
miere question;  il  y  en  aura  d'autres  qui  s'oppo- 
seront a  la  solution  de  la  seconde.  La  combinaison 
de  ces  difficulte's  diminuera  ainsi  les  chances  de 
succes. 

M.  Ricci-Busatti  propose  done,  si  on  les 
veut  trailer  1'une  et  1'autre,  qu'on  les  traite  dans 
deux  projets  de  convention  differents. 

Le  discours  du  President  porte  sur  la  com- 
petence de  la  Cour.  M.  Ricci-Busatti  croit 
qu'il  vaudrait  mieux  s'occuper  de  1'organisation :  il 
reconnait  cependant  que  dans  une  certaine  mesure 
les  deux  points  sont  lies.  Le  President  a  sou- 
lev^  des  questions  si  delicates  et  si  nombreuses 
qu'on  ne  voit  pas  quand  finiraient  les  discussions 
auxquelles  elles  donneraient  lieu.  Que  1'on  consi- 
dere  par  exemple,  la  formule  des  droits  inaliena- 
bles;  d'apres  M.  Ricci-Busatti  elle  souleve 
les  memes  objections  et  difficulte's  que  des  for- 
mules  telles  que  les  interets  vitaux,  1'honneur, 
etc.,  auxquelles  on  voudrait  la  substituer. 

Pour  le  fond  de  la  question,  M.  Ricci-Bu- 
satti prefere  la  formule  de  Lord  Ph i  1 1  imo r e 
a  celle  du  President,  parce  que  la  premiere 
est  plus  simple,  et  parce  qu'elle  tend  a  rappro- 
cher  la  Cour  de  Justice  de  la  Cour  d'Arbitrag^. 
II  y  a  une  question  pre"liminaire,  a  laquelle  on 
revient  sans  cesse:  celle  de  la  nature  de  la  nou- 
velle  Cour.  M.  Ricci-Busatti  insiste  sur  son 
idde  de  1'assimilation  fondamentale  entre  les  deux 
juridictions,  d'arbitrage  et  judiciaire. 

II  trouve  que  cette  assimilation  a  6t6  mise  en 
lumiere  par  Mr.  Root,  lorsqu'il  a  trace*  les  origi- 
nes  du  Pacte  a  1'ceuvre  des  Conferences  de  La 
Haye.  La  question  meme  du  droit  d'assigner  en 
justice  la  partie  adverse  n'est  pas  exclusive  de 
la  juridiction  proprement  dite;  elle  s'etait  dcja 
posde  .a  propos  de  1'arbitrage  obligatoire.  Le 
rapprochement  des  deux  juridictions  renferme  la 
solution  de  la  question  soulevee  par  M.  Hage- 
rup:  la  nouvelle  Cour  de  Justice  doit-elle  etre 
substitue"e  aux  tribunaux  d'arbitrage  vises  par 
les  conventions  anterieures?  Si  1'idee  de  1'a^-ili- 
milation  est  adoptee,  M.  Ricci-Busatti  peut 


up  a  unified  and  complete  plan.  However,  he 
thought  it  would  be  useful  to  distinguish  clearly 
between  the  two  questions  contained  in  Article 
14:  that  of  organisation  and  that  of  competence. 
By  treating  the  two  questions  together  they 
would  run  the  risk  of  uselessly  prolonging  the 
Committee's  discussions.  (It  seemed,  however, 
that  the  members  of  the  Committee,  with  the 
exception  of  M.  Loder  would  agree,  on  the 
question  of  competence,  to  the  solution  accor- 
ding to  which  the  competence  shall  be  determined 
by  the  parties'  agreements;.  There  is  above  all  the 
danger  of  causing  the  whole  scheme  to  fail. 
There  certainly  will  be  Members  of  the  Assem- 
bly who  will  oppose  the  solution  proposed  for 
the  first  question ;  there  will  be  others  who  would 
oppose  the  proposed  solution  for  the  second. 
The  combination  of  these  difficulties  will  decrease 
the  chance  of  success. 

M.  Ri  cci- B  usatt.i  therefore  proposed  that, 
if  it  were  desirable  to  deal  with  both  questions, 
they  should  be  dealt  with  in  two  separate  dr:t 
Conventions. 

The  speech  of  the  President  dealt  with  the 
competence  of  the  Court,  M.  Ricci-Busatti 
thought  that  it  would  be  better  to  deal  with  the 
question  of  organisation;  he  recognised  however, 
that  to  a  certain  extent  the  two  points  were 
closely  related.  The  President  had  raised  such 
a  number  of  delicate  questions,  that  the  end  of 
the  discussions. arising  out  of  them  could  not  be 
foreseen:  if,  for  example,  the  phrase  "inalienable 
rights"  were  considered,  according  to  M.  Ricci- 
Busatti  this  would  give  rise  to  the  same  ob- 
jections and  difficulties  as  such  expressions  as 
"vital  interests",  "honour"  etc.,  in  the  place  of 
which  the  former  was  to  be  substituted. 

Fundamentally,  M.  Ricci-Busatti  preferred 
the  formula  of  Lord  Phillimore  to  that  of 
the  President,  because  the  former  was  simpler 
and  tended  to  increase  the  resemblance  between 
the  Court  of  Justice  and  the  Court  of  Arbitration. 
There  was  a  preliminary  question  which  was 
always  recurring :  that  of  the  nature  of  the  new 
Court.  M.  Ricci-Busatti  insisted  on  his  idea 
of  the  fundamental  association  between  the 
two  jurisdictions.  Arbitration  and  Justice. 

He  thought  that  this  resemblance  had  been 
clearly  shown  by  M.  Root  when  he  traced  the 
origin  of  the  Covenant  to  the  work  of  the  Ha^uo. 
Conference.  The  question  even  of  the  right  to 
arraign  an  adversary  before  a  Court  is  not  exclu- 
sively limited  to  the  jurisdiction  in  the  proper 
meaning  of  the  word,  it  had  already  IK'.MI  riised 
in  the  matter  of  compulsory  arbitration.  The 
close  union  of  the  two  jurisdictions  would  solve 
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repondre  a  cette  question  par  1'affirmative;  sinon, 
il  doit  reserver  son  opinion. 

En  general,  M.  Ric  c  i  -  B  usa  t  ti  est  d'avis 
que,  plus  on  s'eloigne  du  principe  de  1'arbitrage 
pour  la  solution  des  conflits  entre  Etats,  plus  la 
Cour  risque  d'etre  delaissee  ou  le  projet  lui-meme 
de  ne  pas  aboutir. 

Avant  de  finir,  M.  Ricci-Busatti  rappelle 
un  point  de  detail  souleve  par  M.  Hagerup, 
concernant  la  formule  de  1'article  26  du  projet 
commun  des  pays  scandinaves  sur  la  procedure 
par  contumace:  il  croit  cependant  premature  de 
discuter  actuellement  cette  question. 


M.  ADATCI  se  rallie  a  M.  Ricci-Busatti 
et  insiste  sur  la  separation  qu'il  convient  d'etablir 
entre  les  questions  de  1'organisation  et  de  la 
competence  de  la  Cour. 

Le  PRESIDENT  est  d'avis  que  presque  toutes 
les  questions  importantes  a  1'ordre  du  jour  du 
Comite  ont  maintenant  ete  elucidees.  II  invite 
les  membres  a  formuler  des  propositions,  pour 
qu'on  puisse  proceder,  aussitot  que  possible,  au 
vote  preliminaire. 

LORD  PHILLIMORE  fait  valoir  qu'il  y  a 
encore  une  ou  deux  questions  importantes  a  dis- 
cuter: d'abord  la  question  du*  droit  materiel  a 
appliquer  par  la  Cour,  puis  la  question  des  regies 
de  procedure. 

Le  PRESIDENT  reconnait  I'importance  de  la 
premiere  question,  qui  doit  certainement  etre 
etudiee  par  le  Comite.  Pour  ce  qui  est  de  la 
procedure,  le  President  fait  observer  que  cette 
question  n'a  pas  e"te  mo  ins  de  quatre  fois  deja 
discutee  d'une  fagon  approfondie:  d'abord  en 
1899,  puis  en  1907  au  sujet  de  la  Cour  d' Arbi- 
trage, de  la  Cour  Internationale  des  Prises  et 
du  projet  d'etablissement  d'une  Cour  permanente 
de  justice  arbitrale.  II  croit,  par  consequent,  que 
le  Comite  aura  sans  peine  sous  la  main  les 
elements  principaux  necessaires  a  1'elucidation 
des  questions  qui  ont  et£  ainsi  discut^es. 

LORD  PHILLIMORE  pense  cependant  qu'il 
sera  n^cessaire  de  presenter  des  textes. 

Mr.  ROOT  fait  une  remarque  sur  la  question 
des  regies  de  procedure.  II  pense  qu'a  cet  egard 
les  conclusions  du  projet  dit  des  Cinq  Puissances, 


M.  Hagerup's  question:  should  the  new  Court 
of  Justice  be  substituted  in  place  of  the  Tri- 
bunals of  Arbitration  provided  for  by  former 
conventions?  If  they  adopted  the  idea  of  assimi- 
lation, M.  Ricci-Busatti  could  answer  this 
question  in  the  affirmative;  otherwise  he  must 
reserve  his  opinion. 

Generally  speaking,  M.  Ricci-Busatti 
thought  that  the  further  they  parted  from  the 
principle  of  Arbitration  in  the  solution  of  dis- 
putes between  States,  the  more  they  ran  the 
risk  of  having  the  Court  abandoned,  or  having; 
the  plan  itself  fail. 

Finally,  M.  Ricci-Busatti  recalled  a  ques- 
tion of  detail,  raised  by  M.  Hagerup,  con- 
cerning the  clause  in  Article  26  of  the  joint  pro- 
ject of  the  Scandinavian  Countries,  dealing  with 
procedure  by  default :  he  thought,  however,  that 
it  was  premature  actually  to  discuss  this  question. 

M.  ADATCI  agreed  with  M.  Ricci-Busatti 
and  insisted  on  the  separation  which  should  be 
made  between  the  questions  of  organisation  and 
of  the  competence  of  the  Court. 

The  PRESIDENT  was  of  the  opinion  thai 
nearly  all  the  important  questions  on  the  Com- 
mittee's Agenda  had  now  been  explained.  He 
asked  the  members  to  formulate  proposals  so 
that  a  preliminary  vote  might  be  taken  as  soon 
as  possible. 

LORD  PHILLIMORE  pointed  out  that  there 
were  still  two  or  three  important  questions  to 
discuss:  first  the  question  of  the  substantive  law 
to  be  applied  by  the  Court,  then  the  question  of 
the  rules  of  procedure. 

The  PRESIDENT  recognised  the  importance 
of  the  first  question,  which  -certainly  should  be! 
studied  by  the  Committee.  Concerning  procedure, 
the  President  pointed  out  that  this  question 
had  already  been  discussed  thoroughly  not  less 
than  four  times:  first  of  all  in  1899,  afterwards 
in  1907,  in  connection  with  the  Court  of  Arbi- 
tration, with  the  InternatioYial  Prize  Court,  and 
with  the  scheme  for  the  establishment  of  a  Per- 
manent Court  of  Arbitral  Justice.  He  thought 
that  consequently  the  Committee  had  at  hand  the 
main  facts  necessary  for  the  elucidation  of  the 
questions  which  had  been  thus  discussed. 

LORD  PHILLIMORE,  however,  thought  that 
it  would  be  necessary  to  submit  texts. 

Mr.  ROOT,  in  connection  with  the  question 
of  rules  of  procedure,  thought  that  in  this  respect 
the  conclusions  of  the.  so-called  Project  of  the 
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sont  claires  et  satisfaisantes.  Dans  ces  conditions, 
et  en  consideration  de  la  fagon  approfondie  dont 
ces  regies  ont  deja  e"t£  etudiees,  il  suggere 
1'idee  de  prendre  comme  base  de  discussion  les 
dispositions  dudit  projet.  Ces  dispositions  pour- 
raient  etre  considere'es  comme  le  rapport  d'une 
sous-commission  charged  par  le  Comite  de  s'oc- 
cuper  d'elles. 

Le  PRESIDENT  exprime  1'avis  que  le  Co- 
mite ne  doit  point  re'gler  trop  en  detail  la  pro- 
cedure de  la  Cour.  Celle-ci  doit  formuler  elle- 
me'me  nombre  de  ces  regies  dans  son  reglement 
d'ordre  inte"rieur.  Les  dispositions  sur  la  proce- 
dure qui  devront  etre  soumises  k  1'approbation 
des  Etats  ne  doivent  porter  que  sur  des  points 
fondamentaux. 

M.  ALT  AMIR  A  souleve  une  question  d'ordre, 
Le  Secretariat  a  communique  aux  membres  copie 
d'une  lettre  adresse"e  par  M.  Albert  Thomas 
au  Secretaire-General  de  la  Socie"te  des  Nations 
relative  au  travail  du  Comite.  (Annexe  5).  Que 
doit  faire  le  Comite  a  propos  de  c.ette  communi- 
cation? 

Le  PRESIDENT  croit  qu'il  s'agit  d'un  simple 
accus^  de  reception  de  la  lettre. 

LORD  PHILLIMORE  fait  observer  que  la 
lettre  n'est  pas  adressee  au  Comite,  mais  a  Sir 
Eric  Drummond  qui  1'a  communiquee  au 
Comite.  Dans  ces  conditions,  il  croit  qu'on  doit 
se  borner  a  accuser  reception  de  la  lettre  a  S  i  r 
K  r  i  c  Drummond. 

Le  PRESIDENT  constate  que  le  Comite 
adopte  1'idee  suggeree  par  Lord  Phillimore. 

M.  HAGERUP,  en  consideration  des  difficul- 
tes  resultant  pour  le  Secretariat  du  fait  que  la 
reunion  de  ce  soir  sera  suivie  d'une  autre  le  len- 
demain  matin,  propose  que  le  Secretariat  soit 
dispense  de  deposer  le  proces-verbal  de  la  pre- 
sente  seance  une  heure  avant  la  reunion  du  len- 
demain  et,  en  outre,  que  cette  reunion  se  tienne, 
exceptionnellement,  de  1 1  a  I  heures. 

La  proposition  de  M.  Hagerup  est  adoptee, 
comme  une  mesure  exceptionnelle. 


Five  Powers  were  clear  and  satisfactory.  Under 
these  conditions  and  considering  how  thoroughly 
these  questions  had  already  been  studied,  he  sug- 
gested that  they  should  take  the  provisions  of 
this  project  as  a  basis  for  discussion.  They  might 
consider  those  provisions  as  though  they  were 
the  report  of  a  sub-committee  entrusted  by  the 
Committee  with  the  study  of  these  rules. 

The  PRESIDENT  thought  that  the  Commit- 
tee should  not  draw  up  the  procedure  of  the 
Court  in  too  much  detail.  The  Court  itself  ought 
to  formulate  these  rules  in  its  internal  regula- 
tions. The  rules  of  procedure  which  ought  to 
be  submitted  for  the  States'  approval  must  deal 
only  with  fundamental  points. 

M.  ALTAMIRA  raised  a  question  of  order. 
The  Secretariat  had  communicated  to  the  mem- 
bers copies  of  a  letter  addressed  by  M.  Albert 
Thomas  to  the  Secretary-General  of  the 
League  of  Nations  concerning  the  work  of  the 
Committee.  (Annex  5.1.  What  should  the  Com- 
mittee do  in  this  matter? 

The  PRESIDENT  thought  that  they  need  only 
acknowledge  the  receipt  of  the  letter. 

LORD  PHILLIMORE  pointed  out  that  the 
letter  was  not  addressed  to  the  Committee,  but 
to  Sir  Eric  Drum rnb n d,  who  had  commun- 
icated it  to  the  Committee.  Under  these  con- 
ditions he  thought  that  they  should  only  send  an 
acknowledgment  to  Sir  Eric  Drummond. 

The  PRESIDENT  declared  the  adoption  of 
Lord  Phillimore's  suggestion  by  the  Com- 
mittee. 

M.  HAGERUP,  in  view  of  the  difficulties  for 
the  Secretariat  resulting  from  the  fact  that  the 
meeting  of  this  evening  would  be  followed  by 
another  to-morrow  morning,  proposed  that  the 
Secretariat  should  be  excused  from  delivering 
the  proces-verbal  of  the  present  meeting  one 
hour  before  to-morrow's  meeting,  and  further  that 
that  meeting  be  held  between  1 1  and  i  as  an 
exceptional  case. 

M.  Hagerup's  proposal  was  adopted  as  an 
exceptional  measure. 


La  seance  est  levee  a  6  heures  de  1'apres-midi.         The  meeting  closed  at  6  p.m. 


Le  President: 

(signe)  Brn.  DESCAMPS. 

Le  Secretaire-General: 

(signe).  D.  ANZILOTTI. 


The  President: 

(signed)  Brn.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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ANNEXE   No.   i. 
Notice    de   M.   Loder. 

Citation  unilateraie  ou  accord  prealable. 

Sur  la  question  de  savoir  si,  pour  avoir  acces 
a  la  Cour  Permanente  de  Justice  Internationale, 
une  citation  unilateraie  pourra  suffire  ou  s'il  fau- 
dra  un  accord  prealable  des  parties,  je  me  per- 
mets  de  soumettre  les  observations  suivantes  a 
la  consideration  bienveillante  de  mes  honorables 
collegues. 

Dans  les  conversations  qui  se  sont  engagees 
a  ce  sujet,  on  s'est  exprime  dans  le  sens  suivant: 
le  texte  de  1'article  14  du  Pacte  exclut  la  citation 
unilateraie  et  par  suite,  un  accord  prealable  entre 
les  parties  est  requis  pour  entamer  le  proces  et 
en  saisir  la  Cour. 

II  me  semble  —  en  toute  modestie  —  que  cette 
opinion  n'est  pas  juste;  que  cette  interpretation 
de  1'article  ne  ressort  pas  du  texte  et  que  le  Pacte 
lui-meme,  ainsi  que  differents  articles  du  Traite 
de  Paix,  demontrent  que,  bien  au  contraire,  les 
auteurs  du  Covenant  n'ont  eu  en  vue,  et  pour  de 
bonnes  raisons,  que  la  citation  unilateraie. 

Le  texte  dit  que  ,,la  Cour  connaitra  de  tous 
differends  d'un  caractere  international  que  les  par- 
ties lui  soumettront". 

II  n'a  evidemment  pour  objet  que  la  determi- 
nation gene"rale  de  la  sphere  d'activit£  de  la 
Cour.  La  premiere  phrase  de  1'article  annonce 
1'existence  future  de  la  Cour,  la  seconde  deter- 
mine la  nature  des  differends  qu'elle  aura  a  juger. 
Si  dans  celle-ci,  on  avail  eu  1'intention  de  mettre 
en  evidence  que,  pour  obtenir  justice,  il  serait  ne"- 
cessaire,  comme  pour  obtenir  1'arbitrage,  d'avoir 
un  accord  prealable,  on  1'aurait  certainement  dit, 
en  de"pit  de  la  nonchalance  qui  ne  caracterise 
que  trop  la  redaction  du  Pacte.  On  3'aurait  sig- 
nifiE  expressement  parce  que,  du  fait  d'ajouter 
une  Cour  permanente  de  justice  a  une  Cour  non- 
permanente  ^arbitrage,  et  de  les  re'gler  se"pare- 
ment,  il  ne  dEcoule  pas  Evidemment  que  pour 
obtenir  justice  centre  son  adversaire,  on  devra 
acqu^rir  pr^alablement  son  consentement  gra- 
cieux.  Or,  le  texte  ne  le  dit  pas.  Pour  le  lui  faire 
dire,  il  faut  tenir  le  raisonnement  suivant:  1'ar- 
ticle dit:  ,,les  parties  lui  soumettront",  c'est  done 
qu'il  en  faut  au  moins  deux,  et  qu'elles  doivent 
se  presenter  ensemble,  d'ou  un  accord  prealable 
ne"cessaire. 


ANNEX  No.   i. 

Memorandum    by    M.   Loder. 

l 

Unilateral   summons   or  previous  agreement. 

Dealing  with  the  question  whether  unilateral 
summons  is  sufficient  to  have  access  to  the  Per- 
manent Court  of  International  Justice,  or  whether 
a  previous  agreement  between  the  parties  is 
required,  I  take  the  liberty  to  present  the  fol- 
lowing observations  for  the  kind  consideration 
of  my  honoured  colleagues. 

In  the  conversations  which  have  taken  place 
on  this  subject,  the  following  opinion  has  been 
expressed:  Article  14  of  the  Covenant  excludes 
unilateral  summons,  and  consequently  a  previous 
agreement  between  the  parties  is  necessary  to 
institute  proceedings  and  bring  a  case  before 
the  Court. 

In  my  humble  opinion  it  seems  that  this  opinion 
is  not  correct ;  that  this  interpretation  does  not 
follow  from  the  text,  and  that  the  Covenant  it- 
self, as  well  as  various  articles  of  the  Treaty 
of  Peace,  show  that  quite  on  the  contrary  the 
authors  of  the  Covenant  were  only  considering, 
and  for  good  reasons,  unilateral  summons. 

The  text  says  that  "the  Court  shall  be  compe- 
tent to  hear  and  determine  any  dispute  of  an 
international  character  which  the  parties  thereto 
submit  to  it." 

It  evidently  has  for  its  object  only  the  deter- 
mination of  the  general  sphere  of  the  Court's 
activity.  The  first  sentence  of  the  Article  announ- 
ces the  future  existence  of  the  Court,  the  second 
decides  the  nature  of  the  disputes  which  it  shall 
have  to  decide.  If  in  this  it  had  been  intended 
to  show  that  in  order  to  obtain  justice  it  would 
be  necessary,  as  in  the  case  of  arbitration,  to 
arrive  at  a  previous  agreement,  it  would  certainly 
have  been  said  so,  in  spite  of  the  carelessness 
which  is  only  too  much  a  characteristic  of  the 
drafting  of  the  Treaty.  It  would  have  been 
expressly  stated  because  by  the  fact  of  adding 
a  Permanent  Court  of  Justice  to  a  Court  of  Ar- 
bitration which  is  not  permanent,  and  in  organ- 
ising them  separately,  it  does  not  evidently 
follow  that  to  obtain  justice  against  one's 
adversaries,  one  should  have  to  obtain  their  gra- 
cious consent  beforehand.  But  the  text  does 
not  say  this.  To  make  it  say  this,  the  following 
reasoning  must  be  adopted:  The  article  says 
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Mais  on  peut,  tout  aussi  bien,  donner  k  ces 
mots  leur  sens  le  plus  simple,  le  plus  naturel  et 
le  plus  banal  aussi,  k  savoir:  que  la  Cour  con- 
naitra  de  tous  les  litiges  que  les  parties,  c'est  k 
dire  parties  A  ou  B  ou  C,  lui  soumettront  k 
1'avenir. 

A  quoi  bon,  autrement,  creer  cette  Cour?  Pour 
constituer  une  doublure  de  la  Cour  d'Arbitrage? 
Pour  conserver  un  6tat  de  choses  deplorable, 
et  continuer  k  ne  faire  justice  entre  deux  adver- 
saires  quTapres  avoir  obtenu  leur  consentement 
mutuel,  leur  accord  sur  la  formule  du  grief  et 
le  choix  des  juges?  Cela  n'en  valait  pas  la  peine. 
On  ne  sait  que  trop  comment  ceux  qui  se  sentent 
coupables  aux  yeux  du  droit  et  de  la  justice  sa- 
vent  profiler  de  leur  situation,  n'approuvant  ja- 
mais  rien,  et  font  servir  k  leurs  fins  les  exceptions 
et  les  subterfuges. 

La  difference  entre  arbitrage  et  justice  ne  se 
trouve  pas  dans  la  nature  de  la  decision  rendue. 
Dans  les  deux  cas  le  droit  et  1'^quitd  peuveht 
etre  sauvegarde's,  M.  le  President  1'a  tres  bien 
ddmontr£  dans  son  discours  au  debut  de  nos 
discussions.  Mais  dans  1'arbitrage,  il  faut  le  con- 
sentement de  la  partie  ad  verse  pour  que  justice  soit 
faite  et  son  concours  pour  la  definition  du  point 
en  litige,  ainsi  que  pour  le  choix  des  juges  qu'elle 
peut  re"cuser  s'ils  n'ont  pas  1'heur  de  lui  plaire. 
L'arbitrage,  c'est  un  combat  avant  le  combat. 

Le  Pacte  n'a  pas  voulu  abolir  1'arbitrage,  mais 
il  a  de"sir6  placer  k  cot£  de  lui  une  Cour  de 
Justice. 

Elle  doit  £tre  permanente,  et  laisser  la  porte 
ouverte  a  ceux  qui  se  pr£senteront  pour  lui 
demander  de  re"gler  tous  les  differends  qui 
rentrent  dans  les  limites  de  sa  competence, 
mais  le  concours  gracieux  de  1'adversaire  n'est 
plus  requis;  on  s'arrangera  sans  lui. 

Le  Traite  de  Paix  de"montre  que  tel  est  bien 
r6ellement  le  sens,  la  signification  de  la  nou- 
velle  institution.  Au  cours  des  de"bats  actuels, 
1'attention  des  membres  du  Comitd  s'est  fixe"e 
sur  diff^rents  articles  qui  renvoient  a  la  decision 
de  la  Cour  •  sans  compromis  ou  rien  qui  y 
ressemble. 

En  1907  on  a  vainement  essay£  de  cr£er  une 
Cour  de  Justice. 

C'e"tait  tou jours  une  Cour  de  Justice  Arbitrate. 
Comment  aurait-il  pu  en  eitre  autrement?  Le  lien 
entre  les  Etats  manquait. 

Ce  n'est  que  par  1'avenement  de  la  Socie"t6 
des  Nations  que  la  possibility"  de  1'existence  d'une 
vraie  Cour  de  Justice  fut  cre^e,  une  Cour  ou 
le  demandeur  n'aura  plus  k  attendre  le  bon  vou- 
loir  de  son  adversaire.  C'est  une  telle  Cour  que 
le  Pacte  a  voulu,  et  non  point  une  doublure  inutile. 


"which  the  parties  shall  submit  to  it",  therefore 
there  must  be  at  least  two  parties,  and  they  must 
appeal  to  the  Court  together,  for  which  a  previous 
agreement  is  necessary. 

But  it  is  just  as  easy  to  give  these  words 
their  simpler  meaning,  their  natural  meaning, 
and  also  their  more  common  meaning :  that  is, 
that  the  Court  will  take  cognisance  of  all  cases 
that  the  parties,  that  is  to  say,  parties  A.  or  B. 
or  C.  will  submit  to  it  in  the  future. 

Otherwise,  why  create  this  Court?  In  order  to 
duplicate  the  Court  of  Arbitration?  To  continue 
a  deplorable  state  of  affairs  and  administer  justice 
between  two  contesting  parties  only  after  having 
obtained  their  mutual  consent,  and  their  agree- 
ment on  the  wording  of  the  complaint,  and  on 
the  choice  of  judges?  That  is  not  worth  the 
trouble.  It  is  only  too  well  known  that  those 
who  feel  themselves  offenders  in  the  eyes  of  the 
law  and  of  justice  know  how  to  profit  by  their 
position;  they  never  agree  to  anything,  and  make 
exceptions  and  subterfuges  serve  their  ends. 
The  difference  between  arbitration  and  justice 
is  not  to  be  found  in  the  nature  of  the  decision 
rendered.  In  both,  law  and  equity  may  be  pro- 
tected. The  President  has  shown  this  very 
clearly  in  his  speech  at  the  beginning  of  our 
discussion.  But  in  arbitration  the  consent  of  the 
opposing  party  is  necessary  before  justice  can 
be  done;  his  concurrence  on  the  definition  of 
the  disputed  point  is  necessary,  as  well  as  his 
agreement  to  the  choice  of  judges  whicjh  he  may 
rule  out  if  by  chance  they  do  not  please  him. 
Arbitration  means  a  combat  before  the  combat. 

The  Covenant  did  not  intend  to  abolish  arbi- 
tration, but  it  wished  to  place  beside  it  a  Court 
of  Justice. 

The  latter  must  be  permanent,  it  must  be  open 
to  all  who  present  themselves  before  it  for  a 
decision  in  all  cases  which  come  within  the 
bounds  of  its  competence.  The  gracious  consent 
of  the  adversary  is  no  longer  required:  one  can 
do  without  him. 

The  Treaty  of  Peace  shows  that  such  is  really 
the  meaning  of  the  new  institution.  During  the 
present  discussions  the  attention  of  the  mem- 
bers of  our  Committee  has  been  directed  to 
various  articles  which  refer  to  decision  by  the 
Court,  without  compromise  or  anything  resem- 
bling it. 

In  1907  a  vain  attempt  was  made  to  create 
a  Court  of  Justice. 

It  was  still  a  Court  of  Arbitral  Justice. 
How  could  it  have  been  otherwise?  The  bond 
between  the  States  was  lacking. 

It  was  only  the  institution  of  the  League  of 
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Ce  serait  a  mon  avis  lui  faire  manquer  son  but, 
que  de  suivre  toujours  1'ancien  sillon,  que  de 
s'attacher  indefiniment  a  1'interpretation  d'un 
article,  qui,  pris  dans  son  sens  naturel,  ne  prete 
a  aucune  equivoque. 

Le  Pacte  a  voulu  faire  ce  pas  en  avant,  qui 
constitue  un  reel  progres.  Notre  collegue  Mr. 
Root  1'a  clairement  demontre.  Et  a  mon  avis 
il  faut  declarer  ouvertement  que  le  pas  est  fait. 
Je  m'associe  a  la  proposition  de  Mr.  Root  d'in- 
serer  au  projet  de  ce  Comite  1'article  21  des 
Cinq  Etats. 

Quelques-uns  de  nos  collegues  pr&ejident  que 
c'est  inutile  parce  qu'il  ferait  double  emploi 
avec  1'article  14  du  Pacte.  Je  crois  que  ce  n'est 
pas  exact,  mais  quand  il  le  serait,  ce  ne  serait 
pas  une  raison  pour  nous  de  nous  abstenir  de 
statuer  sur  ce  qui  rentre  dans  notre  projet,  par 
la  nature  meme  du  sujet  qu'on  y  traite. 


Nations  that  made  possible  a  real  Court  of 
Justice,  a  Court  where  the  plaintiff  would  no 
longer  have  to  wait  upon  the  good  will  of  his 
opponent.  It  is  such  a  Court  that  is  intended  in 
the  Covenant,  and  not  a  useless  duplication. 

In  my  opinion  it  would  cause  the  Covenant  to 
miss  its  goal,  to  follow  always  in  the  old  track, 
to  adopt  a  vague  interpretation  of  an  article  which 
taken  in  its  natural  meaning  was  unmistakable. 

The  intention  of  the  Covenant  was  to  take 
this  step  which  would  constitute  a  real  pro- 
gress. Our  colleague,  Mr.  Root,  has  shown  it 
clearly.  In  my  opinion,  we  must  openly  declare 
that  this  step  forward  has  been  taken.  I  agree 
with  the  proposal  of  Mr.  Root  to  insert  in  the 
Committee's  plan  article  21  of  the  Five  Powers. 

Some  of  our  colleagues  think  that  it  is  use- 
less, because  it  would  duplicate  article  14  of  the 
Covenant!  I  do  not  think  this  is  correct,  but  even 
if  it  were  so,  it  would  not  be  a  reason  for  us  to 
abstain  from  putting  into  our  project  a  point 
which  ought  to  be  there  from  the  very  nature  of 
the  subject  dealt  with. 
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ANNEXE  No.  2. 

• 

Article  sur  la  question  de  competence  propose 
par  Lord  Phillimore. 

S'il  n'y  a  pas  de  convention  spe'ciale  entre  las 
parties,  la  Cour  Permanente  de  Justice  Interna- 
tionale sera  censee  etre  la  Cour  d' Arbitrage  pre"- 
vue  a  1'article  13  du  Pacte,  et  sera  ainsi  compe'- 
tente  pour  juger  tous  les  diff trends  entre  les 
parties  relatives  a: 

a.  I'tnterpre'tation  d'un   trait£; 

b.  tout  point  de  droit  international; 

c.  la  realite  de  tout  fait,  qui,    s'il  e"tait  e*tabli, 
constituerait  la  rupture  d'un  engagement  in- 
ternational; 

d.  1'etendue  ou  la  nature  de  la  reparation  due 
pour   la   rupture  d'un  engagement  interna- 
tional; 

e.  rinterpre"tation  d'une  sentence  rendue  par  la 
Cour. 

La  Cour  sera  egalement  compe'tente  dans  les 
cas  que  lui  sont  dtJfe'res  par  le  Trait6  de  Versailles. 

Dans  tous  les  cas  nomme's  ci^lessus  les  parties 
seront  cens^es  6tre  convenues  de  soumettre  le  dif- 
fe"rend  a  la  Cour;  de  sorte  que  la  Cour  sera  com- 
pe'tente d'en  prendre  connaissance  selon  les  pro- 
visions de  1' Article  14  du  Pacte,  et  1'une  des  par- 
ties peut  demander  a  la  Cour  de  prendre 
connaissance  du  differend  sans  autre  assentiment 
prealable  de  1'autre  partie. 

Note  de  Lord  Phillimore. 

Selon  mon  id£e,  et  je  crdis  celle  de  la  plupart 
de  mes  Collegues,  la  Cour  n'est  pas  competente, 
d'apres  les  termes  de  1'article  14,  a  moins  que 
chacune  des  parties  lui  soumette  le  differend. 
Meme  si  (ce  dont  je  doute  excepte  dans  les  cas 
prevus  dans  le  Trait6  de  Versailles)  Ton  s'est 
engag£  a  soumettre  un  differend  a  la  Cour,  et 
que  si,  en  fait,  on  «ie  le  soumette  pas,  il  n'y 
aura  pas  de  competence. 

Mais  il  faudra  une  convention  a  laquelle  les 
Etats  composant  la  Soci^t6  des  Nations  doivent 
etre  parties,  pour  e"tablir  la  Cour.  Par  cette  con- 
vention, on  pourra  dormer  a  la  Cour  une  com- 
petence quelconque,  malgrd  que  cette  competence 
n'ait  pas  6t6  donn^e  par  le  Pacte  original. 

II  sera  peut-etre  bien  d'ajouter  un  mot  a  notre 
rapport,  justifiant  nos  recommandations  par  cette 
raison. 


ANNEX   No.   2. 

Article  on  the  subject  of  jurisdiction  proposed 
by  Lord  Phillimore. 

In  the  absence  of  any  special  convention  be- 
tween the  parties,  the  Permanent  Court  of  Inter- 
national Justice  shall  be  deemed  to  be  the  Court 
of  Arbitration  mentioned  in  Article  13  of  the 
Covenant,  and  shall  have  jurisdiction  in  all  cases 
of  disputes  between  States,  which  involve: 

a.  the  interpretation  of  a  Treaty; 

b.  any  question  of  International  Law; 

c.  the  existence  of  any  fact,   which,   if  esta- 
blished, would  constitute  a  breach  of  any 
International  obligation; 

d.  the  extent  or  nature  of  the  reparation  to  be 
made  for  any  such  breach; 

e.  the  interpretation  of  its  own  judgments. 
The  Court  shall  also  have  jurisdiction  in  the 

several  cases  which  are  referred  to  it  by  the 
Treaties  of  Versailles. 

In  all  the  cases  above  mentioned  the  parties 
shall  be  deemed  to  have  agreed  to  submit  the 
dispute  to  the  Court  so  that  the  Court  will  be 
competent  to  hear  and  determine  it  according 
to  the  provisions  of  Article  14  of  the  Covenant, 
and  either  of  the  parties  may  require  the  Court 
to  exercise  jurisdiction  without  any  further  assent 
on  the  part  of  the  other  party. 


Note  by  Lord  Phillimore. 

In  my  view,  and  that,  I  think,  of  most  of  my 
Colleagues,  no  power  is  given  to  the  Court  by 
Article  14,  unless  the  parties  submit  the  dispute 
to  it.  Even  if  they  were  bound  (which  I  doubt) 
to  submit  any  dispute  to  the  Court  (except  those 
provided  in  the  Treaties  of  Versailles)  unless,  in 
fact,  they  submit,  there  would  be  no  jurisdiction. 

But  the  Court  can  only  be  established  by  a 
Convention,  to  which  the  Miembers  of  the  League 
must  be  parties,  and  by  that  Convention  they 
can  give  the  Court  any  jurisdiction  which  they 
please,  though  it  was  not  given  by  the  Original 
Covenant. 

Perhaps/ we  should  append  a  note  to  our  report, 
justifying  our  recommendation  by  this  consider- 
ation. 
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ANNEX  No.  3. 


Proposition  de   Lord  Phillimore  avec  Amendement        Proposal  by  Lord  Phillimore  with  amendment 
de  M.   Hagerup.  by  M.   Hagerup. 


S'il  n'y  a  pas  de  convention  contraire  entre  les 
parties,  la  Cour  Permanente  de  Justice  Interna- 
tionale sera  cense"e  etre  la  Cour  d'Arbitrage  pre- 
vue  a  1'article  13  du  Pacte,  et  sera  ainsi  compe- 
tente  pour  juger  tous  les  diffe"rends  entre  les 
parties  relatives  a: 

a.  1'interpretation  d'un   traite; 

b.  tout  point  de  droit  international; 

c.  la  realite"  de  tout  fait,  qui,  s'il  e"tait  etabli, 
constituerait  la  rupture  d'un  engagement  in- 
ternational; 

d.  1'etendue  ou  la  nature  de  la  reparation  due 
pour   la   rupture  d'un  engagement  interna- 
tional; 

e.  l'interpre"tation  d'une  sentence  rendue  par  la 
Cour. 

La  Cour  sera  e"galement  competente  dans  les 
cas  qui  lui  sont  defer6s  par  le  Traite  de  Ver- 
sailles, ainsi  que  lorsque  les  Parties  se  sont  en- 
gag^es  par  une  convention  a  soumettre  a  la 
Cour  Internarionale  ou  bien  tous  les  conflits  sur- 
\  enus  entre  elles,  ou  bien  certaines  categories 
d'affaires,  ou  bien  un  diffe"rend  special. 

Dans  tous  les  cas  nomm£s  ci-dessus  les  parties 
seront  conside"rees,  dans  le  sens  de  1'article  14 
du  Pacte,  comme  etant  convenues  de  soumettre 
le  differend  a  la  Cour;  1'une  des  parties  peut 
demander  a  la  Cour  de  prendre  connaissance  du 
differend  sans  autre  assentiment  prealable  de 
1'autre  partie.  Par  consequent,  lorsqu'une  des 
Parties  ne  se  pr^sente  pas  a  la  Cour  ou  autrement 
s'abstient  de  se  prononcer  dans  1'affaire,  1'autre 
partie  peut  exiger  que  1'affaire  soit  juge"e  par  la 
Cour  de  Justice  Internationale,  sur  la  base  de 
rexpose"  des  fails  fourni  par  la  Partie,  pourvu 
que  cet  expos6  ne  soit  pas  contraire  aux  preuves 
presentees  a  la  Cour  ou  k  des  faits  notoires. 


In  the  absence  of  any  Convention  to  the  con- 
trary between  the  Parties  the  Permanent  Court  of 
International  Justice  shall  be  deemed  to  be  the 
Court  of  Arbitration  mentioned  in  Article  13 
of  the  Covenant,  and  shall  have  jurisdiction  in 
all  cases  of  disputes  between  States,  which 
involve : 

a.  the  interpretation  of  the  Treaty; 
&.  any  question  of  International  Law; 

c.  the  existence  of  any  fact,   which,   if  esta- 

blished, would  constitute  a  breach  of  any 
international  obligation ; 

d.  the  extent  or  nature  of  a  reparation  to  be 
made  for  any  such  breach; 

e.  the  interpretation  of  its  own  judgments. 

The  Court  shall  also  have  jurisdiction  in  the 
several  cases  which  are  referred  to  it  by  the 
Treaties  of  Versailles,  and  also  in  cases  in  which 
the  parties  have  bound  themselves  by  a  Conven- 
tion to  submit  to  the  International  Court,  either 
all  disputes  arising  between  them  or  certain 
classes  of  affairs,  or  a  special  dispute. 

In  all  the  cases  above  mentioned  the  parties 
shall  be  deemed  to  have  agreed  to  submit  the 
dispute  to  the  Court,  so  that  the  Court  will  be 
competent  to  hear  and  determine  it  according 
to  the  terms  of  Article  14  of  the  Covenant; 
and  either  of  the  Parties  may  require  the  Court 
to  exercise  jurisdiction  without  any  further  assent 
on  the  part  of  the  other  party.  Consequently, 
if  one  of  the  parties  does  not  enter  an  appearance 
in  the  Court,  or  abstains  in  any  other  way  from 
stating  its  intentions  in  the  case,  the  other  party 
may  demand  that  the  case  shall  be  tried  by  the 
Court  of  International  Justice  upon  the  basis  of 
the  statement  of  facts  supplied  by  the  latter 
party,  provided  that  this  statement  is  not  contrary 
to  proofs  submitted  to  the  Court  or  to  common 
knowledge. 
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Note  du  Baron  Descamps  sur  la  question   de 
la  Judicature  Obligatoire. 

La  question  de  savoir  dans-quelle  mesure,  in- 
de'pendamment  des  conventions  qui  peuvent  Her 
d'autre  part  les  parties,  il  y  a  lieu  d'adopter,  dans 
la  convention  concernant  1'Office  ge"ne"ral  de  la 
justice  internationale,  pour  1'ensemble  des  Etats 
contractants,  la  regie  de  la  judicature  obligatoire, 
doit  etre  bien  posee  et  re"solue,  si  possible,  en 
un  esprit  de  sage  progres. 

A  coup  sur,  la  procedure  juridictionnelle,  lors- 
qu'on  la  compare  k  la  procedure  guerriere,  ap- 
parait  k  tous  comme  la  proc6dlure  la  plus  con- 
forme  k  la  raison,  k  1'humanitd  et  meme  k 
l'inte"ret  des  parties  en  tant  qu'elles  ne  recherchent 
que  la  juste  et  loyale  satisfaction,  par  la  voie 
la  moins  ale'atoire,  de  leurs  revendications  legi- 
times.  Dans  la  procedure  guerriere  en  effet, 
chaque  Etat  s'e'rige  en  juge  de  ses  propres  re- 
vendications et  pretend  imposer  par  la  force  sa 
maniere  de  voir  a  1'adversaire,  en  telle  sorte  que 
le  triomphe  entre  les  preventions  concurrentes 
est  abandonn£  au  sort  violent  des  armes.  Dans 
la  procedure  juridictionnelle,  la  solution  du  litige 
est  confie'e  k  un  juge  impartial  appe!6  k  fixer 
le  droit  des  parties.  Ce  n'est  done  pas  sans  raison 
que  la  Premiere  Conference  de  La  Haye  a 
declare  que  la  procedure  juridictionnelle  —  consi- 
dered par  elle  sous  les  especes  de  1'arbitrage  - 
constitue  le  moyen  k  la  fois  le  plus  Equitable 
et  le  plus  efficace  de  terminer  tout  au  moins  les 
litiges  d'ordre  juridique. 

Nul  ne  conteste  aujourd'hui  que  de  tels  litiges 
ne  doivent  relever  plutot  d'une  juridiction  que 
de  la  guerre. 

Mais  ici  s'offrent  precise"ment  deux  observa- 
tions dont  il  semble  qu'il  y  ait  lieu  de  tenir 
compte : 

II  y  a  des  litiges  qui  ne  peuvent  etre  formulas 
ni  re"solus  juridiquement,  comme  les  contestations 
d'interets'  et  les  diff trends  d'ordre  politique. 

II  y  a  des  litiges,  meme  d'ordre  juridique, 
dans  lesquels,  aux  yeux  de  certains  Etats,  1'adop- 
tion  d'une  procedure  juridictionnelle  impliquerait 
1'abandon  de  droits  considers,  k  tort  ou  k  raison, 
comme  inalidnables. 

La  question  qui  se  pose  pratiquement  est  done 
de  savoir  comment  dans  un  ensemble  de  dis- 
positions visant  un  accord  ge"ne"ral  concernant 


ANNEX    No.    4. 

t 

Note  by  Baron  Descamps  on  the  question 
of  Compulsory  Jurisdiction. 

The  following  question  should  be  clearly 
stated  and  if  possible  settled  in  an  intelligently 
progressive  spirit :  to  what  extent,  independently 
of  existing  Conventions  between  the  parties,  is 
it  advisable  to  insert  the  rule  of  compulsory 
jurisdiction  for  all  States  in  the  Convention  con- 
cerning the  general  Office  of  International 
Justice? 

Judicial  procedure,  when  compared  to  bellig* 
ere.nt  methods,  appears  unmistakably  to  all  as 
the  method  conforming  more  to  reason,  to  hum 
anity,  and  even  the  interest  of  parties,  in  so  fai 
as  they   seek  fair  and  just   satisfaction  by   the 
least   aleatory   way  for  their   legitimate   claims. 
By  the  use  of  belligerent  methods  each  State 
in  fact  erects  itself  as  judge  of  its  own  claims 
and  undertakes  to  impose  by  force  its  viewpoint 
on  the  opponent,  in  such  a  way  that  the  force 
of  arms   decides   which   of  the   conflicting  de- 
mands   shall    predominate.    By    use    of    judicial 
methods  the  decision   of  a   case   is   left   to   an 
impartial     judge,     called     upon     to    administef 
justice    between    the    parties.    It    was    therefore 
not     without     cause,     that     the     First     Hague 
Conference  stated  that  judicial  procedure,  con- 
sidered by  it  in  the  form  of  arbitration,  constitu- 
ted both  the  most  equitable  and  at  the  same 
time  the  most  efficient  means  of  settling  at  least 
all  cases  of  legal  character. 

To-day  no  one  disputes  the  fact  that  such  cases 
should  be  settled  by  trial  rather  than  by  War. 

Here  however  two  points  arise  which  should 
be  considered : 

There  exist  cases  which  can  neither  be  stated 
nor  decided  legally,  such  as  conflicts  of  interest 
and  political  disputes. 

There  exist  cases  even  of  legal  character,  in 
which  the  adoption  of  legal  methods  would  im- 
ply, according  to  certain  States'  view,  the  aban- 
donment of  rights  considered  rightly  or  wrongly 
inalienable. 

The  question  therefore  which  arises  in  prac- 
tice is  to  ascertain  to  what  extent  it  is  possible 
in  a  body  of  provisions  providing  for  a  gen- 
eral agreement  on  Compulsory  Jurisdiction  to* 
give  such  jurisdiction  all  the  scope  to  which  it 
is  entitled,  considering  in  an  appropriate  degree 
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la  judicature  obligatoire,  il  est  possible  de  don- 
ner  a  cette  judicature  1'extension  qu'elle  peut 
revendiquer  a  tant  de  litres,  en  tenant  compte, 
dans  une  mesure  convenable,  de  reserves  qui,  si 
elles  ne  pouvaient  se  formuler,  menaceraient  de 
r£agir  sur  la  conclusion  d'un  accord  international 
g£ne"ral. 

Voici  1'indication  de  quelques  points  dont 
1' elucidation  pourrait  peut-etre  donner  satisfaction 
a  la  diversite  des  opinions  en  presence. 

I.  Doivent  etre  soumis  a  la  procedure  juri- 
dictionnelle  excluant  toute  autre  procedure  comme 
moyen  definitif  de  solution: 

1.  Les   differends    d'ordre   juridique   sauf   une 
reserve  a  envisager  comme  possible. 

Sont  essentiellement  reconnus  comme  dif- 
ferends d'ordre  juridique,  les  litiges  relatifs 
a  1'mterpretation  d'un  trait6,  a  toute  question 
de  droit  international,  a  la  realite  de  tout 
fait  qui,  s'il  etait  etabli,  constituerait  la 
violation  d'une  obligation  Internationale,  ou 
a  1'etendue  ou  a  la  nature  de  la  reparation 
due  pour  une  telle  violation. 

2.  Les  differends  qui,  bien  que  ne  pouvant  etre 
formules  et  resolus  juridiquement,  sont  as- 
similes  au  point  de  vue  juridictionnel  aux 
differends   d'ordre  juridique   en   vertu  d'un 
accord   general   ou    special    intervenu   entre 
les  parties  en  litige. 

II.  Doivent    etre  considered   a   part   les   diffe- 
rends   qui    ne    sont   pas   d'ordre   juridique    et   a 
l'egard  desquels  les   parties  en   litige  n'ont  pas 
manifeste  par  un  accord  la  volonte  de  procdder 
par  la  voie  juridictionnelle. 

III.  Peuvent  encore  occuper  une  place  a  part 
les   differends,  meme  d'ordre   juridique,   frappes 
d'une  reserve  du  chef  d'implication  dans  le  litige 
d'un  droit  declare  inalienable. 

IV.  En  cas  de  contestation  conoernant  le  carac- 
tere   juridique  ou   non   d'un  differend,    ce   point 
doit   faire    1'objet,    en    ordre    prejudiciel,    d'une 
decision  par  la  voie  juridictionnelle. 

II  en  est  de  meme  en  cas  de  contestation  sur 
le  point  de  savoir  si  un  differend  qui  n'est  pas 
en  soi  de  nature  juridique  a  6t6  assimil£  par  les 
parties  aux  differends  d'ordre  juridique,  et  en 
cas  d'exception  fonde'e  sur  une  reserve  du  chef 
d'implication  dans  le  litige  d'un  droit  declar£ 
inalienable. 

V.  Au  cas  ou  1'une  des  parties  en  litige  refuse 
de  proceder  par  la  voie  juridictionnelle,  alors  que 
1'autre  partie  soutient  qu'il  y  a  engagement  con- 


reserves  which  if  they  may,  not  be  made,  may 
threaten  to  jeopardise  a  general  international  un- 
derstanding. 

Below  is  a  list  of  points  concerning  which 
an  explanation  may  satisfy  present  differences 
of  opinion. 


I.  The  following  should  be  submitted  to  judi- 
cial procedure  exclusively : 

1 .  Disputes  of  a  legal  character,  with  a  pos- 
sible reservation. 

Cases  considered  as  essentially  of  legal 
character  are,  disputes  relating  to  the 
interpretation  of  a  Treaty,  any  question  of 
International  Law,  the  reality  of  any  fact, 
which,  if  established,  would  constitute  a 
violation  of  an  international  obligation,  or  the 
extent  or  nature  of  reparation  due  for  such 
violation. 

2.  Disputes    which,    although    unable  to    be 
stated  or   settled   legally,   are   comparable 
from  the  point   of  view  of  jurisdiction  to 
disputes  of  legal  character  by  virtue  of  a 
general  or  special  agreement  arrived  at  by 
the  parties  concerned. 

II.  Disputes  which  are  not  of  legal  character 
and  regarding  which  the  parties  concerned  have 
not  manifested  by  mutual  consent  their  willing- 
ness to  proceed  by  judicial  methods  should  be 
considered  separately. 

III.  Separate  consideration  may  also  be  given 
to  disputes  even  of  a  legal  character,  affected 
by  the  reservation  of  a  right  declared1  inalienable. 

IV.  In  case  of  a  contest  concerning  the  legal 
or  non-legal   character  of  a   dispute,   this  point 
should  be  the  subject  of  an  interlocutory  decision 
rendered  judicially. 

The  same  procedure  should  be  followed  in 
cases  of  contest  on  the  point  whether  a  dispute 
not  itself  of  legal  character  has  been  made  com- 
parable to  one  of  legal  character  by  the  parties 
concerned,  and  in  case  of  an  exception  founded 
on  the  reservation  of  a  right  declared  inalienable. 

V.  In  case  one  of  the  parties  concerned  refuses 
to  proceed  by  judicial  methods  when  the  other 
party    maintains    that    there   is   a    conventional 
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ventionnellement  pris  a  cet  egard  vis-a-vis  d'elle, 
cette  demiere,  apres  avoir  exercd  le  recours  nor- 
mal par  les  voies  diplomatiques,  peut  citer  la  pre- 
miere devant  la  juridiction  reconnue  competente, 
a  1'effet  de  faire  decider  s'il  y  a  inex^cution  d'un 
engagement  assume\  Et  en  cas  de  decision  affir- 
mative, elle  a  titre  autorise'  pour  demander  au 
juge  de  statuer  de'finitivement  sur  le  fond  du 
litige. 


agreement  to  this  effect  between  the  parties,  the 
latter,  if  it  has  been  impossible  to  settle  the 
dispute  by  diplomatic  means,  may  summon  the 
former  before  the  recognised  competent  juris- 
diction, for  the  purpose  of  obtaining  a  decision 
whether  there  is  a  breach  of  contract.  In  case 
of  an  affirmative  decision  the  latter  is  entitled 
to  demand  that  the  judge  render  a  final  decision 
on  the  question  at  issue. 
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Letter  from  M.  Albert  Thomas  to 
Sir  Eric  Drummond. 


Bureau  International  da  Travail 
7 ,  Seymour  Place 
W.  1. 


International  Labour  Bureau. 
7  Seymour  Place, 
W.  1. 


Le"  23  Fevrier  1920. 
Mon  cher  Secretaire  General, 

Le  Conseil  de  la  Societe  des  Nations  a  decid6 
d'etudier  la  constitution,  le  plus  rapide  possible, 
de  la  Cour  Permanente  de  Justice  Internationale. 

Le  Conseil  a  confie,  je  crois,  a  une  Commis- 
sion de  Juristes  le  soin  de  re"diger  un  avant- 
projet. 

Puis-je  vous  demander  de  faire  parvenir  a  la 
Commission  quelques  observations  ou  quelques 
demandes  de  la  part  du  Bureau  International  du 
Travail  ? 

En  vertu  de  1'article  415  du  Traite  de  Paix, 
en  effet,  lorsque  les  recommandations  faites  a 
un  ou  plusieurs  Gouvernements  dans  un  diffe"- 
rend  concernant  les  questions  du  travail  ne  sont 
pas  acceptees  par  ces  Gouvernements,  ceux-ci 
peuvent,  s'ils  le  desirent,  ,,soumettre  le  differend 
a  la  Cour  Permanente  de  Justice  Internationale 
de  la  Societe  des  Nations". 

De  meme,  en  vertu  de  1'article  416,  tout  Mem- 
bre  de  1'organisation  Permanente  du  Travail  a 
le  droit  de  soumettre  a  la  Cour  Permanente  de 
Justice  Internationale  le  cas  d'un  autre  Membre 
qui  ne  respecte  pas  les  recommandations  ou  les 
conventions. 

L'article  417  specific  que  la  decision  de  la  Cour 
Permanente  de  Justice  Internationale,  dans  de 
pareils  cas,  n'est  pas  susceptible  d'appel. 

Et,  en  vertu  de  1'article  418  et  de  1'article  419, 
les  sanctions  d'ordre  e'conomique  peuvent  etre 
prises  centre  les  Etats  qui  violent  les  decisions. 

Ces  articles  soulevent  deux  series  de  questions 
sur  lesquelles  je  me  permets  d'attirer  1'attention 
du  Conseil  de  la  Socie"t£  des  Nations  et  de  la 
Commission  des  Juristes  qui  traivaille  pour  lui: 

i.  II  importerait  d'abord  de  ddfinir  le  role  du 
Bureau  International  du  Travail.  C'est  a  lui,  eVi- 
demment,  qu'il  appartiendra,  dans  ce  cas,  d'in- 


February   23rd,    1920. 
My  dear  Secretary-General, 

The  Council  of  the  League  of  Nations  has 
decided  to  study  the  question  of  establishing  the 
Permanent  Court  of  International  Justice  as 
speedily  as  possible. 

I  believe  the  Council  has  entrusted  the  task 
of  preparing  a  draft-scheme  to  a  Committee  of 
Jurists. 

May  I  ask  you  to  acquaint  the  Committee  with 
certain  observations  or  requests,  put  forward  by 
the  International  Labour  Bureau? 

By  virtue  of  Article  415  of  the  Treaty  of  Peace, 
if  recommendations  made  to  one  or  more  Gov- 
ernments in  a  dispute  concerning  Labour  ques- 
tions are  not  accepted  by  these  Governments, 
they  may,  if  they  wish  to,  "submit  the  dispute 
to  the  Permanent  Court  of  International  Justice 
of  the  League  of  Nations." 

In  the  same  way,  by  virtue  of  Article  416, 
any  Member  of  the  permanent  Labour  organi- 
sation has  the  right  to  submit  to  the  Permanent 
Court  of  International  Justice  the  case  arising 
when  another  Member  does  not  respect  recom- 
mendations or  conventions. 

Article  417  lays  down  that  the  decision  of 
the  Permanent  Court  of  International  Justice  in 
such  cases  is  final. 

Further,  by  virtue  of  Articles  418  and  419, 
economic  penalties  can  be  enforced  against  States 
who  violate  the  Court's  decisions. 

These  articles  raise  two  series  of  question^, 
to  which.'  I  take  the  liberty  of  calling  the  attention 
of  the  Council  of  the  League  of  Nations,  and  of 
the  Committee  of  Jurists  working  for  it: 

I.  First  of  all,  the  role  of  the  International 
Labour  Bureau  must  be  defined.  Evidently,  it  will 
be  the  task  of  the  Labour  Bureau,  in  such  cases, 
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troduire  la  plain te  et,  si  j'ose  le  dire,  d'e"tablir  le 
r^quisitoire. 

En  vertu  des  articles  409  et  suivants  c'est  en 
effet  au  Bureau  que  revient  le  soin  de  suivre  toute 
la  procedure  avant  qu'il  ne  soit  recouru  a  la  Cour 
Permanente  de  Justice  Internationale. 

2.  Pour  que  la  Cour  Permanente  puisse  ap- 
puyer  des  decisions  sur  une  connaissance  exacte 
des  faits  en  matiere  de  Travail,  et  pour  qu'elle 
offre  ainsi  toute  garantie,  il  importe  ou  bien  que 
des  patrons  et  des  ouvriers  fassent  partie  de  la 
Cour  de  Justice,  ou  bien  des  Conseillers  Techni- 
ques ou  de  Groupements  d'Experts  soient  preVus. 

La  pre"sente  lettre  a  simplement  pour  objet  de 
ne  pas  laisser  les  travaux  de  la  Commission  de 
Juristes  sans  qu'elle  ait  6t6  saisie  de  nos  observa- 
tions ou  de  nos  demandes.  Nous  nous  re'servons 
ulte'rieurement  de  vous  faire  parvenir  sur  le  sujet 
les  re"sultats  d'etudes  nouvelles. 

Veuillez  agre"er,  mon  cher  Secretaire  Ge"ne"ral, 
1'assurance  de  ma  consideration  bien  distingue"e 
et  mes  sentiments  tres  cordiaux. 


to  tnak<^  the  accusation,  and,  if  I  may  say  so, 
to  act  as  prosecutor. 

By  virtue  of  Article  409  and  the  following  ar- 
ticles, the  task  of  carrying  out  the  procedure, 
before  recourse  is  had  to  the  Permanent  Court 
of  International  Justice,  falls  upon  the  Labour 
Bureau. 

2.  In  order  that  the  Permanent  Court  may  base 
its  decisions  upon  an  exact  knowledge  of  the 
facts  in  Labour  questions,  and  in  order  that  a 
just  decision  may  be  guaranteed,  it  is  necessary, 
either  that  employers  and  workmen  should  form 
part  of  the  Court  of  Justice,  or  that  expert  ad- 
visers, or  groups  of  experts  should  be  provided. 

This  letter  is  simply  intended  to  inform  the 
Committee  of  Jurists  of  our  observations  or  re- 
quests, so  that  its  labours  may  not  be  carried 
out  in  ignorance  of  them.  We  reserve  the  right 
to  inform  you  later  of  results  of  any  fresh  con- 
sideration of  the  question. 

I  have  the  honour  to  be,  my  dear  Secretary- 
General. 

Your  most  obedient  servant, 


(signe)  ALBERT  THOMAS. 


(signed)  ALBERT  THOMAS. 
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SEANCE  (non-publique), 
tenue  au  Palais  de  la  Paix,  a  La  Haye, 
le  30  juin  1920. 


MEETING  (Private), 
held  at  the  Peace  Palace,  the  Hague, 
on  June  30th,  1920. 


Presidence  de   M.    le   BARON    DESCAMPS.         BARON   DESCAMPS   in  the   chair. 


Sont  presents:  tous  les  membres  du  Comite 
(a  1'exception  de  M.  Bevila  qua  et  de  M.  de 
Lapradelle);  M.  Fernandes;  Mr.  James 
Brown  Scott;  les  secretaires  particuliers  de 
M.  le  Baron  Descamps  et  de  M.  Adatci; 
les  membres  du  Secretariat. 

La  seance  est  ouverte  a  1 1  heures  du  matin. 

Le  PRESIDENT  dit  qu'en  vertu  du  mandat 
que  le  Comite  lui  a  confie  au  cours  de  la  seance 
precedente,  il  a  confere  avec  ses  collegues,  et 
notamment  avec  Lord  Phillimore,  sur  la  pos- 
sibilite  de  trouver  une  formule  transactionnelle  au 
sujet  de  la  question  de  la  competence  de  la  Cour. 
Le  resultat  a  £te  un  projet  qui  a  £te  prepare  en 
collaboration  avec  Lord  Phillimore  et  distri- 
bu£  aux  membres  du  Comite\  Ce  projet  semble 
constituer  un  progres  dans  1'ordre  de  la  juridiction 
international,  et  il  a  paru  de  nature  a  donner 
satisfaction  a  la  plupart  des  membres  du  Comite. 
En  vue  d'arriver  a  ce  resultat,  le  President 
n'a  pas  cru  devoir  insister  specialement  sur  la 
reserve  des  droits  inali^nables. 

Les  membres  du  Comit6  n'ayant  guere  eu  le 
temps  de  prendre  connaissance  du  projet,  le  P  r  €- 
si  dent  en  donne  lecture.  II  fait  remarquer  que 
les  littera  a,  b,  c,  d,  du  premier  article  du  projet 
sont  emprunte's  au  Pacte,  et  que  le  litt^ra  e  a  dt£ 
pris  au  projet  des  Cinq  Puissances. 

(Le  projet  est  reproduit  a  1'annexe   lere). 


LORD  PHILLIMORE  r^pete  que  le  projet  a 
pr£par6  en  collaboration  avec  lui.  II  est  d'ac- 
cord  avec  ce  qu'a  dit  le  President,  et  tout  en 
se  reservant  sur  la  redaction  du  projet,  il  prie  les 
membres  de  le  prendre  en  sdrieuse  consideration. 

M.  LODER  trouve  que,  par  ces  transactions, 
le  Comit6  est  entr£  dans  la  bonne  voie,  et  il  s'en 
felicite.  Pour  le  moment  il  desire  faire  une  seule 
remarque.  Lorsque  le  projet  dit  que  tous  les 
moyens  diplomatiques  doivent  etre  6puis6s  avant 
le  recours  au  tribunal,  il  adopte  le  systeme  des 


Present :  all  members  of  the  Committee  (with 
the  exception  of  M.  Bevilaqua  and  M.  de 
Lapradelle);  M.  Fernandes,  M.  James 
Brown  Scott;  the  private  secretaries  of  B a- 
ron  Descamps  and  of  M.  Adatci;  the 
members  of  the  Secretariat. 

The  meeting  opened  at  1 1  a.m. 

The  PRESIDENT  said  that  by  virtue  of  the 
instructions  given  to  him  by  the  Committee  at 
the  preceding  meeting,  he  had  conferred  with  his 
colleagues,  especially  with  Lord  P;  h  i  1 1  i  m  o  r  e, 
concerning  the  possibility  of  finding  a  transac- 
tional  formula  dealing  with  the  question  of  the 
Court's  competence.  The  result  of  his  efforts  was 
a  proposal  which  he  had  worked  out  in  conjunc- 
tion with  Lord  Phillimore  and  had  had  dis- 
tributed to  the  members  of  the  Committee.  This 
project  seemed  to  him  to  constitute  an  advance  in 
the  matter  of  international  jurisdiction  and  to  be 
of  such  nature  as  to  satisfy  most  of  the  members 
of  the  Committee.  In  order  to  attain  this  result 
the  President  had  not  thought  it  necessary  to 
insist  especially  on  the  reservation  of  inalienable 
rights. 

As  the  members  of  the  Committee  had  hardly 
had  time  to  study  the  project,  the  President 
read  it.  He  pointed  out  that  the  first  four  points 
of  the  first  Article  of  the  project  were  borrowed 
from  the  Covenant  and  that  the  fifth  point  was 
taken  from  the  project  of  the  Five  Powers. 

(The  project  is  contained  in  the  Annex  i). 

LORD  PHILLIMORE  said  that  the  project 
had  been  prepared  with  his  collaboration.  He 
agreed  with  what  the  President  had  said,  an!di 
though  he  reserved  his  judgment  as  to  the 
drafting  of  the  project,  he  asked  the  members 
to  give  it  their  serious  consideration. 

M.  LODER  thought  this  work  had  started  the 
Committee  along  the  right  road  and  expressed 
his  satisfaction.  For  the  moment  he  wished  to 
make  only  one  observation.  When  the  project 
stated  that  all  diplomatic  means  must  be  ex- 
hausted before  recourse  to  the  Court,  it  was 
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preuves  negatives,   systeme   toujours   susceptible 
d'amener  des  difficult^. 

Mr.  ROOT  trouve  egalement,  d'une  facon  gene'- 
rale.  le  projet  satisfaisant.  Le  sens  exact  de  quel- 
ques  passages  devra  cependant  £tre  pre'cise'. 

M.  ALTAMIRA  rappelle  qu'il  a  promis  lors 
de  la  stance  pr£c£dente  de  soumettre  un  projet 
tormul^.  Comine  ses  propositions  se  trouvent  en- 
tierement  reprises  dans  le  troisieme  article  du 
projet  du  President,  il  communique  sa  for- 
mule  exclusivement  en  vue  de  I'utilit6  qu'elle 
pourrait  avoir  pour  la  redaction  finale  (voir  an- 
nexe 2),  et  declare  se  rallier  au  projet. 

M.  ADATCI  dit  qu'a  premiere  vue,  ce  projet 
lui  semble  bon.  Avant  de  se  prononcer,  il  veut 
cependant  avoir  le  temps  de  re'fle'chir. 

M.  RICCI-BUSATTI  est  dispos£  a  accepter 
en  principe  le  projet  qui  lui  semble  correspon- 
dre  a  la  tache  du  Comit6  et  reproduire,  quant 
au  fond,  les  ide'es  de  ses  membres.  II  fait  cepen- 
dant des  reserves  quant  aux  differentes  formules; 
et  tout  d'abord  il  demande  des  e"claircissements 
au  sujet  de  1'article  2. 

Le  PRESIDENT  re"pond  qu'a  propos  de  cer- 
tains conflits,  il  pourra  s'elever  des  contestations 
sur  la  question  de  savoir  s'ils  rentrent  dahs  les 
cas  e'numere's  a  1'article  rer;  la  Cour  devra  alors 
examiner  cette  question  en  ordre  prejudiciel,  et 
si  le  diff£rend  ne  rentre  pas  dans  les  categories 
de  1'article  ler,  elle  renverra  les  parties  devant 
le  Conseil  de  la  Soci&e  des  Nations. 

Le  President  explique  ensuite  1 'Economic 
ge'nerale  des  articles  proposes. 

M.  RICCI-BUSATTI  persiste  a  penser  qu'il  y 
a  une  certaine  contradiction  entre  les  articles  i 
et  2,  tels  qu'ils  sont  rediges,  mais  recommit  d'autre 
part  la  possibility  de  les  concilier  par  des  amende- 
ments.  II  n'approuve  pas  entierement  la  formule 
,,questions  d'ordre  juridique":  d'une  part  elle  est 
beaucoup  trop  vague  et  de  1'autre  elle  suppose 
une  distinction  nette  entre  les  differends  d'ordre 
juridique  et  ceux  d'un  autre  ordre,  distinction 
qui,  selon  M.  Ricci-Busatti,  n'existe  pas 
dans  le  domaine  des  rapports  internationaux.  Le 
second  aline'a  de  1'article  ler  augmente  encore, 
a  son  avis,  les  d£fauts  de  redaction  du  projet. 

LORD  PHILLIMORE  observe  que  toute 
question  peut  etre  contested.  II  faut  qu'il  y  ait 
une  juridiction  pour  trancher  les  difficult6s.  Si  un 


adopting  a  system  of  negative  proof,  a  system 
which  was  always  liable  to  cause  difficulties. 

Mr.  ROOT  also  thought  that  the  project  was 
generally  satisfactory.  However,  the  exact 
meaning  of  certain  passages  must  be  made  clear. 

M.  ALTAiMIRA  recalled  that  he  had  promised 
at  the  preceding  meeting  to  submit  a  written, 
plan.  As  his  plan  was  entirely  covered  by  the 
third  Article  of  the  President's  project,  he 
submitted  it  solely  for  the  purpose  of  being 
useful  in  the  final  drafting.  (See  Annex  2).  He 
accepted  the  project. 

M.  ADATCI  said  that  at  first  sight  the  project 
seemed  to  him  to  be  a  good  one.  Before  defini- 
tely committing  himself,  however,  he  wished  to 
have  time  to  think  it  over. 

M.  RICCI-BUSATTI  was  disposed  to  accept 
the  project  in  principle;  it  seemed  to  him  to 
correspond  to  the  duty  of  the  Committee  and 
the  fundamental  ideas  of  its  members.  However, 
he  wished  to  make  reservations  in  respect  to 
different  clauses,  and  first  of  all  he  asked  for 
enlightenment  on  Article  2. 

The  PRESIDENT  replied  that  in  regard  to 
certain  conflicts,  disputes  might  arise  over  the 
question  whether  they  were  included  in  the  cases 
named  by  Article  i  :  the  Court  then  should 
examine  this  question  as  interlocutory,  and  if 
it  found  that  the  dispute  did  not  come  within 
one  of  the  categories  of  Article  i,  it  would  send 
the  contesting  parties  to  the  Council  of  the 
League  of  Nations. 

The  President  then  explained  the  general 
effect  of  the  Articles  proposed. 

M.  RICCI-BUSATTI  persisted  in  thinking 
that  there  was  a  certain  contradiction  between 
Artidlel  i  antd  2  as  they  were  worded ;  he  admitteid 
however  that  it  was  possible  to  reconcile  these  two 
Articles  by  means  of  amendments.  He  did  not 
entirely  approve  of  the  expression,  "questions  of 
a  legal  nature" :  for  one  reason  it  was  much  too 
vague,  for  another  thing  it  supposed  a  clear 
distinction  between  disputes  of  a  legal  nature 
and  others,  a  distinction  which  in  his  opinion 
did  not  exist  in  the  field  of  international  rela- 
tions. Paragraph  2  of  Article  i  increases 
even  more,  in  his  opinion,  the  faulty  drafting  of 
the  project. 

LORD  PHILLIMORE  observed  that  every 
question  could  be  disputed.  There  must  be  a 
jurisdiction  to  settle  these  difficulties.  If  a  State 
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Etat  juge  qu'un  conflit  entre  lui  et  un  autre  Etat 
a  trait  a  1'interpretation  d'un  traitd  et  si  1'autre 
n'en  juge  pas  ainsi,  il  doit  y  avoir  un  tribunal 
pour  ecarter  la  difficulte. 


M.  LODER  est  de  cet  avis,  mais  remarque 
que  la  solution  serait  identique  meme  si  1'article  2 
n'existait  pas. 

M.  HAGERUP  se  rallie,  sauf  redaction,  a  la 
proposition.  II  desire  cependant  signaler  que, 
d'apres  lui,  on  n'a  pas  suffisamment  tenu  compte 
de  1'existence  d'un  certain  nombre  de  trace's  qui 
obligent  les  parties  a  avoir  recours  a  1'arbitrage 
dans,  des  cas  qui  sortent  du  cadre  du  premier 
article  du  projet.  II  serait  done  plus  logique  de 
stipuler  expresse"ment  la  competence  de  la  Cour, 
meme  pour  les  questions  non-juridiques,  dans 
les  cas  vise's  par  lesdits  traites,  que  de  determiner 
la  competence  de  la  Cour  comme  le  fait  le  der- 
nier alinea  de  1'article  ler.  D 'autre  part  il  se  rallie 
completement  a  1'idee  de  confe"rer  a  la  Cour  le 
droit  de  decider  si  un  differend  rentre  ou  non 
dans  les  categories  de  1'article  ler. 

M.  Hagerup  voudrait  pourtant  substituer, 
dans  le  deuxieme  article,  les  mots  ,,sur  le  point 
de  savoir  si  le  differend  entre  dans  le  cadre  de 
1'article  ler"  aux  mots  ,,concernant  le  caractere 
juridique  ou  non  d'un  differend". 

M.  Hagerup  rappelle  que  si  Ton  adopte  le 
systeme  qui  a  trouv£  son  expression  k  1'article  3 
du  projet,  il  faudrait  envisager  la  question  de 
1'etablissement  d'une  procedure  dans  le  sens  de 
1'article  26  du  projet  des  trois  pays  scandinaves. 


Le  PRESIDENT  croit  qu'on  pourrait  aisement 
donner  satisfaction  a  M.  Hagerup  en  inserant 
au  debut  de  1'article  ler  les  mots:  ,,sans  prejudice 
des  dispositions  generates  ou  spe'ciales  etablissant 
un  ordre  different". 

LORD  PHILLIMORE  se  rallie  a  cette  pro- 
position. 

M.  HAGERUP  declare  cependant  que  la  redac- 
tion proposed  ne  lui  semble  pas  suffisamment 
claire.  II  suggere  I'id^e  suivante:  au  lieu  d'inserer 
les  mots  proposes  par  le  President,  substituer, 
dans  le  dernier  aline"a  de  1'article  ler,  les  mots: 
,,meme  lorsqu'ils  ne  peuvent"  aux  mots  ,,bien 
que  ne  pouvant". 

Le  PRESIDENT  explique  qu'il  faut  distinguer 
entre  les  cas  vraiment  juridiques  et  les  cas  d'ordre 
non  juridique  qui,  k  la  suite  d'un  accord  entre 


believes  that  a  dispute  between  it  and  another 
State  refers  to  the  interpretation  of  a  treaty, 
and  if  the  other  State  was  not  of  the  same 
opinion,  there  must  be  a  tribunal  to  remove  the 
difficulty. 

M.  LODER  was  of  the  same  opinion;  but  he 
pointed  out  that  the  solution  would  be  the  same, 
even  if  Article  2  did  not  exist. 

M.  HAGERUP  agreed  to  the  President's 
proposal,  drafting  excepted.  He  wished,  however,, 
to  point  out  that  in  his  opinion  the  existence  of 
a  number  of  treaties,  which  bind  the  contracting 
parties  to  use  arbitration  in  cases  other  than  those 
contained  in  the  first  Article  of  the  project,  was 
not  sufficiently  taken  into  account.  Therefore 
it  would  be  more  logical  to  stipulate  expressly  the 
competence  of  the  Court,  even  for  non-legal 
questions  in  cases  dealt  with  by  the  said  treaties, 
than  to  determine  the  competence  of  the  Court 
as  the  last  paragraph  of  the  Article  specifies. 
Otherwise  he  quite  agreed  with  the  idea  of  giving 
the  Court  the  right  to  determine  whether  a  dis- 
pute did  or  did  not  come  unidier  one  of  the 
headings  in  Article  i. 

M.  Hagerup  however,  wished  t&  substitute 
in  Article  2  the  words  "when  it  is  disputed 
whether  the  case  is  included  in  Article  i",  for 
the  words  "when  the  legal  nature  of  a  case  is 
disputed". ' 

M.  Hagerup  pointed  out  that  if  the  system 
expressed  by  Article  3  of  the  project  were 
adopted,  it  would  be  necessary  to  consider  the 
question  of  establishing  a  procedure  of  the  kind 
indicated  in  Article  26  of  the  project  of  the 
three  Scandinavian  countries. 

The  PRESIDENT  thought  that  they  could 
easily  satisfy  M.  Hagerup's  wish  by  inserting 
at  the  beginning  of  Article  i  the  words :  "without 
prejudice  to  general  or  special  dispositions  laying 
down  a  different  classification". 

LORD  PHILLIMORE  agreed  with  this  pro- 
posal. 

M.  HAGERUP,  however,  said  that  the  pro- 
posed wording  did  not  appear  to  him  to  be 
sufficiently  clear.  He  suggested  the  following 
idea :  instead  of  inserting  the  words  proposed  by 
the  President,  to  substitute  in  the  last  para- 
graph of  Article  i  for  the  words  "though  they 
cannot"  the  words  "even  should  they  be 
unable  to". 

The  PRESIDENT  explained  that  a  distinction 
must  be  drawn  between  real  legal  cases  ^.and 
cases  of  a  non-legal  nature,  which  as  a  result 
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les   parties,    sont    assimile's    aux    questions   juri- 
diques. 

M.  HAGERUP  estimant  qu'il  est  ne'cessaire 
de  s'exprimer  bien  clairement  pour  le  cas  ou, 
en  vertu  d'une  convention  entre  les  parties,  des 
conflits  d'ordre  non  juridique  seront  assimile's 
aux  questions  juridiques,  propose  de  substituer 
une  disposition  dans  le  sens  de  1'article  22  du 
projet  des  Cinq  Puissances,  au  dernier  aline"a  du 
projet  actuel. 

LORD  PHILLIMORE  fait  valoir  que  le  der- 
nier alinea  de  1'article  rer  n'introduit  point  de 
restriction  au  premier  aline'a;  la  stipulation  du 
second  alinea  est  purement  facultative:  les  par- 
ties pourront,  si  elles  le  de'sirent,  assimiler  des 
questions  d'ordre  non  juridique  aux  questions 
juridiques.  II  trouve  que  cet  alinea  correspond 
a  cet  article  22  du  projet  des  Cinq  Puissances  que 
M.  Hagerup  a  propos£  d'ajouter  au  projet 
soumis  par  Lord  Phillimore  au  cours  de  la 
stance  pr6c6dente. 

M.  HAGERUP  croit  qu'on  est  d'accord  quant 
au  fond;  on  pourra  laisser  au  Comit£  de  redac- 
tion le  soin  de  trouver  la  formule.  II  demande 
si  le  dernier  alinea  de  1'article  3  est  destine  a 
donner  satisfaction  au  point  de  vue  de  Lord 
Phillimore. 

Le  PRESIDENT  explique  qu'k  son  avis  cet 
alinea  n'est  pas  indispensable,  mais  qu'il  a  son 
utilite". 

M.  HAGERUP  propose,  afin  d'eviter  toute 
equivoque,  d'inse'rer  dans  le  dernier  alinea  de 
1'article  3  les  mots:  ,,dans  le  sens  de  1'article  14 
du  Pacte". 

Le  PRESIDENT  dit  qu'il  faut  examiner  si 
ces  mots  ne  feraient  pas  double  emploi  avec  1'ex- 
pression  dejk  introduite  a  cet  effet  a  Talin^a  2. 

M.  HAGERUP  demande  si  la  competence  de 
la  Cour,  telle  qu'elle  resulterait  de  1'adoption  du 
projet,  devra  s'dtendre  k  tous  les  Etats  ou  seule- 
ment  aux  Membres  de  la  Soci£t£  des  Nations. 

M.  LODER  croit  qu'il  faut  maintenir  le  der- 
nier alinda  du  premier  article.  En  effet,  une  Cour 
de  Justice  ne  peut,  d'apres  sa  nature,  connaitre 
que  des  diffdrends  juridiques;  si  Ton  veut  e"ten- 
dre  sa  competence  au  delk  de  ces  limites,  il  est 
ne'cessaire  de  le  specifier  explicitement.  Si  tel 
n'est  pas  1'avis  de  M.  Hagerup,  M.  Loder 
ne  peut  pas  se  rallier  k  lui. 

M.  HAGERUP  croit  que  M.  Loder  n'a  pas 
compris  toute  sa  pense'e.  II  a  seulement  voulu  sig- 


of  agreement  between  the  parties  are  assimilated 
to  legal  questions. 

M.  HAGERUP  thought  it  necessary  ex- 
pressly to  mention  cases  in  which,  by  virtue  of 
a  Convention  between  the  parties,  disputes  of  a 
non-legal  nature  were  classed  with  disputes  of 
a  legal  nature,  and  proposed  to  substitute  a  pro- 
vision to  the  effect  of  Article  22  of  the  project 
of  the  Five  Powers  for  the  last  paragraph  of 
the  present  project. 

LORD  PHILLIMORE  pointed  out  that  the 
last  paragraph  of  Article  i  introduced  no  restric- 
tion on  the  first  paragraph;  the  stipulation  of 
the  second  paragraph  was  purely  optional:  the 
parties  could,  if  they  wished,  class  questions  of 
a  non-legal  nature  with  questions  of  a  legal  na- 
ture. He  thought  that  this  paragraph  corres- 
ponded to  Article  22  of  the  Five  Power's  pro- 
ject, the  Article  M.  Hagerup  had  proposed  to 
add  to  the  proposition  submitted  by  Lord  Phil- 
limore during  the  previous  meeting. 

M.  HAGERUP  thought  that  as  they  were 
agreed  upon  principles,  they  might  leave  the 
task  of  finding  a  suitable  wording  to  the  drafting 
Committee.  He  asked  whether' the  last  paragraph 
of  Article  3  was  intended  to  give  satisfaction  to 
Lord  Phillimore's  point  of  view. 

The  PRESIDENT  said  that  in  his  opinion 
the  paragraph  was  not  indispensable,  but  that  it 
had  its  use. 

M.  HAGERUP,  in  order  to  avoid  any  am- 
biguity, proposed  to  insert  in  the  last  paragraph 
of  Article  3  the  words  "according  to  Article  14 
of  the  Covenant". 

.  The  PRESIDENT  said  that  it  was  necessary 
to  examine  whether  these  words  would  not  du- 
plicate the  expression  to  the  same  effect  already 
found  in  paragraph  2. 

Ml  .HAGERUP  asked  whether  the  competence 
of  the  Court,  such  as  it  would  result  from  the 
adoption  of  the  project,  should  apply  to  all  States 
or  only  to  Members  of  the  League  of  Nations. 

M.  LODER  thought  it  necessary  to  keep 
the  last  paragraph  of  the  Article  i .  Practically  a 
Court  of  Justice,  by  its  nature,  could  only  hear 
legal  disputes;  if  it  was  (desired  to  extend  its  com- 
petence beyond  these  limits  the  fact  must  be 
expressly  stated.  If  M.  Hagerup  did  not  think 
so,  M.  Loder  could  not  agree  with  him. 

M.  HAGERUP  thought  that  M.  Loder  did 
not  quite  understand  his  idea.  He  had  only 
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naler  une  petite  inexactitude  dans  le  texte  pro- 
pose. On  n'a  pas  tenu  suffisamment  compte  de 
ce  que  les  traites  auxquels  le  texte  fait  allusion, 
concernent  en  premier  lieu  des  questions  juridi- 
ques,  bien  que,  au  moins  dans  quelques  cas  — 
sinon  dans  tous  -  -  ils  visent  aussi  des  questions 
d'ordre  politique. 

Le  PRESIDENT  est  d'avis  que  1'expression 
,,un  accord  intervenu  entre  les  parties"  dans  le 
dernier  alinea  de  1'article  ler,  couvre  le  cas  vis6 
par  M.  Hagerup. 


LORD  PHILLIMORE  declare  que  1'impor- 
tance  des  cas  de  ce  genre  ne  lui  a  pas  echappe'. 
II  reconnait  qu'il  peut  y  avoir  des  traites  qui 
soumettent  a  la  juridiction  internationale  des 
questions  autres  que  des  questions  juridiques; 
dans  ces  cas  il  n'ejst  pas  certain  que  la  juridic- 
tion compEtente  soit  la  Cour  Permanente  de 
Justice.  C'est  justement  ce  qui  rend  nEcessaire 
la  formule  qui  a  trouv£  sa  place  au  2eme  alinea 
de  1'article  i. 

M.  HAGERUP  fait  observer  que  c'est  bien 
Ik  le  point  qu'il  a  eu  en  vue.  II  fait  sienne  1'idee 
contenue  au  2e  alinea  de  1'article  ler,  mais  il  en 
trouve  1'exposition  un  peu  defectueuse. 

M.  FERN  ANDES  demande  au  President 
d'expliquer  un  point  qui  touche  au  fond  meme 
de  la  question:  Est-ce  qu'une  question  ne  peut 
etre  portee  devant  la  Cour  que  si  toutes  les  voies 
diplomatiques  ont  6t6  tenties? 

Le  PRESIDENT  explique  que  les  moyens  di- 
plomatiques, dans  le  sens  ordinairement  donnd 
a  ces  mots,  doivent  etre  epuisEs  avant  le  recours 
a  la  Cour. 

Mr.  ROOT  fait  observer  que  la  formula  selon 
laquelle  toutes  les  voies  diplomatiques  doivent 
avoir  Etc  tent6es  est  d'un  emploi  frequent  dans 
la  vie  internationale  et  qu'elle  n'a  jamais  donne 
lieu  a  des  difficultds.  L 'Eventuality  visee  par 
cette  formule  se  prEsente  lorsqu'une  des  deux 
parties  a  demande  a  1'autre  de  formuler  par  £crit 
son  point  de  vue,  et  que  1'autre  se  refuse  a  le 
faire. 

Le  PRESIDENT  declare  que  Mr.  Root  a 
mis  a  la  fois  en  lumiere  la  ne"cessit£  de  la  m&- 
thode  diplomatique  et  ses  limites  naturelles. 

M.  RICCI-BUSATHT  se  borne  a  proposer  une 
sdrie  d'amendements  au  texte  soumis  par  le  P  r  6- 
sident;  ces  amendements  s'expliqueront  d'eux- 
memes.  II  en  donne  lecture  (voir  1'annexe  3),  en 


wished  to  point  out  a  slight  inaccuracy  in  the 
proposed  text.  Sufficient  account  had  not  been 
taken  of  the  fact  that  the  treaties  referred  to 
by  the  text  deal  in  the  first  place  with  legal 
questions,  although  -  -  in  some  cases  at  least,  if 
not  in  all  -  -  they  include  also  questions  of  poli- 
tical character; 

The  PRESIDENT  was  of  the  opinion  that 
the  expression  "the  subject  of  an  agreement 
between  the  parties"  in  the  last  paragraph  of 
Article  I  would  cover  the  case  mentioned  by  M. 
Hagerup. 

LORD  PHILLIMORE  said  that  he  had  not 
lost  sight  of  the  importance  of  this  kind  of  cases. 
He  admitted  that  there  might  be  treaties  which 
submitted  other  than  legal  questions  to  the  inter- 
national jurisdiction;  in  such  a  case  he  was  not 
sure  that  the  competent  jurisdiction  was  the  Per- 
manent Court  of  Justice.  It  is  exactly  that  which 
necessitates  the  clause  found  in  the  second  para- 
graph of  Article  i. 

M.  HAGERUP  pointed  out  that  this  was 
exactly  the  point  which  he  had  in  mind.  He 
adopted  the  idea  contained  in  Paragraph  2 
of  Article  i,  but  he  felt  the  wording  slightly, 
defective. 

M.  FERNANDES  asked  the  President  to 
explain  a  point  which  touches  the  heart  of  tihe 
question :  Could  a  question  be  taken  before 
the  Court  only  when  all  diplomatic  means  of 
settlement  had  been  tried? 

The  PRESIDENT  explained  that  diplomatic 
means,  in  the  ordinary  sense  of  these  words, 
should  be  exhausted  before  the  appeal  to  the 
tribunal. 

Mr.  ROOT  pointed  out  that  the  clause  stating 
that  all  diplomatic  means  must  be  exhausted  was 
very  frequently  used  in  international  affairs,  and 
that  it  had  never  given  rise  to  any  difficulties. 
The  eventuality  referred  to  by  this  clause  arises 
when  one  party  requests  the  other  party  to  state 
its  views  in  writing  and  the  other  party  refuses 
to  do  so. 

The  PRESIDENT  said  that  Mr.  Root  had 
explained  the  necessity  for  diplomatic  methods 
and  at  the  same  time  its  natural  limits. 

M.  RICCI-BUSATTI  confined  himself  to  pro- 
posing a  series  oif  amendments  to  the  texts  sub- 
mitted by  the  President.  These  amendments 
were  self-explanatory.  M.  Ricci-B  us  at  t  i 
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ajoutant  quelques  mots  a  propos  du  ler  article,  read  his  amendments  (see  Annex  3;  and  added 
pour  bien  fixer  son  point  de  vue  au  sujet  de  la  a  few  words  with  respect  to  Article  i  to  make 
nature  des  diffe"rends  dont  il  s'agit.  clear  his  viewpoint  regarding  the  disputes  con- 

cerned. 


Le  PRESIDENT  ne  voit  pas  la  necessite"  d'e"li- 
miner  de  la  formule  les  termes:  ,,les  diffe*rends 
d'ordre  juridique"  qui  ont  6t6  adopted  en  1899  et 
en  1907  (Articles  16  et  38  de  la  premiere  Con- 
vention). 

LORD  PHILLIMORE  observe  que  le  Pacte 
de  la  Societe  des  Nations  contient  la  meme 
formule. 

M.  HAGERUP  se  rallie  completement  aux 
amendements  de  M.  Ricci-Busatti. 

Le  PRESIDENT  proteste  centre  les  amende- 
ments a  1'article  ler.  II  ne  comprend-  pas  pourquoi 
on  s'eievait  si  fort  contre  des  formules  ante- 
rieurement  admises  sans  difficult^. 

Au  sujet  des  amendements  de  M.  Ricci- 
Busatti  sur  le  2eme  alinea  de  1'article  ler,  il  se 
demande  si  M.  Ricci-Busatti  a  1'intention 
de  nier  la  distinction  entre  les  questions  de  droit 
et  les  questions  non-juridiques.  A  cet  e"gard,  il 
rappelle  deux  faits:  les  Trace's  generaux  d'arbi- 
trage  qui  ne  bornent  pas  aux  questions  de  droit 
la  competence  du  tribunal  arbitral,  et  un  ar- 
ticle de  M.  Louis  Renault  ou  celui-ci  fait 
valoir  la  ne'cessite'  de  donnier  a  la  Cour  Inter- 
nationale une  competence  subsidiaire  pour  des 
questions  autres  que  les  questions  juridiques. 

Ces  deux  points  demontrent  qu'il  ne  faut  pas 
renoncer  a  la  formule  introduite  a  1'alinea  2  de 
1'article  ler.  En  effet,  si  dans  des  cas  de  ce  genre 
les  parties  pre"ferent  la  justice  a  1'arbitrage  la 
porte  de  la  Cour  ne  doit  pas  leur  etre  fermee.  — 

Apres  cette  declaration  du  President,  une 
discussion  de  detail  s'engage  sur  les  amendements 
de  M.  Ricci-Busatti.  II  s'en  degage  I'im- 
pression  que  les  membres  sont  d'accord  sur  le 
fond  des  questions  contenus  dans  le  texte  du 
projet  et  sur  ce  que  les  amendements  de  M. 
Ricci-Busatti  visent  plutot  leur  redaction. 

Cette  discussion  terminee,  le  PRESIDENT  fait 
valoir  que  le  texte  propose  se  fonde  sur  les  prece- 
dents fournis  par  1'ceuvre  de  La  Haye  et  par  le 
Pacte  de  la  Societe  des  Nations.  II  trouve  qu'il 
serait  peu  sage  d'abandonner  cette  base.  La  for- 
mule ,,tout  point  de  droit  international"  (para- 
graphe  b  de  1'article  ler)  a  ete  sans  doute  sug- 
geree  par  le  souvenir  qu'il  y  a  deux  sortes  de 
droit  international :  le  droit  conventionnrl  special 
et  le  droit  international  general.  Le  President 
pense  qu'on  ne  saurait  se  passer  de  cette  formule. 


The  PRESIDENT  saw  no  necessity  to  strike 
out  from  the  clause  the  term,  "cases  of  a  legal 
nature",  which  was  adopted  in  1899  and  1907 
(Articles  16  and  38  of  the  first  Convention). 

LORD  PHILLIMORE  pointed  out  that  the 
Covenant  of  the  League  of  Nations  contained 
the  same  clause. 

M.  HAGERUP  agreed  completely  with  the 
amendments  made  by  M.  Ricci-Busatti. 

The  PRESIDENT  protested  against  the 
amendments  to  Article  i .  He  did  not  understand 
why  such  strong  objection  was  raised  to  a  clause 
formerly  admitted  without  difficulty. 

Concerning  M.  Ricci-Busatti's  amend- 
ment to  the  second  Paragraph  of  Article  i, 
he  asked  whether  M. Ricci-Busatti  intended 
to  deny  the  distinction  between  legal  and  non- 
legal1  questions.  In  this  connection  he  recalled  two 
points:  the  general  treaties  of  arbitration  which 
do  not  limit  to  questions  of  law  the  competence 
of  the  Court  of  Arbitration,  and  an  Article 
by  M.  L  o  u  i  s  R  e  n  a  u  1 1  in  wich  the  latter  points 
out  the  necessity  of  giving  the  international 
Court  an  additional  competence  to  deal  with 
other  than  legal  questions. 

These  two  points  prove  that  the  clause  inserted 
in  Paragraph  2  of  Article  i  must  not  be  rejected. 
If  in  cases  of  this  nature  the  parties  in  practice 
prefer  justice  to  arbitration,  the  doors  of  the 
Court  must  not  be  closed  to  them. 

After  the  President's  speech,  a  discussion 
took  place  concerning  the  details  of  M.  Ricci- 
Busatti's  amendments.  It  appeared  that  the 
members  were  agreed  concerning  the  funda- 
mental 'questions  dealt  with  in  the  text  of  the 
draft,  and  that  the  amendments  suggested  by  M. 
Ricci-Busatti  affected  rather  the  drafting. 

At  the  endof  this  discussion,  the  PRESIDENT 
pointed  out  that  the  text  proposed  was  based  on 
precedents  supplied  by  the  work  at  the  Hague 
and  by  the  Covenant  of  the  League  of  Nations. 
He  thought  it  would  be  unwise  to  abandon  this 
basis.  The  phrase:  "Any  point  of  international 
law"  (Paragraph  6  of  Article  i)  no  doubt  was 
suggested  by  the  fact  that  there  are  two  kinds 
of  international  law :  the  law  founded  on  special 
conventions,  and  general  international  law.  The 
President  thought  that  this  formula  could  not 
be  omitted. 
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LORD  PHILLIMORE  croit  que  les  amende- 
ments  de  M.  Ricci-Busatti  aux  articles  2 
et  3  du  texte  defendu  par  le  President  con- 
cement  purement  leur  redaction;  il  les  juge  utiles 
et  pense  qu'on  doit  les  accepter. 

II  est  dispose  egalement  a  retoucher  le  2eme 
alinea  de  1'article  ler.  Par  contre,  en  ce  qui  con- 
ceme  le  premier  alinea  de  cet  article,  il  croit 
qu'il  faut  maintenir  la  formule  du  Pacte. 

M.  RICCI-BUSATTI  repond  qu'il  trouve  cette 
formule  defectueuese  et  qu'elle  a  besoin  d'etre 
corrigee. 

Le  PRESIDENT  prie  M.  Ricci-Busatti 
de  lui  presenter  ses  amendements  par  ecrit.  (Voir 
annexe  3bis). 

M.  HAGERUP  signale  un  autre  point  defec- 
tueux  de  1'article  ler  du  texte  propose.  Le  premier 
alinea  est  en  effet  si  large  qu'il  ne  distingue  pas 
entre  les  conflits  dans  lesquels  seuls  des  mem- 
bres  de  la  Societe  des  Nations  sont  parties,  et 
ceux  dans  lesquels  d'autres  Etats  se  trouvent 
etre  parties. 

LORD  PHILLIMORE  explique  que  c'est  a 
dessein  qu'il  n'a  pas  fait  entrer  dans  le  projet 
une  disposition  comblant  la  lacune  qui  vient  d'etre 
signalee:  il  a  eu,  en  effet,  1'impression  que  le 
President  n'etait  pas  pret  a  adherer  a  une 
solution  donnant  a  tous  les  Etats  le  droit  d'avoir 
recours  a  la  Cour.  La  question  sera  certainement 
tranchee  plus  tard. 

M.  HAGERUP  signale  encore  que  1'artiele  3 
du  projet  ne  peut  viser  que  les  cas  ou  ij  y  a 
accord  entre  les  parties.  Si  Ton  ouvre  la  Cour 
aux  Etats  non-membres  de  la  Soci^te",  comme 
il  ressort  de  la  redaction  actuelle  de  1'article  ler, 
il  faut  cependant  eViter  de  leur  donner  le  droit 
d'assigner  un  Membre  de  la  Socie"t£  devant  la 
Cour.  A  cet  effet,  M.  Hagerup  propose  de 
r&iiger  la  premiere  phrase  de  1'article  3  de  la 
maniere  suivante:  ,,lorsqu'un  differend,  tel  qu'il 
est  preVu  a  1'article  ler,  s'eleve  entre  deux  Etats 

Membres  de  la   Soci£t£  des  Nations",  etc. 

• 

Le  PRESIDENT  ne  s'oppose  pas  a  l'ide"e  sug- 
g6ree  par  M.  Hagerup. 

LORD  PHILLIMORE  demande  a  reflechir 
encore  sur  le  point. 

M.  LODER  croit  que  M.  Hagerup  a  raison. 
II  est  d'avis  que  I'amendement  ne  doit  pas  etre 
introduit  k  propos  de  1'article  ler,  qui  'a  trait  a  la 
competence  mate"rielle,  mais  a  propos  de  1'arti- 
cle 3,  ou  il  s'agit  de  la  competence  raiione  per- 
sonar  um. 


LORD  PHILLIMORE  thought  that  the 
amendments  of  M.  Ricci-Busatti  to  articles 
2  and  3  of  the  text  advocated  by  the  President 
concerned  only  matters  of  drafting;  he  thought 
that  they  were  useful  and  should  be  accepted. 

He  was  disposed  also  to  correct  Paragraph  2 
of  Article  i.  On  the  other  hand,  concerning  the 
firs't  paragraph  of  this  article,  he  thought  it 
necessary  to  follow  the  wording  of  the  Covenant. 

M.  RICCI-BUSATTI  answered  that  he 
thought  this  wording  defective,  and  that  it 
should  be  amended. 

The  PRESIDENT  asked  M.  Ricci-Bu- 
satti to  submit  his  amendments  in  writing.  (See 
Annex  3 bis). 

M.  HAGERUP  pointed  out  another  defect, 
in  Article  i  of  the  proposed  text.  The  first 
paragraph  is  so  wide  in  its  bearing  that  it  does 
not  distinguish  between  disputes  in  which  only 
Members  of  the  League  of  Nations  were  parties 
and  those  in  which  other  States  were  parties. 

LORD  PHILLIMORE  stated  that  it  was  with 
intention  that  he  had  not  included  in  the  project 
a  provision  bridging  the  gap  just  mentioned. 
Hie  had  had  the  impression  that  the  P resi- 
dent was  not  prepared  to  adhere  to  a  solution 
giving  all  States  the  right  to  appeal  to  the  Court. 
The  question  certainly  would  have  to  be  decided 
later. 

M.  HAGERUP  pointed  out  also  that  Article  3 
of  the  project  could  only  refer  to  cases  in  which 
there  was  an  agreement  between  the  parties.  If 
the  Court  were  open  to  States  non-members  of 
the  League,  as  it  appears  from  the  present  draft 
of  Article  i,  they  must  in  any  case  not  be  given 
the  right  of  summoning  a  Member  of  the  League 
before  the  Court.  With  this  object,  M.  Hage- 
rup proposed  to  frame  the  first  sentence  of 
Article  3  in  the  following  way :  "When  a  dispute, 
as  provided  in  Article  I,  arises  between  two 
States  Members  of  the  League  of  Nations. 
etc.  .  .  .  .". 

The  PRESIDENT  was  not  opposed  to  M. 
Hagerup's  idea. 

LORD  PHILLIMORE  asked  to  consider  the 
point  further. 

M.  LODER  thought  that  M.  Hagerup  was 
right.  He  thought  that  the  amendment  ought 
not  to  be  introduced  in  connection  with  Article  i, 
which  deals  with  the  material  competence  of 
the  Court,  but  in  connection  with  Article  3. 
which  is  concerned  with  competence  ratlone 
personarum. 
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M.  ALTAMIRA  fait  observer  que  dans  1'ar- 
ticle  3  les  mots  ,,voies  diplomatiques"  ont  deux  sens 
diff events:  un  sens  e"troit  et  un  sens  large,  selon 
qu'il  signifient  des  demarches  entre  les  agents 
diplomatiques,  ou  tous  les  moyens  pacifiques  mis 
en  ceuvre  pour  le  reglement  d'un  conflit.  M.  Al- 
t  a  m  i  r  a  voudrait  voir  consacrer  une  formule  qui 
comprit  tous  les  moyens  d'apaisement:  c'est  pour- 
quoi  il  recommande  a  1'attention  des  membres 
certains  passages  du  projet  qu'il  a  soumis. 


Le  PRESIDENT  fait  valoir  que  la  proposition 
de  M.  Altamira  se  heurte  a  deux  difficulre's : 
d'abord  1'expression  ,,voies  diplomatiques"  est, 
comme  1'a  fait  remarquer  Mr.  Root,  accepted 
dans  la  langue  officielle  et  consacr6e  par  la  Con- 
vention de  1907;  puis,  1'expression  ,,moyens  paci- 
fiques" pourrait  aller  jusqu'k  comprendre  meme 
les  voies  de  fait  qui  sont  ge"ne"ralement  regar- 
dees  comme  compatibles  avec  I'dtat  de  paix,  ce 
qui  ne  serait  guere  admissible. 

Le  President  fait  encore  remarquer  que, 
1'expression  ,,voies  diplomatiques"  ayant  e"te  re- 
produite  dans  un  grand  nombre  de  trace's,  on 
se  demanderait  quelle  a  &6  1'intention  du  Co- 
mite"  en  lui  substituant  une  autre  expression. 

M.  HAGERUP  trouve  que  la  formule  propo- 
sde  par  M.  Altamira  est  trop  large.  Elle  ouvre 
a  une  partie  de  mauvaise  foi  la  possibility  de 
cr6er  des  difficulte"s,  en  s'adressant,  pour  regler 
un  conflit  determine',  a  la  conciliation,  a  la  me- 
diation etc.;  et  cela  malgr6  1 'existence d'une  clause 
d'arbitrage  obligatoire,  qui  serait  ainsi  rendue 
illusoire. 

LORD  PHILLIMORE  fait  observer  qu'on  a 
voulu  creer  un  droit  facultatif:  quand  les  voies 
diplomatiques  auront  6t6  tentees,  les  parties 
auront  le  droit  de  s'adresser  k  la  Cour,  si  elles 
le  jugent  utile.  L'adoption  de  la  formule  de  M. 
Altamira  crderait  des  delais  qu'il  yaut  mieux 
e"viter. 

M.  ALTAMIRA  insiste  pour  que  tous  les 
moyens  diplomatiques  soient  epuises  avant  le 
recours  obligatoire  a  la  Cour.  • 

LORD  PHILLIMORE  souligne  les  difficulty's 
soulev£es  par  les  delais  qui  resulteraient  de  la. 

M.  HAGERUP  ajoute  que  la  formule  de  M. 
Altamira  augmente  inutilement  le  nombre  des 
conditions  requises  pour  obtenir  le  droit  de  re- 
courir  a  la  Cour. 

M.  FERNANDES  reprend  le  point  sur  le- 
quel  il  a  dejk  demandd  un  renseignement  au  Pre*- 


M.  ALTAMIRA  pointed  out  that  in  Article  3 
the  words  "diplomatic  means"  have  two  dif- 
ferent meanings :  a  narrow  and  a  wide  meaning, 
according  to  whether  they  refer  to  negotiations 
between  diplomatic  representatives  or  all  peace- 
ful means  put  into  operation  for  settling  a  con- 
flict. M.  Altamira  desired  to  have  a  clause 
covering  all  peaceful  means  of  obtaining  a  solu- 
tion. For  this  reason  he  drew  the  attention  of 
the  members  to  certain  passages  of  the  project 
which  he  had  submitted. 

The  PRESIDENT  pointed  out  that  M.  Al- 
t  a  m  i  r  a's  proposal  was  confronted  by  two  dif- 
ficulties :  first  of  all  the  expression  "diplomatic 
means",  as  Mr.  Root  had  observed,  was 
accepted  in  official  language  and  sanctioned  by 
the  Convention  of  1907;  while  the  expression 
"pacific  means"  might  go  as  far  as  to  include  all 
violent  means  generally  looked  upon  as  compa- 
tible with  a  state  of  peace,  which  would  hardly 
be  admissible. 

The  President  also  pointed  out  that  as  the 
expression  "diplomatic  means"  had  been  used 
in  a  large  number  of  treaties,  it  would  be  asked 
what  was  the  intention  of  the  Committee  in  sub- 
stituting another  expression. 

M.  HAGERUP  thought  that  the  formula  pro- 
posed by  M.  Altamira  was  too  broad.  It  opens 
to  a  party  acting  in  bad  faith  the  possibility  of 
creating  difficulties  by  appealing,  for  the  settle- 
ment of  a  .given  conflict,  to  conciliation,  to  media 
tion  etc.,  and  that  in  spite  of  the  existence  of  a 
clause  for  compulsory  arbitration,  which  thus 
would  be  rendered  illusory. 

LORD  PHILLIMORE  said  that  they  had 
wished  to  create  an  optional  right :  *when  di- 
plomatic means  had  been  tried,  the  parties  would 
have  the  right  to  appeal  to  the  Court,  if  they 
thought  it  useful.  The  adoption  of  M.  Alta- 
mira's  proposal  would  create  delays,  which 
might  better  be  avoided. 

M.  ALTAMIRA  insisted  that  all  diplomatic 
means  should  be  exhausted  before  obligatory 
recourse  to  the  Court. 

LORD  PHILLIMORE  laid  emphasis  on  the 
difficulties  caused  by  the  delays  which  would 
result  from  this. 

M.  HAGERUP  added  that  the  formula  pro- 
posed by  M.  Altamira  would  uselessly  add 
to  the  conditions  required  to  obtain  the  right 
of  appeal  to  the  Court. 

M.  FERNANDES  again  considered  the  point 
concerning  which  he  had  already  asked  the 
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si  dent,  a  savoir  la  ne"cessite  de  tenter  toutes  les 
voies  diplomatiques  avant  de  recourir  k  la  Cour. 
11  est  evident,  d'apres  lui,  qu'avant  d'aller  devant 
la  Cour  il  faut  essayer  les  moyens  amicaux,  mais 
d'autre  part  il  pense  que  1'expression  ,,toutes  les 
voies  diplomatiques"  serait  dangereuse.  On  de- 
vrait  se  contenter  d'une  recommandation,  parce 
qu'une  stipulation  ferme  ouvrirait  a  une  partie  de 
mauvaise  foi  le  moyen  de  contester  la  compe- 
tence de  la  Cour,  en  faisant  valoir  qu'au  cours 
du  conflit  en  question,  un  moyen  diplomatique  a 
et£  laissd  de  cote.  Le  moins  habile  des  defen- 
deurs  pourra  trainer  indefiniment  en  longueur 
les  negociations  diplomatiques,  en  en  parcourant 
d'ailleurs  obligatoiremtent  toute  la  serie,  avant  que 
le  differend  puisse  etre  porte  devant  la  Cour  de 
Justice.  L 'intervention  de  celle-ci  serait  des  lors, 
sinon  pratiquement  ecartee,  du  moins  beaucoup 
trop  retardee.  II  ne  serait  d'ailleurs  pas  facile  de 
passer,  dans  tous  les  cas,  par  la  filiere  de  toutes 
les  voies  diplomatiques  -  -  negociations  directes, 
bons  offices,  mediation,  enquete  -  -  qui  ne  con- 
viennent  pas  egalement  a  tous  les  differends. 

Le  PRESIDENT  est  d'avis  que  la  remarque 
de  M.  Fernandes  est  bien  fondee  et  qu'on 
doit  reprendre  la  formule  de  1907  et  celle  du 
Pacte.  II  prefere  cependant  la  premiere  qui  dit: 
.,les  differends  intemationaux  qui  n'ont  pu  etre 
regies  par  la  voie  diplomatique " 

M.  RICCI-BUSATTI  prend  acte  de  ce  que 
le  President  est  dispose  a  amender  une  for- 
mule du  Pacte. 

Le  PRESIDENT  declare  qu'il  est  tout  pret  a 
s'entendre  avec  les  autres  membres,  comme  il  a 
essaye  de  I'entendre  avec  Lord  Phillimore. 

M.  FERNANDES  exprime  quelques  inquie'tu- 
des  sur  1'avis  exprimd  par  M.  Hagerup  qu'il 
serait  injuste  de  donner  aux  Etats  non-membres 
de  la  Socie"t6  des  Nations  le  droit  de  citer  un 
Membre  devant  la  Cour,  et  qui  semble  avoir 
rallie  la  majorite  des  membres  du  Comite'.  M. 
Fernandes  envisage  le  cas  ou  un  Etat  non- 
membre  de  la  Socie"t£  des  Nations,  p.  ex.  les 
Etats-Unis  d'Ame"rique,  adhererait  a  la  conven- 
tion e'tablissant  la  Cour.  Serait-il  juste  dans  ces 
conditions  de  le  priver  du  droit  de  citer  un  Mem- 
bre en  justice?  S'il  en  e"tait  ainsi,  les  Etats  non- 
membres  de  la  Societ^  des  Nations  ne  seraient 
pas  disposes  a  donner  leur  adhesion  k  la  con- 
vention e'tablissant  la  Cour.  En  effet,  en  don- 
nant  leur  adhesion,  ils  s'engagent  a  comparaitre 
devant  la  Cour  sur  citation  d'un  autre  Etat.  Si, 


President  for  information :  -  -  the  necessity  of 
trying  all  diplomatic  means  before  resorting  to 
the  Court.  According  to  him,  it  was  obvious  that 
before  going  to  the  Court,  amicable  means  must 
be  tried;  but,  on  the  other  hand,  he  thought  that 
the  expression  "all  diplomatic  means"  would 
be  dangerous.  They  should  be  satisfied  with  a 
recommendation,  because  a  definite  stipulation 
would  furnish  to  a  party  acting  in  bad  faith 
grounds  for  contesting  the  competence  of  the 
Court  by  stating  that  at  a  stage  in  the  conflict 
in  question  a  diplomatic  means  had  been  ne- 
glected. The  least  skillful  defendant  could 
prolong  indefinitely  the  length  of  diplomatic 
negotiations,  by  running  through  the  whole 
series,  before  a  dispute  could  be  brought  before 
the  Court  of  Justice,  and  by  being  obliged  to 
do  so.  The  intervention  of  the  Court  then  would 
be,  if  not  practically  set  aside,  at  least  too  much 
delayed.  Furthermore  it  would  not  be  possible  to 
pass,  in  any  case,  through  the  whole  series  of 
diplomatic  means  direct  negociations,  good 
offices,  mediation,  inquiries!,  which  are  not 
equally  suited  to  all  disputes. 

The  PRESIDENT  thought  that  M.  Fernan- 
des' statements  were  well  founded  and  that  the 
wording  of  1907  and  of  the  Covenant  should  be 
adopted.  He  preferred  the  former,  which  states : 
"international  differences  which  it  has  not  been 
possible  to  settle  by  diplomacy  .  .  .  .",. 

M.  RICCI-BUSATTI  drew  attention  to  the 
fact  that  the  President  was  disposed  to  amend 
a  formula  of  the  Covenant. 

The  PRESIDENT  stated  that  he  was  ready  to 
come  to  an  understanding  with  the  other  mem- 
bers as  he  had  attempted  to  do  with  Lord 
Phillimore. 

M.  FERNANDES  expressed  some  anxiety 
concerning  the  opinion  of  M.  Hagerup  when 
the  latter  stated  that  it  would  be  unfair  to  give 
States  not  Members  of  the  League  of  Nations 
the  right  to  summon;  a  Member  before  the  Court, 
an  opinion  which  seemed  to  be  shared  by  the 
majority  of  the  members.  M.  Fernandes  con- 
sidered a  case  in  which  a  State,  not  a  Miember 
of  the  League  of  Nations,  for  instance,  the 
United  States,  might  adhere  to  the  Convention 
establishing  the  Court.  Would  it  be  fair,  under 
these  circumstances,  to  deprive  it  of  the  right 
of  summoning  a  Member  to  justice  ?  If  this  were 
done,  States .  non-members  of  the  League  of 
Nations  would  not  be  disposed  to  adhere  to  the 
Convention  establishing  the  Court.  Practically, 
bv  their  adhering,  they  agreed  to  appear  before 
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quand  ils  se  pr^senteront  en  demandeurs,  1'as- 
sentiment  du  deTendeur  est  exige"  pour  que  la 
Cour  puisse  etre  saisie,  on  leur  aura  fait  une 
situation  tellement  in^gale,  qu'il  sera  de  leur 
interet,  et  meme  de  leur  dignite\  de  ne  pas  s'as- 
socier  k  1'organisation  projet£e.  Or,  il  parait  que 
cela  n'entre  pas  dans  1'intention  du  Comite\ 


M.  HAGERUP  rernarque  que  c'est  en  vue 
d'ecarter  cette  difficult^  qu'il  a  propose1  d'inserer 
k  1'article  3  les  mots:  ,,dans  le  sens  de  1'ar- 
ticle  14  du  Pacte". 

LORD  PHILLIMORE  admet  que  le  texte  de 
1'article  3  est  deiectueux.  II  doit  cependant  etre 
compris  de  la  facon  suivante:  tout  Etat  ayant 
adhere  a  la  convention  £tablissant  la  Cour  sera 
aux  Membres  de  la  Societe"  des  Nations. 


M.  FERNANDES  declare  qu'il  est  parfaite- 
ment  d'accord  avec  Lord  Phillimore  et  qu'il 
a  seulement  voulu  s'elever  centre  I'avis  exprime 
par  M.  Hagerup. 

LORD  PHILLIMORE  croit  qu'on  peut  resu- 
rner  la  question  ainsi:  la  Cour  sera-t-elle  ouverte 
aux  nations  qui  ne  sont  pas  Membres  de  la  So- 
cie'te  des  Nations  et  qui  n'ont  pas  non  plus  signe" 
la  convention  qui  la  cre"e?  Cette  question  n'a  jus- 
qu'ici  pas  £te"  tranchee. 

M.  HAGERUP  croit  qu'on  pourra  donner  satis- 
faction a  M.  Fernandes  en  formulant  les  pre- 
mieres lignes  de  Particle  3  de  la  maniere  suivante: 
,,lorsqu'un  differend  tel  qu'il  est  prevu  a  1'ar- 
ticle xer,  s'eleve  entre  deux  Etats,  Membres  de 
la  Societe  des  Nations  ou  signataires  du  present 
acte",  etc. 

M.  FERNANDES  prefere  la  formule  qui  se 
trouve  dans  le  texte  original  de  1'article. 

Le  PRESIDENT  voudrait  dire  un  mot  concer- 
nant  les  Etats  qui  ne  sont  pas  Membres  'de  la 
Societe  des  Nations  et  qui  ne  sont  pas  non  plus 
mentionn^s  a  1'annexe  du  Pacte.  Ces  Etats  ne  se 
trouvent  pas  dans  la  meme  situation  que  les 
autres,  et  ils  n'ont  le  droit  de  proceder  devant  la 
Cour  que  dans  les  conditions  de"terminees  par 
1  'article  17  du  Pacte.  Le  droit  plein  leur  doit-il 
etre  accorde"  par  le  statut  concernant  la  Cour,  ou, 
autrement  dit,  ce  statut  peut-il  assimiler  ces  Etats 
aux  autres  Etats? 

Le  President  declare  qu'il  a,,  a  cet  egard, 
de  graves  scrupules. 

Le  Pacte  n'exclut  personne;  la  Soci6te"  des  Na- 
tions est  une  Societe  ouverte,  mais  en  assimilant 
d'emblee  aux  autres  Etats  les  Etats  qui  ne  sont 


the  Court  at  the  summons  of  another  State.  If 
when  they  appear  as  plaintiffs,  the  consent  of 
the  defendant  was  required  for  the  Court  to  hear 
the  case,  such  an  unequal  situation  would  be 
created  that  it  would  be  to  their  interest,  and 
that  even  their  dignity  would  require  them,  not 
to  take  part  in  the  proposed  organisation.  But 
it  seems  that  that  is  not  the  Committee's  in- 
tention. 

M.  HAGERUP  pointed  out  that  it  was  for  the 
purpose  of  disposing  of  this  difficulty  that  he 
had  proposed  to  insert  in  Article  3  the  words 
"according  to  Article  14  of  the  Covenant". 

LORD  PHILLIMORE  admitted  that  the  text 
of  Article-  3  was  defective.  It  should,  however,  be 
understood  in  the  following  manner:  any  State 
having  adhered  to  the  Convention  establishing 
the  Court  would  be  classed  with  the  Members 
of  the  League  of  Nations. 

M.  FERNANDES  declared,  that  he  quite 
agreed  with  Lord  Phillimore,  and  had  only 
wished  to  oppose  the  opinion  expressed  by  Mi. 
H^agerup. 

LORD  PHILLIMORE  thought  that  the  ques- 
tion could  be  summarised  thus :  Should  the 
Court  be  open  to  Nations  which  are  not  Members 
of  the  League  of  Nations,  and  which  have  not 
signed  the  Convention  of  the  Court  ?  This 
question  had  not  yet  been  resolved. 

M.  HAGERUP  thought  that  satisfaction  could 
be  accorded  to  M.  Fernandes  by  framing  the 
first  lines  of  Article  3  in  the  following  way: 
"When  a  dispute,  as  provided  in  Article  i,  arises 
between  two  States,  Members  of  the  League  of 
Nations,  or  signatories  of  the  present*  Act,  etc." 

M.  FERNANDES  preferred  the  wording  in 
the  original  text  of  the  Article. 

The  PRESIDENT  desired  to  deal  briefly  with 
States  which  are  neither  Members  of  the  League 
of  Nations  nor  mentioned  in  the  Annex  to  the 
Ciovenant.  These  States  are  not  in  the  same 
situation  as  others,  and  they  have  not  the  right 
to  take  action  before  the  Court  except  under  the 
special  conditions  determined  by  Article  17  of 
the  Covenant.  Should  full  right  be  given  them 
by  the  Statute  dealing  with  the  Court;  in  other 
words,  could  this  Statute  make  these  States  equal 
to  other  States  ? 

The  President  had  grave  doubts  on  this 
point. 

The  Covenant  excludes  nobody ;  the  League  of 
Nations  is  an  open  League,  but  to  include  at 
the  outset  the  States  not  mentioned  in  the  An- 
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pas  mentionnes  a  1'annexe,  on  irait  a  1'encontre 
du  Pacte,  dans  des  conditions  d'ailleurs  injusti- 
fiables. 

II  ne  s'agit  pas  ici  d'une  simple  modification, 
il  s'agit  du  renversement  d'un  systeme. 

M.  ADATCI  trouve  que  les  paroles  du  Pre"- 
sident  expriment  la  sagesse  et  la  justice.  Pour 
lui  la  chose  est  parfaitement  claire;  il  faut  faire 
une  distinction  entre  les  Etats  Membres  de  la 
Societe  et  les  Etats  non-membres.  II  croit  devoir 
approfondir  cette  question;  il  le  fera  au  cours 
d'une  prochaine  seance. 

M.  FERNANDES  tient  a  faire  remarquer  au 
President  qu'il  n'a  vis6  dans  sa  remarque  que 
les  Etats  dont  1'acces  a  la  Societe  des  Nations 
est  admis  de  piano. 

M.  HAGERUP  tient  a  faire  une  re"ponse  aux 
remarques  de  M.  Fernandes.  II  se  place  ex- 
clusivement  au  point  de  vue  juridique.  La  faculte 
d'assigner  unilateralement  un  Etat  devant  la  Cour 
ne  peut  etre  donnee  qu'aux  Etats  qui  ont  accepte 
les  obligations  d^coulant  de  la  Convention.  Le 
dernier  alinea  de  1'article  3  ne  lui  donne  pas  satis- 
faction. En  effet,  cet  alinea  n'etablit  que  1'obli- 
gation  d'avoir  recours  a  1'arbitrage;  il  n'a  pas 
trait  a  1'assignation  unilaterale. 

M.  Hagerup  ajoute  qu'il  pense  qu'au  fond, 
il  n'y  a  pas  de  divergence  de  vues  entre  M.  Fer- 
nandes et  lui.  M.  Fernandes  a  signale  que 
la  formule  ,,Membres  de  la  Socie"te  des  Nations" 
est  trop  limitee,  et  en  cela  il  a  raison.  II  faut 
dire  ,,tout  Etat  signataire  du  present  acte  est 
consider^  comme  acceptant  de  soumettre  k  la 
Cour  Permanente  tout  differend  caracterise  par 
1'article  ler  entre  cet  Etat  et  un  autre  Etat  signa- 
taire". 

LORD  PHILLIMORE  propose  une  nouvelle 
redaction  du  dernier  alinea  et  en  donne  lecture 
(voir  annexe  4). 

M.  HAGERUP  propose  de  faire  de  cette  nou- 
velle redaction  un  nouvel  article  4.  On  doit  en 
effet  avoir  en  vue,  non  seulement  les  dispositions 
de  1'article  3,  mais  aussi  celles  de  1'article  ler. 

LORD    PHILLIMORE  accepte   cette   idee. 

Le  PRESIDENT  engage  les  membres  a  lui 
faire  parvenir  par  £crit  les  propositions  d'amende- 
ment  qu'ils  desirent  faire  au  sujet  du  projet  de 
texte  qu'il  a  lu  au  d£but  de  la  seance. 

II  propose  que  la  question  de  la  situation  des 
Etats  non-membres  de  la  Societe,  soulev^e  par 
M.  Adatci  a  propos  de  1'article  17  du  Pacte, 
soit  discutee  a  la  reunion  prochaine.  A  cet 


nex  would  be  unjustifiably  contrary  to  the  Co- 
venant. 

It  is  not  a  question  here  of  mere  modification, 
but  of  the  reversal  of  the  system. 

M.  ADATCI  thought  that  the  President's 
remarks  were  both  wise  and  just.  It  was  perfectly- 
clear  to  him  that  a  distinction  must  be  drawn 
between  States  Members  of  the  League  and 
States  which  are  not  Members.  He  thought  they 
must  go  more  deeply  into  the  question.  He  would 
do  so  at  a  future  meeting. 

M.  FERNANDES  desired  to  assure  the  Pre- 
sident that  his  remarks  had  reference  only  to 
States  whose  access  to  the  League  of  Nations 
was  admitted  de  piano. 

M.  HAGERUP  wished  to  answer  M.  Fer- 
tiandes.  His  point  of  view  was  purely  legal. 
The  power  of  summoning  uni-laterally  a  State 
before  the  Court  could  only  be  given  to  States 
which  had  accepted  the  obligations  arising  from 
the  Convention.  The  last  paragraph  of  article  3 
was  not  satisfactory  to  him.  This  paragraph  only 
laid  down  obligatory  recourse  to  Arbitration;  it 
did  not  deal  with  unilateral  arraignment. 

M.  Hagerup  added  that  he  thought  that 
there  was  no  fundamental  difference  of  opinion 
between  M.  Fernandes  and  himself.  M.  Fer- 
nandes had  only  shown  that  the  clause  "Mem- 
bers of  the  League  of  Nations"  was  too  narrow, 
and  concerning  that  he  was  correct.  The  clause 
should  read:  "Any  State  signing  the  present  Act 
is  considered  as  having  accepted  the  obligation 
to  submit  to  the  Permanent  Court  any  dispute 
described  by  Article  i  between  this  State  and 
another  signatory  State". 

LORD  PHILLIMORE  proposed  a  new 
wording  for  the  last  paragraph  and  read  it.  (See 
Annex  4). 

M.  HAGERUP  proposed  that  this  new  draft 
should  constitute  a  new  Article  4.  Not  only  the 
disposition  of  Article  3,  but  also  those  of  Article 
i  must  be  taken  into  account. 

LORD  PHILLIMORE  accepted  this  sug- 
gestion. 

The  PRESIDENT  requested  the  members  to 
submit  to  him  in  writing  any  proposed  amend- 
ments which  they  desired  to  put  forward  with 
reference  to  the  project  which  he  had  read  at 
the  beginning  of  the  meeting. 

He  proposed  that  the  question  of  the  situation 
of  States  not  Members  of  the  League  raised  by 
M.  Adatci  with  reference  to  Article  17  of  the 


-  270  - 


egard  il  attire  1'attention  du  Comit6  sur  le  fait 
qu'au  point  de  vue  de  la  solution  de  leurs  dif- 
ferends  les  Etats  non-membres  n'entrent  pas,  aux 
termes  du  Pacte,  de  piano  en  rapjxjrt  avec  les 
Membres:  une  invitation  speciale  est  requise  a 
cet  effet.  Toujours  aux  termes  de  1'article  17, 
les  dispositions  des  articles  12  a  16  et  suivants 
ne  seront  applicables  aux  Etats  non-membres, 
qu'aux  conditions  prevues  par  ce  meme  article. 


LORD  PHILLIMORE  pense  qu'il  s'agit  seule- 
ment  d'une  recommandation  a  faire  aux  non-mem- 
bres, et  non  pas  d'une  obligation  a  leur  imposer. 

Le  Conseil  de  la  Societe  des  Nations  ne  doit 
que  conseiller  aux  Etats  non-membres  de  se  sou- 
mettre  a  la  juridiction  de  la  Cour. 

L'ne  discussion  s'engage  entre  LORD  PHILLI- 
MORE et  le  PRESIDENT  sur  les  conditions 
dans  lesquelles  les  Etats  non-membres  peuvent 
etre  admis  devant  la  Cour.  On  est  d'accord  pour 
reconnaitre  que  1'egalite  absolue  ne  saurait  etre 
etablie. 

M.  ALTAMIRA  fait  valoir  que  1'acte  e'tablis- 
sant  la  Cour  devant  etre  signe  par  les  Etats,  c'est 
au  Conseil  qu'il  appartiendra  de  poser  les  con- 
ditions auxquelles  les  differents  Etats  peuvent 
etre  admis  a  signer. 

Le  PRESIDENT  propose  qu'a  la  stance  de 
jeudi  on  discute  la  question  soulevee  par  M. 
A  d  a  t  c  i,  et  qu'au  cours  de  la  seance  suivante 
la  question  de  la  nomination  des  juges  soit  re- 
prise, a  condition  qu'on  arrive  demain  a  s'en- 
tendre  sur  une  formule  au  sujet  de  la  premiere 
question.  II  suggere  I'id6e  de  tenir  des  reunions 
en  Chambre  du  Conseil  en  vue  de  hater  le  travail. 

M.  ALTAMIRA  demande  a  Lord  Philli- 
m  o  r  e  de  r&iiger  un  texte  sur  la  competence 
de  la  Cour,  en  tenant  compte  des  divers  amende- 
ments  pr£sent£s  au  d^but  de  la  seance.  (Voir 
annexe  5). 

M.  RICCI-BUSATTI  communiquera  ses  amen- 
dements  au  President. 

Le  PRESIDENT  donne  lecture  d'une  lettre 
adressee  a  M.  Loder  par  M.  Schuurman. 
Le  Comit6  decide  qu'il  n'y  a  pas  lieu  d'en  tenir 
compte.  (Voir  annexe  6). 

M.  RICCI-BUSATTI  fait  remarquer  que  le 
Comit£  doit  encore  discuter  la  question  du  droit 
materiel  a  appliquer  par  la  Cour. 

Le  PRESIDENT  approuve  et  exprime  1'avis 
que,  lorsque  les  grandes  questions  auront 


Covenant  should  be  discussed  at  the  next  meeting. 
In  this  connection  he  drew  the  Committee's  atten^ 
tion  to  the  fact  that  from  the  standpoint  of 
settling  their  disputes,  non-member  States  do  riot 
enter  into  relations  with  Members  de  piano  ac- 
cording to  the  Covenant ;  special  invitation  to 
do  so  was  necessary.  According  to  the  terms 
of  Article  17,  the  provisions  of  Article  12  to  16 
and  following  were  applicable  to  non-member 
States  only  under  conditions  provided  by  this 
same  Article. 

LORD  PHILLIMORE  thought  that  a  recom- 
mendation only  should  be  made  to  non-members 
and  that  a  definite  obligation  should  not  be  im- 
posed upon  them. 

The  Council  of  the  League  of  Nations  could 
only  advise  non-member  States  to  submit  to  the 
jurisdiction  of  the  Court. 

Discussion  took  place  between  LORD  PHIL- 
LIMORE and  the  PRESIDENT  concerning 
conditions  under  which  non-member  States  could 
be  admitted  before  the  Court.  The  Committee 
was  agreed  in  recognising  that  absolute  equality 
could  not  be  established. 

M.  ALTAMIRA  pointed  out  that  as  the  Act 
establishing  the  Court  must  be  signed  by  the 
States,  the  Council  would  have  to  fix  the  condi- 
tions under  which  the  various  States  should  be 
permitted  to  sign. 

The  PRESIDENT  proposed  that  at  the  Tihurs- 
day  meeting  the  question  raised  by  M.  Adatci 
should  be  discussed,  and  that  at  the  following 
meeting  the  question  of  the  nomination  of  judges 
should  be  taken  up  again,  provided  that  on 
Thursday  a  solution  for  the  first  question  was 
obtained.  He  suggested  that  unofficial  meetings 
should  be  held  to  hasten  the  work. 

M.  ALTAMIRA  asked  Lord  Phillimore 
to  draft  a  text  on  the  competence  of  the  Court, 
taking  into  account  the  various  amendments  pre 
sented  at  the  beginning  of  the  meeting.  See 
Annex  5). 

M.  RICCI-BUSATTI  would  send  his  amend- 
ments to  the  President. 

The  PRESIDENT  read  a  letter  addressed  to 
M.  Loder  by  M.  Schuurman.  The  Com- 
mittee decided  that  the  letter  did  not  call  for 
its  attention.  (See  Annex  6). 

M.  RICCI-BUSATTI  pointed  out  that  the 
Committee  had  yet  to  discuss  the  question  of 
the  substantive  law  to  be  applied  by  the  Court. 

The  PRESIDENT  agreed  and  thought  that 
when  the  first  reading  of  the  important  questions 
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resolues  en  premiere  lecture,  le  Comite  pourra 
re"soudre  la  question  des  regies  de  procedure 
en  peu  de  seances.  II  dit  qu'il  est  entendu  que 
la  base  de  discussion  a  cet  egard  sera  le  projet 
des  Cinq  Puissances. 

M.  HAGERUP  suggere  1'idee  de  discuter  plus 
a  fond  la  question  des  regies  de  procedure.  II 
croit  que  les  questions  de  la  competence  et  du 
droit  materiel  a  appliquer  n'occuperont  pas,  a 
elles  deux,  une  seance  entiere.  Dans  ces  condi- 
tions, on  pourra  commencer  la  discussion  des 
regies  de  procedure  dans  la  seance  qui  sera  con- 
sacree  aux  autres  questions. 

M.  Hagerup  est  moins  optimiste  que  le 
President  au  sujet  de  la  facilite  de  regler  les 
questions  de  procedure.  II  croit  que  sur  plusieurs 
points,  la  discussion  pourra  se  prolonger. 

Le  PRESIDENT  propose  de  faire  proceder  a 
une  comparaison  des  dispositions  concernant  la 
procedure  contenues  dans  le  projet  des  Cinq 
Puissances,  avec  celles  de  la  Convention  de  1907: 
les  stipulations  du  projet  pourront  etre  mises  en 
regard  des  articles  de  la  Convention.  II  faudrait 
eViter  les  confusions  resultant  de  multiples  nume- 
rotages. 

LORD  PHILLIMORE  fait  observer  que  le 
nume"rotage  des  articles  formant  la  future  Conven- 
tion etablissant  la  Cour  sera  tout  a  fait  indepen- 
dant  du  nume'rotage  de  la  Convention  de  1907. 

La  prochaine  stance  sera  tenue  jeudi  a  9.30 
du  matin. 

La  stance  est  lev£ea  i  heure  10  de  I'apres-midi. 

Le  President: 

(signe)  Brn.  DESCAMPS. 

Le  Secretaire-General: 

(signe)  D.   ANZILOTTI. 


had  been  passed,  the  Committee  could  easily 
settle  the  question  of  rules  of  procedure  in  a 
few  meetings.  He  said  that  it  would  be  under- 
stood that  the  basis  of  discussion  on  this  subject 
would  be  the  project  of  the  Five  Powers. 

M.  HAGERUP  suggested  that  the  question  . 
of  the  rules  of  procedure  should  be  more  deeply 
discussed.  He  thought  that  the  questions  of 
competence  and  of  the  law  to  be  applied  would 
not  together  take  up  a  whole  meeting.  Therefore 
they  might  begin  the  discussion  of  rules  of  pro- 
cedure at  the  meeting  which  was  devoted  to  the 
other  questions. 

M.  Hagerup  was  less  optimistic  than  the 
President  as  to  the  ease  with  which  the  ques- 
tions of  procedure  could  be  arranged.  He  thought 
that  on  several  points  the  discussion  might  be 
a  protracted  one. 

The  PRESIDENT  proposed  to  have  a  com- 
parison made  of  the  dispositions  relating  to  proce- 
dure contained  in  the  project  of  the  Five  Powers 
with  those  of  the  Convention  of  1 907 ;  the  pro- 
visions of  the  project  might  be  arranged  accord- 
ing to  the  articles  of  the  Convention.  Confusion 
resulting  from  too  many  systems  of  numbering 
must  be  avoided. 

LORD  PHILLIMORE  pointed  out  that  the 
numbering  of  the  articles  which  were  to  form 
the  new  Convention  establishing  the  Court  would 
be  quite  independent  of  the  numbering  of  the 
Convention  of  1907. 

The  next  meeting  will  be  held  Thursday  at 
9.30  a.m. 

The  meeting  closed  at  i.io  p.m. 

The  President: 

(signed)  Bm.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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ANNEXE  No.    i. 

Proposition    transactionnelle  communiquee  par  le 
Baron  Descamps. 

Article   ler. 

La  Cour  Permanente  de  Justice  Internationale 
est  competente  pour  statuer  sur  les  contestations 
concernant  les  diffeVends  qui  sont  d'ordre  juridi- 
que,  c'est-a-dire  ceux  qui  concernent: 

a.  Interpretation  d'un  traite; 

b.  tout  point  de  droit  international; 

c.  la  realite  de  tout  fait  qui,  s'il  etait  etabli, 
constituerait  la  rupture  d'un  engagement  in- 
ternational ; 

d.  1'etendue  ou  la  nature  de  la  reparation  due 
pour    la    rupture    d'un    engagement     inter- 
national; 

e.  Interpretation  d'une   sentence   rendue    par 
la  Cour. 

Sont  assimiies  aux  diffe>ends  d'ordre  juridi- 
que,  au  point  de  vue  juridictionnel,  les  differends 
qui,  bien  que  ne  pouvant  etre  formulas  et  resolus 
juridiquement,  sont  1'objet  d'un  accord  intervenu 
entre  les  parties  quant  a  leur  solution  par  voie  de 
judicature. 

Article  2. 

En  cas  de  contestation  concernant  le  caractere 
juridique  ou  non  d'un  differend,  la  Cour  Perma- 
nente decide  cette  question  en  ordre  prejudiciel. 

Article  3. 

Lorsqu'un  differend  tel  qu'il  est  prevu  dans 
1'article  ler  s'eieve  entre  deux  Etats,  que  toutes 
les  voies  diplomatiques  pour  arranger  ce  diffe- 
rend ont  ete  epuisees,  et  que  1'on  n'est  pas  con- 
venu  de  choisir  une  Cour  d'arbitrage  dans  le 
sens  de  1'article  XIII  du  Pacte,  la  partie  qui  se 
pretend  lesee  peut  en  saisir  la  Cour  Permanente. 

Si  1'autre  partie  refuse  de  soumettre  le  diffe- 
rend a  la  Cour,  celle-ci  decide  en  premier  lieu 
s'il  y  a  ou  non  engagement  de  soumettre  le 
differend,  selon  1'article  XIV  du  Pacte,  a  la  pro- 
cedure juridictionnelle. 

Tout  Etat  signataire  du  present  Acte  est  con- 
sidere  comme  acceptant  de  resoudre  juridiction- 
nellement  tout  differend  caracterise  par  1'ar- 
ticle ler. 


ANNEX  No.   i. 

Transactional  proposal  submitted  by 
Baron  Descamps. 

Article  i. 

The  Permanent  Court  of  International  Justice 
is  competent  to  decide  disputes  concerning  cases 
of  a  legal  nature,  that  is  to  say  those  dealing 
with: 

a.  the  interpretation  of  a  treaty; 

6.  any   question    of   international   law; 

c.  the  existence  of  any   fact   which,   if  esta- 
blished, would  constitute  a  breach  of  any 
international   obligation ; 

d.  the  extent  and  nature  of  reparation  to  be 
made   for   the   breach   of  an   international 
obligation; 

e.  the   interpretation  of  a  sentence   rendered 
by  the  Court. 

Cases,  though  they  cannot  be  stated  and  de- 
cided according  to  strict  law,  which  are  the  subject 
of  an  agreement  between  the  parties  to  submit 
them  for  decision  by  judicial  means,  are  classed 
with  cases  of  a  legal  nature,  for  the  purpose  of 
submission  to  jurisdiction. 

Article  2. 

When  the  legal  nature  of  a  case  is  disputed, 
the  Permanent  Court  will  decide  the  point  as  an 
interlocutory  question. 

Article  3. 

When  a  dispute  as  provided  in  Article  i  arises 
between  two  States  and  when  all  diplomatic 
means  to  settle  the  case  have  been  exhausted, 
and  provided  that  no  agreement  has  been  made 
to  choose  a  Court  of  Arbitration  as  indicated  in 
Article  XIII  of  the  Covenant,  the  party  alleging 
injury  may  appeal  to  the  Permanent  Court. 

If  the  other  party  refuses  to  submit  the  case 
to  the  Court,  the  latter  will  first  of  all  decide 
whether  an  engagement  to  submit  the  case  to 
jurisdiction  does  or  does  not  exist  in  accordance 
with  Article  XIV  of  the  Covenant. 

Any  State  subcribing  to  the  present  Act  is 
considered  as  having  agreed  to  settle  by  legal 
means  all  disputes  described  in  Article  i. 
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ANNEXE  No.   2. 
Projet  de  M.  Altamira. 

Dans  tous  les  cas  susceptibles  d'une  sentence 
en  droit  ou  en  e"quite,  tout  Etat  ayant  un  diffe- 
rend  avec  un  autre  Etat,  pourra  demander  a  la 
Cour  Permanente  de  Justice  Internationale  la 
connaissance  de  1'affaire,  meme  sans  1'assentiment 
de  1'autre  Etat,  si  celui-ci  ne  convient  pas  de  le 
resoudre  par  tout  autre  moyen  pacifique  et  refuse 
de  se  rendre  a  la  Cour.  La  Cour  ainsi  saisie  sera 
de  plein  droit  competente. 


ANNEX  No.  2. 
Draft  of  M.  Altamira. 

In  all  cases  permitting  of  a  sentence  in  law 
or  in  equity  any  State  in  conflict  with  another 
State  may  bring  the  case  before  the  Permanent 
Court  of  International  Justice  even  without  the 
consent  of  the  other  State  provided  the  latter 
does  not  agree  to  have  the  conflict  settled  by 
any  other  pacific  means,  and  refuses  to  appear 
before  the  Court.  The  Court  thus  appealed 
to  shall  be  competent  ipso  facto. 
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ANNEXE  No.  3. 

Amendements    au    texte    communique    par  le 

Baron  Descamps  proposes  par  M.  Ricci-Busatti, 

le  30  juin. 

Article  ler. 

Supprimsr  les  mots:  ,,les  dif ferends  qui  sont 
d'ordre  juridique  c'est-a-dire  ceux  qui  concer- 
nent"  (ces  mots  ne  figurent  pas  dans  le  projet 
des  Cinq  Puissances  Neutres,  ni  dans  1'article  13 
du  Pacte).  II  serait  peut-etre  utile  d'ajouter,  apres 
le  mot  ,,contestation",  les  mots  ,,entre  Etats". 

Ajouter  a  la  lettre  a)  les  mots  ,,1'applica- 
tion  ou". 

Remplacer  a  la  lettre  b)  les  mots  ,,tout  point 
de"  par  les  mots  suivants  ,,1'application  ou  1'in- 
terpre"tation  d'une  regie  ge"ne"rale  de  .  .  ." 

Remplacer  le  dernier  alinda  par  le  suivant: 
,,Elle  est  e"galement  compe'tente  pour  statuer  sur 
tous  diffe"rends,  quelle  que  soit  leur  nature,  qui 
sont  1'objet  d'un  accord  entre  les  parties,  quant 
a  leur  solution  par  voie  judiciaire". 

Article   2. 

Remplacer  les  mots  ,,concemant  le  caractere 
juridique  ou  non,  d'un  diffdrend"  par  les  sui- 
vants: ,,sur  le  point  de  savoir  si  tel  diffe'rend 
rentre,  oui  ou  non,  dans  les  categories  vise"es  au 
paragraphe  pre'c&ient". 

Article  3. 

2e  aline"a:  substituer  aux  deux  demiers  mots: 
,,proc£dure  juridictionelle"  les  suivants:  ,,Cour 
de  Justice  Internationale". 

3e  alin6a:  substituer  egalement  aux  mots: 
,,r^soudre  juridictionnellement"  les  suivants: 
,,soumettre  a  la  Cour  de  Justice  Internationale". 

J'ajoute  que,  a  part  les  autres  amendements 
qui  ont  e"t£  proposes  et  agre'e's  au  texte  de  1'ar- 
ticle 3,  la  disposition  de  son  deuxieme  alin^a 
gagnerait,  peut-etre,  a  etre  rapproch^e  des  dis- 
positions de  1'article  2,  puisque  1'un  et  1'autre 
se  referent  de  quelque  facon  k  1'engagement  vis6 
au  dernier  aline"a  de  1'article  ler.  Le  dernier  alinda 
de  1'article  3  me"riterait,  a  mon  avis,  d'etre  1'objet 
d'un  article  se'pare'. 

(sign/)  A.  RICCI-BUSATTI. 


ANNEX  No.  3. 

Amendments  to  the  text  submitted  by  Baron 

Descamps,    proposed    by    M.    Ricci-Busatti  on 

June  30th. 

Article  i. 

Strike  out  the  words  "disputes  concerning 
cases  of  a  legal  nature,  that  is  to  say,  those 
dealing  with"  (these  words  are  not  to  be  found 
in  the  scheme  of  the  Five  Neutral  Powers  nor 
in  Article  13  of  the  Covenant).  It  might  perhaps 
be  useful  to  add  after  the  word  "disputes"  the 
words  "between  States". 

Add  under  letter  a)  the  words  "the  applica- 
tion or". 

Substitute  under  letter  6),  for  the  words  "any 
question",  the  words  "the  application  or  inter- 
pretation of  a  general  rule  of". 

Substitute  for  the  last  paragraph  the  following 
phrase:  "It  will  also  be  competent  to  decide  on 
all  disputes,  no  matter  of  what  description,  which 
the  parties  have  agreed  to  submit  to  a  judicial 
decision". 

Article  2. 

(Substitute  for  the  words  "when  the  legal  nature 
of  a  case  is  disputed",  the  words  "if  a  question 
arises  whether  a  certain  dispute  is  or  is  not  in- 
cluded in  the  categories  enumerated  in  the  pre- 
ceding article". 

Article  3. 

Second  paragraph.  Substitute  for  the  two 
words  "to  jurisdiction"  the  following  words  "to 
the  Court  of  International  Justice". 

Third  paragraph.  Substitute  for  the  words  "to 
settle  by  legal  means"  the  following  words  "to 
refer  to  the  Court  of  International  Justice". 

I  add  that,  apart  from  the  other  amendments 
to  Article  3  proposed  and  agreed  to,  the  pro- 
vision of  its  second  paragraph  might  perhaps 
with  advantage  be  connected  with  the  provisions 
of  the  second  Article,  both  of  them  having 
regard,  to  a  certain  extent,  to  the  engagement 
laid  down  in  the  last  paragraph  of  the  first  Ar- 
ticle. The  last  paragraph  of  Article  3,  in  my 
opinion,  deserves  to  be  made  a  separate  Article. 

(signed)  A.  RICCI-BUSATTI. 
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ANNEXE  No.  36/5. 

Le  texte  du  Baron  Descamps  amende  par 
M.  Ricci-Busatti. 

Article  ler. 

La  Cour  Permanente  de  Justice  Internationale 
est  competente  pour  statuer  sur  les  contestations 
entre  Etats  concernant  les  differends  d'ordre  juri- 
dique  qui  ont  pour  objet: 

a.  1'interpretation  ou  1'application  d'un   traite; 

b.  1'interpretation  ou  1'application  d'une  regie 
generate  de  droit   international   {reserve}; 

c.  la  realite  de  tout  fait  qui,  s'il  etait  etabli, 
constituerait  une  infraction  a  une  obligation 
Internationale; 

d.  1'etendue  ou  la  nature  de  la  reparation  due 
pour   1'infraction   a  une   obligation  interna- 
tionale; 

e.  1'interpretation    d'une    sentence   rendue   par 
la  Cour. 

Elle  sera  egalement  competente  pour  statuer 
sur  tous  differends  qui,  bien  que  n'ayant  pas  un 
caractere  exclusivement  juridique,  sont  1'objet 
d'un  accord  intervenu  entre  les  Parties  quant  a 
leur  solution  par  voie  judiciaire. 

Article  2. 

En  cas  de  contestation  sur  le  point  de  savoir 
si  un  differend  rentre,  oui  ou  non,  dans  les  cate- 
gories visees  a  1'article  ler,  la  Cour  Permanente 
decide  cette  question  en  ordre  prejudiciel. 

Article  3. 

Lorsqu'un  differend  tel  qu'il  est  prevu  a  1'ar- 
ticle  ler  s'eleve  entre  deux  Etats,  que  tous  les 
moyens  diplomatiques  pour  arranger  ce  differend 
ont  ete  epuises,  et  que  Ton  n'est  pas  convenu  de 
choisir  une  Cour  d'arbitrage  dans  le  sens  de  1'ar- 
ticle 13  du  Pacte,  la  partie  qui  se  pretend  Ies6e 
peut  en  saisir  la  Cour  Permanente. 

Si  1'autre  partie  refuse  de  soumettre  le  diffe"- 
rend  a  la  Cour,  celle-ci  decide  en  premier  lieu 
s'il  y  a  ou  non  engagement  de  soumettre  le 
differend  a  la  Cour  Permanente  de  Justice  In- 
ternationale. 

Article  4. 

Tout  Ktat  signataire  du  present  Acte  est  con- 
sidere"  comme  acceptant  de  soumettre  a  la  Cour 
Permanente  de  Justice  Internationale,  conforme- 
ment  aux  dispositions  qui  precedent,  tout  diffe- 
rend vise"  a  1'article  ler,  qui  s'eleve  entre  cet 
Etat  et  un  autre  Etat  signataire. 


ANNEX  No.  ibis. 

Baron  Descamps  text  as  amended  by 
M,  Ricci-Busatti. 

Article  i. 

The  Permanent  Court  of  Inter  national  Justice 
is  competent  to  decide  disputes  between  States 
concerning  cases  of  a  legal  nature  which  deal 
with : 

a.  the  interpretation  or  application  of  a  treaty ; 
&.  the  interpretation  or  application  of  a  general 
rule  of  international  law  (reserved); 

c.  the  existence   of  any   fact   which,    if  esta- 
blished, would  constitute  an  infraction  of 
an  international  obligation; 

d.  the  extent  and  nature  of  reparation  to  be 
made  for  the  infraction  of  an  international 
obligation ; 

e.  the  interpretation   of  a  sentence  rendered 
by  the  Court. 

It  will  also  be  competent  to  decide  on  all 
disputes  which,  though  not  of  an  exclusively 
legal  nature,  the  parties  have  agreed  to  submit  to 
a  judicial  decision. 

Article  2. 

If  a  question  arises  whether  a  certain  dispute 
is  or  not  included  in  the  categories  enumerated 
in  the  first  Article,  the  Permanent  Court  shall 
decide  it  as  an  interlocutory  question. 

Article  3. 

When  a  dispute,  as  provided  in  Article  3,  arises 
between  two  States,  and  when  all  diplomatic 
means  to  settle  the  case  have  been  exhausted, 
and  provided  that  no  agreement  has  been  made 
to  choose  a  Court  of  Arbitration  as  indicated  in 
Article  13  of  the  Covenant,  the  party  alleging 
injury  may  appeal  to  the  Permanent  Court. 

If  the  other  party  refuses  to  submit  the  case 
to  the  Court,  the  latter  will  first  of  all  decide 
whether  an  engagement  to  submit  the  case  to 
the  Permanent  Court  of  International  Justice 
exists. 

Article  4. 

Any  State  subscribing  to  the  present  Act  is 
considered  as  having  undertaken  to  submit  to  the 
Permanent  Court  of  International  Justice,  in  ac- 
cordance with  the  foregoing  dispositions,  any 
dispute  mentioned  in  Article  i,  which  arises  be- 
tween it  and  another  signatory  State. 
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ANNEXE   No.   4. 


ANNEX  No.  4. 


Amendement  de  Lord  Phtllimore  au  dernier  alinea  Lord  Phillimore's  Amendment  to  the  last  paragraph 

du  texte  du  Baron  Descamps  (Annexe  ler).  of  Baron  Descamps'  text  (Annex  1). 

Tout  Etat  signataire  du  present  Acte  est  con-  Any  State  signing  the  present  Act,  is  considered 

side're  comme  acceptant  de  soumettre  a  la  Cour  as  having  agreed  to  submit  to  the  Permanent 

Permanente   tout  diffe'rend,   caracterise"   par  1'ar-  Court   any   dispute   between   itself  and  another 

tide  ler,  entre  cet  Etat  et  un  autre  Etat  signa-  signatory  State,  as  described  by  Article  i. 
taire. 
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ANNEXE   No.    5. 
Texte  amende  par  Lord  Phillimore. 

Article   ler. 

La  Cour  Permanente  de  Justice  Internationale 
est  competente  pour  statuer  sur  les  contestations 
entre  Etats  concemant  les  diffe'rends  qui  sont 
d'ordre  juridique,  c'est-a-dire  ceux  qui  concern ent: 

a.  1  "interpretation  d'un  traite; 

b.  tout  point  de  droit  international; 

c.  la  r^alite  de  tout  fait  qui,   s'il  etait  etabli, 
constituerait  la  rupture  d'un  engagement  in- 
ternational; 

d.  1'etendue  ou  la  nature  de  la  reparation  due 
pour   la    rupture   d'un  engagement   interna- 
tional; 

e.  1'interpretation  d'une  sentence  rendue  par  la 
Cour. 

Sont  assimiles  aux  differends  d'ordre  juridique, 
au  point  de  vue  juridictionnel,  les  differends  qui, 
bien  que  ne  pouvant  etre  formules  et  resolus  juri- 
diquement,  sont  1'objet  d'un  accord  intervenu 
entre  les  parties  quant  a  leur  solution  par  voie 
judiciaire. 

Article  2. 

En  cas  de  contestation  sur  le  point  de  savoir 
si  tel  differend  rentre,  oui  ou  non,  dans  les  cate- 
gories visees  a  1'article  precedent,  la  Cour  Per- 
manente decide  cette  question  en  ordre  pre- 
judiciel. 

Article   3. 

Lorsqu'un  differend  tel  qu'il  est  prevu  a  1'ar- 
ticle  ler  s'eleve  entre  deux  Etats,  que  tous  les 
moyens  diplomatiques  pour  regler  Ce  differend 
ont  ete  epuise"s,  et  que  Ton  n'est  pas  convenu  de 
choisir  une  Cour  d'arbitrage  dans  le  sens  de 
1'article  13  du  Pacte,  la  partie  qui  se  pretend 
16se"e  peut  en  saisir  la  Cour  Permanente. 

Si  1'autre  partie  refuse  de  soumettre  le  differend 
a  la  Cour,  celle-ci  decide  en  premier  lieu  s'il  y 
a,  oui  ou  non,  engagement,  positif  ou  negatif,  de 
soumettre  le  differend,  en-  conformite  avec  les 
exigences  de  i'article  14  du  Pacte,  a  la  Cour 
Permanente. 


ANNEX  No.    5. 
Draft  amended  by  Lord  Phillimore. 

Article  i. 

The  Permanent  Court  of  International  Justice 
is  competent  to  decide  disputes  between  States 
concerning  cases  of  a  legal  nature,  that  is  to 
say  those  dealing  with : 

a.  the  interpretation   of  a   treaty ; 

* 

6.  any  point  of  International  Law; 

c.  the  existence  of  any   fact,   which,   if  esta- 

blished,  would   constitute  a  breach  of  an 
international   contract ; 

d.  the  extent  or  nature  of  reparation  due  for 
the  breach  of  an  international  contract; 

e.  the  interpretation  of  a  sentence  rendered  by 
the   Court. 

Cases,  though  they  cannot  be  stated  and  de- 
cided according  to  strict  law,  which  are  the 
subject  of  an  agreement  between  the  parties  to 
submit  them  for  decision  by  judicial  means,  are 
classed  with  cases  of  a  legal  nature,  for  the 
purpose  of  submission  to  jurisdiction. 

Article  2. 

In  cases  of  a  dispute  on  the  question  whether 
a  given  case  does  or  does  not  fall  within  the 
classification  of  the  preceding  article,  the  Per- 
manent Court  will  render  an  interlocutory  de- 
cision. 

Article  3. 

When  a  case  under  the  provisions  of  Article  i 
arises  between  two  States  and  after  all  diplomatic 
means  of  settling  such  dispute  have  been  ex- 
hausted and  it  is  not  agreed  to  select  a  Court  of 
Arbitration  as  defined  in  Article  13  of  the 
Covenant,  the  party  alleging  injury  may  submit 
the  case  to  the  Permanent  Court. 

If  the  other  party  refuses  to  submit  the  case 
to  the  Court,  the  Court  decides  in  first  instance 
if  there  exists  an  affirmative  or  negative  enga- 
gement to  submit  to  the  Permanent  Court  the 
case  in  conformity  with  the  demands  of  Article 
14  of  the  Covenant. 
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Article  4.  Article  4. 

Tout  Etat  signataire  du  present  acte  est  con-  Any  State  subscribing  to  the  present  Act  is 

side"r£  comme  acceptant  de  soumettre  k  la  Cour  considered  as  having  agreed  to  submit  to  the 

Permanente  tout  differend  caracte'risd  par  1'arti-  Permanent  Court  all  cases,  described  in  Article  I, 

cle    ler  qui  s'e"leve  entre  cet  Etat  et  un  autre  arising  between  this  State  and  another  signatory 

Etat  signataire,  si  on  n'est  pas  dejk  convenu  de  State,  unless  it  is  not  already  agreed  to  select  a 

choisir  une  Cour  d'Arbitrage,  comme  il  est  in-  Court  of  Arbitration  according  to  Article  3. 
diqu£  k  1'article  3 
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ANNEXE  No.  6. 

La  Haye,  le  29  juin   1920. 

Aux  Membres  de  la  Commission  des 
Juristes  Internationaux. 

Messieurs, 

J'ai  1'honneur  de  vous  communiquer  la  traduc- 
tion  d'une  lettre  que  je  viens  de  recevoir.  Elle 
m'est  adressee  en  ma  qualite  de  Vice-President 
de  notre  Commission,  et  je  crois  qu'il  est  de  mon 
devoir  de  porter  son  contenu  a  votre  connais- 
sance. 

Le   Vice-President, 

(signe)   LODER. 


ANNEX   No.   6. 

The  Hague,  2gth  June    1920. 

To  the  Members  of  the  Commission 
of  International  Jurists. 

Gentlemen, 

I  have  the  honour  to  lay  before  you  a  trans- 
lation of  a  letter  that  I  have  just  received.  It 
was  sent  to  me  in  my  capacity  as  Vice-President 
of  our  Committee,  and  I  think  that  it  is  my 
duty  to  communicate  its  contents  to  you. 

The  Vice  President: 

(signed)  LODER. 


(ANNEXE  A  LA  LETTRE  PRECEDENTE.) 


(ANNEX  TO  ABOVE  LETTER.1 


Hoek  van  Holland,  27 — 6 — '20. 

Monsieur, 

Je  me  permets  de  vous  communiquer  en  votre 
qualit^  de  Vice-President  de  la  Commission  des 
Juristes  Internationaux,  1'observation  suivante  que 
vous  voudrez  bien  transmettre  a  la  Conference. 

On  regrette  infiniment  que  ^'organisation  de  la 
future  Cour  de  Justice  Internationale  sera  pro- 
bablement  telle  que  seuls  des  Etats  pourront  etre 
parties  au  proces. 

Lorsqu'un  particulier  a  le  sentiment  de  la 
presence  d'une  injustice,  la  voie  de  recours,  ne 
fut-ce  que  par  une  sentence  de"claratoire,  ne  doit 
pas  etre  entravee.  Et  c'est  certainement  une  en- 
trave  si  le  concours  de  son  Gouvernement  est 
requis  pour  obtenir  ce  recours.  Quelles  possibilities 
de  divergences  d'opinion,  de  considerations  poli- 
tiques!  Non,  pour  que  les  institutions  de  la  So- 
ciete  des  Nations  puissent  fleurir  la  seve  leur 
doit  venir  du  sein  des  peuples.  Car,  puisqu'il  s'agit 
de  detroner  les  Etats,  comment  pourrait-on  comp- 
ter  sur  leur  devouement?  Les  arguments  alle"guis 
par  le  communique  dans  les  joumaux  pour  la 
conception  que  seuls  les  Etats  pourront  proce"- 
der,  se  rangent  dans  le  cadre  que  nous  espe>ons 
de  quitter,  et  s'eloignent  du  principe  fondamental 


Hook  of  Holland,  27— 6— '20 


Sir, 


I  am  taking  the  liberty  of  bringing  to  your 
notice,  in  your  capacity  as  Vice-President  of  the 
Committee  of  International  Jurists,  the  following 
remarks,  and  would  beg  you  to  convey  them 
to  the  Committee. 

It  is  deeply  regretted  that  the  organisation  of 
the  new  Court  of  International  Justice  will  pro- 
bably be  such  that  States  only  may  appeatr 
before  it. 

When  an  individual  feels  that  an  injustice 
exists  there  should  be  nothing  to  hinder  recourse 
to  justice,  even  though  the  sentence  were  only 
of  declaratory  nature.  The  necessity  of  obtaining 
the  support  of  his  Government  before  such  re- 
course is  possible  is  certainly  a  hindrance.  What 
opportunities  there  are  for  differences  of  opinion, 
and  for  the  intervention  of  political  considera- 
tions! If  the  institutions  of  the  League  of  Nations 
are  to  meet  with  success,  they  must  draw  their 
strength  from  the  nations  themselves.  Since  it  is 
a  question  of  dethroning1  the  States,  how  can 
their  support  be  relied  on?  The  arguments  put 
forward  in  the  Communique  to  the  Press,  in 
support  of  the  principle  that  States  only  may 
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dc  la  Soci6t£  des  Nations,  qui  doit  devenir  une  take  action  before  the  Court,  are  all  part  of  the 
soci&£  de  nations  et  non  pas  d'Etats  souverains.  system  that  we  were  hoping  to  leave  behind; 
Si  ce  n'est  pas  trop  indiscret  je  serai  pret  a  deVe-  they  are  opposed  to  the  fundamental  principle 
lopper  verbalement  1'opinion  prdconis£e  dans  ces  on  which  the  League  of  Nations  is  based :  it  is 
lignes,  soil  devant  vous-mdme,  soit  devant  la  to  be  a  League  of  Nations,  not  a  League  of 
Commission.  Sovereign  States.  I  trust  I  am  not  taking  too 

much  upon   myself  in   saying  that   I   am  quite 
prepared  to  develop  orally  the  ideas  put  forward 
in  this  letter,  either  to  you  personally,  or  before 
1  the  Commission. 

J'ai  ITionneur,  etc.  I  have  the  honour  etc. 

(signt)  W.  ELINK  SCHUURMAN.  (signed)  W.  ELINK  SCHUURMAN. 

A  Monsieur  A  Monsieur 

le  Dr.  B.  C.  J.  LODER,  le  Dr.  B.  C.  J.  LODER, 

La  Hay e.  LaHaye. 
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13iEME  SEANCE  (non-publique), 

tenue  au  Palais  de  la  Paix,  a  La  Haye, 

le  1er  juillet  1920. 


13TH   MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  July  19t,  1920. 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents:  tous  les  membres  du  Comite" 
(a  1'exception  de  M.  Bevilaqua);  M.  Fer- 
nandes;  Mr.  James  Brown  Scott;  les 
:«cretaires  particuliers  de  M.  le  Baron  Des- 
camps  et  de  M.  Adatci;  les  membres  du 
Secretariat. 

La  stance  est  ouverte  a  gl/2  heures  du  matin. 

Le  PRESIDENT  propose  qu'en  vue  de  hater 
les  travaux  du  Comite,  un  quart  d'heure  seule- 
ment  soit  accorde  a  chaque  orateur  pour  expri- 
mer  son  point  de  vue  sur  une  question  deter - 
minee.  Dans  les  cas  ou  doit  se  faire  la  traduction 
orale  du  discours  dans  une  autre  langue,  le  temps 
de  la  traduction  n'est  pas  compris  dans  le  quart 
d'heure. 

Cette  proposition  est  adoptee. 

Mr.  ROOT  rappelle  les  paroles  de  plusieurs 
membres,  notamment  de  M.  Hagerup,  expri- 
mant  1'avis  que  le  Comit6  est  maintenant  pres 
d'arriver  a  des  conclusions  determinees. 

Lord  Phillimore  et  lui-meme,  suivant  la 
regie  parlementaire  qui  veut  que  ceux  qui  ont 
propos^  certaines  mesures,  se  chargent  de  les 
mettre  au  point,  ont  prepare  un  projet  formule" 
sur  1'organisation  de  la  Cour,  afin  de  completer 
la  proposition  fragmentaire  de"ja  soumise  par  eux. 

Mr.  Root  a  fait  distribuer  le  nouveau  projet 
aux  membres  (voir  annexe  i).  II  a  1'intention  de 
proposer  qu'il  soit  adopte",  et  qu'il  soit  soumis  au 
vote  du  Comite,  article  par  article.  II  demande 
auparavant  a  M.  Hammarskjold  de  donner 
lecture  de  la  traduction  francaise  du  projet. 

M.  Hammarskjold  ayant  donn£  lecture 
du  document,  Mr.  Root  qui  veut  saisir  le  Co- 
mite du  projet  pour  lui  permettre  de  se  prononcer 
a  son  sujet  quand  bon  lui  semble,  propose  que 
le  premier  article  soit  soumis  au  vote. 


Le  PRESIDENT  exprime  son  regret  de  ne 
pouvoir  agr£er  la  proposition  de  Mr.  Root.  II 
rappelle  que  le  Comit£  a  de"cid£  de  n'aborder  que 
bamedi  la  question  de  1'organisation.  Les  s£an- 


BARON   DESCAMPS   in  the  chair. 

Present :  all  members  of  the  Committee  (with 
the  exception  of  M.  Bevilaqua);  M.  Fer- 
nandes,  Mr.  James  Brown  Scott;  the  pri- 
vate secretaries  of  Baron  De  scamps  and  of 
M.  Adatci;  the  members  of  the  Secretariat. 

The  meeting  opened  at  9.30  a.m. 

The  PRESIDENT  proposed  that  in  order  to 
hasten  the  work  of  the  Committee  a  quarter  of 
an  hour  only  should  be  allowed  to  each  speaker 
to  express  his  views  on  a  given  question.  When 
an  oral  translation  of  the  speech  in  an  other 
language  had  to  be  made,  the  time  taken  by  the 
translation  would  not  be  included  in  the  quarter 
of  an  hour. 

This  proposal  was  adopted. 

Mr.  ROOT  recalled  that  several  members,  in 
particular  M.  Hagerup,  had  expressed  the 
opinion  that  the  Committee  was  now  ready  to 
come  to  definite  conclusions. 

Lord  Phillimore  and  himself,  in  accor- 
dance with1  the  parliamentary  rule,  that  those  who 
have  proposed  certain  measures  undertake  the 
task  of  perfecting  them,  had  prepared  a  definite 
project  dealing  with  the  organisation  of  the 
Court,  for  the  purpose  of  completing  the  frag- 
mentary plan  already  submitted  by  them. 

Mr.  Root  had  caused  the  new  project  to  be 
distributed  to  the  members.  (Annex  No.  i).  He 
intended  to  propose  its  adoption,  and  that  it 
should  be  voted  upon  by  the  Committee  article 
by  article.  He  first  asked  M.  Hammarskjold 
to  read  the  French  version  of  the  project. 

M.  Hammarskjold  having  read  the  docu- 
ment, Mr.  Root,  desiring  to  bring  the  matter 
formally  before  the  Committee  and  to  permit 
it  to  express  its  opinion  about  it  when  the  Com- 
mittee thought  fit,  proposed  that  Article  i  be  put 
to  a  vote. 

The  PRESIDENT  regretted  that  he  could 
not  admit  Mr.  Root's  proposal.  He  recalled 
that  the  Committee  had  decided  that  the  ques- 
tion of  organisation  should  not  be  dealt  with 
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ces  ante"rieures  doivent  etre  consacrdes  aux  ques- 
tions de  la  competence  etdes  r6gles deprocedure. 
Kn  outre,  avant  de  demander  aux  membres  du 
Comite"  de  voter  sur  la  proposition,  il  faut  leur 
donner  le  temps  mateYiel  de  la  connaltre. 

Mr.  ROOT  explique  qu'il  n'a  pas  eu  1'intention 
de  demander  au  Comite"  de  voter  immediatement 
sur  son  pro  jet.  Aiin  d'arriveraiunresultatde'finitif, 
il  a  seulement  voulu  saisir  le  Comite"  de  sa  pro- 
position, et  il  sera  satisfait  si  Ton  en  met  le  vote 
a  1'ordre  du  jour  d'une  stance  de"terminee,  dans 
un  de"lai  de  quelques  jours. 

M.  LODER  souligne  que  Mr.  Root  a  seule- 
ment voulu  mettre  sa  proposition  a  1'ordre  du 
jour  d'une  facon  permanente. 

Le  PRESIDENT  se  rallie  a  cette  maniere  de 
voir  et  se  propose,  d'accord  avec  le  Comite",  de 
mettre  la  proposition  de  Mr.  Root  a  1'ordre  du 
jour  du  lundi  5  juillet. 

LORD  PHILLIMORE  demande  s'il  est  bien 
entendu  que  la  proposition  de"posee  par  Mr.  Root 
sera  discutee  en  premier  lieu  a  la  seance  du  lundi. 

Le  PRESIDENT  fait  remarquer  qu'il  est  pos- 
sible que  des  projets  -plus  oomplets  soient  depo- 
ses avant  lundi,  et  dans  ce  ca.t>  il  appartiendrait 
au  Comite"  de  decider  quel  pro  jet  formera  la  base 
des  discussions. 

M.  HAGERUP  insiste  pour  que,  le  lundi  sui- 
vant,  on  ne  rouvre  pas  la  discussion  ge"nerale  sur 
la  question  de  1'organisation,  mais  qu'on  precede 
lout  d'abord  a  un  vote  pour  savoir  quel  projet 
servira  de  base  de  discussion. 

LORD  PHILLIMORE  insiste  encore  pour  que 
le  projet  depose"  par  Mr.  Root  soit  pris  comme 
point  de  depart:  oe  projet  exprime  les  idees 
emises  par  la  plupart  des  membres. 

M.  RICCI-BUSATTI  demande  au  Presi- 
d  e  n  t  si  le  projet  que  celui-ci  a  depose  il  y  a 
quelque  temps  est  maintenu.  II  declare  qu'il  vient 
lui-meme  de  d^poser  un  nouveau  projet  au  bu- 
reau du  Secretariat,  projet  qui  remplace  et  com- 
plete celui  qu'il  avait  propose"  auparavant  (an- 
nexe 2). 

Le  PRESIDENT  repond  affirmativement  et 
ajoute  qu'il  se  reserve  le  droit  de  presenter  de 
nouveau  son  projet  sous  une  forme  amendee. 

II  engage  les  membres  a  deposer  tous  leurs 
projets  relatifs  a  1'organisation  au  plus  tard 
samedi  matin,  pour  qu'ils  puissent  etre  distribuds 
le  meme  jour. 


until  Saturday.  The  previous  meetings  would  be 
devoted  to  the  questions  of  competence  and  of  the 
rules  of  procedure.  Besides,  before  asking  mem- 
bers of  the  Committee  to  vote  on  the  proposal, 
they  must  be  given  time  to  become  familiar 
with  it. 

Mr.  ROOT  explained  that  he  had  not  intended 
to  ask  the  Committee  to  vote  upon  the  project 
immediately.  In  order  to  obtain  a  definite  result, 
he  simply  had  wished  to  bring  it  officially  before 
the  Committee  and  he  would  be  satisfied  if  the 
vote  were  put  on  the  Agenda  for  a  definite 
meeting  some  days  ahead. 

M.  LODER  emphasised  the  fact  that  Mr. 
Root  had  only  wished  to  record  his  proposal 
formally  upon  the  Agenda. 

The  PRESIDENT  agreed  to  this  view  and 
proposed,  with  the  Committee's  approval,  that 
Mr.  Root's  plan  be  put  on  the  Agenda  for 
Monday,  July  5. 

LORD  PHILLIMORE  asked  whether  it  was 
quite  understood  that  the  plan  presented  by  Mr. 
Root  should  be  discussed  first  of  all  at  the 
Monday  meeting. 

The  PRESIDENT  remarked  that  it  was  pos- 
sible that  some  more  complete  projects  might 
be  submitted  before  Monday,  and  in  that  case 
it  would  be  left  to  the  Committee  to  decide 
which  project  should  form  the  basis  of  discussion. 

M.  HAGERUP  insisted  that  the  general  dis- 
cussion of  the  question  of  organisation  should 
not  be  reopened  on  Monday  next,  but  that  they 
should  begin  by  taking  a  vote  to  decide  which 
project  should  serve  as  the  basis  of  discussion. 

LORD  PHILLIM.ORE  insisted  again  that  the 
project  submitted  by  Mr.  Root  should  be  used 
as  the  starting  point :  this  project  expressed  the 
ideas  of  most  of  the  members. 

M.  RICCI-BUSATTI  asked  the  President 
whether  the  project  put  forward  by  the  Presi- 
dent some  time  ago  still  held  good.  He  an- 
nounced that  he  had  just  handed  in  a  new  project 
to  the  Secretariat  which  superseded  and  com- 
pleted the  one  which  he  had  proposed  formerly. 
(Annexe  2). 

The  PRESIDENT  replied  in  the  affirmative 
and  added  that  he  reserved  the  right  to  put  for- 
ward again  his  plan  in  an  amended  form. 

He  requested  the  members  to  hand  in  all  their 
projects  dealing  with  organisation  by  Saturday 
morning  at  the  latest,  so  that  they  could  be 
distributed  the  same  day. 
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Le  President  rouvre  la  discussion  sur  la 
question  de  la  judicature  obligatoire.  II  dit  que 
Lord  Phillimore  et  lui-meme  ont  pris  en 
consideration  les  amendements  prdsentes  par  M. 
Ricci-Busatti,  au  projet  qu'ils  ont  depose  au 
debut  de  la  seance  de  la  veille. 

Lord  Phillimore  et  lui  sont  d'accord  pour 
reeonnaitre  que  les  amendements  ne  touchent  pas 
au  fond  de  la  question,  mais  concernent  plutot 
la  redaction.  Toutefois  le  President,  d'accord 
;cvec  Lord  Phillimore,  demandeaM.  Ricci- 
Busatti,  de  ne  point  insister  sur  les  deux  points 
suivants:  I.  la  suppression  de  1'expression  ,,ques- 
tions  d'ordre  juridique":  il  faut  tenir  compte  du 
grand  role  que  cette  expression  a  joue  lors  des 
conferences  de  1899  et  1907;  il  faut  tenir  compte 
aussi  de  la  conscience  juridique  et  de  1'opinion 
mondiale,  qui  s'etonneraient  de  ne  point  retrou- 
ver  ce  terme  dans  le  projet  du  Comite.  -  -  2.  la 
substitution,  au  paragraphe  b  de  1'article  ler,  d'une 
autre  terminologie  aux  mots:  ,,tout  point  de  droit 
international";  il  faut  s'appuyer  autant  que  pos- 
sible sur  des  documents  positifs  anterieurs,  et  il 
ne  faut  pas  oublier  que  1'expression  employee  dans 
le  projet  se  trouve  dans  1'article  13  du  Pacte.  - 
Quant  a  I'amendement  de  M.  Ricci-Busatti 
au  dernier  alinea  de  1'article  ler,  le  President 
se  demande  s-'il  constituerait  vraiment  une  amelio- 
ration. 

M.  DPI  LAPRADELLE  se  prononce  contre 
la  proposition  de  M.  Ricci-Busatti  de  faire 
inserer  a  1'article  ler,  paragraphe  b,  1'expression 
..application  et  interpretation  etc.".  Cette  expres- 
sion a  un  double  desa  vantage:  elle  pourrait  en 
premier  lieu  creer  1'impression  que  la  Cour  est 
chargee  de  donner  des  interpretations  en  dehors 
de  toute  application  a  un  cas  determine1;  et,  en 
second  lieu,  elle  est  illogique,  parce  que  1'inter- 
prdtation  est  incluse  dans  1'application. 

Tout  en  reconnaissant  qu'il  y  a  du  vrai  dans  les 
observations  de  M.  de  Lapradelle,  le  PRE- 
SIDENT fait  remarquer  qu'il  s'agit  d'une  expres- 
sion traditionnelle  et  dont  1'usage  est  general. 
D'ailleurs,  meme  en  admettant  qu'il  n'est  pas  n6- 
cessaire  de  mentionner  1'interpr^tation  a  cote1  de 
1'application,  il  est  certain  qu'il  n'y  a  aucun  in- 
convenient a  le  faire. 

M.  RICCI-BUSATTI  accepte  les  raisons  ex- 
poshes  par  le  President. 

Mr.  ROOT  fait  valoir  que  la  terminologie  que 
veut  maintenir  le  President  est  celle  du  Pacte. 
II  pense  qu'il  serait  peu  prudent  d'en  accepter 
une  autre  qui,  si  elle  etait  adoptee,  semblerait 
impliquer  qu'on  veut  exprimer  un  avis  different 
de  celui  des  redacteurs  de  ce  document;  il  se 


The  President  re-opened  the  discussion  on 
the  question  of  compulsory  jurisdiction.  He  said 
that  Lord  Phillimore  and  he  had  considered 
the  amendments  put  forward  by  M.  Ricci-Bu- 
satti to  the  plan  which  they  had  presented 
at  the  opening  of  the  preceding  day's  meeting. 

Lord  Phillimore  and  he  had  agreed 
that  the  amendments  did  not  affect  the  heart  of 
the  question,  but  concerned  rather  the  drafting. 
However,  the  President  in  agreement  with 
Lord  Phillimore  requested  M.  Ricci-Bu- 
satti not  to  insist  on  the  two  following  points : 
I.  The  omission  of  the  expression  "questioas 
of  a  legal  nature."  Regard  must  be  had  also 
for  the  important  part  this  expression  played 
in  the  Conferences  of  1899  and  1907;  as  well  as 
for  legal  conscience  and  world  opinion  which 
would  be  astonished  not  to  find  this  term  in  the 
Committee's  plan.  —  2.  The  substitution  in  Para- 
graph b,  Article  I  of  another  expression  for  the 
words  ''any  point  of  international  law."  Definite 
previous  documents  must  be  followed  as  rriuoh 
as  possible,  and  it  must  not  be  forgotten  that 
the  expression  used  in  the  project  is  contained 
in  Article  13  of  the  Covenant.  Concerning  M. 
Ricci-Busatti's  amendment  to  the  last  para- 
graph of  Article  i,  the  President  doubted 
whether  the  amendmeijt  would  really  be  an  im- 
provement. 

M.  DE  LAPRAiDELLE  opposed  M.  Ricci- 
Busatti's  proposal  to  insert  in  Article  i,  Pa- 
ragraph I,  the  expression  "application  and  inter- 
pretation, etc."  This  expression  had  two  disad- 
vantages ;  first  it  might  create  the  impression 
that  it  was  the  duty  of  the  Court  to  give  interpre- 
tations apart  from  their  application  to  a,  parti- 
cular case;  and  second  it  was  illogical  because 
interpretation  is  included  in  application. 

Though  admitting  that  there  was  truth  in  M. 
de  Lapradelle's  remarks,  the  PRESIDENT 
pointed  out  that  the  Committee  were  dealing  with 
a  traditional  expression  which  was  in  general  use. 
Further,  even  if  it  were  admitted  that  it  was  not 
necessary  to  mention  interpretation  as  well  as 
application,  there  was  certainly  no  objection  to 
doing  so. 

M.  RICCI-BUSATTI  accepted  the  reasons  ad- 
vanced by  the  President. 

Mr.  ROOT  pointed  out  that  the  phraseology 
which  the  President  wished  to  adhere  to  was 
that  of  the  Covenant.  He  thought  it  would  not 
be  wise  to  accept  another  which,  if  adopted,  would 
seem  to  imply  that  they  wished  to  express  a 
different  meaning  from  that  of  the  framers  of 
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demande     si     c'est    vraiment    la    1'intention    du 
Comite". 

M.  ADATCI  se  rallie  a  1'opinion  de  Mr.  Root 
qui  est  celle  du  bon  sens.  II  serait  en  effet 
dangereux  de  modifier  la  terminologie. 

M.  RICCI-BUSATTI  fait  observer  que  les 
membres  du  Comit£  ne  sont  pas  lie's  sur  tous  les 
points  par  le  Pacte.  Mr.  Root  lui-meme  a  sou- 
lign£  le  besoin  qu'on  peut  avoir,  dans  certains 
cas,  de  s'en  ^carter.  Le  Comite"  manquerait  a  son 
devoir  si,  lorsqu'un  <Je  ces  cas  se  presente,  il  ne 
le  faisait  pas. 

Le  PRESIDENT  se  range  a  1'avis  de  Mr. 
Root.  Si  Ton  se  trouve  en  face  ide  deux  textes, 
dont  1'un  a  pour  lui  la  tradition,  tandis  que  1'autre 
est  improvise",  c'est  le  premier  qu'il  convient 
d'adopter. 

M.  RICCI-BUSATTI  insiste  sur  la  necessite  de 
substituer,  au  paragraphe  b  de  1'article  ler  du  pro- 
jct  du  President,  1'expression  ,,tout  point  de 
droit  international",  par  les  mots:  ,,1'application 
d'une  regie  gene'rale  de  droit  international".  Tou- 
tes  les  questions  soumisesala  Cour  touchentades 
points  ide  droit  international.  Ce  qu'on  a  voulu 
dire  au  paragraphe  b,  c'est  eVidemment  que  la 
Cour  est  compe'tente  lorsqu'il  s'agit  de  1'ap- 
plication  d'une  regie  g6n6rale  de  droit  interna- 
tional courumier,  tandis  que  le  paragraphe  a  vise 
le  droit  conventional.  Quant  a  la  formule  de  ce 
dernier  paragraphe,  ainsi  que  le  President  1'a 
remarque\  1'expression  proposed  par  M.  R  i  c  c  i  - 
B  u  s  a  1 1  i  a  pour  elle  la  tradition  et  1'usage :  toute- 
fois  il  n'insiste  pas  pour  qu'elle  soit  adoptee;  il 
se  contente  du  mot  ,,application". 

M.  DE  LAPRADELLE  appuie  energiquement 
le  point  de  vue  de  M.  Ricci-Busatti.  La  ter- 
minologie de  1'article  13  du  Pacte  est  extreme- 
ment  defectueuse.  II  est  en  effet  peu  logique 
de  dire  ,,tout  point  de  droit  international",  lors- 
qu'on  6tablit  en  meme  temps  une  liste  de  points 
precis,  qui  sont  compris  dans  cette  expression. 

M.  HAGERUP  s'associe  a  1'opinion  de  MM. 
Ricci-Busatti  et  de  Lapradelle. 

Le  PRESIDENT  pre"fere  conserver  1'expres- 
sion qui  se  trouve  dans  1'article  13,.  II  ne  conteste 
pas  qu'on  en  puisse  trouver  une  meilleure  au  point 
de  vue  juridique,  mais  il  y  aurait  danger  a  intro- 
duire  une  modification.  En  effet,  s'il  est  hors  de 
doute  que  1'expression  ,,tout  point  de  droit  inter- 
national" peut  s'appliquer  a  toutes  les  eVentuali- 
t6s  possibles,  une  autre  expression,  par  contre, 
pourrait  etre  interpreted  de  fagon  trop  restrictive. 


the   Covenant.    He   doubted   whether   this    was 
really  the  intention  of  the  Committee. 

M.  ADATCI  agreed  with  Mr.  Root:  he 
thought  his  was  the  sensible  point  of  view.  Prac- 
tically it  would  be  dangerous  to  alter  the  ter- 
minology. 

M.  RICCI-BUSATTI  pointed  out  that  the 
members  of  the  Committee  were  not  bound  on 
all  points  by  the  Covenant.  Mr.  Root  himself 
had  emphasised  the  possible  need  of  departing 
from  it.  The  Committee  would  neglect  its  duty 
if,  when  such  a  need  arose,  it  failed  to  meet  it. 

The  PRESIDENT  agreed  with  Mr.  Root. 
If  the  choice  lay  between  two  phrases  of  which 
one  was  a  traditional  phrase,  while  the  other  \vas 
improvised,  the  former  should  be  adopted. 

M.  RICCI-BUSATTI  insisted  that  it  was  ne- 
cessary to  substitute  in  Paragraph  6,  Article  I, 
of  the  President's  project  the  words  ''the  ap- 
plication of  a  general  rule  of  international  law" 
for  the  expression  "any  point  of  international 
law."  All  questions  submitted  to  the  Court  con- 
cern points  of  international  law.  Paragraph  b 
evidently  intended  to  say  that  the  Court  was 
competent  to  deal  with  cases  concerning  the  ap- 
plication of  a  general  rule  of  customary  inter- 
national law,  while  Paragraph  a  dealt  with  con- 
ventional law.  Concerning  the  phrase  in  the  last 
paragraph,  the  expression  proposed  by  M.  Ric- 
ci-Busatti had  as  the  President  said,  both 
tradition  and  usage  in  its  favour;  however,  he 
did  not  insist  on  its  adoption ;  he  would  be  satis- 
fied with  the  word  "application". 

M.  DE  LAPRADELLE  vigorously  supported 
M.  R  i  c  c  i  -  B  u  s  a  1 1  i's  point  of  view.  The  termi- 
nology of  Article  13  of  the  Covenant  was 
extremely  defective.  Indeed  it  was  hardly  logical 
to  mention  "any  point  of  international  law"  when 
a  list  of  definite  points  has  been  laid  down  and 
these  points  are  included  in  the  said  expression. 

M.  HAGERUP  agreed  with  Messrs.  Ricci 
Busatti  and  de  Lapradelle. 

The  PRESIDENT  preferred  to  retain  the 
expression  used  in  Article  13.  He  did  not  deny 
that  one  better  from  a  legal  standpoint  could  be 
found,  but  it  wtfuld  be  dangerous  to  introduce 
an  alteration.  Indeed,  if  there  is  no  doubt 
that  the  expression  "any  point  of  international 
law"  may  apply  to  all  possible  eventualities, 
another  expression,  on  the  other  hand,  might  be 
interpreted  in  too  limited  a  manner. 
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LORD  PHILLIMORE  rappelle  que  ,,le  mieux 
est  parfois  1'ennemi  du  bien".  II  convient  que  le 
texte  de  1'article  13  est  probablement  defectueux, 
mais  il  croit  qu'il  faut  ndanmoins  le  maintenir, 
pour  les  raisons  exposees  par  Mr.  Root,  pour 
son  elasticite  inde"niable,  et  enfin  pour  eviter 
d'avoir  k  abandonner  une  formule  adoptee  par 
le  Pacte. 

M.  DE  LAPRADELLE  constate  que  le  Co- 
mite  a  la  mission  d'etablir  clairement  et  en  bon 
langage  juridique  la  competence  de  la  Cour.  Le 
texte  francais  du  Pacte  est  ires  obscur;  celui  du 
Covenant  anglais  est  meilleur.  En  tous  cas,  il 
est  possible  de  retrouver  la  pensee  du  redac- 
teur  frangais. 

M.  de  Lapradelle  expose  ce  qu'on  a  voulu, 
selon  lui,  exprimer  par  1'article  13  du  Pacte:  On 
a  voulu  etablir  1'obligation  pour  les  Etats  de  sou- 
mettre  a  1'arbitrage  les  points  suivants: 

1.  les  questions  dependant  d'un   traite; 

2.  les    questions   dependant   du    droit   interna- 
tional general; 

3.  les  questions  de  fait,  d'ou  peuvent  decouler 
des    responsabilites   juridiques; 

4.  les    questions    concernaht  le  quantum  dans 
les  cas  ou  1'obligation  est  reconnue. 

Mais  il  faut  exprimer  ces  idees  d'une  facon 
plus  satisfaisante. 

M.  RICCI-BUSATTI  repond  a  Lord  Phil- 
limore:  II  se  rallierait  a  son  avis  que  ,,le  mieux 
est  parfois  1'ennemi  du  bien",  si  le  Pacte  etait 
,,le  bien",  mais  selon  lui,  le  Pacte,  sur  ce  point, 
est  fort  mal  redige. 

II  continue  en  disant  que  meme  1'expression 
,,engagement  international"  ne  lui  semble  pas 
bien  choisie;  il  aurait  prefere  le  mot  ,,obligation". 
Le  mot  ,,engagement"  est  trop  etroit,  puisqu'il 
signifie  une  obligation  volontaire. 

Le  PRESIDENT  fait  valoir  qu'au  contraire, 
le  mot  ,, engagement"  est  souvent  considere 
comme  plus  large  que  le  mot  ,,obligation".  II 
peut  y  avoir  engagement  dans  certains  rapports 
juridiques  sans  qu'il  y  ait  obligation  par  un  ac- 
cord des  volont^s. 

M.  DE  LAPRADELLE  ne  partage  pas  1'avis 
du  President.  II  pense  avec  M.  Ricci-Bu- 
s  a  1 1  i  que  1'engagement  presuppose  la  volonte 
de  s'engager,  tandis  qu'une  obligation  peut  naitre 
sans  qu'il  y  entre  une  part  de  volonte.  Par  con- 
se"quent  1'expression  ,, obligation"  est  plus  large 
que  1'expression  ,, engagement". 


LORD  PHILLIMORE  recalled  that  "some- 
thing better  is  often  the  enemy  of  something 
good."  He  agreed  that  the  wording  of  Article  13 
was  probably  defective,  but  he  thought  they 
should  keep  it  nevertheless  for  the  reasons  given 
by  Mr.  Root,  for  its  undeniable  elasticity,  and 
finally  to  avoid  having  to  abandon  a  phrase 
adopted  by  the  Covenant. 

M.  DE  LAPRADELLE  stated  that  the  Com- 
mittee's task  was  to  define  clearly  and  in  good 
legal  language  the  competence  of  the  Court.  The 
French  version  of  the  Covenant  was  very  obscure. 
The  English  version  was  better.  In  any  case,  it 
was  possible  to  follow  the  thoughts  of  the 
draftsman  of  the  French  text. 

M.  de  Lapradelle  explained  what  he 
thought  Article  13  of  the  Covenant  was  intended 
to  convey :  the  intention  was  to  establish  an  obli- 
gation for  States  to  submit  the  following  points 
to  arbitration : 

1 .  questions  arising  out  of  a  treaty ; 

2.  questions   connected   with  general   interna- 
tional law; 

3.  questions  of  fact  from  which  legal  respon- 
sibility followed; 

4.  questions     concerning     the     quantum    'in 
cases  in  which  an  obligation  is  admitted. 

But  these  ideas  must  be  expressed  in  a  more 
satisfactory  way. 

M.  RICCI-BUSATTI  answered  Lord  Phil- 
limore.  He  would  agree  with  his  belief  about 
"better  opposed  to  good"  if  the  Covenant  were 
the  "good",  but  in  his  opinion  the  Covenant  on 
this  point  is  very  badly  drafted. 

He  went  on  to  say  that  even  the  expression 
(in  the  French  text)  "international  engagement" 
did  not  seem  to  him  to  be  well  chosen.  He  would 
have  preferred  the  word  "obligation".  The  word 
"engagement"  had  too  narrow  a  meaning  since 
it  meant  an  obligation  ireely  undertaken. 

The  PRESIDENT  said  that  on  the  contrary 
fin  French)  the  word  "engagement"  often  is  con- 
sidered as  having  a  broader  meaning  than  the 
word  '"obligation".  There  might  be  an  engage- 
ment in  certain  legal  relations  without  an  obli- 
gation by  voluntary  agreement. 

M.  DE  LAPRADELLE  did  not  share  the 
opinion  of  the  President.  Like  M.  Ricci- 
Busatti  he  thought  that  engagement  presup- 
posed will  to  make  engagement,  while  an  obli 
gation  might  arise  without  any  will  entering  into 
it.  Consequently,  the  expression  "obligation"  was 
wider  than  the  expression  "engagement." 
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Mr.  ROOT  fait  observer  que  ie  texte  anglais 
se  sert  du  mot  ,,obligation". 

M.  RICCI-BUSATTI  nest  pas  satisfait  non 
plus  de  1'expression  ,,rupture"  d'un  engagement 
international.  II  propose,  d'accord  avec  M.  Ha- 
gerup,  la  formule  ,,infraction  a  un  devoir  in- 
ternational". 

M.  DE  LAPRADELLE  et  M.  FERNAN- 
DES,  s'opposent  a  cette  proposition  en  faisant 
valoir  que  le  mot  ,,devoir"  est  plutot  du  domaine 
moral.  M.  de  Lapradelle  ajoute  que,  selon 
lui,  il  faudrait  prendre  le  texte  anglais  comme 
point  de  depart  et  en  faire  une  traduction  fran- 
caise  meilleure  que  celle  qui  existe. 

LORD  PHILLIMORE  se  rallie  a  cette  idee. 
II  est  d'avis  que  le  mot  anglais  ,,obligation" 
exprime  tout  lien  juridique. 

Mr.  ROOT  rappelle  1'allusion  faite  par  M. 
Ricci-Busatti  a  des  paroles  prononc6es  par 
lui  au  sujet  de  la  realisation  des  intentions  des 
r&iacteurs  du  Pacte,  et  dans  lesquelles  il  se  bor- 
nait  a  envisager  la  creation  d'une  Cour  qui  serait 
compe'tente  pour  exercer  la  juridiction  obliga- 
toire.  II  est  certain  que  les  membres  du  Comite 
s'aecordent  pour  reconnaitre  a  la  Cour  une  com- 
pe"tence  de  cette  nature. 

II  a  fallu  beaucoup  de  temps  pour  arriver  a 
1'accord  sur  ce  point.  II  s'agit  maintenant  de 
sauvegarder  le  progres  qui  a  ete  ainsi  realise. 
Pour  cela,  il  faut  deTinir  d'une  facon  nette  les 
limites  de  la  juridiction  obligatoire.  Si  1'on  sub- 
stitue  au  mot  ,,regle"  le  mot  ,,principe",  on  elar- 
gira  tellement  les  limites  de  la  juridiction  obliga- 
toire qu'on  les  fera  disparaitre. 

Les  Etats  n'accepteraient  pas  une  Cour  qui 
aurait  le  droit  de  trancher  les  differends  d'apres 
des  regies  e"labore"es  par  la  Cour  elle-meme,  et 
en  interpre"tant  des  principes  plus  ou  moins  va- 
gues.  On  se  heurterait  aux  difficulte's  qui  ont  em- 
peche"  1'adoption  de  la  Convention  redige"e  en  vue 
de  I'^tablissement  d'une  Cour  internationale  des 
Prises.  Mr.  Root  donne  lecture  de  1'article  7  de 
cette  convention  et  ajoute  que  si  elle  n'a  pas  6t6 
appliqu^e,  c'est  que  certains  pays  n'ont  pas  voulu 
soumettre  leurs  droits  a  une  Cour  sans  savoir 
comment  celle-ci  appliquerait  les  principes  du 
droit,  de  la  justice  et  de  I'e'quite'.  La  Conference 
Navale  de  Londres  avait  e"te  convoquee  afin  de 
deTinir  ces  principes;  mais  comme  la  Declaration 
qui  fut  publiee  ne  pre"cisait  pas  assez  certains 
points,  les  Etats  ne  la  ratifierent  pas.  Les  mem- 
bres du  Comite"  doivent  tenir  compte  de  la  legon 
qui  se  ddgage  de  1'histoire  de  cette  Declaration. 

Les  nations  en  effet,  se  soumettront  au  droit 


Mr.  ROOT  pointed  out  that  the  English  ver- 
sion used  the  word  "obligation."  * 

M.  RICCI-BUSATTI  also  was  not  satisfied 
with  the  word  "breach"  of  an  international  enga- 
gement. He  suggested,  in  agreement  with  M. 
Hagerup,  (he  expression  "infraction  of  any 
international  duty." 

M.  DE  LAPRADELLE  and  M.  FERN  AN- 
DES opposed  this  suggestion  and  pointed  out 
that  the  word  "duty"  is  rather  in  the  realm  of 
morals.  M.  de  Lapradelle  added  that  in  his 
opinion  the  English  version  should  be  taken  as 
a  basis,  and  that  from  it  a  French  translation 
better  than  the  existing  one  should  be  made. 

LORD  PHILLIMORE  agreed.  He  thought 
that  the  English  word  "obligation"  included  all 
legal  responsibility. 

Mr.  ROOT  recalled  the  reference  made  by 
M.  Ricci-Busatti  to  Mr.  Root's  remark 
concerning  the  realisation  of  the  intentions  of 
those  who  had  drawn  up  the  Covenant,  in  which 
he  confined  himself  to  considering  the  creation 
of  a  Court  which  should  be  competent  to  exer- 
cise compulsory  jurisdiction.  He  feels  sure  that 
the  members  of  the  Committee  agree  to  recog- 
nise the  Court's  competence  in  this  respect. 

It  had  taken  a  long  time  to  agree  on  this  point. 
They  must  now  take  steps  to  preserve  the  pro- 
gress thus  made.  To  do  this  the  limits  of  compul- 
sory jurisdiction  must  be  clearly  laid  down.  If  the 
word  "principle"  were  substituted  for  the  word 
"rule",  the  limits  of  obligatory  jurisdiction  would 
be  widened  to  such  an  extent  that  they  would 
be  destroyed. 

The  States  would  not  accept  a  Court  which 
had  the  right  to  settle  disputes  in  accordance 
with  rules  established  by  the  Court  itself,  and 
by  the  interpretation  of  more  or  less  vague  prin- 
ciples. The  same  difficulties  would  be  encoun- 
tered which  prevented  the  acceptance  of  the  Con- 
vention drafted  to  establish  an  InternationalPrize 
Court.  Mr.  Root  read  Article  7  of  that  Conven- 
tion, and  added  that  the  reason  it  had  not  been 
applied  was  that  certain  countries  had  not  been 
willing  to  agree  to  submit  their  rights  to  a  Court 
without  knowing  how  this  Court  would  apply  the 
principles  of  law,  justice  and  equity.  The  Naval 
Conference  of  London  was  called  together  to 
define  these  principles ;  but  as  the  declaration 
which  was  published  did  not  make  certain  points 
sufficiently  clear,  the  States  did  not  ratify  it. 
Members  of  the  Committee  must  bear  in  mind 
the  lesson  which  the  history  of  this  Declaration 
teaches. 
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positif,  mais  ne  se  soumettront  pas  a  des  prin- 
cipes  tant  que  ceux-ci  ne  se  seront  pas  develop- 
pes  de  facon  a  devenir  des  regies  positives,  sou- 
tenues  par  1'accord  de  tous  les  Etats.  L'avantage 
des  formules  contenues  dans  le  Pacte  de  la  So- 
ciete  des  Nations,  c'est  justement  qu'elles  ont 
fait  sur  elles  1'accord  des  Etats  convoques  a 
Paris.  II  ne  faut  pas  meconnaitre  la  force  de  ces 
faits  si  Ton  veut  que  la  convention  proposee  par 
le  Comite  obtienne  1'assentiment  general. 

Mr.  Root  admet,  avec  M.  de  Lapradelle, 
que  Ton  pourrait  certainement  ameliorer  la  for- 
mule  du  Pacte;  mais  si  grandes  que  soient  1'auto- 
rite  et  la  reputation  de  M.  de  Lapradelle,  il 
leur  serait  difficile  de  contrebalancer  1'autorite 
d'un  texte  sur  lequel  les  Etats  se  sont  mis 
d'accord. 

Le  PRESIDENT  fait  observer  que  les  ques- 
tions soulevees  par  Mr.  Root  seront  traitees  lors 
de  la  discussion  sur  les  normes  materielles  que 
devra  appliquer  la  Cour. 

.M.  DE  LAPRADELLE  est  du  meme  avis  et 
dit  qu'en  mentionnant  1'article  7  de  la  Convention 
sur  la  juridiction  des  Prises,  Mr.  Root  a 
transporter  la  discussion  sur  un  nouveau  terrain: 
la  question  des  regies  qui  doivent  servir  de  base 
aux  sentences  est  en  effet  entierement  distincte 
de  celle  de  la*  competence  de  la  Cour.  M.  de 
Lapradelle  ajoute  qu'il  ne  saurait  partager 
1'avis  de  Mr.  Root  au  sujet  des  raisons  qui  ont 
determine  1'echec  de  la  declaration  de  Londres. 
Pour  sa  part,  il  se  fe"licite  que  la  declaration  n'ait 
pas  ete  ratified;  si  elle  ne  le  fut  pas,  dit-il,  c'est 
parce  qu'il  fut  impossible  de  formuler  des  regies 
de  droit  materiel  qui  satisfissent  1'opinion  publi- 
que  en  Angleterre.  II  remarque  que  la  situation 
n'est  plus  la  meme:  on  travaille  main  tenant  dans 
un  esprit  de  confiance  et  de  conciliation. 

Le  PRESIDENT  propose  de  s'en  tenir,  en 
premiere  lecture,  au  texte  de  1'article  13  du  Pacte, 
sauf  a  substituer  s'il  est  necessaire,  en  deuxieme 
lecture,  une  formule  plus  satisfaisante :  il  invite 
les  membres  a  faire  des  propositions. a  cet  egard. 

M.  DE  LAPRADELLE  suggere  1'idee  de  de"- 
cider  des  a  present  qu'on  n'est  pas  Ii6  par  le 
texte  francais  du  Pacte' et  qu'on  doit  prendre  le 
texte  anglais  comme  base  des  discussions:  on 
pourra  alors  essayer  de  trouver  une  meilleure 
traduction  francaise. 

Le  PRESIDENT  ne  voit  pas  d'objection  a  la 
proposition  de  M.  de  Lapradelle. 

LORD  PHILLIMORE  pense  qu'on  a  assez 
discute  les  questions  de  detail  et  qu'il  faut  revenir 


Nations  will  submit  to  positive  law,  but  will 
not  submit  to  such  principles  as  have  not  been 
developed  into  positive  rules  supported  by  an 
accord  between  all  States.  The  advantage  of 
the  phrases  in  the  Covenant  of  the  League  of 
Nations  was  that  they  had  been  agreed  upon  by 
the  States  met  together  in.  Paris.  The  force  of 
these  arguments  must  not  be  underestimated  if 
the  Convention  proposed  by  the  Committee  is 
to  gain  general  support. 

Mr.  Root  agreed  with  M.  de  Lapradelle 
that  the  wording  of  the  Covenant  could  certainly 
be  improved,  but  great  as  might  be  the  reputation 
of  M.  de  Lapradelle,  it  would  be  difficult 
for  it  to  outweigh  the  authority  of  a  text  agreed 
on  by  the  States. 

The  PRESIDENT  pointed  out  that  the  ques- 
tions raised  by  Mr.  Root  would  be  dealt  with 
at  the  time  of  the  discussion  of  the  rules  which 
the  Court  should  apply. 

M.  DE  LAPRADELLE  was  of  the  same 
opinion  and  said  that  by  mentioning  Article  7 
of  the  Convention  for  the  Prize  Court,  Mr.  Root 
had  shifted  the  discussion  to  another  subject: 
the  question  of  the  rules  which  must  form  the 
basis  for  sentences  was  quite  distinct  from  that 
of  the  competence  of  the  Court.  M.  de  Lapra- 
delle added  that  he  could[  not  share  Mr.  Root's 
view  of  the  reasons  which  led  to  the  failure  of 
the  Declaration  of  London.  For  his  part,  he 
congratulated  himself  that  the  Declaration  had 
not  been  ratified;  the  reason  why  it  was  not  was 
because  it  had  been  impossible  to  draw  up  rules 
of  prize  law  which  satisfied  public  opinion  in 
England.  He  pointed  out  that  the  situation  was 
no  longer  the  same;  they  were  now  working  in 
a  spirit  of  confidence  and  conciliation. 

The  PRESIDENT  proposed  to  adhere  in  the 
first  reading  to  the  wording  of  Article  13  of  the 
Covenant;  if  necessary  they  were  free  to  substi- 
tute in  the  second  reading  a  more  satisfactory 
wording.  He  asked  the  members  to  draw  up 
proposals  in  this  connection. 

M.  DE  LAPRADELLE  suggested  that  they 
decide  that  from  now  onwards  they  were  not  to 
be  bound  by  the  French  text  .of  the  Covenant, 
and  that  they  should  take  the  English  text  as  a 
basis  for  discussion ;  efforts  could  then  be  made 
to  find  a  better  French  translation. 

The  PRESIDENT   saw   no   objection  to   M 
de  Lapradelle's  proposal. 

LORD  PHILLIMORE  thought  that  ques- 
tions of  detail  had  been  sufficiently  discussed. 
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au  texte  du  projet  sur  la  competence  de  la  Cour, 
depose"  la  veille  par  le  President. 

A  cet  egard,  il  propose  1'adoption  des  amende- 
ments  de  M.  Ricci-B  usatti  aux  articles  2  et 
3  du  texte.  II  propose  e"galement  qu'on  donne 
satisfaction  au  desir  exprime'  par  M.  Ricci-Bu- 
satti  d'inserer  dans  la  premiere  phrase  de  1'ar- 
ticle  ler  les  mots  ,,entre  Etats". 

Lord  Phillimore  propose  1'adoption, 
conime  un  nouvel  article  4,  de  la  nouvelle  redac- 
tion du  dernier  alin6a  de  1'article  3  qu'il  a  soumise 
la  veille,  ainsi  concue:  ,,Tout  Etat  signataire  du 
present  acte  est  consider^  comme  acceptant  de 
soumettre  k  la  Cour  permanente  tout  diffe"rend, 
caracte"rise"  par  1'article  premier,  qui  s'eleve  entre 
cet  Etat  et  un  autre  Etat  signataire". 

Ce  texte  est  destine"  k  ne  pas  accorder  aux 
Etats  non-signataires  de  la  convention  pour  1'e'ta- 
blissement  de  la  Cour  internationale  de  Justice, 
le  droit  d'assigner  unilateralement  un  autre  Etat. 


Le  PRESIDENT  remarque  que  Lord  Phil- 
limore a  ramene"  la  discussion  sur  la  question 
du  traitement  a  donner  aux  Etats  qui  ne  sont 
pas  mentionnes  a  1'annexe  du  Pacte.  II  a  lui-' 
meme  formula  le  resultat,  auquel  il  est  arrivd  en 
etudiant  cette  question,  dans  une  declaration  con- 
gue  en  ces  termes: 

,  Je  voudrais  signaler  les  raisons  pour  lesquelles 
il  est,  a  mon  sens,  impossible  au  Comite"  de  re- 
connaitre  un  droit  direct  d'acces  aux  juridictions 
internationales,  prevues  par  le  Pacte,  au  benefice 
des  Etats  qui  ne  sont  pas  Membres  de  la  Societe 
des  Nations.  Ce  serait  la,  k  mon  avis,  le  renverse- 
ment  de  toute  1'economie  du  systeme  positive- 
ment  et  nettement  etabli  par  le  Pacte  au  sujet 
de  ces  Etats. 

En  effet,  1'article  17  prevoit  precise*ment  le  cas 
de  differends  ou  peuvent  se  trouver  engages  les 
Etats  dont  il  s'agit,  et  il  de"finit,  sans  1'ombre 
d'un  doute  possible,  la  situation  de  ces  Etats  au 
point  de  vue  de  la  solution  de  leurs  differends. 
En  cas  de  diffdrend  les  concemant,  dit  expresse"- 
ment  cet  article,  ils  sont  invite's  k  se  soumettre 
aux  obligations  qui  s'imposent  aux  Membres  de 
la  Societ£,  aux  conditions  estim6es  justes  par  le 
Conseil.  Ils  ont  alors  le  choix  d'accepter  ou  de 
refuser  cette  invitation.  S'ils  1'acceptent,  les  arti- 
cles 12  k  1 6  du  Pacte  leur  deviennent  occasion- 
nellement  applicables,  sous  reserve  des  modifi- 
cations jugees  ne"cessaires  par  le  Conseil.  Or, 
les  articles  12  k  16  comprennent  specialement 
tout  le  regime  des  institutions  arbitrates  et  judi- 


and  that  they  should  now  return  to  the  text  of 
the  draft  regarding  the  competence  of  the  Court, 
submitted  on  the  previous  day  by  the  Pre- 
sident. 

In  this  connection,  he  proposed  that  the 
amendments  of  M.  Ricci-Busatti  to  Articles 
2  and  3  of  the  draft  should  be  adopted.  He  also 
proposed  that  they  should  satisfy  M.  R  i  c  c  i  -  B  u- 
satti's  wish  for  the  insertion  in  the  first  sen- 
tence of  the  first  Article,  of  the  word  "between 
States". 

Lord  Phillimore  proposed  the  adoption 
as  a  new  Art.  4  of  the  new  wording  of  the  last 
paragraph  of  Article  3,  suggested  by  him  the 
previous  day,  as  follows :  "Any  State  signing  the 
present  Act  is  considered  as  having  agreed  to 
submit  to  the  Permanent  Court  any  dispute  be- 
tween itself  and  another  signatory  State,  as 
described  by  Art.  i." 

This  text  is  intended  to  exclude  States  which 
have  not  subscribed  to  the  Convention  for  the 
establishment  of  the  International  Court  of  Jus- 
tice, from  the  right  of  summoning  unilaterally 
another  State. 

The  PRESIDENT  remarked  that  Lord 
Phillimore  had  brought  the  discussion  round 
to  the  question  of  treatment  to  be  afforded  to 
States  which  were  not  mentioned  in  the  Annex 
to  the  Covenant.  As  a  result  of  his  study  of  this 
question,  the  President  had  drawn  up  a  decla- 
ration as  follows : 

"I  wish  to  state  the  reasons  which  in  my  opinion 
make  it  impossible  for  the  Committee  to  admit 
that  States  not  members  of  the  League  of  Na- 
tions have  right  of  direct  access  to  the  interna- 
tional jurisdictions.  To  do  so,  in  my  opinion, 
would  amount  to  a  complete  overthrow  of  the 
arrangement  of  the  whole  system  which  has  been 
clearly  and  definitely  put  in  force  by  the  Cove- 
nant regarding  these  States. 

In  fact,  Article  17  deals  precisely  with  the 
disputes,  in  which  the  States  referred  to  may  be 
involved,  and  it  lays  down,  without  the  slightest 
possibility  of  doubt,  the  position  of  such  States 
with  regard  to  the  settlement  of  their  disputes. 
The  article  expressly  states  that,  should  disputes 
in  which  they  are  concerned  arise,  they  are 
invited  to  submit  to  the  obligations  imposed  on 
Members  of  the  League,  under  conditions  which 
are  considered  reasonable  by  the  Council.  They 
may  then  choose  whether  they  will  accept  or 
refuse  this  invitation.  If  they  accept,  they  become 
subject  to  the  conditions  of  articles  12  to  16  of 
the  Covenant  for  the  particular  case,  except  in 
so  far  as  the  Council  may  consider  modifications 
necessary.  Articles  12  to  16,  however,  contain 
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ciaires  instaure  par  le  Pacte.  II  est  manifeste 
qu'accorder  aux  Etats  dont  nous  parlons  un  acces 
d'emblee  aux  juridictions  etablies  par  le  Pacte, 
c'est  leur  accorder  cet  acces  sans  qu'ils  soient 
invites  dans  les  conditions  speciales  determinees 
par  1'article  17,  et  sans  que  les  articles  12  et  16 
subissent  evenruellement  les  modifications  jugees 
necessaires  par  le  Conseil. 

En  dehors  de  1'article  17,  on  ne  peut  relever 
que  des  cas  sporadiques  ou  les  Etats  qui  ne  sont 
pas  Membres  de  la  Societe  des  Nations  peuvent 
benificier  d'un  acces  direct  aux  juridictions  pre- 
vues  par  le  Pacte.  Dans  ces  conditions  je  ne  vois 
que  deux  moyens  pour  nous  d'aboutir  a  une 
solution  satisfaisante.  Le  premier  est  de  preciser 
que  1'acces  aux  juridictions  etablies  par  le  Pacte 
est  ouvert  aux  Etats  qui  ne  sont  pas  Membres 
de  la  Societe  des  Nations  sous  les  conditions 
generates  determinees  par  1'article  17. 

Le  second  est  de  ne  pas  resoudre  cette  ques- 
tion, comme  etant  une  question  transitoire.  II  est 
certain,  en  effet,  que  la  Societ^  des  Nations  est 
une  Societe  ouverte  en  soi  a  tous,  et  que  la  seule 
difference  admise  est  une  difference  transitoire 
pour  laquelle  nous  pourrons  en  consequence  nous 
abstenir  de  formuler  des  regies  dans  un  Projet 
qui,  dans  notre  intention,  doit  revetir  le  caractere 
d'une  ceuvre  definitive". 


LORD  PHILLIMORE  se  rallie  a  1'avis  ex- 
prime  par  le  President.  Les  Etats  qui  ne  sont 
pas  Membres  de  la  Socie'te'  des  Nations  ne  doi- 
vent  pouvoir  se  prevaloir  de  la  juridiction  de 
la  Cour  qu'aux  conditions  fixers  par  1'article  17; 
mais,  d'autre  part,  il  faut  decider  d'une  fagon 
definitive  qu'a  ces  conditions,  ces  Etats  ont  le 
droit  de  proceder  devant  la  Cour.  II  ne  restera 
plus  ensuite  qu'une  question  de  redaction. 

Le  PRESIDENT  ne  s'oppose  pas  a  cette  so- 
lution, a  condition  que  1'on  mentionne  1'article  17 
du  Pacte. 

LORD  PHILLIMORE  continue:  Le  Conseil 
pourra  imposer  aux  Etats  non  signataires  1'obser- 
vance  de  certaines  conditions;  mais  il  ne  pourra 
pas  obliger  les  Etats  signataires  a  ester  en  justice 
devant  la  Cour  avec  les  Etats  non  signataires, 
meme  si  ces  derniers  ont  accept^  les  conditions 
qui  leur  ont  e"te"  imposees. 

A  ce  propos,  Lord  Phillimore  donne  de 
nouveau  lecture  du  nouvel  article  4  qu'il  a  pro- 
pose d'ajouter  au  texte  soumis  par  le  Pr 6 si- 
dent:  ,,Tout  Etat  signataire  du  present  acte  est 
considere  comme  acceptant  de  soumettre  a  la 


in  particular  the  whole  system  of  judicial  and 
arbitral  institutions  inaugurated  by  the  Covenant. 
It  is  obvious  that  to  grant  the  States  referred 
to  free  access  to  the  jurisdictions  set  up  by 
the  Covenant  would  amount  to  giving  them  this 
right,  regardless  of  the  special  conditions  under 
which  they  should  be  invited  according  to  Ar- 
ticle 17,  and  without  reference  to  the  eventual 
modifications  of  Articles  12  to  16,  which  might 
be  considered  necessary  by  the  Council. 

Apart  from  Article  17,  only  occasional  cases  can 
be  remarked  in  which  States  which  are  not  Mem- 
bers of  the  League  of  Nations  could  profit  by 
direct  access  to  the  jurisdictions  provided  by 
the  Covenant.  Under  these  circumstances,  I  can 
only  see  two  ways  in  which  we  can  come  to  a  satis- 
factory conclusion.  The  first  is  to  state  definitely 
that  access  to  the  jurisdiction  set  up  by  the 
Covenant  is  open  to  States  not  Members  of  the 
League  of  Nations  under  the  general  conditions 
laid  down  in  article  17. 

The  second  is  not  to  deal  with  this  question, 
because  it  is  only  transitory.  Indeed,  it  is  certain 
that  the  League  of  Nations  is  a  League  in  prin- 
ciple open  for  all ;  the  only  distinction  recognised 
is  of  a  transitory  nature,  and  we  may  there- 
fore disregard  it  in  drawing  up  the  rules  for  our 
Project,  which  we  must  intend  to  be  of  a  per- 
manent nature." 

LORD  PHILLIMORE  agreed  with  the  opi- 
nion expressed  by  the  President.  States 
which  are  not  Members  of  the  League  of  Na- 
tions should  not  be  able  to  make  use  of  the 
jurisdiction  of  the  Court  except  under  the  con- 
ditions laid  down  by  Article  1 7 ;  but,  on  the 
other  hand,  it  must  be  clearly  stated,  that  under 
these  conditions  these  States  have  the  right  to 
take  action  before  the  Court.  The  question  would 
then  be  only  one  of  drafting. 

The  PRESIDENT  had  no  objection  to  this 
solution,  provided  that  reference  were  made  to 
Article  17  of  the  Covenant. 

LORD  PHILLIMORE  continued:  The  Coun- 
cil might  impose  the  observance  of  certain  con- 
ditions upon  non-signatory  States;  but  it  could 
not  oblige  signatory  States  to  appear  in  Court 
at  the  suit  of  non-signatory  States,  even  if  the 
latter  had  accepted  the  conditions  imposed  on 
them. 

In  this  connection,  Lord  Phillimore  again 
read  the  new  Article  4  which  he  proposed  to  add 
to  the  project  submitted  by  the  President: 

"Any  State  signing  the  present  Act  is  consid- 
ered as  having  agreed  to  submit  to  the  Perman- 
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Cour  tout  differend,  caracterise  par  1'article  pre- 
mier, qui  s'eieve  entre  cet  Etat  et  un  autre  Etat 
signataire". 

II  rappelle  que  le  Comitd  s'est  deja  mis  d'ac- 
cord  sur  la  competence  personnelle  de  la  Cour: 
tous  les  Etats,  et  non  pas  quelques-uns  seulement, 
doivent  avoir  le  droit  die  proce"der  devant  la 
Cour.  Le  texte  soumis  par  le  President  vise 
a  etablir  egalement  1'accord  sur  la  competence 
materielle  de  la  Cour.  L'accord  sur  la  compe- 
tence personnelle  n'a  pas  6t6  formuie  jusqu'ici; 
afin  d'avoir  un  texte  complet.  Lord  Philli- 
more  se  declare  dispose  a  rediger  aussi  une 
formule  a  cet  egard. 

Sur  une  remarque  du  PRESIDENT  qui  releve 
une  ambiguite  dans  le  texte  relatif  a  la  compe- 
tence materielle,  LORD  PHILLIMORE  dit  qu'il 
y  a  bien  dans  ce  texte  un  ou  deux  points  qui  ont 
besoin  d'etre  remanies.  Lord  Phillimore 
s'en  charge,  d'accord  avec  le  President. 

M.  HAGERUP  demande  s'il  est  dans  1'inten- 
tion  du  nouvel  article  4,  propose  par  Lord- 
Phillimore,  d'obliger  les  Etats  k  aller  tou- 
jours  devant  la  Cour  Permanente  de  Justice, 
meme  lorsque  les  parties  en  litige  sont  liees  entre 
elles  par  un  traite",  aux  termes  duquel  le  litige 
serait  soumis  a  un  Tribunal  d' 'Arbitrage. 

LORD  PHILLIMORE  impend  que  s'il  existe 
des  traites  de  cette  nature,  ils  doivent  sans  doute 
etre  executes,  a  moins  que  les  parties  ne  se  soient 
mises  d'accord  pour  reconnaitre  la  competence 
de  la  nouvelle  Cour,  meme  dans  les  cas  vises  par 
les  traites  d'arbitrage.  A  cet  egard  Lord  Phil- 
limore rappelle  le  premier  alinea  de  1'article  3. 

M.  HAGERUP  demande  alors  si,  dans  ces 
circonstances,  le  renvoi  a  1'article  ler  ne  doit  pas 
etre  remplace  par  un  renvoi  a  1'alinea  ler  de  1'ar- 
ticle 3.  II  suggere  1'idee  d'ajouter  une  reserve  a 
1'alinea  3  de  1'article  3. 

LORD  PHILLIMORE  repond  que  1'article  3 
a  trait  simplement  aux  cas  enumeres  a  1'article  ler. 
Ces  cas  sont  les  seuls  dans  lesquels  la  Cour  Per- 
manente de  Justice  est  competente,  et  elle  est 
seule  a  1'etre,  sauf  convention  contraire. 

M.  HAGERUP  prefererait  un  renvoi  a  toutes 
les  dispositions  precedentes.  II  ajoute  une  autre 
question:  Si  deux  Etats,  qui  ne  sont  pas  men- 
tionnes  k  1'annexe  du  Pacte,  sont  d'accord  pour 
soumettre  un  litige  a  la  Cour,  la  Cour  sera-t-elle 
competente  pour  connaitre  de  cette  affaire? 


ent  Court  all  disputes  between  itself  and  another 
signatory  State,  as  described  by  Article  i." 

He  recalled  that  the  Committee  had  already 
come  to  an  agreement  on  the  subject  of  the  per- 
sonal competence  of  the  Court :  all  States,  and 
not  only  a  few  should  have  the  right  to  take 
action  before  the  ( 'ourt.  The  project  submitted  by 
the  President  was  intended  to  establish  also 
an  agreement  concerning  the  material  compe- 
tence. The  agreement  concerning  the  personal 
competence  had  not  yet  been  drafted;  in  order 
to  make  the  text  complete,  Lord  Phillimore 
said  that  he  was  prepared  to  draw  up  a  formula 
on  this  subject  also. 

Following  a  remark  by  the  PRESIDENT  on 
an  ambiguity  in  the  text  relative  to  material 
competence,  LORD  PHILLIMORE  said  that 
there  were  still  one  or  two  points  in  this  draft 
which  needed  to  be  altered.  He  undertook  to 
carry  this  out  in  collaboration  with  the  Pre- 
sident. 

M.  HAGERUP  asked  if  it  were  intended  in 
the  new  Article  4  proposed  by  Lord  Philli- 
more to  oblige  States  always  to  resort  to  the 
Permanent  Court  of  Justice,  even  when  the  con- 
testing parties  were  bound  by  a  treaty  to  sub- 
mitting the  case  to  a  Court  of  Arbitration. 

LORD  PHILLIMORE  answered  that  if  there 
were  treaties  of  this  nature,  they  should  doubtless 
be  carried  out,  unless  the  parties  had  agreed  to 
recognise  the  competence  of  the  New  Court  even 
in  the  cases  covered  by  the  Treaties  of  Arbi- 
tration. In  this  connection,  Lord  Phillimore 
recalled  the  first  paragraph  of  Article  3. 

M.  HAGERUP  asked  whether,  under  these 
circumstances,  the  reference  to  Article  i  should 
not  be  replaced  by  a  reference  to  paragraph  i, 
Article  3.  He  suggested  adding  a  reservation  to 
paragraph  3  of  Article  3. 

LORD  PHILLIMORE  answered  that  Article 
3  simply  dealt  with  cases  enumerated  in  Article  I . 
These  were  the  only  cases  which  the  Permanent 
Court  of  Justice  was  competent  to  deal  with, 
and  it  alone  would  be  competent  except  for  a 
convention  to  the  contrary. 

M:  HAGERUP  preferred  that  reference  should 
be  made  to  all  the  preceding  dispositions.  He 
asked  another  question :  if  two  States,  which 
were  not  mentioned  in  the  Annex  of  the  Coven- 
ant, agreed  to  submit  a  case  to  the  Court,  would 
the  Court  be  competent  to  deal  with  the  case  ? 
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LORD  PHILLIMORE  croit  qu'on  peut  lais- 
ser  ce  point  a  la  decision  de  la  Cour. 

M.  LODER  pense  au  contraire  qu'il  faut  ar- 
river  a  une  solution  ferme. 

M.  HAGERUP  est  d'avis  que  la  Cour  doit 
£tre  ouverte  egalement  aux  Etats  non  signataires, 
sous  reserve  de  la  question  des  frais. 

II  distingue  deux  cas  ou  les  Etats  non-signa- 
taires  pourront  venir  devant  la  Cour: 

1.  Invitation  par  le  Conseil  aux  termes  de  1'ar- 
ticle   17; 

2.  Accord  entre  deux  Etats  non-membres. 

Dans  les  deux  cas  la  Cour  serait,  non  seulement 
competente,  mais  obligee  de  trancher  le  litige. 

M.  LODER  se  range  a  1'opinion  de  M.  Ha- 
gerup. 

M.  DE  LAPRADELLE  croit  qu'il  faut  stipu- 
ler  expressement  la  competence  de  la  Cour  a 
connaitre  des  litiges  que  deux  Etats  non-signa- 
taires  se  sont  mis  d'accord  pour  lui  soumettre. 

Le  PRESIDENT  remarque  qu'a  son  .avis  le 
Conseil  devrait  auparavant  intervenir:  1'article  12 
du  Pacte  est  applicable  seulement  dans  la  me- 
sure  ou  le  Conseil  est  de  cet  avis. 

M.  DE  LAPRADELLE  croit  que,  dans  le  cas 
vise"  par  M.  Hagerup,  il  faut  stipuler  egale- 
ment que  les  conditions  a  fixer  par  le  Conseil 
ne  peuvent  viser  que  la  question  des  frais. 

Le  PRESIDENT  re"pete  que  les  articles  12 
a  1 6  du  Pacte  ne  sont  applicables  aux  Etats 
non-membres  que  dans  la  mesure  ou  cela  a  £t£ 
admis  par  le  Conseil,.  II  est  difficile  d'assimiler 
d'emblee  les  Etats  non-signataires  aux  Etats  sig- 
nataires. 

M.  DE  LAPRADELLE  pense  que  le  Conseil 
ne  peut  pas  poser  de  conditions  aux  Etats  non- 
membres  qui  viennent  devant  la  Cour  de  leur 
plein  gre.  Les  dispositions  de  1'article  17  ne 
sont  pas  applicables  dans  ce  cas. 

Le  PRESIDENT  croit  au  contraire  que  ce 
cas  est  inclus  dans  1'hypothese  de  1'article  17;  il 
faut,  dit-il,  considerer  de  la  meme  fagon  le  cas 
ou  un  Etat  non-membre  a  6t6  invite  par  le  Con- 
seil a  se  presenter  devant  la  Cour  et  celui  oil 
deux  Etats  non-membres  se  sont  mis  d'accord 
pour  venir  devant  elle. 

M.  DE  LAPRADELLE  re"pond  qu'une  invi- 
tation dans  chaque  cas  particulier  n'est  certaine- 


LORD  PHILLIMORE  thought  that  this  point 
might  be  left  for  the  Court  to  decide. 

M.  LODER  thought,  on  the  contrary,  that  a 
definite  solution  was  necessary. 

M.  HAGERUP  thought  that  the  Court  would 
be  open  also  to  a  non-signatory  State,  subject  to 
the  question  of  expenses.  He  distinguished  be- 
tween two  cases  in  which  non-signatory  States 
might  come  before  the  Court : 

1.  At  the  invitation  of  the  Council,  according 
to  Article  17; 

2.  As  the  result  of  an  agreement  between  two 
non-member  States ; 

In  both  cases  the  Court  would  be  not  only 
competent  but  compelled  to  hear  the  case. 

M.  LODER  agreed  with  M.   Hagerup. 

M.  DE  LAPRADELLE  thought  that  it  should 
be  expressly  stipulated  that  the  Court  was  com- 
petent to  deal  with  cases  which  non-signatory 
States  agreed  to  submit  to  it. 

The  PRESIDENT  said  that  in1  his  opinion  the 
Council  ought  first  to  intervene;  Article  12  of  the 
Covenant  was  only  applicable  to  the  extent  which 
the  Council  thought  fit. 

M.  DE  LAPRADELLE  thought  that  in  the 
case  suggested  by  M.  Hagerup,  it  should  also 
be  stipulated  that  the  conditions  to  be  fixed  by 
the  Council  should  deal  only  with  the  question 
of  expense. 

The  PRESIDENT  repeated  that  Articles  12 
to  1 6  of  the  Covenant  were  applicable  to  non- 
members  only  in  so  far  as  admitted  by  the 
Council.  It  is  difficult  to  assimilate  at  the  outset 
non-signatory  States  with  signatory  States. 

M.  DE  LAPRADELLE  thought  that  the 
Council  could  not  impose  conditions  upon  non- 
member  States  which  come  before  the  Court 
of  their  own  free  will.  The  provisions  of  Article 
17  would  not  apply  in  this  case. 

The  PRESIDENT  thought,  on  the  contrary, 
that  this  case  was  included  in  the  hypothesis  of 
Article  1 7 ;  it  is  necessary,  he  said,  to  consider  in 
the  same  way  the  case  of  a  non-member  State 
being  invited  by  the  Council  to  appear  before 
the  Court,  and  the  case  of  two  non-member  States 
agreed  to  come  before  the  Court. 

M.  DE  LAPRADELLE  replied  that  an  invi- 
tation for  each  individual  case  was  certainly  not 
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ment  pas  n^cessaire.  L'invitation  peut  etre  faite 
in  globo  et  k  des  conditions  qu'on  fixera  une 
fois  pour  toutes:  la  condition  a  fixer  dans  le 
cas  actuel  devrait  etre  seulement  1'obligation  de 
supporter  une  partie  des  frais. 

M.  LODER  se  range  a  1'avis  de  M.  de  La- 
pradelle.  II  croit  que  1'article  17  ne  vise  pas 
1'e'ventualite'  ou  deux  Etats  non-membres  sont 
d'accord  pour  s'adresser  a  la  Cour. 

II  pense  done,  qu'il  sera  suffisant  de  stipuler, 
dans  la  convention  e'tablissant  .la  Cour,  que 
celle-ci  devra  connaitre  des  cas  qui  seront  ainsi 
soumis. 

M.  RICCI-BUSATTI  prend  acte  du  fait  que 
ses  amendements  aux  articles  2  et  3  du  pro  jet 
depose"  par  le  President  ont  &6  accepted.  Par 
centre,  1'accord  ne  s'est  pas  fait  sur  les  amende- 
ments k  1'article  ler.  M.  Ricci -B  usatti  est 
dispose1  a  se  rallier,  sous  reserve  de  quelques  ame'- 
lio rations  de  pure  forme,  k  1'opinion  de  la  majority 
en  ce  qui  concerne  le  mot  ,,juridique".  Mais  il 
croit  devoir  insister  jusqu'au  vote  final,  sur  la 
n^cessit^  de  modifier  la  formule  idu  paragraphe  b. 

Pour  ce  qui  est  de  la  situation  des  Etats  non- 
membres  de  la'Socie'te'  des  Nations,  M.  Ricci- 
Busatti  se  rallie,  en  general,  a  M.  de  Lapra- 
delle.  II  croit  d'ailleurs,  que  1'article  17  ne  se 
prononce  pas  clairement  sur  ce  point;  les  arti- 
cles 12  k  1 6  ont  trait  surtout  a  la  procedure 
devant  le  Conseil  et  aux  sanctions;  la  Cour  pr£- 
vue  par  1'article  14  n'etant  pas  encore  constitute, 
1'article  17  ne  vise  pas  directement  la  procedure 
dans  les  affaires  qui  lui  seront  soumises.  Les  trai- 
te"s  de  paix  contiennent  en  effet  des  dispositions 
qui  conferent  k  la  Cour  de  Justice  la  competence 
pour  r^soudre  des  litiges  auxquels  des  Etats  non- 
membres  de  la  Socie'td  des  Nations  peuvent  etre 
parties,  sans  soumettre  a  des  conditions  speciales 
le  droit  qu'ont  ces  Etats  de  faire  appel  k  la  Cour. 

Le  PRESIDENT  admet  la  justesse  de  1'ob- 
servation  de  M.  Ricci-Busatti;  mais  il  dit 
que  ce  sont  la  des  cas  sporadiques,  et  que  d'ail- 
leurs les  exceptions  confirment  la  regie.  En  gene- 
ral il  faut  toujours  l'autorisa;tion  du  Conseil  pour 
que  des  Etats  non-signataires  puissent  avoir  ac- 
ces  k  la  Cour.  Si  deux  Etats  de  cette  cate"gorie 
se  sont  mis  d'accord  pour  aller  devant  la  Cour, 
le  Conseil  les  invitera  en  y  mettant  certaines 
conditions. 

M.  DE  LAPRADELLE  peut  se  ranger  a  cette 
opinion,  mais  il  croit  que  1'invitation  du  Conseil 
peut  £tre  faite  une  fois  pour  toutes. 

Le  PRESIDENT  re>lique  que  M.  de  Lapra- 
delle  pre"juge  la  question  de  savoir  si  le  Con- 


necessary.  The  invitation  could  be  made  general 
and  under  conditions  fixed  once  and  for  all : 
the  only  condition  to  be  imposed  in  the  present 
case  should  be  the  obligation  to  share  in  the 
expenses. 

M.  LODER  agreed  with  M.  de  Lapradelle. 
He  thought  that  Article  17  did  not  refer  to  a 
case  in  which  two  non-member  States  agreed 
to  appeal  to  the  Court. 

He  thought  therefore,  that  it  would  be  suffi- 
cient to  stipulate  in  the  Convention  establishing 
the  Court  that  it  should  hear  cases  thus  sub- 
mitted to  it. 

M.  RICCI-BUSATTI  stated  that  his  amend- 
ments to  Articles  2  and  3  of  the  plan  submitted 
by  the  President  had  been  accepted.  On  the 
other  hand  his  amendment  to  Article  i  had  not 
been  agreed  to.  M.  Ricci-Busatti  was  dis- 
posed to  adopt  the  opinion  of  the  majority  on  the 
word  "legal"  except  for  some  changes  purely 
relating  to  form.  He  felt  that  he  must  insist  even 
up  to  a  final  vote  upon  the  necessity  of  amending 
the  wording  of  paragraph  6. 

Concerning  the  situation  of  States  non-mem- 
bers of  the  League  of  Nations,  M.  Ricci-Bu- 
satti agreed  generally  with  M.  de  Lapra- 
delle. He  thought  however,  that  Article  17 'was 
not  clear  on  this  point;  Articles  12  to  16  dealt 
primarily  with  the  procedure  before  the  Council 
and  with  sanctions;  the  Court  mentioned  in 
Article  14  not  yet  being  constituted,  Article 
17  does  not  provide  directly  the  procedure 
for  the  affairs  submitted  to  it.  The  Treaties  of 
Peace  as  a  matter  of  fact  contained  provisions 
conferring  on  the  Permanent  Court  of  Justice 
competence  to  deal  with  cases  to  which  States 
non-members  of  the  League  of  Nations  may  be 
parties,  without  submitting  to  special  conditions 
the  right  of  these  States  to  appeal  to  the  Court. 

The  PRESIDENT  admitted  the  accuracy  of 
M.  Ricci-Busatti's  remarks,  but  he  said  that 
these  were  only  isolated  cases,  and  further  that 
exceptions  proved  the  rule.  In  general  the 
Council  must  always  authorise  non-signatory 
States  to  have  access  to  the  Court.  If  two  States 
of  this  class  agreed  to  submit  their  case  to  the 
Court,  the  Council  would  invite  them  under  cer- 
tain conditions. 

M.  DE  LAPRADELLE  could  agree  to  this 
opinion,  but  he  thought  that  the  invitation  of 
the  Council  might  be  given,  onoe  and  for  all. 

The  PRESIDENT  answered  that  M.  de  La- 
pradelle anticipated  that  the  Council  would 
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sell  sera  dispos6  a  etablir  a  cet  effet  un  reglement 
general  qui  permettrait  aux  Etats  non-signataires 
d'aller  naturellement  et  de  piano  devant  la  Cour. 

M.   DE    LAPRADELLE   1'admet  volontiers. 

LORD  PHILLIMORE  propose  que  le  Co- 
mite  examine  maintenant  la  question  des  normes 
materielles  a  appliquer  par  la  Cour. 

Le  PRESIDENT  appelle  a  cet  egard  1'atten- 
tion  du  Comite"  sur  le  projet  qu'il  leur  a  fait 
distribuer  (voir  annexe  3).  II  ajoute  que  la  ques- 
tion a  deja  ete  examinee  lors  de  la  premiere 
Conference  de  La  Haye,  mais  qu'on  n'est  pas 
parvenu  a  la  resoudre.  Si  Ton  arrive  aujourd'hui 
a  un  resultat  positif,  on  aura  realist  un  progres. 
Comme  1'a  fait  observer  M.  de  Lapradelle, 
deux  questions  se  posent: 

1.  Quelle  est  1'objet  de  la  competence  de  la 
Cour? 

2.  Quelles   sont   les   regies   que  la   Cour    doit 
appliquer  ? 

La  premiere  question  a  ddja  e"te  £tudiee  et 
r^solue.  Le  Comite  doit  maintenant  proceder  a 
1'examen  de  la  seconde. 

Le  President  a  formul£  quatre  regies  pour 
servir  de  base  a  la  discussion.  II  en  donne  lecture. 

Mr.  ROOT  rappelle  la  remarque  qu'il  vient  de 
faire  a  propos  d'une  autre  question,  a  savoir  que, 
pour  faire  accepter  aux  Etats  la  disposition  eta- 
blissant  la  judicature  obligatoire,  il  faut  bien  de- 
finir  les  limites  de  cette  judicature. 

Les  redacteurs  du  Pacte  n'ont  pu  se  mettre 
d'accord  pour  etablir  une  autre  juridiction  que 
celle  qui  serait  compe"tente  pour  des  questions 
d'interpretation  des  traites,  et  en  general,  pour 
des  questions  de  droit  international.  De  1'avis 
de  Mr.  Root,  le  Comite'  ne  doit  pas  essayer  d'al- 
ler plus  loin.  Si  le  Comite"  entreprenait  de  fixer 
les  normes  materielles  qui  doivent  guider  les 
juges.  il  depasserait  son  mandat,  qui  est  d'orga- 
niser  la  Cour  et  non  pas  de  l^gife'rer. 

Mais  si  le  Comite"  entreprend  cette  tache,  Mr. 
R  o  o  t  ne  trouve,  en  premiere  lecture,  rien  a  redire 
aux  clauses  i  et  2  du  projet  du  President; 
mais  si,  personnellement,  il  accepte  la  clause 
relative  aux  coutumes  Internationales,  il  n'est 
pas  certain  que  50  Etats  s'accordent  a  son  sujet. 
Par  centre,  Mr.  Root  ne  parvient  pas  a  com- 
prendre  le  sens  exact  de  la  3eme  clause.  Fait-elle 
allusion  a  quelque  chose  qui  a  6t6  reconnu,  sans 
avoir  pour  cela  revetu  le  caractere  d'une  regie 
de  droit  positif?  De  meme  en  ce  qui  concerne  la 
4eme  clause.  Les  deux  clauses  constituent  un  e"lar- 


be  disposed  to  make  a  general  rule  to  this  effect, 
which  would  allow  non-signatory  States  naturally 
to  go  before  the  Court  de  piano. 

M.  DE  LAPRADELLE  admitted  this  will- 
ingly. 

LORD  PHILLIMORE  proposed  that  the 
Committee  now  proceed  to  consider  the  question 
of  the  rules  to  be  applied  by  the  Court. 

The  PRESIDENT  in  this  connection  called 
the  attention  of  the  Committee  to  the  project 
which  had  already  been  distributed  to  them. 
(See  Annex  3).  He  added  that  the  question  had 
already  been  examined  at  the  first  Hague  Con- 
ference, but  had  not  been  decided  upon.  If  to-day 
they  reached  a  definite  decision,  they  would  have 
made  a  step  forward.  As  M.  de  Lapradelle 
had  observed,  two  different  questions  arise: 

1.  What  is  the  subject-matter  of  the  compe- 
tence of  the  Court  ? 

2.  What  are  the  rules   that   the  Court  must 
apply  ? 

The  first  question  already  had  been  examined 
and  settled.  The  Committee  must  now  proceed  to 
consider  the  second. 

The  President  had  formulated  four  rules 
to  serve  as  a  basis  for  the  discussion.  He  read 
them. 

Mr.  ROOT  recalled  the  remark  he  had  just 
made  on  another  subject,  that  is  to  say,  that  in 
order  to  induce  the  States  to  accept  the  establish- 
ment of  compulsory  jurisdiction,  the  limits  of 
this  jurisdiction  must  be  .clearly  defined. 

The  authors  of  the  Covenant  could  only  agree 
upon  the  establishment  of  a  jurisdiction  which 
would  be  competent  to  deal  with  questions  con- 
cerning the  interpretation  of  treaties  and  ques- 
tions of  international  law  generally.  In  Mr. 
Root's  opinion,  the  Committee  should 'not  try 
to  go  further.  If  the  Committee  undertook  to 
establish  the  actual  rules  to  be  followed  by  the 
judges,  they  would  exceed  their  mandate,  which 
was  to  organise  the  Court  and  not  to  make  laws 
for  it. 

But  if  the  Committee  did  undertake  this  task, 
Mr.  Root  at  a  first  reading  found  nothing 
in  clauses  i  and  2  of  the  President's 
project  which  required  amendment,  but  even  if, 
personally,  he  should  accept  the  clause  relative 
to  internatio-nal  customs,  he  was  not  certain  that 
50  States  would  agree  on  the  subject.  On  the 
contrary,  Mr.  Root  could  not  understand  the 
exact  meaning  of  clause  3.  Did  it  refer  to  some- 
thing which  had  been  recognised  but  never- 
theless had  not  the  character,  of  a  definite  rule 
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gissement  de  la  juridiction  de  la  Cour,  qui  menace 
de  la  faire  eclater  tout  entiere.  Si  ces  clauses  sont 
acceplees,  cela  revient  a  dire  aux  Etats:  ,,Vous 
abandonnez  votre  droit  de  determiner  le  contenu 
du  droit  international".  Est-il  possible  d'obliger 
les  nations  a  soumettre  leurs  diffeiends  a  une 
Cour  qui  n'appliquerait  pas  seulement  le  droit, 
mais  ce  qu'elle  considere  comme  la  notion  du 
droit,  telle  qu'elle  existe  dans  la  conscience  des 
peuples  civilises? 

Mr.  Root,  pour  terminer,  fait  appel  a  ses  col- 
legues  et  leur  demande  de  s'en  tenir  au  progres 
qu'ils  viennent  de  realiser:  il  faut  avant  d'aller 
plus  loin  amener  le  monde  a  accepter  les  sen- 
tences de  la  Cour  dans  le  domaine  du  droit. 

M.  LODER  declare  que  le  discours  de  Mr. 
Root  a  fait  sur  lui  une  grande  impression.  II 
a  cependant  quelques  questions  a  poser  a  pro- 
pos  de  ce  discours.  II  ne  voit  pas  exactement  en 
effet,  les  limites  que  Mr.  Root  veut  fixer  a  la 
competence  de  la  Cour. 

Mr.  Root  avail  dit  qu'il  faut  que  le  Comite"  se 
borne  aux  regies  conventionnelles  et  au  droit  in- 
ternational positif,  -  -  aux  lois;  mais  il  n'y  a  pas 
de  lois  en  matiere  de  droit  international. 

LORD  PHILLIMORE  fait  remarquer  qu'il  y 
a  des  coutumes. 

M.  LODER  ne  croit  pas  que  la  difference  soit 
grande  entre  lois  et  coutumes  en  matiere  de  droit 
international. 

Mr.  ROOT  craint  que  si  le  Comile  fait  des 
innovations  les  nations  n'acceptent  pas  son  projet. 

M.  LODER  comprendrait  oette  objection,  si 
Ton  etait  encore  en  1907,  avant  1'avenement  du 
Pacte.  Le  Pacte  veut  etablir  la  Cour  Permanente 
de  Justice  Internationale,  pour  appliquer  le  droit 
international;  c'est  le  devoir  du  Comite  d'indi- 
quer  a  la  Cour  comment  elle  devra  accomplir 
sa  tache. 

M.  Loder  examine  alors  le  projet  soumis  par 
le  President.  II  constate  que  les  points  i  et  2 
ne  rencontrent  pas  d'objection.  Par  contre  Mr. 
Root  avail  trouv£  trop  vagues  les  clauses  3  et  4. 

M.  Loder  ne  partage  pas  eel  avis.  On  a  parle 
de  regies  reconnues  et  respecters  du  monde  en- 
tier,  qui  n'ont  pas  encore  le  caraclere  de  droit 
positif;  mais  la  Cour  a  justement  le  devoir  de 
developper  le  droit,  de  faire  ,,murir"  les  coutu- 
mes et  les  principes  universellement  reconnus, 
et  de  les  cristalliser  sous  la  forme  de  regies  po- 
sitives; en  un  mot, .de  fixer  la  jurisprudence  in- 
ternationale.  M.  Loder  ne  croit  done  pas  que 
les  craintes  de  Mr.  Root  soient  fondles. 


of  law  ?  Il  was  the  same  with  clause  4.  These 
two  clauses  constituled  an  enlargement  of  the 
jurisdiction  of  the  Court  which  threatened  to 
destroy  it.  If  ihese  clauses  were  accepted,  it 
would  amount  to  saying  to  the  States :  "You 
surrender  your  rights  lo  say  what  justice 
should  be."  Was  it  possible  to  compel  nations 
to  submit  their  disputes  to  a  Court  which  would 
administer  not  merely  law,  but  also  whal  it 
deems  to  be  the  conscience  of  civilised  peoples. 
Mr.  Root  ended  by  appealing  to  his  collea- 
gues to  confine  themselves  to  the  step  forward 
which  had  just  been  made.  Before  going  further, 
the  world  must  be  induced  to  accept  the  judg- 
ments of  the  Court  upon  questions  of  law. 

M.  LODER  said  that  Mr.  Root's  speech  had 
made  a  deep  impression  upon  him.  However,  he 
had  some  questions  to  ask  concerning  it.  He  did 
not  understand  exactly  what  limits  Mr.  Root 
wished  to  fix  for  the  Court's  competence. 

Mr.  ROOT  had  said  that  the  Committee  must 
limit  itself  to  rules  contained  in  Conventions  and 
positive  international  law;  but  there  are  no 
statutes  in  international  law. 

LORD  PHILLIMORE  pointed  out  that  there 
were  customs. 

M.  LODER  did  not  think  there  was  any  great 
difference  between  statutes  and  custom  in  inter- 
national law. 

Mr.  ROOT  feared  thai  if  ihe  Committee  made 
innovations  the  nations  would  not  accept  its 
project. 

M.  LODER  would  have  understood  this  ob- 
jection if  the  position  were  still  the  same  as  it 
was  in  1907,  before  the  Covenant.  The  Covenant 
intended  to  establish  the  Permanent  Court  of 
International  Justice  to  apply  international  law; 
it  was  ihe  duly  of  the  Committee  to  point  out 
to  the  Court  how  it  should  carry  out  its  task. 

M.  Loder  considered  the  proposal  put  for- 
ward by  the  President.  He  said  the  points  i 
and  2  rnet  with  no  opposition.  On  the  other  hand, 
Mr.  Root  thought  that  clauses  3  and  4  were  too 
vague. 

M.  Loder  did  not  share  this  opinion.  Rules 
recognised  and  respected  by  the  whole  world 
had  been  mentioned,  rules  which  were,  however:, 
not  yet  of  the  nature  of  positive  law,  but  it  was 
precisely  the  Court's  duty  to  develop  law,  to 
"ripen"  customs  and  principles  universally  re- 
cognised, and  to  crystallise  them  into  positive 
rules ;  in  a  word,  to  establish  an  international  juris- 
prudence. M.  Loder  therefore,  did  not  think 
that  Mr.  Root's  fears  were  well-founded. 
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LORD  PHILLIMORE  croit  que,  bien  que  par- 
tant  d'un  point  de  vue  different,  il  est  arrive  au 
meme  but  que  Mr.  Root.  II  pref ere  prendre  pour 
base  le  projet  dit  des  Cinq  Puissances.  II  se 
rallie  a  la  premiere  partie  de  1'article  2  de  ce 
projet,  mais  ne  peut  accepter  entierement  la  se- 
conde. 

Celle-ci  en  effet,  confere  a  la  Cour  un  pouvoir 
16gislatif;  mais  la  legislation,  en  matiere  de  droit 
international,  ne  peut  se  faire  que  par  1'accord 
universel  de  tous  les  Etats.  A  defaut  de  cette 
legislation  que  reste-t-il? 

En  premier  lieu,  le  droit  conventionnel,  et  en 
second  lieu,  le  droit  international  actuellement 
en  vigueur.  Ces  deux  points  correspondent  aux 
,  deux  premieres  clauses  du  proj  et  du  President. 
Mais  ce  projet  a  le  tort  d'introduire  une  distinc- 
tion qui  n'a  pas  de  raison  d'etre.  La  coutume 
internationale  etant  une  pratique  commune  accep- 
tee  comme  loi  par  les  nations,  constitue  en  somme 
le  droit  international.  Dans  ces  conditions,  les 
clauses  3  et  4  ou  rentrent  dans  la  clause,  2  ou  con- 
stituent des  additions  a  cette  clause.  Mais,d'apres 
Lord  Phillimore,  on  ne  peut  pas  sortir  du 
cadre  de  cette  derniere  clause. 

Aussi  croit-il  qu'il  vaut  mieux  s'en  tenir  a  la 
formule  du  projet  des  Cinq  Puissances. 

En  effet,  les  conflits  qui  ne  peuvent  pas  etre 
tranche's  en  appliquant  des  regies  de  droit,  doi- 
vent  etre  portes  devant  le  Conseil  de  la  Societe' 
des  Nations. 

En  resume,  Lord  Phillimore  est  dispose 
a  adopter  la  regie  du  projet  des  Cinq  Puissances 
et  a  faire  ainsi  appliquer  par  la  Cour,  a  defaut 
de  droit  conventionnel,  le  droit  international  en 
vigueur.  Pour  rappeler  que  non  seulement  le 
droit  ecrit,  mais  aussi  le  droit  coutumier  doit 
entrer  necessairement  en  ligne  de  compte, 
£tant  donnee  la  conception  que  se  font  les 
pays  anglo-saxons  en  matiere  de  droit,  -  -  il  vou- 
drait  cependant  ajouter  a  la  formule,  apres  les 
mots  ,,regles  de  droit  international",  les  mots  sui- 
vants:  ,,quelle  que  soit  la  source  d'ou  Us  de"- 
coulent". 

M.  DE  LAPRADELLE  prefe"rerait  une  for- 
mule breve,  par  exemple  celle-ci:  ,,La  Cour  statue 
d'apres  le  droit,  la  justice  et  1'equit^". 

Le  juge  en  effet,  doit  statuer  en  droit.  II  n'y  a 
done  qu'a  definir  le  droit.  Mais  ce  soin  doit  etre 
laisse"  aux  juges.  En  tout  cas  il  n'y  a  pas  lieu  de  se 
preoccuper  des  sources  de  ce  droit.  Le  docu- 
ment depose1  par  le  President  d6f init  le  droit 
et  en  indique  les  sources.  C'est  inte'ressant,  mais 
inutile.  II  est  inutile,  par  exemple,  de  mentionner 
que  la  Cour  doit  tenir  compte  des  traitds;  cela 


LORD  PHILLIMORE  thought  that,  though 
he  started  from  a  different  conception  he  arrived 
at  the  same  point  as  Mr.  Root.  He  preferred  to 
take  as  a  basis  the  so-called  project  of  the  Five 
Powers.  He  agreed  with  the  first  part  of  Article 
2  of  that  project,  but  could  not  accept  the  whole 
of  the  second  part. 

The  second  part,  in  fact,  gave  the  Court  a 
legislative  power,  but  legislation  in  matters  of 
international  law  could  only  be  carried  out  by 
the  universal  agreement  of  all  States.  Apart  from 
this  legislation,  what  remains  ? 

In  the  first  place  Conventional  law,  and  in  the 
second  place,  international  law  actually  in  force. 
These  two  points  corresponded  to  the  first  clauses 
of  the  P  r  e  s  i  d  e  n  t's  project.  But  the  plan  made 
a  mistake  by  introducing  an  unjustifiable  dis- 
tinction. International  custom,  that  is,  a  general 
practice  accepted  as  law  by  nations,  constitutes 
in  the  main  international  law.  Under  these  con- 
ditions clauses  3  and  4  either  came  within  the 
limits  of  clause  2  or  else  were  additions  to  this 
clause.  But  Lord  Phillimore  thought  that 
it  was  not  possible  to  go  beyond  the  bounds  of 
this  last  clause. 

He  also  thought  it  better  to  adhere  to  the 
wording  of  the  Five  Power's  plan. 

Disputes  which  could  not  be  settled  by  the 
application  of  rules  of  law  should  be  taken  before 
the  Council  of  the  League  of  Nations. 

Summing  up,  Lord  Phillimore  said  that 
he  was  disposed  to  adopt  the  rule  of  the  Five 
Power's  project,  to  make  the  Court  apply  inter- 
national law  in  force  in  the  absence  of  any  con- 
ventional law.  In  order  to  record  the  fact  that  not 
only  written  law  but  also  customary  law  must 
be  taken  into  account,  -  a  point  which  was 
necessary  considering  the  Anglo-Saxon  concep- 
tion of  law,  --  he  wished,  however,  to  add  to  the 
draft  after  the  words  "rules  of  international  law", 
the  following  words  :  "from  whatever  source  they 
may  be  derived".  . 


M.  DE  LAPRADELLE  preferred  a  short 
wording,  for  instance  this:  "the  Court  shall  judge 
in  accordance  with  law,  justice,  and  equity." 

A  judge  must,  of  course,  judge  according  to 
law.  It  only  remained  therefore  to  define  law. 
But  this  duty  must  be  left  to  the  judges.  In  any 
case  there  was  not  occasion  now  to  consider  the 
sources  of  this  law.  The  document  submitted  by 
the  President  defined  law  and  indicated  its 
sources.  This  was  interesting  but  useless.  It  was 
useless,  for  instance,  to  mention  that  the  Court 
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va  de  soi.  II  pourrait  etre  utile  au  contraire  de 
specifier  que  la  Cour  ne  doit  pas  agir  en  l£gis- 
lateur.  II  est  ndcessaire  de  donner  aux  parties 
1'assurance  que  la  Cour  ne  se  pr^occupera  que 
d'appliquer  le  droit,  de  rendre  justice,  et  qu'elle 
ne  ce"dera  pas  k  la  tentation  d'agir  en  diplomate. 
II  faut  eviter  qu'on  puisse  adresser  k  la  nouvelle 
Cour  le  reproche  qu'on  a  adress£  a  cet  e"gard  k 
la  Cour  d'Arbitrage. 

Cependant  il  serait  trop  strict  et  meme  in  juste 
d'obliger  la  Cour  a  ne  tenir  compte  que  du  droit. 
II  n'y  a  pas  de  danger  k  laisser  k  la  Cour  la 
faculte"  d'examiner  si  telle  ou  telle  solution  en 
droit  est  juste  et  Equitable,  et  de  corriger,  le  cas 
ech^ant,  cette  solution  d'apres  les  exigences  de  la 
justice  et  de  I'dquite.  II  faut  faire  confiance  aux 
juges  et  leur  laisser  la  libert^  de  tenir  compte 
eux-memes  de  ces  diffe"rents  elements. 


M.  HAGERUP  attire  1'attention  sur  la  con- 
sideration qui  est  a  la  base  du  projet  des  Cinq 
Puissances,  du  projet  commun  des  commissions 
des  pays  du  Nord,  ainsi  que  du  projet  sue"dois, 
a  savoir  qu'il  peu't  y  avoir  des  cas  ou  aucune 
regie  de  droit  conventionnel  ou  general  n'est 
applicable.  II  faut  etablir  une  regie  pour  repon- 
dre  a  cette  eVentualite,  afin  d'eViter  que  la  Cour 
ne  se  declare  incompetente  (non  liquet)  faute  de 
norrnes  mate"rielles.  La  convention  etablissant  la 
Cour  internationale  des  Prises  a  envisag£  cette 
eventualit^  dans  son  article  7,  aux  termes  duquel 
la  Cour  est  dans  oe  cas  oblig6e  de  statuer  en 
justice  et  en  e"quite. 

Le  projet  scandinave  a  adoptd  alternativement 
cette  meme  solution  et  celle  qui,  emprunte"e  au 
Code  civil  suisse,  a  €t6  reprise  plus  tard  par  le 
projet  des  Cinq  Puissances.  Pour  sa  part,  M. 
Hagerup  peut  se  rallier  aux  deux  solutions.  En 
effet,  comme  1'a  indiqu6  M.  de  Lapradelle, 
il  faut  que  la  Cour  ait  la  faculte"  d'appliquer  des 
principes,  pour  combler  les  lacunes  du  droit 
positif. 

M.  Hagerup  insiste  sur  les  deux  points  sui- 
vants: 

1.  il  ne  faut  pas  que  la  Cour  puisse  renoncer 
a  prononcer  une  decision  en  alteguant  qu'il 
n'y  a  pas  de  regies  positives  applicables; 

2.  s'il  y  a  une  regie  de  droit,  il  faut  que  la 
Cour  soit  obligee  de  1'appliquer.   La  Cour 
ne  devrait  reoourir  a  I'^quite  que  si  elle  y 
a  e"te  autoris^e  par  les  parties. 

M.  Hagerup  ajoute  que  requite"  est  une  con- 
ception tres  vague  et  qui  ne  se  trouve  pas  tou- 


must  take  treaties  into  account.  That  goes  with- 
out saying.  On  the  other  hand  it  would  be  useful 
to  specify  that  the  Court  must  not  act  as  a  legis- 
lator. It  was  necessary  to  give  parties  an  assur- 
ance that  the  Court  would  concern  itself  only 
with  the  application  of  law,  to  administer  justice, 
and  would  not  succumb  to  a  temptation  to  deal 
with  diplomacy.  The  reproach  which  had  been 
levelled  in  this  respect  against  the  Court  of  Arbi- 
tration must  not  be  allowed  to  apply  to  the  new 
Court. 

However,  it  would  be  too  strict  and  (even  unjust 
to  force  the  Court  to  consider  only  law.  There 
would  be  no  danger  in  allowing  the  Court  to 
consider  whether  any  particular  legal  solution 
were  just  and  equitable,  and  if  necessary  lo  mod-  • 
ify,  if  the  situation  arose,  the  legal  solution  ac- 
cording to  the  exigencies  of  justice  and  equity. 
Confidence  must  be  put  in  the  judges,  and  they 
must  be  allowed  to  consider  these  different  ele- 
ments for  themselves. 

M.  HAGERUP  called  attention  to  the  consid- 
erations which  formed  the  basis  for  the  project 
of  the!  Five  Powers,  the  joint  plan,  of  the  Northern 
countries  commissions,  as  well  as  the  Swedish 
plan:  there  might  be  cases  in  which  no  rule 
of  conventional  or  general  law  was  applicable. 
A  rule  must  be  established  to  meet  this, eventual- 
ity, to  avoid  the  possibility  of  the  Court  declaring 
itself  incompetent  (non  liquet)  through  lack  of 
applicable  rules.  The  Convention  establishing 
the  international  Prize  Court,  in  its  Article  7, 
took  this  eventuality  into  account  by  the  provis- 
ion that  in  this  case  the  Court  must  render 
judgment  according  to  justice  and  equity. 

The  Scandinavian  project  had  adopted  alter- 
natively this  same  solution  and  the  one  borrowed 
from  the  Swiss  civil  code,  which  was  adopted 
later  by  the  project  of  the  Five  Powers.  For  his 
part,  M.  Hagerup  was  prepared  to  agree  with 
both  solutions.  In  fact  as  M.  de  Lapradelle 
had  indicated,  the  Court  must  have  the  power 
to  apply  principles  to  fill  the  gaps  in  positive  law. 

M.  Hagerup  insisted  on  the  two  following 
points : 

1.  it  must  not  be  possible  for  the  Court  to 
abstain  from  giving  a  decision,  alleging  that 
no  positive  applicable  rule  exists ; 

2.  if  there  is  a  rule  of  international  law,  the 
Court  must  apply  it.  The  Court  should  only 
have  recourse  to  equity  if  authorised  to  do 
so  by  the  parties. 

M.  Hagerup  added  that  equity  was  a  very 
vague  conception  and  was  not  always  in  harmony 
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jours  en  harmonic  avec  la  justice;  il  en  fournit 
un  exemple  puisd  a  son  experience  d'arbitre  in- 
ternational. II  convient  avec  M.  de  Lapradelle 
qu'il  faut  une  formule  aussi  courte,  aussi  simple, 
aussi  peu  doctrinaire  que  possible.  Avant  tout 
il  faut  eviter  de  fixer  des  maintenant  une  formule 
qui  limiterait  1'action  de  la  Cour. 

Le  PRESIDENT  dit  qu'on  poursuivra  cette 
discussion  au  cours  de  la  stance  prochaine. 

LORD  PHILLIMORE  demande  si,  lorsque 
cette  discussion  sera  termin6e,  on  entamera  la 
question  des  regies  de  procedure. 

Le  PRESIDENT  re"pond  affirmativement. 
La  seance  est  levee  a  12.40. 

Le  President: 

(signe)  Brn.  DESCAMPS. 

Le  Secretaire-General: 

(signe)  D.  ANZILOTTI. 


with  justice,  he  gave  an  example  taken  from 
his  experience  as  an  international  arbitrator.  He 
agreed  with  M.  de  Lapradelle  that  a  formula 
was  required  as  short,  as  simple,  and  as  little 
theoretical  as  possible.  Above  all,  they  now  must 
avoid  the  laying  down  of  a  formula  which  would 
limit  the  activity  of  the  Court. 

The  PRESIDENT  said  that  the  discussion 
would  be  continued  at  the  next  meeting. 

LORD  PHILLIMORE  asked  if,  when  this 
discussion  was  finished,  they  would  deal  with 
the  question  of  the  rules  of  procedure. 

The  PRESIDENT  replied  in  the  affirmative. 
The  meeting  closed  at  12.40. 

The  President: 

(signed)  Brn.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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ANNEXE  No.    I. 

Projet  d'organisation    de    la    Cour  Permanente  de 
Justice    Internationale,    soumis    par    Mr.    Root    et 
Lord  Phillimore  (,,projet  Root-Phillimore").  ') 

Article   i. 

La  Cour  Permanente  de  Justice  Internationale 
visee  par  1'article  14  du  Pacte  de  la  Socie^  des 
Nations,  sera  formee  de  juges  independants,  choi- 
sis  sans  tenir  compte  de  leur  nationality.  II  de- 
vront  remplir  les  conditions  requises  dans  leurs 
propres  pays  pour  1 'admission  dans  la  haute  ma- 
gistrature  administrative  ou  judiciaire,  ou  etre 
des  jurisconsultes  d'une  competence  notoire  en 
matiere  de  droit  international. 

Article  2. 

II  y  aura  n  juges  et  4  juges  suppliants.  Us 
seront  elus  pour  une  p£riode  de  9  ans  par  1'As- 
semblee  et  le  Conseil  de  la  Soci£te\  Chacun  de 
ces  deux  corps  votera  separement.  Seront  elus 
ceux  qui  auront  r^uni  la  majorit6  des  voix  des 
membres  presents  et  exercant  leur  droit  de  vote 
dans  les  deux  corps. 

Article  3. 

Si,  apres  le  premier  tour  de  scrutin  dans  chacun 
des  corps  electoraux,  des  sieges  restent  a  rem- 
plir, on  procedera  de  la  meme  fagon  a  un  second 
tour  de  scrutin,  en  vue  de  pourvoir  les  sieges 
inoccup^s.  On  procedera  de  la  meme  maniere  a 
autant  de  scrutins  qu'il  sera  ne"cessaire  pour  rem- 
plir tous  les  sieges. 

* 

Article  4. 

En  vue  de  r^concilier  les  divergences  d'opinion 
qui  pourront  surgir  entre  les  deux  colleges  elec- 
toraux  au  sujet  des  candidats,  ces  colleges  auront 
le  droit  de  nommer,  quand  bon  leur  semble,  une 
commission  composed  de  trois  membres  de  cha- 
cun des  deux  corps.  Cette  commission  aura  la 
tache  de  delib^rer  et  de  proposer  la  conciliation 
des  divergences  en  question.  S'il  est  impossible 
de  concilier  les  divergences,  ii  appartiendra  aux 
juges  dejk  elus  de  nommer  les  titulaires  des 
sieges  laisse"s  inoccupe's. 


ANNEX  No.   i. 

Proposed  organisation  of  the  Permanent  Court  of 

International  Justice,  submitted  by  Mr.  Root  and 

Lord  Phillimore  ("Root-Phillimore  plan"). 

Article  I. 

The  Permanent  Court  of  International  Justice 
provided  for  .by  Article  14  of  the  Covenant  of 
the  League  of  Nations  shall  consist  of  indepen- 
dent judges  who  shall  be  chosen  regardless  of 
their  nationality  and  who  shall  possess  the  quali- 
fications required,  in  their  own  countries,  for 
elevation  to  high  legal  office  whether  admini- 
strative tfr  judicial,  or  shall  be  jurisconsults  of 
recognised  authority  in  international  law. 

Article  2. 

There  shall  be  eleven  judges  and  four  supple- 
mentary judges  who  shall  hold  office  for  a  term 
of  nine  years  and  who  shall  be  elected  by  the 
Assembly  and  the  Council  of  the  Society  of 
Nations.  Each  of  these  bodies  shall  vote 
separately  and  the  votes  of  a  majority  of  the 
members  present  and  voting  in  each  body  shall 
be  necessary  to  an  election. 

Article  3. 

If,  after  the  first  vote  in  each  electoral  body, 
it  shall  appear  that  any  vacancies  in  the  Court 
remain  unfilled,  a  second  vote  shall  be  taken 
in!  like  manner  to  fill  such  vacancies ;  and  separate 
votes  shall  be  taken  in  like  manner  until  all  the 
existing  vacancies  are  filled. 


Article  4. 

For  the  purpose  of  reconciling  any  differences 
which  may  arise  between  the  two  electoral  bodies 
in  regard  to  the  persons  to  be  (elected,  they  may. 
at  any  time  when  they  deem  it  suitable,  appoint 
a  Committee  composed  of  three  from  each  body 
for  the  purpose  of  conferring  and  recommending 
the  conciliation  of  such  differences.  If  such  dif- 
ferences should  prove  ultimately  irreconcilable, 
the  appointment  to  the  vacancies  unfilled  shall 
devolve  upon  the  judges  who  have  already  been 
agreed  upon. 


1)    Le    projct    ctait    originairement    redige    en    anglais;    le    texte 
franfais  en  est  une  traduction. 

(Note  du  secretariat'1. 


1)    The     plan     was    drafted    in    English;    the    French    text    is    a 

translation. 

(Note   bv  secretariat). 
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Article   5. 

Les  juges  suppleants  seront  elus  de  la  meme 
maniere,  mais  separement. 

Article  6. 

Une  liste  de  personnes  remplissant  les  condi- 
tions requises  et  en  etat  de  pouvoir  exercer  les 
fonctions  de  juge,  sera  presentee,  a  1'Assemblee 
et  au  Conseil  respectivement,  avant  la  date  de 
1'election.  La  liste  sera  composee  de  la  maniere 
suivante:  trois  mois  au  moins  avant  la  date  de 
1'eiection,  le  Secretaire-General  de  la  Societe  des 
Nations  adressera  par  ecrit  aux  membres  de  la 
Cour  Permanente  d' Arbitrage  de  La  Haye,  la 
requete  de  proc6der  par  groupes,  chaque  groupe 
comprenant  les  membres  nommes  par  un  pays 
determine,  a  la  presentation  de  quatrfe  noms,  au 
plus,  de  personnes  qui,  a  leur  avis,  remplissent  les 
conditions  requises  et  sont  disposees  a  accepter 
le  poste  de  juge. 

Article  7. 

La  totalite  des  personnes  ainsi  propose'es  com- 
poseront  la  liste  a  presenter  a  1'Assemblee  et  au 
Conseil;  les  juges  seront  choisis  sur  cette  liste. 
Si,  cependant,  1'Assemble'e  et  le  Conseil  ne  se 
mettent  pas  d'accord  sur  1'election,  la  Commission 
de  conciliation  aura  la  faculte  de  proposer  a  1'As- 
semblee  et  au  Conseil  1'election  d'une  personne 
qui  ne  figure  pas  sur  la  liste. 

Article  8. 

Les  membres  repr^sentants  de  chaque  pays  a 
la  Cour  Permanente  d'Arbitrage  seront  pries  de 
consulter  les  titulaires  des  plus  hautes  fonctions 
judiciaires,  les  doyens,  directeurs  ou  presidents 
des  universes  et  des  socie"t£s  scientifiques,  afin 
d'assurer  la  presentation  des  personnes  les  plus 
competentes  et  les  plus  experimentees,  possedant 
la  plus  haute  consideration  juridique  et  morale. 

Article  9. 

Les  juges  ou  juges  suppliants  termineront, 
meme  apres  1'expiration  de  leur  mandat,  1'instruc- 
tion  des  affaires  dont  ils  ont  ete"  appeles  a  con- 
naitre. 

Article    10. 

Si  un  juge  ou  juge  suppleant  devient  incapa- 
ble de  faire  fonction  de  juge,  ou  s'il  devient 
indesirable  qu'il  remplisse  pareille  fonclion,  les 
autres  membres  de  la  Cour  pourront  notifier  ce 
fait  au  Secretaire-General  de  la  Societe  des  Na- 


Article  5. 

The  supplementary  judges  shall  be  separately 
elected  in  like  manner. 

Article  6. 

A  list  of  persons  qualified  and  fit  to  exercise 
the  judicial  office  shall  be  laid  before  the  As- 
sembly and  the  Council  respectively  before  the 
time  of  election.  Such  list  shall  be  made  up  in  the 
following  manner :  At  least  three  months  before 
the  time  of  election,  the  Secretary-General  of 
the  League  of  Nations  shall  apply  in  writing  to 
the  members  of  the  Permanent  Court  of  Arbi- 
tration at  The  Hague  from  each  country  which 
shall  have  appointed  such  member,  requesting 
the  members  from  each  country,  acting  as  a 
body,  to  propose  not  more  than  four  names  of 
persons  whom  they  deem  to  be  qualified  and 
available  for  judges. 


Article  7. 

All  of  the  persons  so  proposed  shall  form  the 
list  to  be  laid  before  and  considered  by  the 
Assembly  and  Council  and  the  judges  shall  be 
elected  from  that  list.  In  the  event,  however,  of 
the  Assembly  and  Council  not  agreeing,  the 
Committee  of  Conference  shall  be  at  liberty  to 
recommend  to  the  Assembly  and  Council  a 
person  outside  the  list. 

Article  8. 

The  members  of  the  Permanent  Court  of  Ar- 
bitration in  each  country  are  requested  to  consult 
with  the  highest  judicial  officers,  the  heads  of 
universities  and  learned  societies,  to  the  end  that 
the  nominations  made  may  be  of  persons  who  are 
the  most  competent  and  experienced  and  of  the 
highest  judicial  character  and  reputation. 


Article  9. 

Judges  or  supplementary  judges  shall  com- 
plete the  hearing  of  cases  of  which  they  have 
cognisance  even  though  the  period  for  which 
they  have  been  elected  shall  have  expired. 

Article  10. 

In  case  any  judge  or  supplementary  judge  shall 
become  incapable  or  unfit  for  the  performance 
of  a  judicial  office,  upon  the  unanimous  repre- 
sentation of  this  fact  by  the  Court  to  the  Secre- 
tary-General the  place  of  the  judge  shall  become 
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tions.  Si  cette  notification  est  faite  a  1'unanimite, 
Ic  siege  du  juge  sera  consid£r£  comme  vacant, 
et  I'election  d'un  nouveau  titulaire  sera  fix6e 
pour  la  reunion  prochaine  de  I'Assemble'e  et  du 
Conseil. 


vacant  and  notice  shall  be  given  of  an  election  to 
fill  the  vacancy  at  the  next  meeting  of  the  As- 
sembly and  Council. 


Article  u. 

Dans  toute  election  de  juges  ou  de  juges  sup- 
pliants, les  electeurs  seront  moralement  obliges 
d'assurer  que  les  juges  e"lus  sont  en  possession 
des  conditions  requises,  et  de  chercher  a  assurer, 
dans  la  mesure  du  possible,  la  representation  a 
la  Cour  des  differentes  formes  de  civilisation  et 
des  diff brents  systemes  juridiques  des  Membres 
de  la  Socie^  des  Nations.  Cependant,  tous  les 
juges  doivent  appartenir  a  des  Etats  diff e" rents. 

Article   12. 

La  Cour  elira  son  President  et  son  Vice-Pre'si- 
dent;  elle  nommera  son  greffier:  elle  aura  la  fa- 
cult£  de  nommer  comme  greffier  le  greffier  de 
la  Cour  Permanente  d'Arbitrage. 

Article  13. 

Le  President  et  le  Vice-President  seront  elus 
pour  une  periode  de  trois  ans.  Ils  seront  re"eli- 
gibles. 

Article  14. 

Un  juge  ne  pourra  pas  fonctionner  comme  tel 
dans  une  affaire  au  reglement  de  laquelle  il  aura 
pris  part  auparavant,  d'une  facon  quelconque, 
dans  une  Cour  nationale,  un  tribunal  d'arbitrage 
ou  une  commifsion  d'enquete,  ou  dans  laquelle  il 
a  fait  fonction  d'agent  ou  de  conseiller  de  1'une 
des  parties.  Un  juge  ne  pourra  faire  fonction 
d'agent  ou  d'avocat  dans  aucune  affaire  interna- 
tionale  pendant  la  dureV  de  son  mandat. 

Article  15. 

II  sera  pourvu  a  la  nomination  aux  sieges  de 
juge  ou  de  juge  supple"ant  devenus  vacants,  selon 
la  m^thode  adoptee  pour  la  lere  election.  Dans 
chaque  cas  special,  l'e"lection  visera  la  periode 
de  neuf  ans. 


Article  1 1 . 

In  all  elections  of  judges  and  supplementary 
judges  the  electors  shall  be  under  honorable 
obligation  to  take  into  account  the  existence  of 
the  necessary  qualifications  and  to  seek  so  far 
as  practicable  to  have  represented  in  the  Court 
the  different  forms  of  civilisation  and ,  juridical 
systems  which  exist  among  the  Members  of  the 
Society  of  Nations;  but  there  shall  be  but  one 
member  of  the  Court  elected  from  any  one  State. 

Article  12. 

The  Court  shall  elect  its  own  President  and 
Vice-President.  It  shall  also  appoint  its  Registrar 
or  may  designate  the  Registrar  of  the  Permanent 
Court  of  Arbitration  to  be  its  Registrar. 

Article  13. 

The  President  and  Vice-President  shall  be  elec- 
ted for  a  term  of  three  years  and  shall  be  eligible 
for  re-election. 

Article  14 

A  judge  may  not  exercise  his  judicial  functions 
in1  any  case  in  which  he  has,  in  any  way  whatever, 
taken  part  in  the  decision  of  a  national  tribunal, 
of  a  tribunal  of  arbitration,  or  of  a  commission 
of  inquiry,  or  has  figured  in  the  suit  as  counsel 
or*  advocate  for  one  of  the  .parties.  A  judge  cannot 
act  as  agent  or  advocate  in  any  international 
cause  during  his  term  of  office. 


Article  15. 

Vacancies  in  the  office  of  judge  and  supple- 
mentary judge  shall  be  filled  as  in  the  case  of 
original  appointments,  and  in  every  case  the  ap- 
pointment shall  be  for  the  full  term  of  nine  years. 


Article  16. 

Les  parties  ne  pourront  rdcuser  un  juge,  mem- 
bre  de  la  Cour  Permanente  de  Justice  Interna- 
tionale. Si  pour  des  raisons  determine'es,  le  Pre- 
sident de  la  Cour  est  d'avis  que  1'un  des  juges 


Article  16. 

The  parties  cannot  challenge  a  judge  of  the 
Permanent  Court  of  International  Justice.  If,  for 
a  specific  reason,  the  President  of  the  Court  con- 
siders that  one  of  the  judges  ought  not  to  sit 
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doit  ceder  sa  place  dans  une  certaine  affaire,  il 
lui  fera  part  de  cette  opinion.  Un  juge  ayant  £te 
ainsi  averti  aura  le  devoir  de  s'abtenir  de  sieger 
a  la  Cour.  Un  juge  qui  pense  qu'il  doit  ceder 
sa  place  dans  une  affaire  determined,  aura  la 
faculte  de  prendre  aupres  du  President  1'initia- 
tive  que  cet  avis  comporte.  Si  le  President  et 
le  juge  ne  sont  pas  d'accord  a  cet  egard,  chacun 
d'eux  aura  la  faculte  d'en  appeler  a  la  Cour  pour 
qu'elle  tranche  la  question  en  session  pleniere. 

Article   17. 

Le  nombre  des  juges  peut  etre  augmente  par 
1'Assemblee  de  temps  a  autre,  mais  ne  doit  pas 
exceder,  en  tout,  quinze  juges  et  six  juges  sup- 
pleants. 


in  a  particular  case,  he  shall  so  inform  him  and 
thereupon  it  becomes  the  duty  of  the  judge  to 
abstain  from  sitting.  A  judge  who  believes  that 
he  ought  not  to  sit  in  a  particular  case  can  take 
the  initiative  with  the  President  with  reference 
thereto.  In  case  of  disagreement  on  this  point 
between  the  President  and  the  judge  it  is  com- 
petent for  either  to  appeal  to  the  Court  in  plenary 
session  for  a  decision  of  the  question. 


Article  17. 

The  number  of  judges  may  be  increased  by 
the  Assembly  from  time  to  time  not  to  exceed 
fifteen  judges  and  six  supplementary  judges  in 
the  aggregate. 
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ANNEXE  No.  2. 

Le  projet  suivant  remplace  et  complete,  en  ce  qui 

concerne   ('organisation  de  la   Cour  (sauf  additions 

eventuelles  ulterieures)  celui  que  j'ai  eu  1'honneur 

de  deposer  le  23  de  ce  mois. 

A.  RICCI-BUSATTI. 

Le  30  juin  1920. 


ANNEX  No.  2. 

The  following  proposals  supersede  and  complete, 
in  so  far  as  they  concern  the  organisation  of  the 
Court  (with  the  exception  of  possible  later  addit- 
ions), those  which  I  had  the  honor  to  submit  on 
the  23rd  day  of  this  month. 

A.  RICCI-BUSATTI. 

Jiine   3Oth,    1920. 


Article   i. 

La  ,,Cour  Permanente  de  Justice  Internatio- 
nale" est  composed  de  juges  reunissant  les  quali- 
t6s  ndcessaires  pour  faire  partie  de  la  ,,Cour 
Permanente  d'Arbitrage",  aux  termes  de  la  Con- 
vention de  La  Haye  pour  le  reglement  pacifique 
des  conflits  intemationaux,  et  qui  seront  non-Line's 
conformement  aux  dispositions  qui  suivent.  Ils 
tiennent  leur  mandat  de  la  Soci&e'  des  Nations 
devant  laquelle  ils  r^pondent  de  tout  ce  qui  con- 
ceme  1'accomplissement  de  leur  tache. 

Article  2. 

Chaque  Membre  de  la  Socie'te'  des  Nations 
pourra  designer  une  personne,  choisie  par  ses  de- 
legues  a  la  Cour  Permanente  d'Arbitrage  con- 
form^ment  a  1'article  precedent,  soit  parmi  ses 
nationaux,  soit  parmi  les  nationaux  d'un  pays 
different. 

Si  ces  dele'gue's  ne  sont  pas  d'accord  sur  la 
personne  a  choisir,  le  Gouvernement  de"signera 
la  personne  qu'il  pre"fere,  parmi  celles  dont  ils 
lui  auront  propose  les  noms. 

Article  3. 

Les  personnes  de"sign6es  par  les  Etats  repre"- 
£ente"s  d'une  facon  permanente  au  Conseil  de  la 
Socie'te',  et  celles  qui  auront  e"te"  de"sign6es  au 
moins  par  trois  Membres,  seront  de  plein  droit 
juges  de  la  Cour. 

L'Assembl£e  de  la  Socie'te'  choisira,  parmi  les 
autres  personnes  qui  ont  £t£  d£signees,  un  cer- 
tain nombre  de  juges  qui  ne  devra  pas  exc£der 
le  tiers  de  celui  des  personnes  de^signe'es  ci-dessus. 
Chaque  Membre  disposera,  a  cet  effet,  d'un  nom- 
bre de  voix  e"gal  a  celui  des  juges  a  choisir; 
ceux  qui  auront  obtenu  le  plus  grand  nombre 
de  voix,  et  en  cas  d'egalite"  de  voix,  les  plus  ag6s, 
seront  conside're's  comme  elus. 


Article   I. 


The  "Permanent  Court  of  International  Jus- 
tice" is  composed  of  judges  having  the  qualifi- 
cations required  for  membership  in  the  "Perman- 
ent Court  of  Arbitration"  as  defined  in  the 
Hague  Convention  for  the  pacific  settlement  of 
international  disputes,  and  who  shall  be  named  in 
conformity  with  the  following  provisions.  They 
derive  their  authority  from  the  League  of  Na- 
tions, and  they  are  responsible  to  the  League 
for  the  discharge  of  their  duties. 

Article  2. 

Each  member  of  the  League  of  Nations  may 
nominate  one  person,  chosen  by  its  delegates 
at  the  Permanent  Court  of  Arbitration  in  con- 
formity with  the  preceding  article  from  among 
either  its  own  nationals  or  the  nationals  of 
another  State. 

If  these  delegates  are  not  agreed  on  the  person 
to  be  chosen,  the  Government  shall  designate  the 
person  it  prefers  from  among  those  whose  names 
the  delegates  shall  have  proposed  to  it. 

Article  3. 

The  persons  named  by  the  States  represented 
permanently  on  the  Council  of  the  League,  and 
those  who  shall  have  been  named  by  at  least 
three  members,  shall  be  judges  in  full  right  on 
the  Court. 

The  Assembly  of  the  League  shall  choose  from 
among  the  other  persons  who  have  been  desig- 
nated a  certain  number  of  judges  not  exceeding 
one  third  of  the  aforesaid  persons.  Each  Mem- 
ber will  for  this  purpose  be  entitled  to  a  number 
of  votes  equal  to  the  number  of  judges  to  be 
elected ;  those  who  shall  receive  the  largest  num- 
ber of  votes,  and  in  case  of  equality  of  votes  the 
oldest,  shall  be  considered  elected. 
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Article  4. 

Les  juges  sont  nommes  pour  une  periode  de 
six  ans;  ils  continueront  cependant  a  faire  partie 
de  la  Cour  pour  la  connaissance  des  affaires  dont 
ils  auront  ete  saisis  conformement  aux  disposi- 
tions qui  suivent,  jusqu'a  ce  que  ces  affaires 
soient  terminees.  Leur  mandat  peut  etre  re- 
nouvele. 

Article  5. 

La  qualite  de  membre  de  la  Cour  de  Justice 
Internationale  est  incompatible  avec  toute  autre 
charge  se  rattachant  aux  differents  organes  de  la 
Societe  des  Nations  ou  aux  relations  internatio- 
nales  des  Etats,  sauf  celle  de  membre  de  la  Cour 
Permanente  d'Arbitrage  ou  d'un  tribunal  arbitral 
international. 

Tout  membre  de  la  Cour  de  justice  se  trouvant 
dans  un  des  cas  d'incompatibilite  vises  a  1'alinea 
precedent  sera  considere  comme  demissionnaire 
de  ses  fonctions  de  juge. 

Article  6. 

Lorsqu'un  juge  cessera,  pour  quelque  motif 
que  ce  soit,  de  faire  partie  de  la  Cour,  il  sera 
pourvu  a  la  nomination  de  son  remplagant  d'apres 
les  regies  suivantes. 

S'il  s'agit  de  juges  nommes  conformement  au 
ler  alinea  de  1'article  3,  les  Membres  de  la  So- 
ci£te  des  Nations  par  lesquels  ils  avaient  ete 
designes,  seront  invites  a  pourvoir  a  la  nouvelle 
nomination  conformement  a  1'article  2  et  a  1'alinea 
pr^cite.  S'il  s'agit  de  juges  £lus  par  I'Assemblee, 
ou  si,  dans  le  premier  cas,  aucune  designation 
n'a  e"te  faite  dans  un  delai  d'un  mois,  les  Membres 
de  la  Societe,  autres  que  ceux  par  lesquels  ont 
&£  designes  les  juges  restant  en  charge,  seront 
invites  a  faire  une  nouvelle  designation  confor- 
mement a  1'article  2,  et  la  nouvelle  nomination 
des  juges  dont  il  s'agit  sera  faite  conformement 
au  2eme  alinea  de  1'artiele  3. 

Article  7. 

Lorsque  de  nouveaux  Membres  seront  admis 
a  faire  partie  de  la  Societe  des  Nations  ou  auront 
une  representation  permanente  au  Conseil,  con- 
formement aux  articles  ler  et  4  du  Pacte,  la  nomi- 
nation de  nouveaux  juges  pourra  avoir  lieu,  con- 
formement aux  dispositions  qui  precedent. 

Article  8. 

La  Cour  se  divise  en  trois  sections.  Chaque 
section  est  composed  d'un  President  et  d'un  nom- 
bre  de  juges,  titulaires  et  suppliants,  a  d£ter- 


Article  4. 

The  judges  shall  be  elected  for  a  period  of 
six  years;  however,  they  shall  continue  as  mem- 
bers of  the  Court,  to  deal  with  matters  brought 
before  them,  in  conformity  with  the  following 
conditions,  until  such  time  as  those  matters  are 
decided.  They  are  eligible  for  re-election. 


Article  5. 

Membership  on  the  Court  of  International 
Justice  is  incompatible  with  any  other  duty  con- 
nected with  the  various  organs  of  the  League 
of  Nations,  or  States,  international  relations, 
except  duties  as  a  member  of  the  Permanent 
Court  of  Arbitration  or  as  a  member  of  an  In- 
ternational Arbitration  Court. 

Any  member  of  the  Court  of  Justice  affected 
by  one  of  the  cases  of  incompatibility  named  in 
the  preceding  paragraph  shall  be  considered  as 
having  resigned  in  his  capacity  as  judge. 

Article  6. 

When  a  judge  shall  cease,  for  any  cause 
whatsoever,  to  be  a  member  of  the  Court,  the 
election  of  his  successor  shall  be  provided  for 
by  the  following  regulations. 

In  case  of  a  judge  elected  under  the  pro- 
visions of  paragraph  i  of  Article  3,  the  Mem- 
bers of  the  League  of  Nations  by  whom  he 
was  named  shall  be  invited  to  proceed  to 
a  new  election  in  conformity  with  Article  2 
land  the  aforesaid  paragraph.  In  case  of 
a  judge  elected  by  the  Assembly,  or  if  in  the 
first  case  no  election  has  been  made  within  one 
month,  the  Members  of  the  League,  other  than 
those  who  have  named  the  judges  remaining  on 
the  Court,  shall  be  invited  to  proceed  to  a  new 
election  in  conformity  with  Article  2,  and  the 
new  election  of  the  said  judges  shall  be  carried 
out  in  conformity  with  Article  3,  paragraph  2. 

Article  7. 

When  new  members  shall  be  admitted  as 
Members  of  the  League  of  Nations  or  shall  have 
permanent  representation  on  the  Council,  in  con- 
formity with  Articles  i  and  4  of  the  Covenant, 
the  election  of  new  judges  shall  take  place  in 
conformity  with  the  conditions  provided  above. 

Article  8. 

The  Court  is  divided  into  three  sections.  Each 
section  is  made  up  of  a  President  and  a 
number  of  judges  and  supplementary  judges  to 
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miner,  selon  les  circonstances,  par  la  Cour  elle- 
meme.  Aucun  des  membres  ne  peut  appartenir  a 
plus  de  deux  sections.  Les  trois  Presidents  sont 
eius  par  la  Cour  a  la  majorite  des  voix:  si  cette 
majority  n'est  pas  obtenue  au  premier  tour  de 
scrutin,  on  proc6dera  a  rejection  k  la  majorite 
relative;  en  cas  d'egalite  de  voix,  les  plus  age's 
seront  considered  comme  eius.  Leur  college  forme 
la  ,,Pre"sidence  de  la  Cour". 

Article  9. 

La  duree  du  mandat  presidentiel  est  de  deux 
ans;  il  peut  e"tre  renouvele.  En  cas  de  vacance, 
il  sera  pourvu  aussitot  qfce  possible  k  la  nou- 
velle  Election  conforme'ment  k  1'article  qui  pre- 
cede. Le  juge  le  plus  age",  dans  chaque  section, 
remplacera  le  President  en  cas  d'absence,  pour 
la  connaissanoe  des  affaires  dont  la  section  est 
saisie.  Les  Presidents  de"signent  tous  les  six  mois, 
celui  d'entre  eux  qui  aura  la  pre"se"ance,  et  auquel 
il  appartiendra  de  decider,  faute  d'accord,  toute 
question  de  leur  ressort  concemant  la  procedure 
et  le  fonctionnement  de  la  Cour.  Lorsque  cette 
designation  ne  pourra  pas  avoir  lieu  par  entente 
amicale,  on  proc6dera  k  1'eiection,  et  si  on  ne 
peut  obtenir  une  majority,  le  sort  decidera. 

Article   i  o. 

Les  Presidents  doivent  resider,  normalement, 
au  siege  de  la  Cour.  Les  autres  juges  doivent 
etre  loujours  prets  k  s'y  rendre,  chaque  fois  qu'ils 
y  seront  appeies  pour  exercer  leurs  fonctions, 
k  moins  que  leur  abstention  ne  soit  justified  par 
des  raisons  qu'ils  seront  tenus  de  faire  connaitre. 

Les  Presidents  recevront,  chaque  mois,  une  re- 
muneration fixe,  qui  sera  determinee  de  temps  en 
temps  par  le  Conseil  de  la  Societe.  Les  autres 
juges  recevront  une  remuneration  proportionnelle 
a  1'exercice  effectif  de  leur  charge,  le  rembourse- 
ment  de  tous  frais  de  voyage,  et  une  indemnite 
i'ixe  par  an,  determinee  egalement  selon  les  cir- 
constances. 

Tous  les  membres  de  la  Cour  jouissent  dans 
1'exercice  de  leurs  fonctions,  des  privileges  et 
immunites  diplomatiques. 

Article   12. 

Dans  chaque  affaire  particuliere,  les  Parties  en 
cause  pourront  designer,  d'un  commun  accord, 
la  section  de  la  Cour  devant  laquelle  1'affaire 
doit  etre  portee;  elles  pourront  demander  egale- 
ment que  le  tribunal  soit  compose  de  trois  ju- 
ges --  deux  designes  par  les  Parties  elles-memes 
et  le  troisieme  par  la  Presidence  parmi  les  mem- 


be  determined  according  to  circumstances  by 
the  Court  itself.  No  member  shall  belong  to 
more  than  two  sections.  The  three  Presidents 
shall  be  elected  by  majority  vote;  if  this  majority 
is  not  obtained  on  the  first  ballot,  election  shall 
be  by  plurality  vote;  in  case  of  tie,  the  senior 
shall  be  considered  elected.  Their  college  shall 
form  the  "Presidency  of  the  Court." 


Article  9. 

The  Presidential  term  of  office  shall  be  two 
years ;  they  are  eligible  for  re-election.  In  case 
of  a  vacancy,  the  new  election  shall  be  provided 
for  as  soon  as  possible  in  conformity  with  the 
preceding  article.  The  senior  judge  in  each  sec- 
tion shall  act  in  the  absence  of  the  President  for 
such  matters  as  the  section  has  to  consider.  The 
Presidents  shall  determine  every  six  months  who 
among  them  shall  rank  first  and  shall  in  absence 
of  an  agreement  decide  on  all  questions  within 
their  competence  concerning  the  procedure  and 
working  of  the  Court.  In  case  this  designation 
cannot  be  arrived  at  by  amicable  agreement,  a 
ballot  shall  be  taken,  and  if  it  is  impossible  to 
obtain  majority,  the  decision  shall  be  by  lot. 

Article  10. 

The  Presidents  shall  reside  normally  at  the 
seat  of  the  Court.  The  other  judges  shall  hold 
themselves  in  readiness  to  present  themselves 
there  whenever  called  upon  for  the  discharge  of 
their  duties,  unless  their  absence  is  justified  by 
causes  which  they  shall  be  called  upon  to  explain. 

The  Presidents  shall  receive  monthly  a  fixed 
remuneration,  which  shall  be  determined  from 
time  to  time  by  the  Council  of  the  League.  The 
other  judges  shall  receive  a  renumeration  pro- 
portional to  the  actual  exercise  of  their  duties, 
reimbursement  for  all  travelling  expenses,  and 
a  fixed  annual  salary,  determined  also  according 
to  circumstances. 

All  members  of  the  Court  in  the  discharge  of 
their  duties  shall  enjoy  diplomatic  privileges  and 
immunities. 

Article  12. 

In  each  individual  case  the  parties  concerned 
may  decide  by  mutual  agreement  the  section  of 
the  Court  to  which  their  case  is  to  be  presented ; 
they  may  demand  also  that  the  tribunal  be  com- 
posed of  three  judges,  two  designated  by  the 
parties  themselves  and  the  third  by  the  Presi- 
dency from  among  the  members  of  the  Court, 
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bres  de  la  Cour  -  -  ou  bien  que  Taffaire  soit 
tranchee  par  un  seul  juge,  d£sign6  par  elles  ou 
par  la  Pre"sidence. 

Lorsque  les  Parties  n'auront  fait  aucune  d€- 
signation  conformement  a  1'alinea  precedent,  et 
lorsque  la  Cour  aura  dte  saisie  sur  la  demande 
d'une  seule  des  Parties,  la  Presidence  designera 
la  section  devant  laquelle  1'affaire  doit  etre  por- 
tee;  elle  aura  aussi  la  faculte  de  retenir  le  juge- 
ment  de  1'affaire  en  se  constituant  elle-meme 
comme  tribunal. 

Article   13. 

Lorsque  les  Parties  en  cause  n'ont  pas  un  de 
leurs  ressortissants  parmi  les  membres  de  la 
section  qui  a  etc  saisie  de  1'affaire,  elles  auront 
le  droit,  soit  de  designer  un  de  leurs  ressor- 
tissants comme  assesseur  pour  prendre  part, 
sans  voix  deliberative,  au  jugement,  soit  de  de- 
mander  que  les  ressortissants  des  Parties  adver- 
ses,  s'il  y  en  a  parmi  les  juges,  en  soient  exclus. 

Chacune  des  Parties  aura  le  droit  de  demander 
1'exclusion  d'un  juge  de  la  section  qui  aura  ete 
saisie  de  1'affaire,  dans  les  cas  vise's  au  second 
alinea  de  1'article  12. 

Si  un  des  Presidents  appartient  a  1'une  des 
Parties  en  cause,  il  s'abstienldra  de  toute  partici- 
pation au  jugement  de  1'affaire. 

Article  14. 

Le  Bureau  de  la  Cour  Permanente  d' Arbitrage 
sert  de  greffe  a  la  Cour  de  Justice  Internatio- 
nale. Chaque  section  pourra  toutefois  nommer 
un  greffier  adjoint,  pour  les  affaires  dont  elle 
a  e"t£  saisie,  lorsqu'elle  le  jugera  utile. 


Article  15. 

La  Cour  de  Justice  Internationale  a  son  siege 
a  La  Haye.  Chaque  section,  tribunal  ou  juge, 
designes  conformement  a  1'article  12,  peuvent 
toutefois,  avec  1'assentiment  des  Parries,  choisir 
un  autre  lieu  pour  leurs  reunions,  si  les  cir- 
constances  1 'exigent. 

Article   16. 

Toute  autre  disposition  concemant  1'application 
des  regies  pr^cedentes  sera  etablie  par  la  Cour, 
et  tant  qu'elle  n'aura  pas  ete  constitute,  par  le 
Conseil  de  la  Socie"te  des  Nations. 

La  Cour  etablira  son  reglement  de  procedure. 


or  that  the  case  be  decided  by  a  single  judge, 
designated  by  them  or  by  the  Presidency. 

When  the  Parties  shall  not  have  made  any 
designation  in  conformity  with  the  preceding  pa- 
ragraph, and  when  the  case  has  been  brought 
before  the  Court  on  the  request  of  a  single  party, 
the  Presidency  shall  decide  what  section  shall 
hear  the  case;  it  also  shall  have  the  power  to 
reserve  for  itself  decision  of  the  case,  constituting 
itself  as  a  tribunal. 


Article  13. 

When  the  parties  concerned  have  not  one  of 
their  representatives  among  the  members  of  the 
section  before  which  the  case  has  been  brought, 
they  shall  have  the  right  either  to  designate  one 
of  their  nationals  as  assessor  to  take  part 
in  the  procedure  without  voting  powers,  or  to 
demand  that  nationals  of  the  opposing  parties,  if 
any,  be  excluded  from  among  the  judges. 

Each  one  of  the  parties  shall  have  the  right 
to  demand  the  exclusion  of  a  judge  from  the 
section  before  which  the  case  has  been  brought, 
in  cases  provided  by  Article  12,  Paragraph  2. 

If  one  of  the  Presidents  is  the  national  of  one 
of  the  States  concerned,  he  shall  take  no  part 
in  the  decision  of  the  case. 

Article  14. 

The  Bureau  of  the  Permanent  Court  of  Arbi- 
tration shall  serve  as  the  Registry  of  the  Inter- 
national Court  of  Justice.  Each  section  may  for 
the  matters  brought  to  its  attention  name  an 
assistant  Registrar  whenever  it  deems  it  advis- 
able. 

Article  15. 

The  seat  of  the  International  Court  of  Justice 
shall  be  established  at  the  Hague.  Each  section, 
tribunal,  or  judge  designated  in  conformity  with 
Article  12  may  always,  with  the  consent  of  the 
parties,  select  another  place  of  meeting,  if  cir- 
cumstances demand  it. 

Article  16. 

All  other  provisions  concerning  the  applicition 
of  the  preceding  rules  shall  be  decided  on  by 
the  Court,  and  until  the  Court  is  established,  by 
the  Council  of  the  League  of  Nations. 

The  Court!  shall  establish  its  rules  of  procedure. 


—  306  - 


ANNEXE  No.  3. 
Proposition  du  Baron  Descamps. 

Les  regies  a  appliquer  par  le  juge  pour  la  so- 
lution des  diff trends  internationaux  sont  les  sui- 
vantes,  dans  1'ordre  successif  ou  elles  s'imposent 
a  son  examen: 

1.  le    droit     international     conventionnel,    soit 
ge"ne"ral,   soit  special,  comme  manifestation 
de    regies    expresse"ment  adopters   par    les 
Etats; 

2.  la  coutume  internationale,  comme  attestation 
d'une  pratique  commune  des  nations,  accep- 
ted par  elles   comme  loi; 

3.  les    regies  de  droit  international  telles  que 
les    reconnait    la   conscience   juridique  des 
peuples  civilis6s; 

4.  la   jurisprudence  Internationale,  comme  or- 
gane  d'application  et  de  deVeloppement  du 
droit. 


ANNEX  No.  3. 
Proposal  by  Baron  Descamps. 

The  following  rules  are  to  be  applied  by  the 
judge  in  the  solution  of  international  disputes; 
they  will  be  considered  by  him  in  the  undermen- 
tioned order: 

1.  conventional  international  law,  whether  ge- 
neral   or    special,    being    rules    expressly 
adopted  by  the  States; 

2.  international  custom,  being  practice  between 
nations  accepted  by  them  as  law; 

3.  the   rules    of    international   law   as    recog- 
nised by  the  legal  conscience  of  civilised 
nations ; 

4.  international  jurisprudence  as  a  means  for 
the  application  and  development  of  law. 
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14iEME  SEANCE  (non-publique), 
tenue  au  Palais  de  la  Paix,  a  La  Haye, 
le  2  juillet  1920. 


MEETING  (Private), 
held  at  the  Peace  Palace,  the  Hague, 
on  July  2nd,  1920. 


Prdsidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents:  tous  les  membres  du  Comite 
(a  1'exception  de  M.  B  e  v  i  1  a  q u a) ;  M.  Fer- 
nandas; Mr.  James  Brown  Scott;  les 
secretaires  particuliers  du  Baron  Descamps 
et  de  M.  Adatci;  les  membres  du  Secretariat. 

La  seance  est  ouverte  a  9.35  heures  du  matin. 

Le  PRESIDENT  rappelle  que  les  projets  pr£- 
sentes  par  les  membres  doivent  lui  etre  commu- 
nique^, comme  le  prescrivent  les  regies  de  proce- 
dure adoptees  par  le  Comite. 

II  remercie  M.  Altamira  et  M.  Ricci-Bu- 
satti  de  1'avoir  fait. 

Son  propre  point  de  vue  sur  la  question  des 
normes  matdrielles  a  appliquer  par  la  Cour,  qu'il 
a  formula  dans  le  document  soumis  aux  mem- 
bres lors  de  la  derniere  seance,  ayant  ete  con- 
teste,  le  President  desire  le  preciser  dans  une 
declaration  dont  il  donne  lecture.  (Voir  annexe  i). 

M.  HAGERUP  rend  hommage  aiLx  paroles  que 
vient  de  prononcer  le  President.  II  se  rallie 
en  principe  aux  opinions  qu'il  a  exprimees.  II 
desire  cependant  ajouter  quelques  observations. 

Si  les  membres  du  Comite  se  trouvent  vrai- 
ment  d'accord  sur  le  fond  du  probleme,  la  tache 
se  r6duit  a  trouver  une  formule  qui  exprime  cet 
accord:  cette  tache  est  relativement  facile.  Mais 
M.  Hagerup  croit  que,  sur  le  point  actuel,  cet 
accord  n'existe  pas.  Voici,  pour  sa  part,  comment 
il  a  compris  le  discours  prononc£  la  veille  par 
Mr.  Root,  et  son  impression  a  6t£  confirmed 
par  une  conversation  qu'il  a  cue  avec  Mr.  Root 
lui-m£me. 

Selon  lui,  Mr.  Root  a  voulu  dire  que,  si  dans 
un  cas  determine",  il  n'existe  pas  de  regies  mate'- 
rielles,  la  Cour  peut  declarer:  non  liquet  — 
je  ne  puis  pas  decider.  Ce  point  de  vue  peut  etre 
gros  de  consequences.  II  restreint  sensiblement 
la  competence  de  la  Cour  et  la  place  dans  une 
situation  tout  autre  que  celle  d'une  Cour  ordi- 
naire qui  ne  peut  pas  dire:  non  liquet.  M.  Ha- 
gerup ne  fait  que  renter  ce  qu'il  a  dit  la  veille: 
la  nouvelle  Cour  aura,  entre  autres,  la  tache  de 
deVelopper  la  jurisprudence.  Or,  Mr.  Root  a 
precise  que,  s'il  n'y  a  pas  de  regies  de  droit 


BARON   DESCAMPS   in  the  chair. 

Present:  all  members  of  the  Committee  (with 
the  exception  of  M.  Bevilaqua);  M.  Fer- 
nandes,  Mr.  James  Brown  S  cott;  the  pri- 
vate secretaries  of  Baron  Descamps  and  of 
M.  Adatci;  the  members  of  the  Secretariat. 

The  meeting  opened  at  9.35  a.m. 

The  PRESIDENT  reminded  the  members 
that  their  projects  should  be  sent  to  him  in  ac- 
cordance with  the  rules  of  procedure  adopted 
by  the  Committee. 

He  thanked  M.  Altamira  and  M.  Ricci- 
B  u  s  a  1 1  i  for  having  done  so. 

His  own  point  of  view  upon  the  questions  of 
the  rules  to  be  applied  by  the  Court,  which  he 
had  formulated  in  the  document  submitted  at 
the  preceding  meeting,  had  been  opposed.  He 
desired  therefore  to  explain  them  in  a  vote  which 
he  read.  (See  Annex  i). 

M  .HAGERUP  expressed  his  appreciation  of 
the  observations  the  President  had  just  made. 
He  agreed  in  principle  with  the  opinions  which 
he  had  expressed.  However,  he  wished  to  add 
certain  observations. 

If  the  members  of  the  Committee  were  really 
agreed  upon  the  heart  of  the  question,  their  task 
was  reduced  to  finding  an  expression  of  their 
agreement.  This  task  was  comparatively  easy. 
But  M.  Hagerup  thought  that  they  were  not 
agreed  upon  the  point  under  discussion.  That  was 
the  impression  he  had  drawn  from  Mr.  Root's 
speech  on  the  preceding  day,  and  his  impression 
had  been  confirmed  by  conversations  which  he 
had  had  with  Mr.  Root  himself. 

According  to  him,  Mr.  Root  had  meant  to  say 
that  if  in  a  given  case  there  were  no  actual  rules, 
the  Court  might  declare:  non  liquet  —  we  cannot 
decide.  This  attitude  might  involve  important 
consequences.  It  limits  appreciably  the  Court's 
competence  and  places  the  Court  in  an  entirely 
different  position  from  that  of  an  ordinary 
Court,  which  may  not  declare  non  tlquet.  M. 
Hagerup  merely  repeated  what  he  had  said 
the  preceding  day:  one  of  the  tasks  of  the  new 
Court  would  be  to  develop  jurisprudence.  On 
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positives,  la  Cour  sera  incompetente,  car  s'il 
en  e"tait  autrement,  certains  Etats  n'accepte- 
raient  pas  la  convention  e"tablissant  la  Cour.  M. 
H  a  g  e  r  u  p  croit  que,  dans  ces  conditions,  il  sera 
impossible  a  la  Cour  de  contribuer  au  deVelop- 
pement  du  droit.  II  termine  en  demandant  s'il  a 
bien  saisi  1'idee  de  Mr.  Root. 


M.  ADATCI  voulait,  dit-il,  poser  la  meme 
question,  c'est  a  'dire  celle  de  savoir  si,  d'apres 
Mr.  Root,  la  Cour  pourra  ne  pas  juger  quand 
il  n'y  aura  pas  de  regies,  soit  conventionnelles, 
soit  de  droit  international  ge"ne"ral. 

Mr.  ROOT  declare  pour  commencer  qu'en 
faisant  distribuer  la  veille  aux  membres  du  Co- 
mit6  le  document  prepare  par  lui  et  par  Lord 
Phillimore,  il  n'avait  fait  que  suivre  la  cou- 
tume  am^ricaine  et  anglaise:  il  ignorait  qu'il  y  eut 
une  autre  procedure  a  suivre;  il  ne  manquera  pas 
de  se  conformer  desormais  a  la  regie  que  vient 
de  rappeler  le  President. 

Le  PRESIDENT  a  simplement  voulu  attirer 
1'attention  des  membres  sur  les  dispositions  qui 
intdressent  la  bonne  marche  des  travaux. 

Mr.  ROOT  passe  ensuite  a  1'examen  de  la 
question  a  1'ordre  du  jour.  Le  discours  eloquent 
du  President  se  trouve  entierement  d'accord 
avec  ses  propres  opinions.  Cependant,  la  question 
qu'il  faut  conside'rer  n'est  pas,  croit-il,  la  ques- 
tion de  la  base  mate'rielle  de  la  juridiction,  mais 
bien  la  question  de  savoir  dans  quelle  mesure  le 
monde  est  pret  a  entrer  dans  la  voie  de  la  juri- 
diction obligatoire.  II  a  1'impression  qu'il  est  en- 
core trop  tot  pour  aller  jusqu'ou  le  veut  le  P  r  6- 
sident.  Mr.  Root  pense  que  le  monde  est 
prepare  a  accepter  la  juridiction  obligatoire  d'une 
Cour  qui  appliquerait  les  regies  universellement 
reconnues  du  droit  international.  Mais  il  ne  croit 
pas  qu'il  soit  dispos6  a  accepter  la  juridiction 
obligatoire  d'une  Cour  qui  appliquerait  des  prin- 
cipes  qui  sont  compris  diff£remment  selon  les 
pays. 

Mr.  Root  croit  que,  dans  la  plupart  des  cas, 
les  Etats  se  soumettront  en  r6alit£  a  la  juridiction 
obligatoire;  mais  ceci  n'est  pas  la  meme  chose 
que  de  1'accepter  d'avance  pour  tous  les  cas,  sans 
exception,  meme  pour  ceux  qui  impliquent  des 
principes  diversement  interprets  dans  les  pays. 
Ces  cas  devraient  etre  soumis  a  1'arbitrage  obli- 
gatoire. 

L'opinion  de  Mr.  Root  a  cet  £gard  s'appuie 
sur  deux  fails  d 'experience  personnelle.  En  1907 
d'abord  deux  traite's  d'arbitrage  signed  par  les 


the  other  hand  Mr.  Root  had  specified  that  if 
there  were  no  positive  rules  of  law,  the  Court 
would  not  be  competent ;  otherwise  certain  States 
would  not  accept  the  convention  establishing  the 
Court.  M.  Hagerup  thought  that  under  these 
conditions  the  Court  would  be  unable  to  con- 
tribute to  the  development  of  law.  In  conclusion, 
M.  Hagerup  asked  if  he  had  rightly  under- 
stood Mr.  Root's  idea. 

M.  ADATCI  wished,  he  said,  to  put  the  same 
question,  whether  according  to  Mr.  Root  the 
Court  could  not  judge  when  there  were  no  con- 
ventional or  general  rules  of  International  Law. 

Mr.  ROOT  began  by  saying  that  in  distribut- 
ing on  the  preceding  day  to  the  members  of  the 
Committee  the  document  prepared  by  Lord 
P  h  i  1 1  i  m'o  r  e  and  himself,  he  merely  had  fol- 
lowed the  American  and  English  custom ;  he  had 
no  idea  that  there  was  any  other  procedure  to 
follow.  In  the  future  he  would  not  fail  to  comply 
with  the  rule  just  mentioned  by  the  President. 

The  PRESIDENT  desired  only  to  call  the 
members'  attention  to  the  provisions  for  expe- 
diting the  work. 

Mr.  ROOT  then  went  on  to  consider  the 
question  on!  the  Agenda.  The  President's  eloquent 
speech  agreed  entirely  with  his  own  opinions. 
However,  the  question  which  ought  to  be  con- 
sidered was  not,  he  felt,  the  question  of  the  ma- 
terial basis  of  jurisdiction,  but  rather  the  question 
to  what  extent  the  world  was  ready  to  take  up 
compulsory  jurisdiction.  He  thought  that  it  was 
still  too  soon  to  go  as  far  as  the  President 
wished.  Mr.  Root  thought  that  the  world  was 
prepared  to  accept  the  compulsory  jurisdiction 
of  a  Court  which  applied  the  universally  recog- 
nised rules  of  International  Law.  But  he  did  not 
think  that  it  was  disposed  to  accept  the  compul- 
sory jurisdiction  of  a  Court  which  would  apply 
principles,  differently  understood  in  different 
countries. 

Mr.  Root  thought  that  in  most  cases  States 
would  actually  submit  to  the  compulsory  juris- 
diction, but  this  was  not  at  all  the  same  thing 
as  accepting  it  in  advance  for  all  cases  without 
exception,  even  those  entailing  principles  which 
were  differently  interpreted  in  the  different 
countries.  Such  cases  ought  to  be  submitted  to 
compulsory  arbitration. 

Mr.  Root  based  his  opinion  of  this  subject 
upon  two  personal  experiences.  In  1907  two 
Treaties  of  Arbitration  signed  by  the  United 
States  on  one  hand,  and  by  Great  Britain  and 
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Etats-Unis  d'une  part,  par  la  Grande  Bretagne 
et  la  France  d'autre  part,  n'ont  pu  etre  ratifies 
par  les  Etats-Unis;  ils  contenaient  en  effet  une 
clause,  d'apres  laquelle  tout  conflit  ,,justiciable" 
serait  soumis  a  1'arbitrage.  Cette  formule  souleva 
de  tres  vives  objections,  car  on  considera  qu'elle 
donnait  a  la  Cour  des  pouvoirs  illimit^s  et  lui 
permettait  d'appliquer  des  notions  de  justice 
mcompatibles  avec  celles  qui  sont  admises  aux 
Etats-Unis.  Au  cours  des  debats  qui  aboutirent 
a  la  non-ratification  de  ces  traites,  Mr.  Root 
defendit  le  point  de  vue  que  le  President  vient 
d'exposer  avec  plus  d'habilete  et  de  force  logi- 
que  qu'il  n'avait  fait  lui-meme.  C'est  pourquoi 
Mr.  Root  a  la  conviction  que  1'Amerique  n'ad- 
hererait  jamais  a  un  traite  de  juridiction  obliga- 
toire  qui  depasserait  les  limites  des  regies  recon- 
nues.  II  faut  commencer  modestement,  et  avant 
de  donner  a  la  Cour  des  pouvoirs  piss  etendus, 
lui  permettre  de  justifier  la  confiance  en  elle 
qu'impliquerait  une  telle  extension. 

Mr.  Root  cite  ensuite,  a  1'appui  de  son  opinion, 
les  tentatives  faites  pour  etablir  une  Cour  inter- 
nationale  des  prises.  Cette  Cour  n'a  pu  e"tre  con- 
stituee,  parce  que  'la  Grande-Bretagne  a  voum 
connaitre  la  portee  des  principes  de  justice  et 
d'equite  que  la  Cour  devrait  appliquer,  et  elle 
n'a  pas  pu  recevoir  satisfaction  sur  ce  point.  Mr. 
R  o  o  t  se  resume  en  disant  qu'a  son  avis,  il  vaut 
mieux  etablir  une  Cour  avec  une  juridiction  re- 
lativement  restreinte  que  d'^tablir  une  Cour  avec 
une  competence  tres  large,  mais  qui  ne  pourra 
pas  fonctionner. 

Mr.  Root  re"pond  ensuite  a  M.  Adatci.  La 
juridiction  de  la  Cour  comprendra,  en  premier 
lieu,  dans  tous  les  cas  ou  il  y  a  accord  entre  les 
parties,  toutes  les  categories  visees  par  le  Baron 
Descamps;  en  fait,  toutes  les  questions  justi- 
ciables.  Cette  expression  ne  vise  pas  seulement 
les  cas  ou  il  y  a  accord  entre  les  parties,  mais 
aussi  ceux  ou  la  regie  ou  principe  de  droit  impli- 
qu£s  sont  universellement  reconnus.  Mais  il  y  a 
das  cas  exceptionnels  ou  la  Cour,  pour  se  pro- 
noncer,  serait  obligee  de  s'appuyer  sur  des  prin- 
cipes generaux  qui  sont  compris  diversement 
selon  les  pays.  Ce  sont  les  cas  de  ce  genre  que 
les  Gouvernements  doivent  envisager  avant  de 
conclure  des  traite's  de  juridiction  obligatoire.  II 
est  inconcevable  qu'un  Gouvernement  puisse  ac- 
cepter d'etre  assigne  devant  une  Cour  qui  se  fon- 
derait,  dans  sa  sentence,  sur  sa  conception  sub- 
jective des  principes  de  la  justice.  La  Cour  ne 
doit  pas  avoir  le  pouvoir  de  legiferer. 

Si  un  Etat  est  assign^  en  justice  dans  des  cas  de 
cette  nature,  il  y  a,  selon  Mr.  Root,  deux  so- 
lutions possibles:  Ou  la  Cour  se  declare  incom- 


France  on  the  other,  could  not  be  ratified  by 
the  United  States.  They  contained,  in  face,  a 
clause  according  to  which  every  justiciable  dis- 
pute should  be  submitted  to  arbitration.  This 
clause  gave  rise  to  strong  opposition  because 
it  was  felt  to  give  the  Court  unlimited  powers 
and  allowed  it  to  apply  conceptions  of  justice 
incompatible!  with  those  recognised  by  the  United 
States.  During  the  debates  which  led  to  the  non- 
ratification  of  these  treaties,  Mr.  Root  defended 
the  point  of  view  which  the  President  had 
just  explained  with  an  ability  and  force  of  logic 
superior  to  his  own.  This  was  the  reason  why 
Mr.  Root  was  convinced  that  America  would 
never  give  its  adherence  to  a  treaty  for  compul- 
sory jurisdiction  outside  the  limits  of  recognised 
rules.  The  beginning  must  be  modest;  before 
conferring  broad  powers  on  the  Court,  it  must  be 
permitted  to  justify  the  confidence  in  it  which 
would  warrant  such  an  extension. 

Mr.  Root  then  mentioned  in  support  of  his 
opinion  the  attempts  made  to  establish  an  Inter- 
national Prize  Court.  It  had  been  impossible  to 
establish  this  Court  because  Great  Britain  wished 
to  know  the  scope  of  the  principles  of  justice 
and  equity  which  the  Court  was  to  apply,  and 
she  had  been  unable  to  receive  satisfaction  on 
this  point.  Mr.  Root  summed  up  his  remarks 
by  saying  that  in  his  opinion  it  was  better  to 
establish  a  Court  with  a  relatively  limited  juris- 
diction than  to  establish  a  Court  with  a  very 
wide  competence  but  which  would  not  work. 

Mr.  Root  then  answered  M.  Adatci.  The 
jurisdiction  of  the  Court  would  include  in  the 
first  place  all  cases  coming  under  the  categories 
laid  down  by  Baron  Descamps  which  the 
parties  concerned  agreed  to  submit;  in  fact  all 
justiciable  questions.  This  expression  not  only 
included  cases  in  which  an  agreement  existed 
between  the  parties,  but  also  cases  in  which  the 
rule  or  principle  of  law  concerned  was  univer- 
sally recognised.  But  there  were  exceptional 
cases,  in  which  the  Court,  in  order  do  decide), 
would  be  compelled  to  rely  on  general  principles, 
which  are  interpreted  differently  in  different 
countries.  It  is  these  exceptional  cases  which 
the  Governments  must  consider  before  conclu- 
ding treaties  for  compulsory  jurisdiction.  It  is 
inconceivable  that  a  Government  would  agree 
to  allow  itself  to  be  arraigned  before  a  Court 
which  bases  its  sentences  on  its  subjective  con- 
ceptions of  the  principles  of  justice.  The  Court 
must  not  have  the  power  to  legislate. 

If  a  State  were  called  to  justice  in  a  case  of 
this  nature,  Mr.  Root  saw  two  possible  solu- 
tions :  either  the  Court  would  declare  itself  in- 
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pe"tente;  ou  bien  elle  se  borne  a  faire  une  recom- 
inandation  au  lieu  de  prononcer  une  sentence. 
En  allant  plus  loin,  le  Comitd  effacera  lui-meme 
les  limites  de  la  juridiction  sur  lesquelles  on  vient 
de  faire  1'accord,  puisque  la  ported  de  1'expression 
,,principes  de  justice"  change  avec  les  pays. 

Mr.  Root  serait  dispos£  a  accepter  les  prin- 
cipes  exprime's  dans  le  document  soumis  par  le 
President,  s'il  s'agissait  de  toute  autre  juri- 
diction que  la  juridiction  obligatoire.  Les  reMac- 
teurs  du  Pacte  ont  d£ja  trac6  des  limites  que  le 
Comite1  a  acceptees  et  qu'on  effacerait  en  voulant 
ainsi  elargir  le  domaine  ou  ces  principes  sont  ap- 
plicables. 

Mr.  Root  fait  observer  que  dans  tous  les  pays 
1'opinion  publique  est  divisee  en  deux  camps  au 
sujet  du  reglement  des  conflits  internationaux.  II 
faut  formuler  le  proj'et  du  Comit^  de  facon  a  aider 
les  amis  du  reglement  pacifique  a  1'emporter  sur 
leurs  adversaires. 


Le  PRESIDENT  remercie  Mr.  Root  des  pa- 
roles trop  elogieuses  pour  lui,  que  Mr.  Root 
vient  de  prononcer.  II  est  heureux  de  constater 
que  Mr.  Root  a  defendu  autrefois  la  these  ac- 
tuellement  de"battue.  II  est  convaincu  que  Mr. 
Root  restera  fidele  aux  grandes  et  justes  idees 
dont  il  s'est  fait  le  champion,  et  aussi  que  sa  haute 
autorite  en  Ame'rique  les  fera  triompher.  Le 
President  voudrait  maintenant  dissiper  le  mal- 
entendu  qui  est  au  fond  de  la  discussion.  On 
semble  avoir  1'impression  que  les  normes  for- 
mulees  par  le  President  donnent  aux  juges  un 
pouvoir  nouveau,  qui  n'a  jamais  6t6  reconnu  par 
1'assemblee  des  Etats.  Le  President  rappelle 
cependant  que,  meme  en  ce  qui  concerne  les  lois 
de  la  guerre,  les  Etats  assembles  en  1907  ont 
fait  appel  au  droit  des  gens  tel  qu'il  resulte  non 
seulement  des  usages  e"tablis  entre  les  nations 
civilisees,  mais  des  exigences  de  la  conscience 
publique.  L'application  des  normes  signalers  par 
le  President  est  d'ailleurs  de  pratique  con- 
stante  dans  les  juridictions  internationales :  on  ne 
voit  pas  les  juges  s'abstenir  de  rendre  justice 
sous  pretexte  d'insuffisance  du  droit  convention- 
nel  ou  coutumier.  Le  President  rappelle  a  ce 
propos  le  cas  de  1'arbitrage  des  fondations  cali- 
forniennes. 

Quand  Mr.  R  o  o  t  dit  que  les  principes  de  justice 
varient  avec  les  pays,  cela  peut  etre  vrai  en  par- 
tie,  lorsqu'il  s'agit  de  certaines  regies  secondaires. 
Mais  ce  n'est  plus  vrai  lorsqu'il  s'agit  le  la  loi 
fondamentale  du  juste  et  de  1'injuste,  profonde'- 
ment  graved  au  coeur  de  tout  etre  humain  et  qui 
recoit  son  expression  la  plus  haute  et  la  plus 


competent  to  deal,  or  else  the  Court  would  limit 
itself  to  making  a  recommendation  instead  of 
pronouncing  sentence.  If  the  Committee  went 
further,  it  would  abolish  the  limits  of  the  juris- 
diction which  they  had  just  agreed  upon,  since 
the  scope  of  the  expression  "principles  of  justice" 
varied  with  the  countries. 

Mr.  Root  was  disposed  to  accept  the  prin- 
ciples contained  in  the  document  submitted  by 
the  President  if  it  referred  to  all  other  juris- 
diction thaa  compulsory  jurisdiction.  The  authors 
of  the  Covenant  already  have  defined  the  limits 
which  the  Committee  has  accepted  and  which 
would  be  destroyed  by  enlarging  the  scope  of 
application  of  these  principles. 

Mr.  Root  pointed  out  that  in  all  countries 
public  opinion  was  divided  into  two  fields  on 
the  subject  of  settling  international  disputes.  The 
project  of  the  Committee  must  be  drafted  in 
such  form  as  to  aid  the  supporters  of  peaceful 
settlement  to  overcome  their  opponents. 

The  PRESIDENT  thanked  Mr.  Root  for 
the  too  kind  remarks  he  had  just  made.  The 
President  was  pleased  to  state  that  Mr.  Root 
formerly  had  defended  the  proposition  now  being 
debated.  He  was  convinced  that  Mr.  Root 
should  remain  faithful  to  the  just  and  lofty  ideas 
of  which  he  had  made  himself  the  champion 
and  that  his  great  authority  in  America  would 
cause  his  ideas  to  prevail.  The  President 
wished  to  put  an  end  to  the  misunderstanding 
which  underlies  the  discussion.  The  impression 
appeared  to  exist  that  the  rules  drawn  up  by  the 
President  gave  to  the  judges  a  new  power 
which  had  never  been  admitted  by  the  assembly 
of  States.  The  President  pointed  out,  however, 
that  even  in  relation  to  the  rules  of  War,  the 
States  assembled  in  1007  had  appealed  to  the 
law  of  nations,  as  formed  not  only  by  rules 
recognised  by  the  civilised  nations,  but  also  by 
the  demands  of  public  conscience.  The  applica- 
tion in  practice  of  the  rules  mentioned  by  the 
President,  is  moreover  constant  in  interna- 
tional jurisdictions ;  you  never  would  see  a  judge 
failing  to  administer  justice  on  pretext  of  a  lack 
of  conventional  or  customary  law.  The  Pre- 
sident recalled  in  this  connection  the  arbitra- 
tion case  of  the  California  Pious  Pounds. 

Concerning  Mr.  R  o  o  t's  statement  that  the  prin- 
ciples of  justice  varied  from  country  to  country, 
that  might  be  partly  true  as  to  certain  rules  of 
secondary  importance.  But  it  is  no  longer  true 
when  it  concerns  the  fundamental  law  of  justice 
and  injustice  deeply  engraved  on  the  heart  of 
ever)'  human  being  and  which  is  given  its  highest 
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autorisee  dans  la  conscience  juridique  des  peu- 
ples  civilise's.  C'est  Ik  une  loi  dont  le  juge  ne 
peut  faire  abstraction,  et  dont  en  fait,  qu'on  le 
veuille  ou  non,  il  ne  fera  jamais  abstraction. 

Le  President  ajoute  que  bien  loin  de  don- 
ner  aux  juges  une  trop  grande  libert£  pour  leurs 
jugements,  sa  proposition  limite  cette  liberte.  En 
effet  elle  impose  aux  juges  un  devoir  qui  les 
empeche  de  trop  se  fier  a  leur  propre  opinion 
subjective:  il  leur  eist  en  joint  de  rechercher  si 
les  donnees  de  leur  conscience  se  trouvent  en 
harmonic  avec  les  dictamens  de  la  conscience 
juridique  des  peuples  civilise's. 

M.  LODER  constate  que,  dans  la  seance  pre- 
cedente  Mr.  R  o  o  t  a  dit  qu'il  ne  pouvait  se  rallier 
aux  points  proposes  par  le  President,  parce 
que,  si  Ton  donnait  a  la  Cour  la  competence  qu'il 
veut  lui  donner,  la  Cour  aurait  des  pouvoirs  de 
legislateur.  On  a  repondu  a  Mr.  Root  que  ce 
n'dtait  pas  Ik  1'idee  du  projet  du  President. 
Aujourd'hui  Mr.  Root  a  developp£  sa  these,  et 
il  faut  reconnaitre  la  valeur  de  son  argumenta- 
tion; mais  il  y  a  peut  etre  un  malentendu:  apres 
avoir  formul^  des  craintes  a  1'egard  de  la  pro- 
position du  P  r  6  s  i  de  n  t,  Mr.  R  o  o  t  a  omis  de 
dire  jusqu'ou  il  voudrait  lui-m£me  que  1'on  e"ten- 
dit  la  juridiction  de  la  Cour.  II  a  parle  d'arbitrage 
obligatoire;  mais,  selon  M.  Loder,  cette  ques- 
tion n'est  pas  de  la  competence  du  Comite,  qui 
doit  s'en  teriir  la-dessus  a  la  r6ponse,  plus  ou 
moins  nette,  du  Pacte.  II  s'agit  maintenant  des 
normes  mat£rielles  k  appliquer  par  la  Cour;  ce 
qui  est  une  chose  essentiellement  differente.  Le 
Comite  semble  etre  d'accord  sur  1 'application  des 
trait^s  et  du  droit  international:  mais  cela  est-il 
suffisant?  Croit-on  qu'il  serait  possible  de  cr£er 
une  Cour  qui,  a  un  moment  donne\  se  refuserait 
k  juger  parce  qu'il  n'y  aurait  pas  de  regie  appli- 
cable? 

LORD  PHILLIMORE  fait  observer  que  les 
points  3  et  4  du  projet  rentrent  dans  le  point 
2  qui  a  trait  k  la  coutume  internationale.  Dans 
ces  conditions  il  pourrait  y  avoir  accord  6gale- 
ment  sur  ces  points. 

M.  LODER  repete  qu'il  faut  eviter  toute  con- 
fusion entre  la  question  de  1'arbitrage  obligatoire 
et  celle  des  normes  k  appliquer  par  la  Cour. 
Le  domaine  de  1'arbitrage  obligatoire  ne  saurait 
etre  Iimit6  par  les  regies  du  droit  materiel  qui 
serviront  de  base  aux  sentences.  II  prie  Mr.  Root 
de  bien  vouloir  tracer  lui-meme  des  limites. 

M.  Loder  pense  que  1'histoire  de  la  Conven- 
tion relative  k  1'dtablissement  de  la  Cour  des 


and  most  authoritative  expression  in  the  legal 
conscience  of  civilised  nations.  That  was  the  law 
which  could  not  be  disregarded  by  a  judge,  a 
law  which  in  practice,  whether  it  is  wished  to  or 
not,  a  judge  never  would  disregard. 

The  President  added  that  far  from  giving 
too  much  liberty  to  the  judges'  decision,  his 
proposal  would  limit  it.  As  a  matter  of  fact  it 
would  impose  on  the  judges  a  duty  which  would 
prevent  them  from  relying  too  much  on  their 
own  subjective  opinion;  it  would  be  incumbent 
on  them  to  consider  whether  the  dictates  of 
their  conscience  were  in  agreement  with  the  con- 
ception of  justice  of  civilised  nations. 

M.  LODER  stated  that  at  the  preceding 
meeting,  Mr.  Root  had  said  that  he  could  not 
agree  with  the  points  proposed  by  the  Presi- 
dent, because  if  the  Court  were  given  the  com- 
petence which  he  wished  to  give  it,  the  Court 
would  have  legislative  .powers.  Mr.  Root  had 
been  told  that  this  was  not  the  intention  of  the 
President's  project.  To-day,  Mr.  Root  had 
developed  his  idea  and  the  value  of  his  arguments 
must  be  admitted.  But  there  had  perhaps  been 
a  misunderstanding;  after  having  stated  his  mis- 
givings with  regard  to  the  President's  pro- 
posal, Mr.  Root  had  omitted  to  say  how  far  he 
himself  wished  to  have  the  jurisdiction  of  the 
Court  extended.  He  had  spoken  of  compulsory 
arbitration,  but  in  M.  Loder's  opinion,  this  did 
not  come  within  the  competence  of  the  Com- 
mittee, which  should  confine  itself  to  the  more 
or  less  clear  statement  of  the  Covenant.  They 
were  now  concerned  with  the  rules  to  be  applied 
by  the  Court;  this  was  an  essentially  different 
thing.  The  Committee  seemed  to  be  agreed  on 
the  application  of  treaties  and  international  law, 
but  was  that  enough?  Did  the  Committee  think 
it  would  be  possible  to  create  a  Court  which 
might  at  a  given  moment  refuse  to  pronounce 
judgment  because  no  applicable  rule  existed? 

LORD  PHILLIMORE  pointed  out  that  points 
3  and  4  of  the  project  were  included  in  point  2, 
which  dealt  with  international  custom.  Under 
these  conditions  it  should  be  possible  to  come 
to  an  agreement  also  on  these  points. 

M.  LODER  repeated  that  all  possible  confusion 
between  the  question  of  compulsory  arbitration 
and  that  of  the  rules  to  be  applied  by  the  Court 
must  be  avoided.  The  field  of  compulsory  ar- 
bitration could  not  be  limited  by  the  rules  of 
law  which  would  be  used  as  a  basis  for  senten- 
ces. He  asked  Mr.  Root  to  be  so  good  as  to 
define  the  limits  himself. 

M.   Loder  thought  that   the  history   of  the 
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Prises  ne  peut  pas  servir  ici  de  precedent.  Ce 
qu'il  fallait  alors,  c'etait  bien  des  regies  mat£- 
rielles  nettement  fixees;  la  Convention  n'a  pu 
entrer  en  vigueur  parce  qu'on  n'a  pas  r^ussi  k 
Londres  k  se  mettre  d'accord  sur  ces  regies. 

M.  Loder  reprend  la  proposition  de  Mr. 
Root  qui  permettrait  k  la  Cour  de  faire  une 
recommandation  dans  les  cas  ou,  faute  de  regies 
positives,  elle  ne  pourrait  prononcer  une  sentence. 
M.  Loder  croit  qu'il  serait  peu  logique  de  faire 
une  recommandation  Ik  ou  1'on  reconnait  qu'il 
n'y  a  pas  de  base  suffisante  pour  fonder  un 
jugement. 

En  terminant  M.  Loder  dit  que  le  droit  neer- 
landais  ne  donne  pas  aux  juges  le  droit  de  se 
declarer  incompetents  a  trancher  un  litige  sous 
pretexte  que  la  loi  garde  le  silence  a  son  sujet. 
II  croit  que  cette  eVentualite',  qui  equivaut  a  un 
deni  de  justice,  devrait  etre  inadmissible  aussi 
bien  dans  le  domaine  international  que  dans  le 
domaine  national. 

M.  DE  LAPRADELLE  demande  la  parole 
pour  repondre  au  discours  de  Mr.  Root.  II  dit 
que  sa  r^ponse  sera  dieted  par  le  seul  desir  de 
trouver  un  terrain  d'entente. 

II  desire  d'abord  faire  deux  declarations: 

1.  il    n'est    pas    possible     d'admettre    le    non 
liquet  de  la  part  d'une  Cour  Internationale; 
le  deni  de   justice  doit  etre  exclu  du  do- 
maine international  comme  du  domaine  na- 
tional; 

2.  le    principe  de   1'arbitrage  obligatoire    doit 
etre  favorise  en  dormant  a  la  Cour  la  plus 
large   competence  possible,   dans   les    deux 
directions  de  1'obligation  pour  les  Etats  de 
recourir  a  la  Cour  et  des  normes  materielles 
k  appliquer  par  elle.   On  ne  peut  s'arreter 
qu'k  des  considerations  de  possibilite  prati- 
que; on  doit  aller  aussi  loin  que  possible, 
dans  la  mesure  ou  Ton  est  sur  d'etre  suivi 
par  les  Etats. 

Dans  cette  voie,  on  pourra  bien  vaincre  des 
resistances  d'ordre  secondaire,  mais  il  y  a  des 
oppositions  telle  que  celle  des  Etats-Unis  qui 
sont  irreductibles.  Mr.  Root,  en  voulant  demon  - 
trer  la  necessite  de  limiter  la  juridiction  obliga- 
toire de  la  Cour,  a  pose  le  dilemme  suivant:  ou 
le  juge  applique  d'autres  normes  que  les  regies 
reconnues  du  droit  international,  ce  qui  serait 
inacceptable,  p.  ex.  aux  Etats-Unis,  ou  il  se  tient 
dans  les  limites  de  ces  regies,  et  refuse  de  se  pro- 
noncer sur  les  questions  oil  le  principe  de  droit 
applicable  serait  un  principe  contested 

M.  de  Lapradelle  a  1'impression  que  Mr. 
Root  n'a  pas  d'objection  k  faire,  lorsqu'il  s'agit 


Convention  for  the  establishment  of  the  Prize 
Court  could  not  be  used  here  as  a  precedent. 
What  was  needed  at  the  time  was  clearly, 
defined  rules;  the  Convention  could  not  be  put 
in  force  because  it  was  found  impossible  at 
London  to  agree  upon  these  rules. 

M.  Loder  dealt  again  with  Mr.  Root's  pro- 
posal allowing  the  Court  to  make  a  recommen- 
dation in  cases  in  which  through  lack  of  definite 
rules  it  could  not  pass  sentence.  M.  Loder 
thought  that  it  would  be  illogical  to  make  a 
recommendation  where  it  was  recognised  that 
there  was  not  sufficient  basis  on  which  to  found  a 
judgment. 

In  conclusion,  M.  Loder  said  that  Dutch 
Law  does  not  allow  judges  the  right  to  declare 
themselves  incompetent  to  decide  a  case  by 
reason  of  law  being  silent  on  the  matter.  ,He 
thought  that  this  eventuality,  which  amounted 
to  a  'denial  of  justice,  should  be  inadmissible  as 
well  in  international  law  as  in  national  law. 

M.  DE  LAPRADELLE  requested  to  speak  in 
answer  to  Mr.  Root's  speech.  He  said  that  his 
answer  was  inspired  by  the  single  desire  to  find 
ground  for  an  understanding. 

He  desired  first  of  all  to  make  two  statements : 

1.  it  is  not  possibly  to  admit  a  declaration  of 
non-liquet     by     an     international     Court; 
denial  of  justice  must  be  excluded  from  the 
international  court  just  as  from   National 
Courts ; 

2.  the  principle  of  compulsory  arbitration  must 
be  favoured  by  giving  ,the  Court  the  widest 
possible  competence  as  concerns  "both  the 
obligation1  of  States  to  make  use  of  it  and  the 
actual  rules  to  be  applied  by  it.  The  only 
limit  should  be  imposed  by  practical  possi- 
bilities; they  should  go  as  far  as  they  felt 
sure  the  States  would  follow  them. 


Following  this  method,  it  might  be*  possible  to 
cope  with  minor  difficulties,  but  some  oppo- 
sition such  as  that  of  the  United  States  could 
not  be  overcome.  Mr.  Root,  wishing  to  show 
the  necessity  of  limiting  the  compulsory  juris- 
diction of  the  Court,  had  put  the  following  di- 
lemma: the  judge  would  apply  other  rules  than 
those  recognised  by  international  law,  which 
would  be  unacceptable  to  the  United  States,  for 
instance ;  or  else  he  would  keep  within  the  limits 
of  these  rules  and  refuse  to  decide  questions  to 
which  the  principle  of  law  applicable  was  a  dis- 
puted point. 

M.  de  Lapradelle  thought  that  Mr.  Root 
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de  laisser  aux  juges  toute  liberte  de  jugement 
dans  les  questions  visees  aux  paragraphes  a,  c, 
d  et  e  du 'texte  soumis  par  Lord  Philllimore. 
Ce  n'est  qu'en  ce  qui  concerne  le  paragraphe  b: 
,,tout  point  de  droit  international",  que  Mr.  Root 
croit  devoir  s'opposer  a  1'application  des  princi- 
pes  mentionnes  aux  nos.  3  et  4  du  texte  du  Pr6- 
sident,  relatif  aux  normes  materielles. 

M.  de  Lapradelle  demande  a  Mr.  Root., 
s'il  a  bien  rendu  son  idee. 


Mr.  ROOT  repond  affirmativement. 

M.  DE  LAPRADELLE  continue  en  disant 
que  Mr.  Root  a  voulu  faire  ressortir  la  corres- 
pondance  qui  existe  entre  la  competence  obliga- 
toire  de  la  Cour,  d'une  part,  et,  d'autre  part,  la 
liberte  pour  le  juge  de  statuer,  en  1'absence  de 
regies  positives,  d'apres  les  regies  qu'il  tire  des 
principes  de  justice.  Mr.  Root  veut  que  les  juges 
statuent  seulement  d'apres  les  regies  reconnues,  et 
que,  si  des  regies  font  defaut,  ils  prononcent  un 
non  liquet.  Cette  solution  parait  inadmissible 
a  M.  de  Lapradelle. 

-II  croit  devoir  rechercher  les  cas  ou  vraiment 
il  n'existe  pas  de  regies  universellement  recon- 
nues. Mr.  Root  a  choisi  1'exemple  du  droit  ma- 
ritime, mais  cet  exemple  presente  des  difficultes 
particulieres  parce  que,  non  seulement  des  points 
theoriques,  mais  des  contestations  nationales  sont 
en  jeu.  M.  de  Lapradelle  fait  allusion  aux 
questions  de  la  contrebande  de  guerre,  du  voyage 
continu,  et  de  la  saisissabilite  de  la  propriete 
cnnemie.  II  est  comprehensible  qu'on  h^site  a 
donner  a  une  Cour  internationale  la  competence 
en  ces  matieres,  en  dehors  de  regies  fixes  et  uni- 
versellement reconnues. 

Mais  la  Cour  Permanente  de  Justice  ne  sup- 
primera  pas  la  Cour  des  Prises,  de  meme  qu'elle 
ne  supprimera  pas  non  plus  la  Cour  d'Arbitrage. 
La  Cour  des  Prises  doit  etre  maintenue,  a  cote 
de  la  nouvelle  Cour,  tout  comme  la  Cour  d'Ar- 
bitrage. Le  Pacte  n'abolit  pas  la  guerre;  il  pre- 
voit  la  possibilite  de  guerres  legitimes,  bien  que 
dans  des  cas  exceptionnels.  Mais  si  1'on  main- 
lient,  parallelement  avec  la  Cour  Permanente,  la 
Cour  des  Prises,  rien  ne  semble  s'opposer  a  ce 
qu'on  donne  aux  juges  de  la  Cour  Permanrnto 
plus  de  libert^  en  ce  qui  concerne  les  regies  a 
appliquer. 

M.  de  Lapradelle  passe  a  1'autre  exemple 
choisi  par  Mr.  Root:  la  faillite,  en  1907,  des 
trailed  d'arbitrage  entre  les  Etats-Unis  d'une  part 
et  la  France  et  la  Grande-Bretagne  de  1'autre. 
Ces  traitds  se  sont  heurt^s  a  la  grande  suscep- 
tibility* de  la  nation  ame"ricaine  qui,  en  vertu  de 


had  no  objection  to  giving  the  judges  complete 
freedom  of  judgment  in  the  questions  dealt  with 
in  Paragraphs  a,  c,  d  and  e  of  the  text  submitted 
by  Lord  Phi  Him  ore.  It  was  only  in  con- 
nection with  Paragraph  b:  "any  point  of  inter- 
national law",  that  Mr.  Root  felt  he  must  oppose 
the  application  of  the  principles  mentioned  in 
numbers  3  and  4  of  the  President's  draft, 
dealing  with  the  rules  to  be  applied. 

M.  de  Lapradelle  asked  Mr.  Root  if  he 
had  rightly  understood  his  ideas. 

Mr.  ROOT  replied  in  the  affirmative. 

M.  DE  LAPRADELLE  went  on  to  say  that 
Mr.  Root  had  wished  to  emphasize  the  relation 
which  existed  between  the  compulsory  compe- 
tence of  the  Court  on  the  one  hand,  and,  on  the 
other,  the  freedom  of  a  judge  to  pass  sentences, 
in  the  absence  of  positive  rules,  according  to 
rules  derived  from  the  principles  of  justice.  Mr. 
Root  wished  that  the  judges  should  only  act 
in  accordance  with  recognised  rules,  and  if  such 
rules  did  not  exist  they  should  pronounce  a  non- 
liquet.  This  solution  seemed  inadmissible  to  M. 
de  Lapradelle. 

He  thought  it  was  necessary  to  find  out  in 
which  cases  no  universally  recognised  rules  really 
existed.  Mr.  Root  had  chosen  an  example  of 
maritime  law,  but  this  example  presented  indivi- 
dual difficulties  because  not  only  theoretical 
points  but  opposing  national  views  were  con- 
cerned. M.  dc  Lapradelle  alluded  to  con- 
traband of  war,  continuous  voyage,  and  the 
seizure  of  enemy  property.  It  was  quite  under- 
standable that  there  should  be  hesitation  to  give 
an  international  Court  competence  in  these  mat- 
ters, outside  fixed  and  universally  recognised 
rules. 

But  the  Permanent  Court  of  Justice  will  not 
abolish  the  Prize  Court,  just  as  it  will  not  abolish, 
the  Court  of  Arbitration.  The  Prize  Court  must 
be  kept  side  by  side  with  the  new  Court,  ;is  must 
the  Court  of  Arbitration.  The  Covenant  did  not 
abolish  war,  it  admits  the  possibility  of  legitimate 
wars  but  under  exceptional  circumstances.  How- 
ever, if  the  Prize  Court  is  maintained  side  by 
side  with  the  Permanent  Court,  there  seems  to 
be  no  reason  why  the  judges  of  the  Permanent 
Court  should  not  be  given  more  freedom  in  the 
rules  they  have  to  apply. 

M.  de  Lapradelle  went  on  to  the  other 
example  given  by  Mr.  Root;  the  failure  in  1907 
of  the  Arbitration  Treaties  between  the  United 
States  on  one  hand,  and  France  and  Great  Bri- 
tain om  the  other.  These  Treaties  encountered  the 
susceptibilities  of  the  American  nation,  which, 
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la  doctrine  de  Monroe,  ne  voulait  pas  voir  sou- 
mettre  a  la  juridiction  Internationale  des  cas  d'un 
certain  ordre. 

Mais  la  doctrine  de  Monroe  c'est  le  natio- 
nalisme  ame"ricain  qui  a  revetu  une  forme  con- 
tinentale  inconnue  aux  pays  de  1'Europe.  On  ne 
peut  pas  cexler  devant  ce  nationalisme,  on  ne 
peut  pas  abandonner  les  vrais  principes:  il  faut 
plutot  essayer  de  faire  comprendre  aux  Etats- 
l  nis  qu'une  grande  nation  ne  peut  pas  se  borner 
a  etre  continentale,  elle  doit  prendre  sa  place 
mondiale.  Cependant,  pour  ne  point  emp£cher  les 
Etats-Unis  de  se  joindre  a  la  Socie'td  des  Nations, 
il  faut  trouver  une  solution  qui  manage  leurs 
susceptibilite's.  A  cet  £gard,  M.  deLapradelle 
suggere  1'idde  suivante:  la  nouvelle  Cour  doit 
etre  limited  d'un  c6te"  par  la  Cour  des  Prises,  et 
de  1'autre  par  la  Cour  d' Arbitrage. 

La  Cour  Permanente  pourrait  renvoyer  a  la 
Cour  d'Arbitrage  les  questions  sur  lesquelles 
elle  ne  pourrait  elle-meme  statuer,  faute  de  regies 
positives  en  vigueur:  le  mandat  d'un  tribunal  d 'ar- 
bitrage contient,  entre  autres,  les  bases  sur  les- 
quelles le  tribunal  doit  fonder  sa  sentence. 

On  peut  limiter  la'  competence  des  arbitres, 
mais  non  pas  celle  des  juges.  En  placant  ainsi 
la  Cour  de  Justice  entre  la  Couir  des  Prises  et 
la  Cour  d'Arbitrage,  on  pourrait,  en  dressant  le 
statut  des  trois  Cours,  parvenir  a  etablir  pour 
la  Cour  Permanente  un  statut  etablissant  sa  com- 
petence obligatoire  en  donnant  aux  autres  des 
statuts  plus  souples. 


M.  RICCI-BUSATTI  commence  par  rendre 
hommage  au  discours  du  President  et  dit 
qu'il  peut  se  rallier,  a  plusieurs  £gards,  au  point 
de  vue  de  Mr.  Root;  notamment  en  ce  qui  con- 
cerns I'im possibility  pour  la  Cour  d'agir  en  legis- 
lateur.  II  ne  faut  pas  meler  les  competences;  la 
legislation  en  matiere  de  droit  international  est 
du  domaine  des  Etats.  Ceci  n'empeche  pas  que 
justice  soit  rendue.  En  constatant  1'absence  d'une 
regie  positive  de  droit  international,  c'est-a-dire 
d'une  limite  intemationale  a  la  libertd  des  Parties, 
on  dtablit  tout  de  meme  une  situation  juridique. 
Ce  qui  n'est  pas  d£fendu  est  permis;  voila  un 
principe  ge"n£ral  de  droit  que  la  Cour  aura  a 
appliquer.  Si  un  litige  est  port£  devant  elle  et 
si  elle  trouve  qu'il  n'y  a  pas  de  regie  qui  le 
concerne,  elle  de"clarera  qu'il  n'existe  pas  de 
droits  a  faire  valoir  par  1'une  des  parties  centre 
1'autre,  que  la  conduite  de  1'Etat  mis  en  cause 
n'6tait  contraire  a  aucune  regie  admise.  II  y  a 
cl'ailleurs  d'autres  principes  du  meme  ordre  (celui 


influenced  by  the  Monroe  Doctrine,  did  not  wish 
to  have  cases  of  a  certain  kind  submitted  to 
international  jurisdiction. 

But  the  Monroe  Doctrine  was  the  expression 
of  American  nationalism,  which  had  assumed  a 
continental  form  unknown  to  European  coun- 
tries. No  surrender  can  be  made  to  this  nation- 
alism ;  the  true  principles  must  not  be  aban- 
doned. Rather  must  an  effort  be  made  to  make 
the  United  States  understand  that  great  nations 
must  not  limit  themselves  to  being  continental, 
they  must  take  their  proper  place  in  the  world. 
Nevertheless,  in  order  not  to  prevent  the  United 
States  from  joining  the  League  of  Nations,  a 
solution  must  be  found  which  has  regard  for  their 
susceptibilities.  With  this  object  M.  de  Lapra- 
d  e  1 1  e  suggested  the  following  idea :  the  new 
Court  should  be  limited  by  the  Prize  Court  on 
one  side,  and  the  Court  of  Arbitration  on  the 
other. 

The  Permanent  Court  could  send  to  the  Court 
of  Arbitration  questions  on  which  it  could  not 
decide  itself  through  lack  of  positive  rules  in 
force:  the  mandate  of  the  Court  of  Arbitration 
would  include,  amongst  other  things,  the  elements 
upon  which  the  Court  should  base  its  sentences. 

The  competence  of  arbitrators  might  be 
limited,  but  not  that  of  the  judges.  By  thus  inter- 
posing the  Court  of  Justice  between  the  Prize 
Court  and  the  Arbitration  Court,  it  would  be 
possible,  in  drawing  up  the  Statute  of  the  three 
Courts,  to  arrive  at  establishing  for  the  Permanent 
Court  a  compulsory  competence  and  for  the 
others  a  more  flexible  one. 

M.  RICCI-BUSATTI  began  by  compliment- 
ing the  President  on  his  speech  and  said 
that  he  could  agree  with  Mr.  Root's  point  of 
view  in  several  respects,  especially  concerning  the 
impossibility  of  the  Court  acting  as  legislator. 
The  competences  must  not  be  confused;  legis- 
lation dealing  with  International  Law  comes 
within  the  power  of  the  States.  That  fact  does 
not  prevent  the  administration  of  Justice.  By 
declaring  the  absence  of  a  positive  rule  of  inter- 
national law,  in  other  words  an  international  limi- 
tation on  the  freedom  of  the  parties,  nevertheless 
a  legal  situation  is  established.  That  which  is 
not  forbidden  is  allowed;  that  is  one  of  the 
general  principles  of  law  which  the  Court  shall 
have  to  apply.  If  a  case  is  brought  before  the 
Court  and  if  the  latter  finds  that  no  rules  exist 
concerning  it,  the  Court  shall  declare  that  one 
party  lias  no  right  against  the  other,  that  the  con- 
duct of  the  accused  State  was  not  contrary  to  any 
admitted  rule.  Furthermore,  there  :ire  other  prin- 
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qui  defend  Tabus  du  droit,  ou  celui  de  la  chose 
jugee  etc.),  et  certaines  regies  generales  d'equite 
et  de  justice  qui  entrent  en  jeu  dans  chaque  cas. 
11  ne  s'agit  done  pas  de  cr£er  des  regies  inexistan- 
tes,  mais  d'appliquer  des  regies  generales  qui 
permettent  de  resoudre  toute  question. 

II  donne  comme  exemple  la  question  de  1'eten- 
due  des  eaux  territoriales.  II  n'y  a  pas  de  regie 
de  droit  international  qui  fixe  les  limites  des  eaux 
territoriales;  si  une  question  a  ce  sujet  etait 
portee  devant  la  Cour,  celle-ci  ne  devrait  pas  ac- 
cepter 1'une  ou  1'autre  des  diff^rentes  regies  en 
vigueur  dans  les  differents  pays:  elle  devrait  tout 
simplement  constater  qu'une  regie  gene"ralement 
admise  n'existe  pas,  et,  apres  cette  constatation, 
reconnaitre  que  les  dispositions  adoptees  dans  les 
differents  pays  sont  egalement  licites,  tant  qu'el- 
les  n'empietent  pas  sur  d'autres  principes,  tel  que 
celui,  par  exemple,  de  la  liberte  de  la  mer.  En 
priant  le  Comite"  de  ne  point  mal  interpreter  sa 
pense"e,  M.  Ricci-Busatti  ajoute  que  le  prin- 
cipe  d'apres  lequel  dans  certaines  situations  par- 
ticulieres  le  plus  fort  prime  de  droit  le  plus  faible, 
est  egalement  une  de  ces  regies  generales  aux- 
quelles  il  fait  allusion. 

M.  DE  LAPRADELLE  se  declare  hostile  a 
cette 


Dans  sa  conclusion,  M.  RICCI-BUSATTI  dit 
qu'il  faut  trouver  une  formule  qui  reunisse  les 
differents  elements  qui  devront  guider  la  Cour, 
:^ans  etablir  entre  eux  aucune  gradation. 

A  ce  propos  il  admet  qu'il  serait  utile  d'in- 
serer  dans  la  formule  un  renvoi  k  la  jurispru- 
dence internationale. 

LORD  PHILLIMORE  constate  qu'il  y  a  des 
divergences  d'opinion  assez  graves.  Ces  diver- 
gences proviennent,  selon  lui,  de  la  conception 
continentale  de  la  justice:  on  commence  par  im- 
poser  aux  juges  de'strictes  limites,  puis,  craignant 
qu'ils  ne  soient  trop  dtroitement  lids,  on  leur 
donne  pleine  liberte"  a  l'inte"rieur  de  ces  limites. 
Le  systeme  anglais  est  different:  le  juge  doit 
preter  serment  "de  rendre  la  justice  selon  la  loi" 
("to  do  justice  according  to  law"). 

Lord  Phillimore  juge  inutile  cependant  de 
discuter  cette  question.  Le  Comite"  a  pour  tache 
d'etablir  la  Cour,  et  non  pas  de  lui  prescrire  des 
lois.  On  a  determine'  la  competence  de  la  Cour; 
on  peut  lui  confier  le  reste.  Cependant,  si  le  Co- 
mite" ne  suit  pas  son  conseil,  et  considere  que 
sa  tache  ne  se  borne  pas  la,  deux  questions  se 
posent  a  lui: 


ciples  of  the  same  character,  (that  which  forbids 
the  abuse  of  right  or  that  of  res  judicata,  etc.), 
and  certain  general  rules  of  equity  and  justice 
which  come  into  play  in  each  case.  Therefore 
it  is  not  a  question  of  creating  rules  which  do 
not  exist,  but  of  applying  the  general  rules  which 
permit  the  solution  of  any  question. 

He  gave  as  an  example  the  question  of  the 
extent  of  territorial  waters.  There  is  no  rule 
of  International  Law  which  defines  the  limits 
of  territorial  waters;  if  a  question  of  this  kind 
were  taken  before  the  Court,  the  Court  must 
not  accept  one  or  other  of  the  different  rules  in 
force  in  the  different  countries :  it  must  simply 
state  that  a  rule  generally  admitted  does  not  exist, 
and,  after  this  statement,  that  rulings  of  different 
countries  are  equally  legitimate  in  so  far  as  they 
do  not  encroach  on  other  principles,  such  for 
instance,  as  that  of  the  freedom  of  the  seas.  After 
requesting  the  Committee  not  to  misinterpret  his 
idea,  M.  Ricci-Busatti  added  that  the  prin- 
ciple, according  to  which  under  certain  special 
conditions  the  stronger  takes  rightful  precedence 
over  the  weaker,  was  also  one  of  those  general 
rules  to  which  he  alluded. 


M.  DE  LAPRADELLE  disagreed  with  this. 


In  conclusion,  M.  RICCI-BUSATTI  said  that 
a  formula  must  be  found  uniting  the  various 
elements  which  should  guide  the  Court,  without 
making  any  distinction  between  them. 

In  this  connection  he  admitted  that  it  would 
be  advisable  to  include  in  the  formula  a  reference 
to  international  jurisprudence. 

LORD  PHILLIMORE  thought  that  serious 
differences  of  opinion  existed.  In  his  view 
these  divergences  arose  from  the  continental 
idea  of  justice;  at  the  outset  strict  limitations 
are  imposed  on  the  judges,  then  through  fear 
of  restricting  them  too  much  they  are  given  com- 
plete freedom  within  these  limits.  The  English 
system  is  different :  the  judge  takes  an  oath  "to 
do  justice  according  to  law." 

Lord  Phillimore,  however,  thought  it  use- 
less to  discuss  this  question.  The  Committee  has 
as  its  task  to  establish  the  Court,  not  to  make 
laws  for  it.  The  competence  of  the  Court  had 
been  fixed,  the  rest  might  be  left  to  it.  However, 
if  the  Committee  did  not  follow  his  advice,  and 
considered  that  its  task  did  not  end  there,  two 
questions  presented  themselves : 
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1.  Les  normes  materielles  a  appliquer  doivent- 
elJes  6tre  Margies? 

2.  De    quelle    maniere    cela    peut-il    se  faire; 
est-ce  le  devoir  du  juge  de  s'en  occuper? 

II  faudrait  stipuler  que  le  juge  international 
aura,  a  cet  £gard,  le  meme  droit  que  le  juge 
national;  et  il  ne  s'agit  pas  de  donner  au  juge 
le  pouvoir  de  juger  d'apres  les  principes  de  la 
justice  et  de  1'e'quite';  cela  ne  r^ussirait  pas: 
1'dchec  de  la  Convention  pour  l'e"tablissement 
d'une  Cour  Internationale  des  Prises  en  est  la 
preuve.  Cette  Cour  aurait  eu  le  pouvoir  de  juger 
ainsi,  mais  on  peut  tenir  pour  certain  que  ces 
principes  auraient  £t£  appliques  de  facon  diffe- 
rente,  selon  que  les  neutres  ou  les  belligerants 
y  eussent  dt£  en  majorite1. 

Lord  Phillimore  reprend  le  discours  du 
President.  Celui-ci  a  cite  I'exemple  des  ,,fon- 
dations  pieuses  de  Califomie",  ou  la  sentence  a 
&£  rendue  d'apres  le  principe  de  droit  commun  de 
la  chose  jug6e.  C'est  un  principe  qui  a  le  meme 
caractere  de  droit  que  n'importe  quelle  regie 
formulae.  En  general  tous  les  principes  du  droit 
commun  sont  applicables  aux  rapports  interna- 
lionaux.  Ce  sont  en  fait  des  regies  de  droit  in- 
national. 

Un  autre  principe  du  meme  ordre  est  celui 
d'apres  lequel  la  partie  demanderesse  doit  prou- 
ver  son  argument,  sous  peine  d'etre  de"boute"e. 
II  faut  remarquer  qu'il  ne  s'agit  pas  d'un  ddni 
de  justice,  qui  est  inadmissible.  II  peut  etre 
regrettable  de  se  trouver  dans  la  ndcessite  de 
debouter  la  partie  demanderesse,  faute  d'une  regie 
admise  sur  laquelle  elle  puisse  appuyer  sa  de- 
mande;  mais  dans  ce  cas,  la  Cour  pourrait  seule- 
ment  dire  qu'aucune  injustice  n'a  6te  commise; 
1 'eventuality  se  pr^sente  assez  souvent  devant  les 
tribunaux  nationaux,  lorsqu'il  s'agit  de  preven- 
tions d'ordre  moral  plutot  que  juridique.  L'even- 
tualite'  se  pre'sentera  peut-etre  plus  souvent  dans 
le  domaine  international;  on  ne  courra  pas  le 
risque  de  voir  commettre  des  injustices,  car 
la  partie  I£s6e  pourra  en  appeler  a  une  autre  in- 
stance, a  savoir  le  Conseil.  Le  Conseil  est  1£ 
pour  donner  satisfaction  dans  les  cas  ou  il  est 
juridiquement  impossible  de  rendre  la  justice. 

Lord  Phillimore  n'est  pas  sur  d'avoir  bien 
ruivi  la  pense'e  de  M.  Ricci-Busatti,  mais 
il  a  1'impression  de  se  trouver  d'accord  avec  lui. 
II  croit,  en  effet,  que  M.  Ricci-Busatti  ne 
veut  pas  donner  au  juge  international  une  com- 
petence plus  large  que  celle  du  juge  national:  il 
ne  veut  pas,  en  tout  cas,  que  le  juge  international 
nit  le  droit  de  l£gif£rer. 

En   achevant,    Lord    Phillimore   dit  qu'il 


1.  Should  the  rules  to  be  applied  be  extended  ? 

2.  How  should  this  be  done  ?  Is  it  the  duty  of 
the  judge  to  consider  it  ? 

It  must  be  stipulated  that  the  international 
judge  shall  have  in  this  respect  the  same  rights 
as  the  national  judge,  and  it  is  not  a  question 
of  giving  to  the  judge  the  power  to  decide  ac- 
cording to  the  principles  of  justice  and  equity. 
Such  a  step  would  not  bring  success:  the  proof 
of  this  is  the  failure  of  the  Convention  for  the 
establishment  of  the  International  Prize  Court. 
This  Court  would  have  had  the  power  to  judge 
thus,  but  it  may  be  considered  as  certain  that 
these  principles  would  have  been  applied  differ- 
ently, according  to  whether  the  neutrals  or  bel- 
ligerents were  in  the  majority. 

Lord  Phillimore  considered  the  Presi- 
dent's speech.  The  latter  had  quoted  the  case 
of  the  California  Pious  Funds,  in  which  sentence 
had  been  rendered  in  accordance  with  a  prin- 
ciple of  common  law:  res  judicata.  This  was  a 
principle  which  had  the  same  character  of  law 
as  any  written  law.  Generally  speaking,  all  the 
principles  of  common  law  are  applicable  to  inter- 
national affairs.  They  are  in  fact  part  of  interna- 
tional law. 

Another  principle  of  the  same  kind  is  that  by 
which  the  plaintiff  must  prove  his  contention 
under  penalty  of  having  his  case  refused.  There 
is  no  question  of  a  refusal  of  justice :  this  is 
inadmissible.  It  may  be  regrettable  to  be  obliged 
to  refuse  to  hear  a  plaintiff's  case  through  lack 
of  any  recognised  law  on  which  it  can  be 
based;  but  in  such  case  the  Court  could  only 
say  that  no  injustice  had  been  done.  This  even- 
tuality arises  frequently  enough  before  muni- 
cipal Courts,  when  the  charge  is  rather  of  a 
moral  than  a  legal  nature.  The  eventuality  would 
possibly  arise  more  often  in  international  affairs  : 
there  would,  however,  be  no  danger  of  injustice 
being  done  because  the  injured  party  could  ap- 
peal to  another  body,  the  Council.  The  Council  is 
the  body  which  must  give  satisfaction  in  cases 
which  cannot  be  dealt  with  according  to  law. 

Lord  Phillimore  was  not  sure  that  he 
had  quite  grasped  M.  R  i  cci-B  usat  t  i's  train 
of  thought,  but  believed  that  he  agreed  with 
him.  He  gathered  that  M.  Ricci-Busatti  did 
not  wish  to  give  international  judges  wider 
powers  than  municipal  judges :  he  did  not  wish, 
in  any  case,  to  give  international  judges  legis- 
lative powers. 

Finally,  Lord  Phillimore  said  that  he 
would  accept  a  formula  based  on  Article  2  of 


-  317  — 


accepterait  une  formule  s'inspirant  de  1'article  2 
du  projet  des  Cinq  Puissances;  on  pourrait  repro- 
duire  1'article  depuis  le  commencement  jusqu'au 
mot  ,,vigueur";  en  ajoutant  cependant  une  phrase 
pour  indiquer  que  les  regies  du  droit  interna- 
tional en  vigueur  seraient  applicables,  indepen- 
damment  de  la  source  d'ou  elles  decoulent. 

M.  HAGERUP  constate  qu'il  se  trouve  en- 
tierement  d'accord  avec  Lord  Phillimore. 
II  serdit  heureux  de  voir  les  juges  de  la  Cour 
permanente  juger  d'apres  les  memes  principes 
que  les  juges  anglais,  et  que  les  juges  nationaux 
en  general.  Us  doivent  decider  d'apres  les  regies 
du  droit,  mais  non  pas  declarer  qu'il  leur  est 
impossible,  faute  de  regies,  de  se  prononcer.  II 
ne  faut  pa's  qu'un  deni  de  justice  soit  possible. 

LORD  PHILLIMORE  pense  que  M.  Hage- 
rup  n'a  pas  bien  saisi  la  pensee  de  Mr.  Root. 

M.  HAGERUP  continue;  il  accepte,  dit-il,  1'idee 
de  debouter  une  partie  lorsqu'il  n'y  a  pas  de 
regie  de  droit  en  sa  faveur.  Mais  il  croit,  d'autre 
part,  qu'il  faut  adopter  le  principe  anglais  du 
droit  fait  par  le  juge:  avant  de  debouter  une 
partie  pour  la  raison  qu'il  n'existe  pas  de  droit 
positif,  le  juge  doit  rechercher  s'il  n'existe  pas 
d'analogies,  de  precedents  etc.  II  croit,  en  somrne, 
que  si  Ton  rdussit  a  se  mettre  d'accord  sur  la 
base  proposee  par  Lord  Phillimore,  on  aura 
trouve  la  solution.  La  question  grave  a  resoudre 
est  celle  du  non  liquet.  Pour  sa  part,  M.  Hage- 
rup  ne  s'est  pas  attach^  a  une  formule  speciale, 
mais  il  pense  qu'il  est  essentiel  de  bien  distinguer 
entre  la  competence  materielle  de  la  Cour  et  les 
normes  a  appliquer  par  elle.  A  cet  egard  il  peut 
se  rallier  aux  opinions  que  viennent  d'exprimer 
certains  mernbres. 

M.  Hagerup,  comme  M.  de  Lapradelle, 
ne  croit  pas  que  I'e'chec  de  la  Convention  sur 
la  Cour  des  Prises  puisse  ici'etre  consider^  comme 
un  precedent.  II  s'agissait  alors  non  pas  de  sou- 
mettre  a  une  juridiction  toute  nouvelle  des  ma- 
tieres  qui  jusque-la  n'avaient  pas  etd  resolues 
par  la  voie  judiciaire;  il  s'agissait  d'abandonner 
des  juridictions  nationales  pour  une  juridiction 
intemationale,  charged  d'appliquer  des  normes 
entierement  nouvelles  pour  une  partie  des  Etats 
interesses.  Tel  etait  le  cas  surtout  pour  la  Grande- 
Bretagne.  Dans  le  cas  de  la  nouvelle  Cour,  la 
question  n'est  pas  la  meme  puisqu'il  ne  s'agit  pas 
de  juridictions  nationales  a  abolir.  M.  Hage- 
rup suggere,  en  terminant,  1'idee  de  differer  la 
discussion  jusqu'a  ce  qu'une  formule  ait  ete  pre- 
sentee, et  il  prie  Mr.  Root  d'en  soumettre  une. 

Mr.  ROOT  se  declare  dispose  a  formuler  un 
texte,  et  se  sent  en  devoir  d'expliquer  ses  remar- 


the  project  of  the  Five  Powers.  This  Article 
might  be  reproduced  from  the  commencement  to 
the  word  "operation";  adding,  however,  a  phrase 
to  indicate  that  rules  of  international  law  in 
operation  would  be  applicable,  regardless  of  the 
source  from  which  they  were  derived. 

M.  HAGERUP  stated  that  he  entirely  agreed 
with  Lord  Phillimore.  He  would  be  pleased 
to  see  the  judges  of  the  Permanent  Court  judge 
according  to  the  same  principles  as  English 
judges,  and  national  judges  generally.  They  must 
give  judgment  according  to  rules  of  law,  but 
they  must  not  declare  that  it  is  impossible  for 
them  to  decide  because  of  the  absence  of  rules. 
There  must  be  no  .possibility  of  a  denial  of)  justice. 

LORD  PHILLIMORE  thought  M.  Hage- 
rup had  not  quite  grasped  Mr.  R  oot's  intention. 

M.  HAGERUP  went  on  to  say  that  he  accep- 
ted the  position  of  refusing  to  admit  a  claim 
if  no  law  exists  applicable  to  the  case.  But 
he  thought  that  the  Englis,h  principle  of  judge- 
made  law  should  be  adopted:  before  refusing 
to  admit  a  claim  because  no  positive  law  exists, 
the  judge  must  seek  to  find  analogies,  precedents, 
etc.  In  fact  he  thought  that  if  an  agreement  could 
be  reached  on  the  basis  of  L  o  r  d  P  h  i  1 1  i  m  o.r  e's 
proposal,  the  solution  would  have  been  found. 
The  serious  question  to  be  considered  was 
that  of  non-liquet.  Personally,  M.  Hagerup 
was  not  bound  to  any  particular  formula, 
but  he  thought  that  it  was  essential  to  dra\v 
a  clear  distinction  between  the  material  com- 
petence of  the  Court  and  the  rules  to  be  applied 
by  it.  On  this  subject  he  agreed  with  the  opinions 
recently  expressed  by  certain  members. 

He  thought  with  M.  de  Lapradelle  that 
the  failure  of  the  Prize  Court  Convention  could 
not  be  considered  as  a  precedent.  The  question 
then  was  not  one  of  submitting  matters,  which 
had  not  been  previously  settled  by  judicial 
methods,  to  an  entirely  new  jurisdiction;  it  was 
a  question  of  abandoning"  national  jurisdiction 
in  favour 'of  an  international  one  entrusted  with 
the  application  of  rules  entirely  new,  in  part,  to 
the  States  concerned.  This  was  especially  the 
case  of  Great  Britain.  The  establishment  of  the 
new  Court  was  not  on  the  same  footing,  as  there 
were  no  national  jurisdictions  to  abolish.  Finally. 
M.  Hagerup  suggested  that  further  discussion 
should  be  postponed  until  a  draft  had  been  sub- 
mitted. He  asked  Mr.  Root  to  submit  one. 

Mr.  ROOT  said  that  he  would  do  so,  and  went 
on  to  explain  his  previous  remarks.  He  had  not 
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ques  ante*rieures.  II  n'a  pas  voulu  dire  que  la 
Cour  pourrait  refuser  de  prendre  une  decision 
dans  certains  cas,  mais  qu'elle  doit  agir  confor- 
mement  au  second  article  du  texte  relatif  a  la 
competence  qui  a  e"te  soumis  par  le  President, 
et  d'apres  lequel  la  Cour  decide  si  la  question 
soulevee  par  la  partie  demanderesse  est  com- 
prise ou  non  i  dans  les  categories  prevues  k 
1'article  ler  de  ce  texte.  Dans  la  negative,  la  Cour 
renvoie  la  question  devant  le  Conseil  de  la  So- 
cie'te'  des  Nations;  dans  I'affirmative,  elle  decide 
conformement  au  droit  et  a  la  coutume. 

Le  PRESIDENT  demande  a  Mr.  Root  s'il 
ne  croit  pas  ne"cessaire  de  distinguer  entre  la  com- 
petence ratione  materiae  et  les  sources  auxquelles 
le  juge  doit  puiser  pour  fonder  son  jugement. 
II  a  d'autre  part  1'impression  que  le  droit  inter- 
national tel  que  le  conceit  Lord  Phillimore, 
se  rapproche  du  droit  naturel. 


LORD   PHILLIMORE  en  convient. 

Le  PRESIDENT  reconnait  avec  Mr.  Root 
qu'il  serait  dangereux  d'abandonner  exclusive- 
ment  a  1'appreciation  subjective  des  juges  1'ap- 
plication  de  la  loi  du  juste  et  de  1'injuste.  C'est 
precise"ment  pour  cette  raison  que  le  President 
a  voulu  tracer  aux  juges  une  voie  a  suivre,  et 
les  obliger  a  se  conformer  aux  dictamens  de  la 
conscience  juridique  des  peuples  civilises.  Lors- 
que  1'opinion  universelle  reconnait  la  justice  de 
telle  ou  telle  decision,  alors  le  juge  est  fonde  k 
1'appliquer. 

Le  President  croit  que  ce  serait  compliquer 
inutilement  la  question  que  d'etablir,  avec  M.  de 
Lapradelle,  une  sorte  de  competence  subsi- 
diaire,  pour  la  Cour  d' Arbitrage.  On  ne  peut  pas 
enlever  aux  juges  le  pouvoir  de  statuer  en  justice, 
mais  on  peut  et  on  doit  chercher  une  formule  qui 
eclaire  et  dirige  ce  pouvoir.  Si  le  Comite  reussit, 
il  aura  bien  me"rite  de  1'humanite'. 

Contrairement  k  1'opinion  de  M.  Ricci-Bu- 
satti,  le  President  croit  que  le  juge  doit 
pratiquer  la  methode  successive,  en  puisant  aux 
diverses  sources  de  droit.  La  premiere  regie, 
c'est  que.  s'il  existe  un  texte,  une  regie  conven- 
tionnelle,  on  doit  1'appliquer.  A  de"faut  d'une  regie 
de  ce  genre,  il  faut  appliquer  les  coutumes  inter- 
nationales.  S'il  n'y  a  ni  loi  ni  coutume,  le  juge 
peut-il  pronQncer  un  non  liquett  Le  President 
est  convaincu  que  non:  le  juge  devra  alors  appli- 
quer les  principes  gdn^raux  du  droit.  Mais  il  faut 
soustraire  le  juge  a  la  tentation  d'appliquer  ces 
principes  k  sa  guise.  C'est  pourquoi  il  lui  est 


meant  to  say  that  the  Court  could  refuse  to  pass 
sentence  in  particular  cases,  but  that  it  must 
act  in  accordance  with  the  second  Article  of  the 
draft  dealing  with  competence,  which  had  been 
submitted  by  the  President,  according  to 
which  the  Court  would  decide  whether  the  ques- 
tion raised  by  the  plaintiff  was  or  was  not  in- 
cluded in  the  categories  enumerated  in  Article  i 
of  this  draft.  If  the  answer  were  in  the  negative, 
the  Court  would  send  the  case  to  the  Council  of 
the  League  of  Nations;  if  in  the  affirmative,  it 
would  decide  according  to  law  and  custom. 

The  PRESIDENT  asked  Mr.  Root  if  he  did 
not  think  it  would  be  necessary  to  distinguish 
between  the  competence  ratione  materiae  and 
the  sources  from  which  the  judge  should  draw 
to  base  his  judgment.  He  had  formed  the  im- 
pression in  another  connection  that  international 
law  as  understood  by  Lord  Phillimore  re- 
sembled natural  law. 

LORD   PHILLIMORE   agreed. 

The  PRESIDENT  agreed  with  Mr.  Root 
that  it  would  be  dangerous  to  allow  the  judges 
to  apply  the  law  of  right  and  wrong  exclusively 
according  to  their  own  personal  understanding 
of  it.  It  was  exactly  for  this  reason  that  the 
President  wished  to  indicate  the  lines  which 
the  judges  must  follow;  and  compel  them  to 
conform  to  the  dictates  of  the  legal  conscience 
of  civilised  nations.  When  a  certain  solution  is 
approved  by  universal  public  opinion,  the  judge 
is  justified  in  applying  it. 

The  President  thought  that  it  would  only 
unnecessarily  complicate  the  question  if,  as  M. 
de  Lapradelle  suggested,  subsidiary  power;, 
were  given  to  the  Court  of  Arbitration.  The 
power  to  administer  justice  must  not  be  taken 
away  from  the  judges,  but  a  formula  defining  and 
guiding  this  power  can  and  must  be  looked 
for.  If  they  succeeded,  they  would  merit  the 
gratitude  of  humanity. 

The  President,  in  opposition  to  M.  Ricci- 
Busatti,  said  that  the  various  sources  of  law 
should  be  examined  successively.  The  first  rule 
was  that  if  there  were  a  text,  a  conventional  rule, 
it  must  be  applied.  Failing  a  rule  of  this  kind, 
international  custom  must  be  applied.  If  neither 
law  nor  custom  existed,  could  the  judge  pro- 
nounce a  non-liquet?  The  President  wa? 
convinced  that  he  could  not ;  the  judge  must 
then  apply  general  principles  of  law.  But  he  must 
be  saved  from  the  temptation  of  applying  these 
principles  as  he  pleased.  For  that  reason  he 
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enjoint  de  statuer  en  harmonic  avec  les  prescrip- 
tions de  la  conscience  juridique  des  peuples  civi- 
lises et  de  se  servir,  a  cette  rneme  fin,  comme 
auxiliaire,  de  la  doctrine  des  publicistes  qui  font 
autorite. 

Le  President  termine  en  remarquant  que, 
lors  de  la  premiere  Conference  de  La  Haye,  on 
s'est  deja  occupe  des  normes  qui  doivent  guider 

les  juges. 

/ 

M.  HAGERUP,  desirant  se  rendre  compte  s'il 
a  bien  compris  la  pensee  de  Lord  Phillimore, 
prend  un  exemple.  Un  navire  anglais  se  trouve 
dans  la  zone  comprise  entre  le  3e  et  46  mille 
marin,  au  large  de  la  cote  norvegienne.  La  Nor- 
vege,  pretendant  que  ses  eaux  territoriales  s'eten- 
dent  jusqu'a  une  distance  de  4  milles  de  la  cote, 
expulse  le  navire  anglais.  L'Angleterre,  se  plaig- 
nant  du  traitement  subi  par  son  navire,  porte  le 
cas  devant  la  nouvelle  Cour.  Est-ce  que  celle-ci 
pourra  la  debouter  de  sa  demande  en  expliquant 
qu'il  n'y  a  pas  de  regies  admises  au  sujet  de 
1'etendue  des  eaux  territoriales? 

LORD  PHILLIMORE  re"pond  que  non.  Le  cas 
sera  juge  conformement  aux  principes  reconnus; 
il  y  a,  par  exemple,  un  principe  d  apres  lequel 
il  existe  toujours  des  eaux  territoriales,  indepen- 
damment  de  leur  etendue.  Cependant  Lord 
Phillimore  admet  qu'il  y  a  des  cas  qui  ne 
pourront  pas  etre  resolus  de  cette  facon,  par 
exemple,  lorsque  deux  lois  nationales  sont  en  con- 
flk  ou  lorsqu'aucune  coutume  ou  regie  Interna- 
tionale n'est  applicable. 

M.  HAGERUP  croit  pouvoir  se  dire  mainte- 
nant  d'accord,  quant  au  fond,  avec  Lord  Phil- 
1  i  mo  re. 

II  tient  a  faire  observer  que  1'exemple  cite  par 
lui  demontre  que  peut-etre  la  formule  des  Cinq 
Puissances  neutres  va  trop  loin,  en  donnant  a  la 
Cour  la  facult£  de  suivre,  a  defaut  d'une  regie 
gdneralement  admise,  la  regie  qui  a  son  avis  de- 
vait  etre  la  loi.  M.  Hagerup  n'admettrait  pas, 
par  exemple,  que  la  Cour  put  fixer  une  limite 
quelconque  aux  eaux  territoriales. 

M.  DE  LAPRADELLE  a  la  parole  pour  re- 
pondre  au  discours  de  Lord  Phillimore.  II 
dit  que  ce  dernier  s'est  montr£  habile  politicien; 
il  essaie  de  concilier  les  opinions  divergentes  en 
supprimant  les  diff faille's.  C'est  Ik  une  solution 
de  supreme  detresse.  M.  de  Lapradelle  croit 
qu'il  sera  extremement  utile  de  creuser  la  ques- 
tion: c'est  seulement  par  cette  voie  qu'on  peut 
arriver  a  concilier  les  divergences  et  a  s'arreter 
a  une  conclusion  definitive. 

M.    de     Lapradeile    declare    ensuite,    que 


urged  that  the  judge  render  decisions  in  keeping 
with  the  dictates  of  the  legal  conscience  of 
civilised  peoples  and  for  this  same  purpose 
make  use  of  the  doctrines  of  publicists  carrying 
authority. 

The  President  concluded  with  the  remark 
that  ever  since  the  First  Hague  Conference  at- 
tention has  been  given  to  the  rules  which  should 
guide  the  judges. 

M.  HAGERUP,  desiring  to  make  sure  that  he 
had  quite  understood  Lord  Phillimore,  cited 
an  example :  an  English  vessel  arrives  within  the 
zone  between  the  three  and  four  sea  mile 
limit  off  the  Norwegian  coast.  Norway,  main- 
taining that  her  territorial  waters  extend  to  a 
distance  of  four  miles  from  the  coast,  expels  the 
English  vessel.  England  protesting  against  the 
treatment  of  its  vessel  brings  the  case  before  the 
new  Court.  Should  the  Court  declare  that  its 
complaint  was  not  cause  for  a  suit  because  there 
existed  no  admitted  rules  on  the  subject  of  terri- 
torial waters'  extent. 

LORD  PHILLIMORE  answered  "No."  The 
case  would  be  decided  in  conformity  with  recog- 
nised principles ;  there  is,  for  example,  a  principle 
according  to  which  territorial  waters  always  exist, 
regardless  of  their  extent.  However,  Lord  Phil- 
limore admitted  that  there  were  cases  which 
could  not  be  decided  in  this  way,  for  example,  two 
conflicting  national  laws  or  cases  to  which  no 
international  rule  or  custom  applied. 

M.  HAGERUP  felt  that  he  could  agree  then 
with  Lord  Phillimore  on  the  basic  principles. 

He  observed  that  the  example  cited  by  him 
indicated  perhaps  that  the  clause  of  the  Five 
Neutral  Powers  goes  too  far  in  giving  to  the 
Court  the  right  to  act,  in  the  absence  of  a  generally 
admitted  rule,  according  to  the  rule  which  it 
thinks  should  be  the  law.  For  example,  M.  Ha- 
gerup did  not  admit  that  the  Court  could  fix 
any  limit  whatever  for  territorial  waters. 

M.  DE  LAPRADELLE  spoke  in  answer  to 
Lord  Phillimore's  speech.  He  said  that  it 
was  a  skilful  political  method  that  tried  to 
conciliate  the  various  opinions  by  eliminating 
the  difficulties.  That  was  a  solution  to  be  used 
in  dire  straits.  M.  de  Lapradelle  thought  it 
would  be  very  profitable  to  discuss  the  question 
thoroughly;  this  was  the  only  means  of  concil- 
iating different  views  and  coming  to  a  definite 
conclusion. 

M.  de  Lapradelle  said  that  according  to 
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d'apres  la  these  de  Lord  Phillimore,  le  juge 
prononcera  centre  le  demandeur  dans  le  cas  ou 
il  n'y  a  pas  de  loi,  d'ou  il  requite  que  la  ou  il 
n'y  a  pas  de  droit,  le  fort  fera  la  loi.  La  tache 
de  la  Cour  se  bornerait  done  a  enregistrer  les 
actes  des  puissants. 

LORD  PHILLIMORE  repond  que  dans  la 
vie  ordinaire  on  se  trouve  en  presence  de 
beaucoup  de  cas  ou  il  existe  un  droit,  ouun  quasi- 
droit,  d'ordre  moral;  on  peut  justifier  une  plainte 
sans  parvenir  a  la  faire  rentrer  dans  des  catego- 
ries juridiques  et,  partant,  sans  parvenir  a  avoir 
raison.  Le  r^sultat  est  parfois  la  creation  d'une 
nouvelle  loi;  parfois  aussi,  le  juge  considere  qu'il 
peut  juger  sans  loi.  Si  des  cas  de  ce  genre  se 
produisent  dans  la  vie  internationale,  deux  so- 
lutions sont  possibles:  on  peut  demander  k  1'As- 
semblee  de  remplir  la  lacune  par  voie  de  legis- 
lation, ou  bien  on  peut  saisir  le  Conseil  de  la 
difficulte. 

Lord  Phillimore  croit  que  Mr.  Root  a 
emprunt£  1'opinion  qu'il  a  exprimee,  a  la  pratique 
anglo-americaine  des  ,,demurrers":  1'une  des  par- 
ties accepte  rexpose*  des  faits  par  1'autre  partie, 
mais  pretend  que",  en  depit  de  ces  faits,  1'argu- 
ment  de  1'adversaire  n'est  pas  justifid. 

Lord  Phillimore  examine  1'idee  qui  a  etc 
emise  de  ne  rien  specifier,  dans  la  convention 
etablissant  la  Cour,  sur  les  regies  materielles  a 
appliquer  par  elle.  II  propose  qu'au  lieu  d'avoir 
recours  k  cet  expedient,  on  fasse  entrer  dans  la 
formule  du  serment  des  juges,  ce  qu'&n  estime 
n^cessaire  au  sujet  du  droit  materiel  a  appliquer, 
sans  enum£rer  autrement  les  normes  dans  la 
convention. 


M.  DE  LAPRADELLE  n'est  pas  hostile  a 
cette  idee,  mais  exprime  des  doutes  sur  sa  va- 
leur  pratique.  II  croit  qu'il  faut  distinguer  les  cas 
qui  peuvent  etre  consideres  comme  impliquant  des 
intdrets  nationaux  d'une  importance  vitale  et 
ceux  qui  ne  le  peuvent  pas.  II  propose  que  cha- 
que  membre  dresse  une  liste  des  cas  qui,  d'apres 
lui,  rentrent  dans  1'une  ou  1'autre  de  ces  deux 
categories;  en  comparant  ces  listes  on  pourrait 
probablement  parvenir  a  trouver  une  formule  qui 
les  r£unisse  tous. 

Le  PRESIDENT  pense  que  les  difficultes  de 
la  question  actuelle  proviennent  de  la  diversite 
des  cas  dont  la  Cour  aurait  a  connaitre;  si  1'on 
enfermait  la  competence  de  la  Cour  dans  les 
limites  des  regies  positives  reconnues,  elle  aurait 
trop  souvent  k  debouter  les  parties. 


Lord  Phillimofe's  theory  the  judge  deliv- 
ered judgment  against  the  plaintiff  in  a  case 
in  which  no  law  existed,  from  which  it  follows 
that  where  there  is  no  law,  the  strong  make  the 
law.  The  task  of  the  Court  would  be  limited  to 
registering  the  acts  of  the  powerful. 

LORD  PHILLIMORE  answered  that  in  every- 
day life  many  cases  appear  in  which  there  exist 
a  right,  or  quasi  right,  of  a  moral  order ;  a  com- 
plaint could  be  justified,  though  it  might  not 
fall  within  the  bounds  of  actual  law,  and  conse- 
quently could  not  be  recognised  according  to 
law.  The  result  sometimes  was  the  creation  of  a 
new  statute;  sometimes  also  the  judge  considered 
that  he  could  judge  without  law.  If  cases  of  this 
nature  arise  in  international  affairs,  two  solutions 
are  possible :  either  the  Assembly  may  be  asked 
to  fill  the  gap  by  means  of  legislation,  or  the 
question  may  be  submitted  to  the  Council  for 
decision. 

Lord  Phillimore  thought  that  Mr.  Root 
had  borrowed  the  opinion  he  had  formerly  ex- 
pressed from  the  "demurrers"  of  Anglo-Ameri- 
can practice :  one  of  the  parties  accepts  the  facts 
stated  by  the  other  party,  but  claims  that,  in  spite 
of  these  facts,  the  opponent's  argument  is  not 
justified. 

Lord  Phillimore  considered  the  idea  ex- 
pressed that  no  stipulation  should  be  made  of 
rules  to  be  applied  by  the  Court,  in  the  Conven- 
tion establishing  it.  He  proposed  that  instead  of 
resorting  to  this  expedient,  there  should  be  in- 
serted in  the  form  of  the  oath  taken  by  the  judges 
all  that  might  be  considered  necessary  con- 
cerning the  law  to  be  applied,  and  that  no  other 
mention  of  the  rules  should  be  made  in  the  con- 
vention. 

M.  DE  LAPRADELLE  was  not  opposed  to 
this  idea,  but  doubted  its  practical  value.  He 
thought  that  distinction  must  be  made  between 
cases  which  may  be  considered  as  entailing  na- 
tional interests  of  vital  importance,  and  th<»:- 
which  may  not.  He  proposed  that  every  member 
should  make  a  list  of  cases  which  in  his  opinion 
fell  under  one  or  other  of  these  two  categories; 
by  comparing  these  lists  it  would  probably  be 
possible  to  draw  up  a  wording  covering  them  all. 

The  PRESIDENT  thought  that  the  difficul- 
ties of  the  present  question  arose  from  the  diver- 
sity of  cases  which  the  Court  would  have  to  deal 
with;  if  the  competence  of  the  Court  were  con-, 
fined   within    the    limits   of   positive    recognised, 
rules,  too  often  it  would  have  to  non-suit  the 
parties. 
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On  continuera,  au  cours  de  la  stance  prochaine 
la  discussion  sur  la  question  des  normes  mate- 
rielles  applicables  par  la  Cour. 

M.  LODER  a  ete  charge  par  M.  van  Karne- 
beek  de  communiquer  que  Sa  Majeste  la  Reine 
des  Pays-Bas  a  1'intention  d'inviter  le  Comite  a 
prendre  le  the  jeudi  prochain  a  4  heures  de 
1'apres-midi  a  la  Huis  ten  Bosch;  les  invitations 
formelles  seront  envoyees  plus  tard. 

Le  PRESIDENT  remercie  M.  Loder  de  la 
communication  qu'il  vient  de  faire,  exprime  la 
reconnaissance  des  membres  pour  la  gracieuse 
invitation  de  Sa  Majeste  et  prie  M.  Loder  de 
faire  parvenir  les  remerciements  du  Comite  a 
M.  van  Karnebeek. 

La  seance  est  levee  a  12  heures  35  de  1'apres- 
midi. 

Le  President: 

(signe)  Brn.  DESCAMPS. 

Le  Secretaire-General: 

'(signe)  D.  ANZILOTTI. 


The  discussion  of  the  question  of  the  rules 
to  be  applied  by  the  Court  would  be  continued 
at  the  next  meeting. 

M.  LODER  had  been  requested  by  M.  van 
K  a  r  n  e  b  e  e  k  to  inform  the  Committee  that  Her 
Majesty  the  Queen  of  the  Netherlands  intended 
to  invite  the  Committee  to  take  tea  on  the  fol- 
lowing Thursday  at  4  o'clock  in  the  afternoon 
at  the  Huis  ten  Bosch.  Formal  invitations  would 
be  sent  later. 

The  PRESIDENT,  thanking  M.  Loder  for 
the  message,  expressed  the  thanks  of  the  mem- 
bers of  the  Committee  for  Her  Majesty's  gracious 
invitation;  and  asked  M.  Loder  to  convey  the 
thanks  of  the  Committee  to  M.  van  Karne- 
beek. 

The  meeting  closed  at   12.35  p.m. 


The  President: 

(signed)  Brn.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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ANNEXE  No.   i. 


ANNEX  No.    i. 


Discours  de  M.  le  Baron  Descamps  concernant  les     Speech  by  Baron  Dcscamps  on  the  Rules  of  Law 
nornies  d'application  du  droit.  to  be  applied. 


L'importance  des  normes  que  doit  suivre  le 
juge  dans  la  solution  des  diff trends  qui  lui  sont 
soumis,  est  capitale.  Elle  a  et£  signalee  des  la 
premiere  Conference  dc  la  Paix,  et  c'est  une  des 
taches  les  plus  dignes  de  notre  Comit6  que  d'es- 
sayer  de  1'^clairer  d'un  de  ces  jets  de  lumiere 
qui  defient  la  contradiction. 

Chose  etrange  pourtant,  il  me  semble  qu'au  mo- 
ment ou  nous  voulons  donner  aux  juges  dans  cet 
ordre  d'id6es  des  regies  qui  precisent  leur  activite 
en  la  limitant,  il  semble  que  ce  soit  a  nous  qu'on 
reproche  de  livrer  a  1'arbitraire  la  distribution 
Internationale  de  la  Justice.  Pareil  reproche  est, 
a  notre  sens,  la  meconnaissance  de  1'etat  actuel 
du  droit  international,  et  de  la  mission  du  juge. 

Constatons  les  points  sur  lesquels  nous  sommes 
d'accord  et  les  points  ou  commencent  les  diver- 
gences. Nul  ne  conteste  que,  lorsque  le  juge  se 
trouve  en  face  d'une  regie  express^ment  consa- 
cree  par  un  trait£,  soit  general,  soit  special,  entre 
parties,  son  devoir  primordial  soit  de  1'appliquer. 

II  ne  parait  pas  davantage  contestable  que, 
lorsque  le  juge  se  trouve  en  presence  d'une 
coutume  nettement  caracterisee,  d'une  regie  eta- 
blie  par  la  pratique  constante,  g6n£rale,  des  na- 
tions, devenue,  a  ce  litre,  une  loi  pour  elles,  le 
devoir  du  juge  soit  encore  de  1'appliquer.  La 
coutume  a  toujours  eu  beaucoup  d'importancte, 
d'extension,  particulierement  dans  le  domaine  du 
droit  des  gens,  pr^cisement  parce  qu'a  defaut 
d'une  legislation  en  cette  matiere,  et  en  presence 
du  peu  de  developpement  du  droit  conventionnel 
entre  les  Etats,  c'est  sous  cette  forme  que  s'est 
affirme  et  developp6  le  droit  des  gens.  Forme 
d'ailleurs  naturelle,  et  eminemment  respectable, 
puisqu'elle  n'est  que  1'expression  des  conventions 
juridiques  et  des  besoins  sociaux  des  nations, 
s'affirmant  dans  leur  commune  et  constante  ma- 
niere  d'agir.  Ce  serait  meconnaitre  la  physiono- 
mie  vraie  et  toute  1'histoire  du  droit  des  gens, 
que  de  ne  pas  admettre,  comme  norme  qui  s'im- 
pose  au  juge,  le  droit  coutumier  international, 
lorsqu'il  n'est  pas  prim6  par  un  droit  convention- 
nel expressement  formuld. 

Ce  serait  encore,  a  mon  sens,  priver  le  juge 
d'un  de  ses  auxiliaires  les  plus  precieux  que  de 
ne  pas  le  convier  k  faire  appel  a  la  jurisprudence 


The  principles  which  must  guide  the  judge,  in 
the  solution  of  the  disputes  submitted  to  him, 
are  of  vital  importance.  Their  importance  was 
recognised  at  the  First  Peace  Conference,  and 
one  of  the  most  important  tasks  of  the  Committee 
is  to  try  to  make  them  so  clear  as  to  be  proof 
against  dispute. 

It  is  a  strange  thing  but  it  seems  to  me  that, 
directly  we  try  to  create  rules  of  this  kind  to 
define  and  at  the  same  time  limit  the  powers  of 
judges,  we  are  reproached  with  making  the  ad- 
ministration of  International  Justice  arbitrary. 
Such  a  reproach  in  our  opinion  implies  a  mis- 
understanding of  present  conditions,  of  internat- 
ional law,  and  the  duties  of  a  judge. 

Let  us  consider  the  points  on  which  we  are 
agreed,  and  those  where  we  begin  to  differ.  All 
agree  that,  when  rules  are  expressly  laid  down  by 
a  general  or  special  treaty  between  the  parties, 
it  is  the  first  duty  of  a  judge  to  apply  them. 

It  is  equally  evident  that,  when  a  clearly  defined 
custom  exists  or  a  rule  established  by  the  con- 
tinual and  general  usage  of  nations,  which  has 
consequently  obtained  the  force  of  law,  it  is  also 
the  duty  of  a  judge  to  apply  it.  Custom  has 
always  played  an  important  part  in,  and  been 
especially  applicable  to  the  law  of  nations,  be- 
cause in  the  absence  of  legislation  and  in  view  of 
the  limited  development  of  conventional  law  be- 
tween States,  the  development  and  establishment 
of  the  law  of  nations  has  taken  this  form.  It  is 
a  very  natural  and  extremely  reliable  method 
of  development  since  it  results  entirely  from  the 
constant  expression  of  the  legal  convictions  and 
of  the  needs  of  the  nations  in  their  mutual  inter- 
course. Not  to  recognise  international  custom  as 
a  principle  which  must  be  followed  by  the  judge 
in  the  absence  of  expressed  conventional  law. 
would  be  misconstrue  the  true  character  and 
whole  history  of  the  law  of  nations. 

Not  to  allow  the  judge  to  make  use  of  existing 
international  jurisprudence  as  a  means  of  defin- 
ing the  law  of  nations  is,  in  my  opinion,  to  de- 
prive him  of  one  of  his  most  valuable  resources. 

The  only  question  which  it  seems  to  me  ought 
to  be  elucidated  is  whether  after  having  recorded 
as  law  conventions  and  custom,  objective  justice 
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Internationale  existante,  en  tant  qu'instrument  de 
precision  du  droit  des  gens. 

La  seule  question  qui  me  paraisse  devoir  etre 
eUucidee  est  celle  de  savoir,  si,  apres  avoir  signal^ 
comme  normes  les  conventions  et  la  coutume,  il 
y  a  lieu  de  signaler,  a  titre  complementaire,  la 
norme  de  la  justice  objective  dans  des  conditions 
qui  soient  precisement  de  nature  a  prevenir  1'ar- 
bitraire. 

C'est  une  grande  erreur  de  se  figurer  que  les 
nations  ne  puissent  etre  engagees  que  dans  des 
rapports  qu'elles  ont  constitue"s  par  leur  volonte 
concertee.  II  suffit  de  Jeter  un  regard  sur  la  vie 
internationale  dans  sa  realite,  pour  etre  frappe 
de  la  part  tres  grande  occupee  dans  cette  vie 
par  les  obligations  qui  ne  resultent  pas  du  fait 
concordant  des  deux  parties,  mais  du  fait  unila- 
teral de  1'une  d'elles  (qu'on  1'appelle  quasi-contrat, 
delit,  quasi-delit)  du  fait  des  tiers,  etc. 

Dans  tous  ces  cas,  la  justice  objective  est  la 
norme  naturelle  dont  1'application  s'impose  au 
juge.  La  question  est  seulement  de  savoir  com- 
ment on  peut,  dans  cet  ordre,  attacher  le  juge 
a  des  regies  de  nature  a  le  guider  surement.  Car 
il  est  en  ve"rite  impossible,  et  il  serait  souveraine- 
ment  odieux,  de  dire  au  juge  en  face  d'une  so- 
lution manifestemient  conforme  a  la  justice:  ,,votre 
tache  consiste  a  commettre  un  veritable,  deni  de 
justice",  sous  pretexte  qu'on  ne  trouve  pas  de 
convention  ou  de  coutume  determinees.  Quelle  est 
done  ici  la  difference  entre  mon  eminent  contra- 
dicteur  et  moi?  C'est  qu'il  abandonne  le  juge 
a  une  sorte  d'aveuglement  force  ou  a  des  opinions 
subjectives,  et  que  je  lui  donne  deux  yeux  pour 
voir  clair  dans  les  affaires  qu'il  doit  juger.  L'un 
de  ces  clairs  regards,  c'est  la  doctrine  concor- 
dante  des  auteurs  qui  font  1'autorite:  et  ici  je 
me  permets  d'invoquer  la  memorable  et  typique 
parole  du  grand  Chancelier  Kent: 

,,Quand  la  plupart  des  jurisconsultes  sont  d'ac- 
cord  sur  une  regie,  la  presomption  en  faveur  de 
cette  regie  prend  une  telle  force  qu'elle  ne  peut 
etre  contredite  que  par  une  nation  qui  se  ferait 
un  jeu  de  la  justice." 

Le  second  des  clairs  regards  que  je  donne  au 
juge,  c'est  la  conscience  juridique  de  nations 
civilisees  dans  ses  eclatantes  manifestations.  Et 
remarquez  bien  qu'il  n'y  a  la  rien  qui  ne  soit 
approuve  deja  par  1'assemblee  des  Etats  civili- 
sed dans  d'unanimes  declarations,  soit  concemant 
1'^tat  de  paix,  soit  concernant  1'etat  de  guerre. 
Je  ne  veux  pas  rappeler  1'article  7  de  la  con- 
vention relative  a  I'^tablissement  d'une  Cour  In- 
ternationale des  Prises  qui  distingue  des  stipula- 
tions conventionnelles,  la  justice  et  meme  requite". 
II  serait  facile  de  multiplier  de  telles  citations. 


should  be  added  as  a  complement  to  the  others 
under  conditions  which  are  calculated  to  prevent 
arbitrary  decisions. 

It  would  be  a  great  mistake  to  imagine  that 
nations  can  be  bound  only  by  engagements 
which  they  have  entered  into  by  mutual  con- 
sent. One  glance  at  international  life  as  it  really 
is  suffices  to  show  what  a  great  part  is  played 
in  it  by  obligations  created,  not  by  a  mutual 
.agreement  between  the  two  parties,  but  by  some 
act  on  the  part  of  one  of  them  only  (which  is 
called  a  quasi-contract,  tort,  or  quasi-tort)  or 
from  some  act  of  a  third  party  etc. 

In  all  these  cases,  objective  justice  is  the  na- 
tural principle  to  be  applied  by  the  judge.  The 
only  question  is,  -  -  how  to  make  unerring  rules 
for  the  judge's  guidance.  For  it  is  absolutely  im- 
possible and  supremely  odious  to  say  to  the 
judge  that,  although  in  a  given  case  a  perfectly 
just  solution  is  possible :  "You  must  take  a  course 
amounting1  to1  a  refusal  of  justice"  merely  because 
no  definite  convention  or  custom  appeared. 
What,  therefore,  is  the  difference  between  my 
distinguished  opponent  and  myself?  He  leaves 
the  judge  in  a  state  of  compulsory  blindness 
forced  to  rely  on  subjective  opinions  only;  I 
allow  him  to  consider  the  cases  that  come  before 
him  with  both  eyes  open.  In  the  first  place,  I 
would  allow  him  to  make  use  of  the  concurrent 
teaching  of  the  authors  whose  opinions  have 
authority :  at  this  point  allow  me  to  recall'  the. 
memorable  and  characteristic  words  of  the  great 
Chancellor  Kent,  to  the  effect  that  when  the 
greater  part  of  jurisconsults  agree  upon  a  certain 
rule  -  -  the  presumption  in  favour  of  that  rule 
becomes  so  strong,  that  only  a  person  who  makes 
a  mock  of  justice  would  gainsay  it. 

In  the  second  place  I  would  allow  him  to  take 
into  consideration  the  legal  conscience  of  civi- 
lised nations,  which  is  illustrated  so  strikingly 
on  certain  occasions.  A!nd  I  would  point  out  that 
there  is  nothing  in  the  foregoing,  which  has  not 
already  been  approved  by  unanimous  declara- 
tions of  the  assembly  of  civilised  States,  both 
with  reference  to  peace  and  war.  I  (will  not  remind 
you  of  Article  7  of  the  Convention  for  the  estab- 
lishment of  an  International  Prize  Court,  which 
distinguished  between  the  conventional  stipula- 
tions and  justice,  and  even  equity.  It  would  be 
easy  to  repeat  such  instances.  However,  listen 
to  this  solemn  declaration  of  the  Powers,  placed 
at  the  beginning  of  the  Convention  dealing  with 
laws  and  customs  of  war  on  land: 

"Until  a  more  complete  code  of  the  laws  of 
war  has  been  issued,  the  high  contracting  Parties 
deem  it  expedient  to  declare  that,  in  cases  not 
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Mais  e"coutez  cette  declaration  solennelle  des  Puis- 
sances, placee  en  tSte  de  la  Convention  concer- 
nant  les  lois  et  coutumes  de  la  guerre  sur  terre: 

,,En  attendant  qu'un  Code  plus  complet  des 
lois  de  la  guerre  puisse  6tre  Edicte",  les  Hautes 
Parties  contractantes  jugent  opportun  de  consta- 
ter  que,  dans  les  cas  non  compris  dans  les  dis- 
positions r^glementaires  adoptees  par  elles,  les 
populations  et  les  belligerants  restent  sous  la 
sauvegarde  et  sous  1 'empire  des  principes  du 
droit  des  gens,  tels  qu'ils  re"sultent  des  usages 
e"tablis  entre  nations  civilis6es,  des  lois  de  1'hu- 
manit6  et  des  exigences  de  la  conscience  pu- 
blique." 

Et  quand  le  droit  des  gens  affirme  que  les 
traite"s  sont  essentiellement  des  conventions  de 
bonne  foi,  il  e"rige  en  regie  pour  le  juge  1'obli- 
gation  de  les  interpreter  avec  toutes  les  conse"- 
quences  que  leur  donne  suivant  leur  nature  la 
justice  objective,  •  je  dirais  requite",  si  je  ne 
craignais  d'ouvrir  la  voie  k  des  Equivoques,  sa- 
chant  que  ce  terme  est  diversement  interprEte". 

C'est  une  des  convictions  les  plus  profondes  de 
ma  vie  vou6e  a  F^tude  et  k  la  pratique  du  droit 
international,  qu'il  n'est  pas  possible  de  chasser 
du  domaine  de  1'ordre  juridique,  en  ses  appli- 
cations, une  loi  fondamentale  de  justice,  dans 
la  mesure  ou  sa  voix  est  assez  claire  pour  pro- 
mulguer  certaines  regies  comme  ne'cessairement 
HEes  a  1'^conomie  essentielle  des  rapports  sociaux 
dans  la  vie  intemationale;  et  comme  s'appliquant 
a  la  diversity  des  faits  qu'embrasse  cette  vie.  Et 
certes,  ce  n'est  pas  au  moment  ou  1'ensemble 
des  Etats  civilises  entend  pre"cisement  substituer 
au  systeme  instable  et  alEatoire  de  la  pure  ba- 
lance des  forces,  le  regime  de  la  coordination  des 
peuples  dans  une  soci6t6  rdg!6e  selon  la  justice,  - 
ce  n'est  pas  au  moment  ou  nous  sommes  appele"s 
a  organiser  cette  justice,  que  je  pourrais  -  -  lais- 
sez-moi  dire:  que  nous  pourrions  -  -  faire  litiere 
de  telles  convictions. 

J'ai  la  ferme  assurance,  que  ce  que  1'assem- 
blEe  universelle  des  Etats  a  entendu  consacrer 
si  clairement  pour  l'e"tat  de  guerre,  elle  n'entend 
pas,  elle  ne  pourrait  entendre  le  renier,  pour 
1'dtat  de  paix. 

N'hEsitons  done  pas  --  je  voudrais  mettre  dans 
cet  appel  toute  1'ardeur  et  toute  la  clairvoyance 
de  mon  ame  de  jurisconsulte  -  -  a  placer,  parmi 
les  normes  que  doit  suivre  le  juge  dans  la  so- 
lution des  diffErends  qui  lui  sont  soumis,  la  loi 
de  la  justice  objective,  en  tant,  tout  au  moins, 
que,  doublemenf  et  remarquablement  precise,  et 
par  la  doctrine  concordante  des  jurisconsultes 


included  in  the  Regulations  adopted  by  them, 
populations  and  belligerents  remain  under  the 
protection  and  the  rule  of  the  principles  of  the 
law  of  nations,  as  they  result  from  the  usages 
established  among  civilised  peoples,  from  the 
laws  of  humanity,  and  the  dictates  of  the  public 
conscience." 

The  Law  of  Nations  in  stating  that  treaties  are 
essentially  conventions  in  good  faith,  makes  the 
obligation  binding  on  the  judge  to  interpret  them 
in  the  light  of  and  with  all  the  consequences 
deriving  from  their  nature  according  to  objective 
justice  -  -  I  should  say  equity,  if  I  did  not  fear 
that  a  misunderstanding  might  occur,  owing  to 
the  various  meanings  put  upon  that  word. 

One  of  the  most  profound  convictions  of  my 
life,  which  has  been  devoted  to  the  study  and 
application  of  international  law,  is  that  it  is  im- 
possible to  disregard  a  fundamental  principle  of 
justice  in  the  application  of  law,  if  this  principle 
clearly  indicates  certain  rules,  necessary  for  the 
system  of  international  relations,  and  applicable 
to  the  various  circumstances  arising  in  interna- 
tional affairs.  At  any  rate,  -  -  now  that  we  are 
called  upon  to  organise  international  justice,  now 
that  all  civilised  States  have  agreed  to  adopt  a 
co-ordinated  system  based  on  principles  of  justice 
in  international  affairs,  in  place  of  the  inevitably 
unreliable  system  of  the  balance  of  power,  I 
cannot  —  let  me  say  rather  -  -  we  cannot,  discard 
this  convention. 

I  am  convinced  that  the  assembly  of  all  the 
States  does  not  and  cannot  intend,  in  dealing 
with  the  state  of  peace,  to  abjure  principles 
which  are  clearly  intended  to  be  applied  in  war. 

Let  us  therefore  no  longer  hesitate  — \  I  would 
put  in  this  appeal  all  the  ardour  and  all  the 
foresight  that  my  mind  as  a  jurisconsult  gives 
me  -  to  insert,  amongst  the  principles  to  be 
followed  by  the  judge  in  the  solution  of  the 
dispute  submitted  to  him,  the  law  of  objective 
justice,  at  any  rate  in  so  far  as  it  has  twofold 
confirmation  of  the  concurrent  teachings  of  juris- 
consults of  authority  and  of  the  public  conscience 
of  civilised  nations. 

On  the  threshold  of  the  Palace  of  Peace  where 
we  meet  daily  there  is  a  mosaic  bearing  the 
inscription  Sol  Justitice  Itlustra  Nos.  Let  us 
draw  inspiration  and  encouragement  from  this, 
and  let  us  recognise  that  the  conception  of  jus- 
tice and  injustice  as  indelibly  written  on  the 
hearts  of  civilised  peoples,  and  with  the  two  ad- 
ditional guarantees  that  I  would  give  it,  is  not 
only  the  element  par  excellence  making  for  pro- 
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qui  font  autorit6,  et  par  la  conscience  juridique     gress  in  international  law,  but  an  indispensable 
des  peuples  civilises.  complement  to  the  application  of  law,  and  as 

II  y  a  au  seuil  du  Palais  de  la  Paix  ovi  nous     such  essential  to  the  judge  in  the  performance 
venons   chaque    jour,    une   mosai'que  avec   cette     of  the  great  task  entrusted  to  him. 
inscription:   Sol  justitice   itlustra  nos.  Eclairons- 
nous  et   rechauffons-nous   a  ce  soleil,   et   recon-  < 
naissons  que  la  loi  du  juste  et  de  1'injuste,  telle 
qu'elle  est  gravee  et  tracee  de  facon  ineffagable 
au  cceur  des  peuples  civilises,  et  sous  les  deux 
garanties   que   je   lui  donne,  est  non   seulement 
1'element  generateur  par  excellence  du  progres 
du  droit  international,  mais  le  complement  indis- 
pensable pour  le  juge  de  1'application  du  droit, 
dans   la  haute  mission   qui  lui  est  conferee. 
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ANNEXE  No.  2. 
Deuxieme  partie  du  Projet  Root-Phillimore.  '  i 

Article   18. 

Tout  juge  ou  juge  suppliant  devra,  lors 
de  la  premiere  stance  k  laquelle  il  sera  present, 
faire  une  declaration  solennelle  de  son  intention 
de  se  conformer  dans  1'exercice  de  ses  fonctions, 
au  droit  international. 

Article   19. 
Le  President  re"sidera  au  siege  de  la  Cour. 

Article  20. 

Les  juges  et  juges  suppliants  jouiront,  dans 
1'exercice  de  leurs  fonctions,  en  dehors  de 
leur  propre  pays,  des  privileges  et  immunite's  di- 
plomatiques. 

Article  21. 

Les  juges  et  juges  suppliants  toucheront  une 
indemnity  annuelle  a  fixer  par  le  Conseil  de  la 
Socie"t£  des  Nations. 

Article  22. 

Leurs  fonctions  termin^es,  les  juges  auront 
droit  a  une  pension  dont  le  montant  sera  de'ter- 
mine  d'apres  un  plan  qui  sera  dress^  par  le  Con- 
seil de  la  Socie"te"  des  Nations. 

Article  23. 

Les  frais  de  la  Cour  seront  supported  par 
la  Socidte"  des  Nations. 

Article  24. 
Le  siege  de  la  Cour  sera  e"tabli  a  La  Haye. 

Article  25. 

La  Cour  aura  une  session  chaque  annee, 
sauf  dispositions  contraires  dans  le  reglement 
d'ordre  de  la  Cour.  Cette  session  commencera  le 
15  juin  et  continuera  jusqu'a  ce  que  1'ordre  du 
jour  de  la  Cour  soit  e'puise'.  Le  President  aura 
le  droit  de  convoquer  la  Cour  en  session  extra- 
ordinaire quand  cela  lui  paraitra  ne"cessaire. 

Article  26. 

A  la  premiere  audition  d'un  cas,  neuf  juges 
au  moins  devront  etre  presents.  S'il  n'y  a  pas 


1)  Voir  Annexe   Icre  au  Proces-Verbal  de  la   13eme  seance. 


.ANNEX  No.  2. 
Second  part   of  the  Root-Phillimore  plan.  ') 

Article  1 8. 

Every  judge  or  supplementary  judge  shall, 
at  the  first  sitting  at  which  he  is  to  be  present, 
solemnly  declare  that  he  will  exercise  his  func- 
tions in  accordance  with  international  law. 


Article  19. 

The  President  shall  reside  at  the  seat  of 
the  Court. 

Article  20. 

The  judges  and  supplementary  judges  shall 
enjoy  diplomatic  privileges  and  immunities 
in  the  exercise  of  their  functions,  outside  their 
own  country. 

Article  21. 

The  judges  and  supplementary  judges  shall 
draw  an  annual  salary  to  be  fixed  by  the  Council 
of  the  League  of  Nations. 

Article  22. 

After  the  termination  of  the  judicial  func- 
tions the  judges  shall  be  entitled  to  a  pension  on 
a  scale  to  be  fixed  by  the  Council  of  the  League 
of  Nations. 

Article  23. 

The  expenses  of  the  Court  shall  be  borne 
by  the  League  of  Nations. 

Article  24. 

The  seat  of  the  Court  shall  be  established 
at  The  Hague. 

Article  25. 

The  Court  shall  have  one  session  each 
year,  unless  otherwise  provided  by  rule  of  Court. 
This  session  shall  open  on  the  fifteenth  day  of 
June  and  continue  until  the  business  before 
the  Court  is  disposed  of.  The  President  shall 
have  the  power  to  convoke  an  extraordinary  ses- 
sion of  the  Court  when  he  deems  it  necessary. 

Article  26. 

There  shall  be  present  at  the  first  hearing 
of  a  case  not  less  than  nine  judges  and.  if  there 

1)  See  Annex  1   to  Proces-Verbal  of  13th  meeting. 
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neuf  juges  disponibles,  les  juges  suppleants  entre- 
ront  en  fonctions  jusqu'a  concurrence  de  ce  nom- 
bre.  Les  juges  suppleants  seront  appele"s  a  sieger 
d'apres  un  systeme  de  roulement,  et  par  an- 
ciennete. 

Si,  pour  une  raison  quelconque,  un  ou  plu- 
sieurs  des  juges  se  trouvent  hors  d'etat  de  con- 
tinuer  a  sieger  pendant  toute  1'audition  du  cas, 
1'audition  pourra  neanmoins  etre  poursuivie,  a 
condition  qu'il  y  ait  un  quorum  de  sept  juges 
presents. 

Article  27. 

Si,  lors  de  1'instruction  d'un  cas  determine, 
la  Cour  ne  renfcrme  pas  de  juge  de  la  na- 
tionalit£  d'un  des  Etats  parties  en  litige,  cet 
£tat  nommera,  en  vue  de  1'instruction,  un  juge 
qui  prendra  part  a  la  decision  du  litige  sur  un 
pied  de  parfaite  egalit£  avec  les  autres  juges, 
membres  de  la  Cour. 

Si  la  Cour  ne  renferme  aucun  juge  de  la  na- 
tionalite  des  parties  en  litige,  chacune  d'elles  nom- 
mera un  juge  qui  prendra  part  a  la  procedure 
concernant  le  litige  et  a  la  decision  prise  a  son 
sujet. 

S'il  y  a  plus  de  deux  parties  et  que  deux  ou 
plusieurs  des  parties  fassent  cause  commune, 
elles  seront  repr£sentees  a  la  Cour  par  un  juge 
seulement.  Ce  juge  sera  nomm£  d'un  commun 
accord  par  les  parties. 

Article  28. 

La  Cour  est  accessible  a  tous  les  Etats  qui 
sont  Membres  de  la  Soci&e  des  Nations  et  aux 
Etats  qui  ne  sont  pas  Membres  de  la  Societe, 
mais  qui  acceptent  les  conditions  pos6es  par  le 
Conseil  de  la  Societe,  en  conformite  avec  1'ar- 
ticle  17  du  Pacte.  La  Cour  connaitra  seulement 
des  litiges  entre  Etats,  mais  un  Etat  pourra  sou- 
mettre  a  la  Cour  les  droits  qu'il  fait  valoir  au 
noni  de  ses  ressortissants  ou  au  nom  de  ressor- 
tissants  d'un  autre  Etat  que  le  dit  Etat  a  le  droit 
de  repr^senter  en  vertu  d'un  traite". 

Article  29. 

(Les  autres  questions  relatives  a  la  compe'- 
tence  de  la  Cour  sont  traite"es  dans  1'article  redigd 
par  le  President  et  par  Lord  Philli- 
more,  et  amendd  par  M.  Ricci  -  B  usatti.)  i) 


be  less  than  this  number  available,  their  places 
shall  be  filled  by  supplementary  judges  called 
in  rotation  in  the  order  of  age. 

If,  for  any  reason,  any  of  the  judges  are  unable 
to  continue  during  the  hearing,  the  remaining 
judges,  provided  there  is  a  quorum  of  seven,  can 
continue  the  case. 


Article  27. 

If,  on  the  trial  of  a  case,  there  is  no  judge 
upon  the  Court  belonging  to  one  of  the  litigating 
States,  that  State  shall,  for  the  purpose  of  the 
trial,  appoint  a  judge  who  shall  take  part  in  the 
decision  of  the  case  on  a  footing  of  absolute 
equality  with  the  other  judges  on  the  Bench. 

If  neither  of  the  parties  in  litigation  before  the 
Court  had  a  judge,  each  shall  appoint  a  judge  to 
take  part  in  the  proceedings  and  the  decision  of 
the  case. 

If  two  or  more  of  the  parties  are  in  the  same 
interest,  they  shall  have  but  one  judge,  to  be 
agreed  upon  between  them. 


Article  28. 

The  Court  is  open  to  all  States  who  are 
Members  of  the  League  of  Nations  and  to  States 
non-members  of  the  League  of  Nations  who 
comply  with  the  conditions  laid  down  by  the 
Council,  in  accordance  with  Article  17  of  the 
Covenant.  The  Court  shall  take  cognisance  only 
of  suits  between  States,  but  the  State  may  put 
forward  rights  which  it  claims  on  behalf  of  any 
of  its  citizens  or  for  the  nationals  of  another 
State  on  whose  behalf  it  is  entitled  by  treaty  to 
appear. 

Article  29. 

(The  rest  of  the  subject  of  competency  is  co- 
vered by  the  Article. drawn  up  by  the  President 
and  Lord  Pihillimore  and  amended  by  M. 
Ricci-Busatti).  ') 


1)  Voir  Annexes  au   Proces-Verbal  de  la  12me  seance. 
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Article  30. 

La  Cour  aura  le  droit  de  dormer  des  avis 
consultatifs  au  sujet  de  conflits  ou  questions  sou- 
mis  k  elle  par  le  Conseil  ou  1'Assemble'e  de  la 
Socie"t£  des  Nations.  Elle  pourra  e"galement  con- 
naitre  de  toutes  questions  qui  lui  auront  e^e 
soumises  en  vertu  d'un  trait£  auquel  un  Mern- 
bre  de  la  Socie"t£  des  Nations  est  partie. 


Article  30. 

The  Court  may  give  an  advisory  opinion 
upon  any  dispute  or  question  referred  to  it  by 
the  Council  or  the  Assembly  of  the  League  of 
Nations  and  may  take  jurisdiction  in  any  ques- 
tion submitted  to  it,  pursuant  to  the  provisions 
of  any  treaty  to  which  any  member  of  the  League 
of  Nations  is  a  party. 


—  329  - 


ANNEXE  No.  3. 

Remarques  et  amendements  au  projet  ({'organisation 

de    la  Cour  Permanente  de  Justice  Internationale 

(projet  Root-Phillimore),   par  M.   Altamira. 

A  1'Article  i.  Ajouter,  apres  la  categoric 
des  ,,jurisconsultes  d'une  competence,  etc."  -  ou 
s'etant  exerces,  dans  les  functions  d'arbitre  dans 
des  affaires  d'un  caractere  international.  (Autre 
redaction  de  la  meme  idee:  ou  des  arbitres  exer- 
ces dans  des  affaires  d'un  caractere  international). 

Dans  certains  pays,  sauf  quelques  professeurs, 
possedant  le  titre  plu'tot  que  la  competence,  il 
n'y  aura  d'autre  personnes  specialisees  en  droit 
international  que  celles  qui  ont  renlpli  des  fonc- 
.ions  arbitrales. 

II  convient  en  tout  cas,  d'ajouter  la  possibilite 
(meme  1'obligation)  d'indiquer  sur  les  listes  de 
presentation  des  noms  etrangers  a  cote  des  noms 
nationaux. 

A  1'Article  7.  -  -  II  faut  reflechir  sur  la  faculte 
de  libre  election  donnee  ici  a  la  Commission  de 
conciliation.  N'est-ce  pas  courir  le  risque  de  voir 
la  majorite  ou  meme  la  totalite"  des  juges  elus 
en  dehors  de  la  liste  dont  parle  le  premier  alinea 
de  ce  meme  article,  et  en  consequence,  1  "inter- 
vention de  la  Cour  d'arbitrage  ainsi  eludee  et 
rendue  inutile? 

A  1'Articles  8.  -  Au  lieu  de:  ,,les  doyens, 
directeurs  et  presidents  des  universiteV'  (il  y 
aurait  en  tout  cas  a  y  joindre  les  recteurs  pour 
les  pays  ou  ce  nom  seul  existe)  ecrire:  les  doyens 
des  Facultes  ou  Ecoles  de  Droii.  Autrement  on 
ne  consultera  pas  les  personnes  vraiment  quali- 
fi6es  pour  connaitre  les  jurisconsultes  desirables, 
parce  que  souvent  les  recteurs  n'appartiennent  pas 
a  la  carriere  juridique  et,  meme  s'ils  sont  profes- 
seurs, ils  ont  peu  de  rapports,  etant  donnee  1'or- 
ganisation  universitaire  de  certains  Etats,  avec 
d'autres  Faculte"s  que  la  leur. 

Afin  de  ne  pas  exclure  les  pays  ou  la  division 
en  Faculte"s  n'existe  pas,  mentionner  les  deux 
regimes,  en  faisant  une  distinction  parfaite  entre 
eux  pour  ne  pas  avoir  une  double  consulation. 
Les  mots  ,,societes  scientifiques"  sont  tres  vagues, 
en  ce  qui  concerne  certains  pays  ou  ils  embrasse- 
ront  des  Societes  multiples  sans  autorite"  reelle, 
mais  pre"tendant  en  avoir.  Pour  ^carter  ce  danger, 
ii  serait  preferable  de  dire:  Les  Academies  na- 
tionales  ou  royales  vouees  a  Vetude  du  Droit. 


ANNEX  No.  3. 

Remarks  and  amendments  to  the  plan  of  organ- 
isation for  the  Permanent  Court  of  International 
Justice  (Root-Phillimore  plan),  by  M.  Altamira. 

To.  Article  i.  Following  the  category  of 
"jurisconsults  of  recognised  authority,  etc."  add 
the  following  "or  experienced  as  arbitrators  in 
affairs  of  an  international  character."  (Another 
draft  of  the  same  idea:  "or  arbitrators  experien- 
ce^ in  affairs  of  an  international  character"). 

In  some  countries  there  will  exist  no  persons 
versed  in  international  law  (except  a  few  pro- 
fessors possessed  of  the  title  rather  than  ability) 
other  than  those  who  have  taken  part  in  matters 
of  arbitration. 

It  is  expedient  in  any  case  to  add  the  possi- 
bility (even  the  obligation)  to  mention  on  the 
list  of  candidates  the  names  of  foreigners  along 
with  those  of  nationals. 

To  Article  7.  -  -  It  is  necessary  to  consider  the 
power  of  free  election  here  given  to  the  Com- 
mission of  conciliation.  Is  that  not  to  run  the 
risk  of  having  the  majority,  even  the  entire 
number,  of  judges,  elected  from  outside  the  list 
mentioned  in  Paragraph  i  of  this  same  Article, 
with  the  consequence  that  the  intervention  of  the 
Court  of  Arbitration  would  thus  be  evaded  and 
rendered  useless  ? 

To  Article  8.  In  place  of  (the  English 
equivalent  for)  "les  doyens,  directeurs,  et  pre 
sidents  des  universites"  ("recteurs"  will  always 
have  to  be  added  for  the  countries  where 
there  is  only  this  term),  insert  "the  deans  of  law- 
faculties  or  law  schools."  Otherwise  there  will 
not  be  included  the  persons  really  knowing  the 
desirable  jurisconsults  because  of  ten  then-,  tears 
are  not  of  the  legal  profession  (even  if  profes- 
sors) and  have  slight  relation  under  the  univer- 
sity organisation  of  certain  states  with  other  than 
their  own  faculty. 

In  order  not  to  exclude  the  countries  where 
the  division  into  faculties  does  not  exist,  one 
had  better  mention  the  two  systems,  in  making  a 
clear  distinction  between  them,  to  avoid  having 
a  double  consultation.  The  words  "learned  so- 
cieties" are  very  vague  with  reference  to  certain 
countries  where  they  include  various  societies 
not  endowed  with  real  authority  but  pretending  to 
have  it.  To  avoid  this  danger,  it  would  be  pre- 
ferable to  say:  National  or  Royal  Academies  de- 
voted to  the  study  of  law. 
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En  tout  cas,  si  on  veut  comprendre  aussi  les  In  any  case,  if  it  is  wished  to  embrace  also 

pays  ou  il  n'existe  pas  d' Academies,  mentionner  the  countries  where  Academies  do  not  exist,  the 

les  deux  choses,  mais  en  pr^cisant  qu'elles  sont  two  things  should  be  stated  in  such  manner  as 

exclusives  1'une  de  1'autre,  pour  ne  pas  les  voir  to  exclude  one  from  the  other  in  order  not  to 

consulter  toutes  deux  dans  un  meme  pays.  have  both  consulted  in  the  same  country. 

A  1'Article  10.  II  faudrait  pr&nser  k  qui  To  Article  10.  -  It  should  be  specified  to 

le  juge  devient  ind^sirable,  pour  eViter  des  d£-  whom  the  judge  is  to  be  "inde'sirable"  in  order 

marches  de  personnes  en  dehors  de  la  Cour.  to  avoid  steps  being  taken  by  persons  outside 

the  Court. 
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15iEME  SEANCE  (non-pubiique), 

tenue  au   Palais  de  la  Paix,  a  La  Haye, 

le  3  juillet  1920. 


15TH   MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  July  3rd,  1920. 


Pr&ddence  de  M.  le  BARON  DESCAMPS. 

Sont  presents:  tous  les  membres  du  Comit£ 
(k  1'exception  de  M.  Bevilaqua);  M.  Fer- 
nandes;  Mr.  James  Brown  Scott;  les 
secretaires  particuliers  du  Baron  Descamps 
et  de  M.  Adatci;  les  membres  du  Secretariat. 

La  stance  est  ouverte  k  9.35  heures  du  matin. 

Le  PRESIDENT  rouvre  la  discussion  sur  les 
normes  mate'rielles  a  appliquer  par  la  Cour  Per- 
manente  de  Justice  Internationale. 

Mr.  ROOT  rappelle  que  M.  Hagerup  lui  a 
demande  la  veille  de  formuler  ses  idees  a  ce 
sujet.  II  prdsente  au  President  un  texte  qu'il 
a  prepare  en  collaboration  avec  Lord  Phil- 
limore. 

Le  PRESIDENT  donne  lecture  de  ce  texte 
(voir  annexe  i).  II  declare  qu'il  s'y  rallie  sous 
reserve  d'une  modification  au  No.  4  dans  lequel 
il  voudrait  que  les  mots  ,,doctrines  concordantes" 
lussent  substitue"s  aux  mots:  ,,les  opinions". 

LORD  PHILLIMORE  approuve  cette  modi- 
fication. 

M.  FERNANDES  a  re"dige  un  projet  qui  avait 
pour  objet  de  fournir  un  terrain  d'entente  entre 
le  President  et  Mr.  Root.  II  se  declare 
heureux  que  1'accord  soit  ddjk  fait. 

Le  PRESIDENT  engage  M.  Fernandes  a 
donner  lecture  de  son  projet. 

M.  FERNANDES  lit  1'expose",  qui  se  trouve 
reproduit  k  Tannexe  2. 

Le  PRESIDENT  remercie  M.  Fernandes 
de  ses  observations  inte"ressantes;  il  remarque 
qu'elles  cadrent  avec  les  ide"es  ge"ne"rales  du  Co- 
mite  et  avec  le  projet  depos^  par  Mr.  Root. 

Le  President  commente  alors  de  maniere 
->uccincte  le  texte  soumis  par  Mr.  Root.  II  ex- 
plique  la  mission  delicate  du  juge  international. 
Le  juge  devra  d'abord  rechercher  si  un  fait 
donne  rentre  dans  la  categoric  des  faits  preVus 
par  la  loi  Internationale,  puis  apprecier  ce  fait 
conformement  a  cette  loi. 


BARON    DESCAMPS   in  the  "chair. 

Present :  all  members  of  the  Committee  (with 
the  exception  of  M.  Bevilaqua);  M.  Fer- 
nandes; Mr.  James  Brown  Scott;  the  pri- 
vate secretaries  of  Baron  Descamps  and  of 
M.  Adatci;  the  members  of  the  Secretariat. 

The  meeting  opened  at  9.35  a.m. 

The  PRESIDENT  reopened  the  discussion 
on  the  question  of  the  rules  to  be  applied  by  the 
Permanent  Court  of  International  Justice. 

Mr.  ROOT  recalled  that  M.  Hagerup  had 
asked  him  on  the  previous  day  to  put  his  ideas 
on  the  subject  in  writing.  He  presented  a  draft 
to  the  President  which  he  had  prepared  in 
collaboration  with  Lord  Phillimore. 

The  PRESIDENT  read  the  draft.  (See  an- 
nex i).  He  declared  that  he  agreed  with  it,  except 
that  in  Number  4  he  wished  to  substitute  for 
the  words  "the  opinions"  the  words  "coinciding 
doctrines". 

LORD  PHILLIMORE  approved  of  this 
change. 

M.  FERNANDES  had  prepared  a  plan  the 
object  of  which  was  to  furnish  a  basis  of  agree- 
ment between  the  President  and  Mr.  Root. 
He  was  very  glad  that  an  agreement  had  already 
been  reached. 

The  PRESIDENT  asked  M.  Fernan  des  to 
read  his  statement. 

M.  FERNANDES.  read  the  plan,  which  is 
printed  in  the  Annex  2. 

The  PRESIDENT  thanked  M.  Fernandes 
for  his  interesting  remarks.  He  said  that  they 
coincided  with  the  general  ideas  of  the  Commit- 
tee and  with  the  project  put  forward  by  Mr. 
Root. 

He  then  commented  briefly  on  the  draft  sub- 
mitted by  Mr.  Root.  He  explained  the  delicate 
task  of  an  international  judge.  First  of  all  the 
judges  had  to  decide  whether  an  act  was  inclu- 
ded under  one  of  the  classifications  of  interna- 
tional law;  then  proceed  to  appreciate  the  fact 
in  conformity  with  the  said  law. 
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I .«  pige  doit  someni,  i  online  Lord  I'hilli- 
more  1'a  dit,  se  demander  s'il  y  a  urn-  que^tion 
k  rrsoudrr;  ensuite,  quelle  est  la  question  h  r€- 

solldle 

11  doit  reiinir  tous  les  clement-  m'-.  e,-aires  pour 
.  ii. 11  teii.ei  le-  tails  et  pour  precise!  le  droit. 
It  .1  «•  dernier  jmint  de  \  ue  il  <loit  de'terminei , 
dans  I'ordre  succcssif  (.11  dies  s'ini|x>sent  k  son 
<  amen.  le,  regies  applicablcs. 

Kn   cxposant    eel    oidie,    l<-    President    reinar 
(|uc  <|u';m  No.'  3  il  pent  accepter  la   lornmlc  pro 
poset   p.n   Mr.  Root,  et  qu'au  No.  4  1'autonte  des 
i  LUIS    iiidiciaires  et   la  do.  nine   concordante 
imistes  IK-  doivent  etre  employee-  par  le  juge 
qn'a   titri-  anxiliaire  et  suppletif.   Kn  fiuissant,  le 
I   resident   ddclare   qu'k  son  avis  le   texte  de 
Mi.    Root    est   fait   pour  doniu-r    salisla<  lion     a 
ions  Irs  niembres,  et  que  ce  texte  ohvic  aux  <li! 
fe'rents   in.on\<'iiK-nts  sur  lesquels  ont  port^  les 
objections,    et    visant    notamment    1'impasse    du 
nan  tiquct. 

I.OKD    I'lIII. I. IM<  )!<!•:    <-xprimc    1'avis    (|ti-on 
ii   (  onsid^rer  ce  texte  comme  adoptd  en  pre- 
miere  In  mre. 

M.  KKVI  I'-rSATI'I  regrette  de  devoir  fa  ire 
deS  T('S<M\CS.  Ce  n'est  d'ailleurs  pas  centre  le  fond 
du  t<-\tr  (|ii'il  s't'16ve.  Ce  texte  n<-  pn-tcnd  en  effet 
qu'a  indiquer  exactenicnt  les  sources  diverses 
;ui\qii<-ll<->  duit  puiser  le  juge.  Mais  c'est  contrr 
qudqurs  uiu-s  <lcs  sources  mentionnees  et  «nitic 
leur  classification  successive  que  sa  conscience 
juridiquc  s't'lrve. 

I'oui  «<•  <|ui  <-si  du  pr£ambule,  il  ne  peut  pas 
.ippiouvc-r  1't-xpression  ,,ordre  successif,  etc.".  Lc 
juge  doit  tenir  compte  simultaneinent  des  diver- 
ourcea  du  droit,  1'une  compliant  1'autre. 

II  n'a  pas  de  s^rieuses  objections  centre  les 
I  oints  i  «-t  2. 

Quant  au  No.  3,  il  comprend  1'expression  ,,les 
priuciprs  -i-iici.uix  du  droit"  dc  la  maiiicrc  i|u'il 
.1  indique\-  dans  la  srancc  pr<5ce<iente.  11  regrette 
qu'on  n'ait  |>as  inentionnd  les  princi]M-s  <lc  I'(''(|uit6, 
(|iii  n<-  sont  |>as  tou jours'  les  m6mes  que  ecus 
du  droit. 

<thiant  au  No.  4,  M.  Ricci  -  l'»  u  s  a  t  t  i  nc  cioil 
guerc  qu'il  puisse  y  avoir  des  doctrines  concor- 
•  l.mtes  sur  des  points  ou  il  n'y  a  pas  de  regies 
univrrsrllrmmt  n-connucs.  II  nir  d'ailU-urs,  dc  la 
inanirrc  l.i  phis  ahsoluc.  (|iR-  les  opinions  des 
auU'iirs  puissent  6tre  considdr^es  comme  unc 
source  dc  droit,  k  appliquer  par  la  Cour,  et  sur- 
toiit  il  s'e'tonne  que  Mr.  Root  se  soil  ralli6  k 
une  fonnulc  cxprimant  cette  idde. 

M      K  i «  ci-Busatti     a     re<iig^     un     tc\tc 


The  judge,  as  Lord  1J  hi  Him  ore  had  said, 
must  oltcn  ask  luuisrlt  it  ilicrc  is  a  question  a! 
issue,  and  tln-n  u  h.it  il  it, 

Me  must  bring  together  all  the  dd.nU  m-ces- 

laxy)  to  ascertain  tbe  facts  and  to  make  sure  of  the 

law.  !•  or  the  latter  ptlipose,  he  should  determine 
what  iiiles  ap|)lv.  in  the  order  in  which  they 
pi  i  --cut  tlienisi  Ivcs  to  his  mind. 

In  dealing  with  tin-  order,  the  I1  resident 
pointed  out  that  in  No.  3  he  could  .ncept  the 
clause  proposed  l>\  Mr  Uoot.and  that  in  No.  4 
the  judge  must  UM-  tin-  authority  <>l  judicial  de- 
cisions, and  the  coinciding  do'trines  of  jui 

Hixiliary  and  supplementary  means,  only.  Fi 
nally,  the   President    -aid  that   he  thought  thai 
Mr.  Root's  scheme  \\a,  likely  to  satisfy  all  the 
members,    and    thai     u    avoided    the    difficultie 
thai    had    Keen    pointed  out,  cspn  i.dlv   the   blind 
alley  of  non  Uquet. 


LORD  I'HII.UMOKK  e\pre-srd  tl,,.  ..pinion 
that  the  project  mi^ht  be  .considered  as  ailopled 
in  first  leading. 

M.  RICCI-BUSATTI  regretted  that  he  had 
to  make  reservations.  Nevertheless  he  was  no; 
opposed  to  the  substaiK  e  ol  the  projeit.  The 
tex-t  Was  a-  a  matter  of  fact  intended  only  to 
indicate  exactly  the  various  sources  \\lmh  the 
|lld;;e  mi-lit  use.  But  it  was  to  some  of  the 
sources  mentioned,  and  the  o  ler  in  which  i 
wcix-  classilie<l,  that  this  le^al  conscience  ob- 
jected. 

As  (  oncernrd  the  pre.iinble.  lie  did  not  appi- 
of     the    expression    "ordre    sin-cessif",    etc.     He 
thought   that  the  judge  should   consider  the   \a 
rious   sources  of  law   simultaneously   in   relation 
to  one  another. 

Me  had  no  serious  objection  to  points  i  and  2. 

As  to  number    ;   he  understood  the  expression 
M'-ral    principles   of   law"   in    the   was    he   had 
indicated  at   the  last  meeting.    He  regretted  that 
the  principles  of  equity,  not  alwa\s  the  same  a 
law.  were  not  mentioned. 

\-  to  number  4.  he  hardlv  thought  that  i: 
would  In-  possible  to  find  coinciding  doctrine- 
concerning  points  in  relation  to  which  no  gene 
rally  recognised  rules  existed.  Further,  lie  denie  '< 
most  emphatically  that  the  opinions  of  author- 
could  be  considered  as  a  source  of  law,  to  be 

applied  by  the  Court,  and  he  WRS  above  all  asto 
nished  that   Mr.   Root   had  agreed  to  a  formula 
containing   this    idea. 

M.    R  i  cc  i  -  11  usa  t  t  i    had    dialled    an    amen 
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amende.     II    Ic   pre*sente   au    President   et   en     ded  text.   He  presented   it  to  the  President 
donne   lecture.   (Voir   annexe   4)    ').  and  read  it.  (See  Annex  4}  '). 


LORD   PH1LL1MOR1.   a    lu  duns  le   proces- 
\erbal    le    diseours    prononce"    la    veille    par    M. 
K  icci    I-  usatti.  II  est,  d'une  maniere  gcnerale, 
ord    avec    les    idecs    exprimces   dans    cc    dis 
cours.   II  desire  cependant  expliquer  les  conside 
rations  i|ui  sont  a  la  base  du  texte  c|u'il  a  for- 
muld  d'accord  avec  Mr.  Root,  et  re"pondre  au\ 
objections    de    M.    R  icci  -  li  usatti   concernant 
ce  texte. 

Lord   Philliinore  n 'attache  pas  trop  d'iin- 
portance  a   1'ordre  successif  des  source--,    l.a   lor 
mule    adoptee    a     siinplenient     etc    enprunte. 
lc\te  du    President    et,    d'aprcs    lui,   1'ordre   si 
gnale    rcprescnte   seulenicnt    1'ordre    logique    dans 
lei|iiel    CCS   sources  sc  pre*senteront  a  1'esprit   du 
juge. 

M.   Ricci-Busatti    a   exprime*  le  desir  de 

voir  ajouter  au  No.  3  ,,les  principes  de  requite". 
]  ord  I'liillimore  rappellc  d'abord  le  sens 
leclinique  (ju'a.  en  Angleterre,  le  mot  ..equite". 
1. 'adoption  de  ,,lV'(|uite"  comme  source  de  droit 
aui.ut  pour  r&ultal  «1<  laisser  trop  de  libert«'-  au 
juge.  -i  Ton  doimait  a  OC  mot  uue  acception  antre 
que  l'a<  ception  technique  qui'il  vient  de  ddfinir. 

I.  ord  Philliinore  et  Mr.  Root  sont  alles 
an-si  loin  qu'ils  le  |x>uvaient  i|uaud  s'est  pose"e 
la  question  de  la  libertc"  qu'il  y  a  lieu  d'accorder 
aux  juges.  'lout  nouveau  progrcs  dans  CCtte 
voic  leur  est  ini|>ossible. 

<,hiaiit    a    rimporlance    <le    la    doctrine,     Lord 
Philliinore   tail    remarquer   (ju'elle   est    nniver 
sellemeiil   reconniie  eoinme  source  de  droit   inter 
rational.    II    n'esl    pas    besom    de   dire    qu'il 
exclusivement  des  opinions  des  auteurs  les  plus 
auton  r       \  son  avis,  le  changement  apporte  par 
le   President  est  une  amelioration  tres   lemar 
([liable    du    texte    redige    par    Mr.    Root    et    par 
lui-m«''tne 

M.  RICC1  BUSA  I  1  I  (U'lnande  a  Loi  d  I'liil- 
limore si  I'. \ngleterre  accepterait  une  sentence 
fondee,  noli  pa,  Mir  une  regie  de  droit  admire 
commc  tclle.  mais  sur  une  doctrine  d'autmis 
juristes. 

LORD   PHILLIMORE  le  croit  possible. 

M.    Kim  BUSA1  II  doute  quc  les   Kt.-its  a< 
nt   \raiment  des  regies  qui  seraient  l'o?u\  re 


1 1  Cette    annexe    conlienl    le    (exte  amrn.l.    |uu    M.   Uicci-liuimlli 
duns    nn    fnrini-    it,-/iiiiti.-<;    prcsentc'e    vert    In   fin  dc  la  sc'am<      I .. ••. 
ncc-i    entre    celle  forme  et   la  forme  ordinaire  rciultent  de  la 
ditcuuion. 


LORD  PHILLIMORI'.  had  read  in  the  pro- 
ces  verbal  the  speech  made  by  M.  R  i  C  C  i  -  B  U- 
satti  on  the  previous  day.  He  agreed  generally 
with  the  ideas  expressed  in  this  speech.  However, 
he  wished  to  explain  the  coiiMderaiions  which 
formed  the  basis  of  the  draft  which  he  had  for- 
mulated iin  collaboration  with  Mr.  Root,  and 
to  ansuer  M  R  i  e  c  i  -  B  u  sa  1 1  i's  objections  to 
this  diall 

Lord  Philliinore  did  not  attach  much  im- 
portance to  the  successive  order  in  which  the 
BOUrceS  were  to  be  used.  'The  formula  adopted, 
had  simply  been  laken  from  the  draft  o!  the 
President,  and  in  his  opinion  the  order 
mentioned  simpK  repi  evented  the  logical  order 
in  which  these  sources  would  occur  to  the  mind 
of  the  judge. 

M  R  i  cci-Busatti  had  expressed  the  de 
to  have  "the  principles  ot  equity"  included  in 
number  3.  Lord  P  h  i  1 1  i  m  ore  first  recalled  the 
technical  mi  aniii:;  \\hich  the  word  "equity"  has 
in  Knglaiid.  The  adoption  of  "equity"  as  a  source 
of  law  would  result  in  giving  too  much  liberty  to 
the  judge,  miles-  the  technical  meaning  just 
mentioned  were  adopted. 

lord  P  h  i  11  i  more  and  Mr.  R  oot  had  gone 
aa  I. u  as  they  felt  lhe\  could  on  the  subject  of 
the  liberty  to  give  the  judge  \ny  lurt  her  ail  vance 
ill  thi-  dire,  lion  would  be  impossible. 

\  •   to   the   importance   to   be   attached   to  doc- 
trine,   I   ord    I'hillimore   pointed   out,   that    it 
is   taiiversalh    ictogmsed  as  a   9OUTOC  of   interna 
tiotlal  la\\      I'here  is  no  need  to  sa\,  (hat  only  the 
opinions   of   widely    recognised    authors    were   in 

question  [n  his  opinion,  the  change  suggested  by 
the  President  was  a  very  remarkable  impro- 
vement to  the  draft  prepared  by  Mr.  Root  and 

himaeli 

M.    RICCI  lU'SATTI    asked    Lord    P  h  i  1 1  i- 

m  ore  whether  Knglaiid  would  accept  a  sentence 
'•(I    IlOt    on    a    rule    of    law    accepted    as    such, 
but    upon    the   doctrine   of   legal    writers. 

LORI)  I'lllLLIMORE  thought  that  this  was 
possible. 

M    RICCI-BUSATTI  doubted  whether  Sta 
would    really   accept  rules  which  would  be   the 


II  This  AIIIH-X  contains  the  text  amended  by  M.  Ricci-Busatti 
in  its  finiil  form,  submitted  later  on  during  the  meeting.  The  diver- 
gencies between  this  form  and  the  original  one  remit  from  (he 
discussion. 
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de  la  doctrine  et  non  de  leur  propre  volonte"  ou 
de  leur  coutume. 

LORD  PHILLIMORE  explique  qu'en  accep- 
tant  le  texte  du  President,  qui  est  le  squelette 
du  texte  soumis  par  Mr.  Root,  on  en  a  aussi 
accepte"  la  division  qui  est  quelque  peu  fautive. 
Lord  Phillimore  croit,  par  exemple,  que  les 
sources  mentionndes  dans  le  No.  3  peuvent  rcntrer 
dans  1'enumeration  du  No.  2  parce  que  c'est  par 
la  coutume  qu'on  arrive  a  la  reconnaissance  des 
principes  gene'raux,  et  d'autre  part  la  coutume  se 
forme  par  la  pratique  suivie  dans  les  diffe'rents 
documents  publics  et  solennels  et  par  les  ceuvres 
des  e"crivains  qui  s'accordent  sur  un  point  de- 
termine*. 

Le  PRESIDENT  insiste  sur  le  caractere  auxi- 
liaire,  au  point  de  vue  de  1'interpretation,  des 
elements  signales  au  No.  4. 

M.  RICCI-BUSATTI  fait  observer  que  ce  que 
vient  de  dire  Lord  Phillimore  concorde  avec 
ses  idees  personnelles.  II  admet  bien  la  neces- 
site"  de  tenir  compte  de  la  jurisprudence  et  de  la 
doctrine,  mais  il  croit  qu'il  est  inadmissible  de 
les  mettre  sur  le  meme  plan  que  les  regies  po- 
sitives de  droit. 

M.  DE  LAPRADELLE  croit  pouvoir  consta- 
ter  qu'on  est  actuellement  arrive  a  une  solution 
commune,  puisque  Mr.  Root  a  accepte,  dans  un 
esprit  de  conciliation,  les  points  i  et  2  du  pro  jet 
du  President. 

LORD  PHILLIMORE  remarque  que  Mr. 
R  o  o  t  a  egalement  accepte"  le  No.  4  du  projet  du 
President;  comme,  cependant,  le  mot  ,, juris- 
prudence" a  un  sens  different  en  Anglais  et  en 
Francais,  on  a  insure  dans  le  texte  soumis  par 
Mr.  Root  une  formule  qui  de"finit  ce  mot,  tel 
qu'on  I'use  en  droit  frangais. 

M.  DE  LAPRADELLE  est  heureux  de  1'en- 
tente  qui  s'est  produite  entre  les  membres.  II 
croit  cependant  pouvoir  remarquer  que  les  resul- 
tats  des  accords  auxquels  arrive  le  Comite",  doi- 
vent  etre  irreprochables;  le  texte  actuel  ne  lui 
donne  pas  pleine  satisfaction,  au  point  de  vue 
pratique  et  logique.  Les  amendements  de  M. 
Ricci-Busatti  sont  en  grande  partie  justi- 
fies, mais  ils  contiennent  Egalement  des  points 
qui,  s'ils  e"taient  introduits  dans  le  projet  ne  1'ame- 
lioreraient  pas;  au  contraire. 

M.  de  Lapradelle  cite  des  exemples.  M. 
Ricci-Busatti  propose  que  la  Cour  tienne 
compte  ,,autant  que  possible"  des  decisions  judi- 
ciaires  etc.  M.  de  Lapradelle  ne  trouve  pas 
cette  redaction  suffisamment  pn'rise. 


result  of  the  doctrine  rather  than  of  their  own 
will,  or  of  their  usages. 

LORD  PHILLIMORE  explained  that  by  ac- 
cepting the  President's  draft,  which  was 
the  framework  of  the  draft  submitted  by  Mr. 
Root,  they  had  also  accepted  the  method  of 
division,  which  was  somewhat  faulty.  Lord 
Phillimore  thought,  for  instance,  that  the 
sources  mentioned  in  point  3  might  be  included 
in  point  4,  because  it  was  through  custom  that 
general  principles  came  to  be  recognised,  and 
on  the  other  hand,  custom  is  formed  by  the  usage 
followed  in  various  public  and  formal  documents, 
and  from  the  works  of  writers  who  agree  upon 
a  certain  point. 

The  PRESIDENT  emphasised  the  auxiliary 
character  of  the  elements  in  No.  4  as  elements 
of  interpretation. 

M.  RICCI-BUSATTI  observed  that  what 
LordPhillimore  had  just  said  coincided  with 
his  own  ideas.  He  fully  admitted  the  necessity 
of  taking  jurisprudence  and  doctrine  into  ac- 
count, but  he  thought  it  was  inadmissible  to 
put  them  on  the  same  level  as  positive  rules 
of  law. 

M.  DE  LAPRADELLE  felt  he  could  say 
that  they  had  actually  reached  a  unanimous  so- 
lution, since  Mr.  Root  had  accepted  in  a  con- 
ciliatory spirit  the  first  and  the  second  points  of 
the  President's  plan. 

LORD  PHILLIMORE  said  that  Mr.  Root 
had  accepted  also  the  fourth  point  of  the  P  r  e 
sident's  plan,  but,  as  the  word  "jurisprudence" 
had  a  different  meaning  in  English  and  French, 
a  clause  had  been  inserted  in  the  draft  submitted 
by  Mr.  Ro  ot,  which  defines  the  word  according 
to  the  French  legal  meaning. 

M.  DE  LAPRADELLE  welcomed  the  agree- 
ment which  the  members  had  reached.  He 
thought,  however,  that  he  might  mention  that 
the  results  of  the  agreements  reached  by 
the  Committee  should  be  above  criticism; 
the  actual  wording  did  not  give  him  complete 
satisfaction  from  a  practical  and  logical  point 
of  view.  The  amendments  of  M.  Ricci-B!u- 
satti  were  to  a  great  extent  justified,  but  they 
also  contained  points  which,  if  introduced  in  the 
plan,  would  not  improve  it,  but  would  do  quite 
rhe  contrary. 

M.  de  Lapradelle  quoted  examples.  M. 
Ricci-Busatti  had  proposed  to  insen  that 
the  Court  should  take  into  account  ''as  much 
as  possible"  judicial  decisions,  etc.  M.  de  La- 
pradelle did  not  think  this  wording  sufficiently- 
precise. 
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Le  PRESIDENT  partage  1'avis  de  M.  de 
Lapradelle  a  cet  egard. 

M..  DE  LAPRADELLE  desapprouve  egale- 
ment  la  proposition  de  M.  Ricci-Busatti  con- 
cernant  1'insertion,  parmi  les  sources,  des  ,,princi- 
pes  generaux  de  1'equite".  M.  de  Lapradelle 
ne  connait  pas  ces  principes:  1'equite  varie 
d'espece  en  espece;  en  general  il  faut  se  garder 
d'employer  des  mots  qui  aient  une  signification 
particuliere:  qui  dit  justice,  dit  e"quite. 

M.  de  Lapradelle  constate  ensuite  qu'on 
est  d'accord  sur  le  texte  jusqu'au  No.  2  inclu- 
sivement.  On  est  egalement  d'accord  sur  les  pre- 
miers mots  du  No.  3:  ,,les  principes  generaux  du 
droit";  c'est  alors  que  les  difficultes  commencent. 
II  releve  les  mots  ,,peuples  civilises"  au  No.  3. 

LORD  PHILLIMORE  constate  que  M. 
Ricci-Busatti  s'est  servi  de  la  meme  formule. 

M.  DE  LAPRADELLE  la  croit  superflue 
puisque  qui  dit  droit  dit  civilisation. 

Hormis  ce  point  special,  M.  de  Lapradelle 
remarque  que  la  coutume  se  trouve  mentionnee 
comme  source  dans  tons  les  textes  proposes.  II 
croit  que  cette  mention  est  necessaire,  mais  il 
se  demande,  d'autre  part,  comment  on  degage  les 
principes  generaux,  si  ce  n'est  de  la  coutume.  Les 
Nos.  2  et  3  devraient  changer  de  place.  Si  Ton  a 
dcja  conside"re  le  droit  coutumier,  d'ou  peut-on 
alors  degager  les  principes  gdneraux  si  ce  n'est 
de  la  lecture  des  jugements  et  des  auteurs? 

LORD  PHILLIMORE  fait  observer  que  les 
principes  generaux  vis£s  par  le  No.  3  sont  ceux 
qui  sont  acceptes  par  toutes  les  nations  in  foro 
domestico;  tels  certains  principes  de  procedure, 
le  principe  de  la  bonne  foi,  le  principe  de  la 
chose  jugee  etc. 

M.  DE  LAPRADELLE  observe  qu'on  touche 
k  la  question  si  difficile  et  encore  si  obscure  des 
limites  de  la  coutume. 

Le  PRESIDENT  rappelle  qu'une  grande  partie 
du  droit  international,  sauf  les  quelques  points 
qui  sont  regies  par  des  stipulations  convention- 
nelles,  est  le  produit  de  la  coutume. 

LORD  PHILLIMORE  explique  que,  par 
,, principes  ge'ne'raux  du  droit",  il  a  voulu  dire 
,,maximes  du  droit". 

M.  DE  LAPRADELLE  admet  que  les  prin- 
cipes qui  sont  a  la  base  du  droit  national,  con- 
stituent aussi  des  sources  de  droit  international. 
Mais  il  n'y  a  en  fait  de  principes  generaux  re- 
connus,  que  ceux  qui  ont  reuni  autour  d'eux  1'una- 
nimite  ou  la  quasi-unanimite.  Comme  les  auteurs 


The  PRESIDENT  shared  the  opinion  of  M. 
de  Lapradelle  in  this  respect. 

M.  DE  LAPRADELLE  also  disapproved  of 
M.  R  i  c  c  i  -  B  u  s  a  1 1  i's  proposal  to  insert  among 
the  sources  "the  general  principles  of  equity". 
M.  de  Lapradelle  did  not  know  these  prin- 
ciples ;  equity  varied  from  case  to  case ;  gene- 
rally speaking,  care  must  be  taken  not  to  employ 
words  with  a  special  meaning;  justice  includes 
equity. 

M.  de  Lapradelle  stated  that  agreement 
had  been  reached  upon  the  draft  up  to  and  in- 
cluding the  second  point.  They  also  agreed  con- 
cerning the  first  words  of  point  3:  "the  general 
principles  of  law".  The  difficulties  then  began 
at  that  point.  He  referred  to  the  words  "civilised 
nations"  in  point  3. 

LORD  PHILLIMORE  stated  that  M.  Ricci- 
B  u  s  a  1 1  i's  scheme  used  the  same  phrase. 

M.  DE  LAPRADELLE  thought  it  superflu- 
ous, because  law  implies  civilisation. 

Apart  from  this  special  point,  M.  de  Lapra- 
delle remarked  tha*t  custom  was  mentioned  as 
a  source  in  all  the  drafts  proposed.  He  thought 
that  a  mention  of  this  was  necessary,  but  on  the 
other  hand  wondered,  how  were  general  princi- 
ples obtained,  unless  it  was  from  custom. Points  2 
and  3  ought  to  change  place.  If  customary  law 
,  had  already  been  dealt  with,  from  whence  could 
general  principles  be  derived,  unless  it  were  from 
the  reading  of  judicial  decisions  and  writers  ? 

LORD  PHILLIMORE  pointed  out  that  the 
general  principles  referred  to  in  point  3  were 
these  which  were  accepted  by  all  nations  in  foro 
domestico,  such  as  certain  principles  of  proce- 
dure, the  principle  of  good  faith,  and  the  principle 
of  res  judicata,  etc. 

M.  DE  LAPRADELLE  pointed  out  that  they 
were  now  bordering  on  the  very  difficult  and 
obscure  question  of  the  limits  of  custom. 

The  PRESIDENT  recalled  that  a  large  part  of 
international  law,  except  a  few  points  which  are 
regulated  by  conventional  stipulations,  is  the 
outcome  of  custom. 

LORD  PHILLIMORE  explained,  that  by  "ge- 
neral principles  of  law"  he  had  intended  to  mean 
"maxims  of  law". 

M.  DE  LAPRADELLE  admitted  that  the 
principles  which  formed  the  bases  of  national 
law,  were  also  sources  of  international  law. 
Tihe  only  generally  recognised  principles  which 
exist,  however,  are  those  which  have  obtained 
unanimous  or  quasi-unanimous  support,  As  the 
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ne  sont  presque  janiais  d'accord  sur  un  point  de 
clroit,  une  disposition  telle  que  celle  contenue 
dans  le  No.  4  du  texte  present^  par  Mr.  Root 
oterait  toute  importance  a  leurs  ouvrages. 

M.  de  Lapradelle  croit  que  la  jurispru- 
dence est  plus  importante  que  la  doctrine,  puis- 
que  les  juges,  en  rendant  leur  sentence,  ont  en 
vue  un  but  pratique.  Si  Ton  veut  indiquer  la 
doctrine  comme  une  source,  il  faudrait  du  moins 
se  borner  a  la  doctrine  concordante  des  auteurs 
qualifies  dans  les  pays  en  litige.  II  serait  certaine- 
ment  n^cessaire  de  faire  une  classification  gra- 
duee  des  diverses  manifestations  de  la  doctrine, 
d'apres  leur  importance.  II  faudrait,  p.  e.,  tenir 
compte,  dans  une  mesure  assez  large,  des  reso- 
lutions de  1'Institut  de  Droit  International. 

Pour  eViter  d'entrer  dans  trop  de  details,  M. 
de  Lapradelle  croit  cependant  preferable  de 
s'en  tenir  a  une  formule  simple  telle  que,  p.  e. 
,,les  principes  geneVaux  du  droit",  sans  indiquer 
express^ment  les  sources  ou  il  faut  puiser  afin  de 
determiner  ces  principes. 

En  achevant,  M.  de  Lapradelle  observe 
que  la  grande  question  qui  se  pose  est  celle  de 
savoir  quelle  attitude  la  Cour  devra  prendre  si, 
dans  un  cas  determine',  la  jurisprudence  fait  d6- 
faut  et  s'il  n'y  a  pas  d'accord  general  sur  un 
principe  a  appliquer.  M.  de  Lapradelle  croit 
qu'il  faudrait  ajouter  un  No.  5  au  texte  pour 
re"gler  cette  question. 


Le  PRESIDENT  repond  d'abord  aux  objec- 
tions soulev^es  par  M.  Ricci-Busatti.  Celui-ci 
declare  qu'il  faut  appliquer  cumulativement  les 
differentes  sources  du  droit.  Cela  peut  etre  vrai 
dans  un  cas  donne\  Neanmoins  une  classification 
graduee  des  sources  s'impose. 

M.  Ricci-Busatti  formule  aussi  des  ob- 
jections centre  le  No.  3,  mais  le  President 
fait  observer  que  ce  nume"ro  est  n6cessaire  pour 
parer  a  1'eVentualite  d'un  non  Llquet.  Quant  aux  ob- 
jections formulas  au  sujet  du  No.  4,  le  P  r  6  s  i- 
d e n t  s'dtonne  de  voir  que  M.  Ricci-Busatti 
n'accepte  pas  la  doctrine  comme  element  d'inter- 
pr^tation.  Get  element  ne  doit  avoir  qu'un  carac- 
tere  subsidiaire;  le  juge  ne  doit  s'en  servir  qu'a 
titre  suppldtif  en  vue  d'elucider  les  regies  du 
droit  international.  La  doctrine  et  la  jurisprudence 
ne  cr^ent  pas  de  regies,  sans  doute,  mais  elles 
concourent  k  la  determination  des  regies  qui 
existent.  Le  juge  devra  recourir  au  double  trdsor 
de  1'interpr^tation  jurisprudentielle  et  doctrinale, 
mais  ces  tr^sors  conservent  un  caractere  dluci- 
dateur.  « 


publicist^  are  hardly  ever  agreed  upon  a  point 
of  law,  such  a  provision  as  that  contained  in 
point  4  of  the  project  put  forward  by  Mr.  Root 
took  away  any  ini]xjrtance  from  their  works. 

M.  de  Lapradelle  thought  that  jurispru< 
dence  was  more  important  than  doctrine,  since 
the  judges  in  pronouncing  sentence  had  a  prac- 
tical end  in  view.  If  it  were  wished  to  include 
doctrine  as  a  source  it  should  be  at  any  rate 
limited  .to  coinciding  doctrines  of  qunlitu'.l 
authors  in  the  countries  concerned  in  the  case. 
It  certainly  would  be  necessary  to  make  a  clas- 
sification: the  various  expressions  of  doctrine 
would  be  arranged  according  to  their  importance. 
The  resolutions  of  the  Institute  of  Internatio- 
nal Law,  for  example,  would  have  to  be  taken 
into  account  to  a  considerable  extent. 

To  avoid  going  too  much  into  detail,  M.  de 
Lapradelle  thought  it  preferable  to  keep  to 
a  simple  phrase:  such,  for  example,  as  "the  gene- 
ral principles  of  law",  without  indicating  exactly 
the  sources  from  which  these  principles  should 
be  derived. 

Finally,  M.  de  Lapradelle  observed  that 
the  great  question  which  presented  itself  was 
what  attitude  the  Court  would  take  if  in  a  cer- 
tain case,  jurisprudence  failed  and  there  was  no 
generally  accepted  principle  applicable.  M.  de 
Lapradelle  thought  that  there  ought  to  be 
added  to  the  draft  a  fifth  point  to  deal  with 
this  question. 

The  PRESIDENT  first  of  all  answered  the 
objection  made  by  M.  Ricci-Busatti.  The 
latter  had  said  that  the  different  sources  of  law 
should  be  rn^de  use  of  simultaneously.  That 
might  be  done  in  given  cases.  Nevertheless  a 
classified  graduation  of  sources  is  necessary. 

M.  Ricci-Busatti  also  had  raised  objec- 
tions to  point  3,  but  the  President  obser- 
ved that  this  Article  was  necessary  to  meet  the 
possibility  of  a  non-liquet.  As  to  the  objections 
raised  to  point  4,  the  President  was  astonished 
to  find  that  M.  Ricci-Busatti  did  not  accept 
doctrine  as  an  element  of  interpretation.  This 
element  could  only  be  of  a  subsidiary  nature  j 
the  judge  should  only  use  it  in  a  supplementary 
way  to  clarify  the  rules  of  international  law.  Doc- 
trine and  jurisprudence  no  doubt  do  not  create 
law;  but  they  assist  in  determining  rules  which 
exist.  A  judge  should  make  use  of  both  jurispru- 
dence and  doctrine,  but  they  should  serve  only 
as  elucidation. 

The  President  added  that  if  Mr.  Root's  text 
were  accepted  they  would  have  done  a  satisfac 
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Le  President  ajoute  que  si  Ton  accepte  le 
texte  de  Mr.  Root,  on  fera  une  oeuvre  satisfai- 
sante  et  on  fournira  au  juge  une  base  solide  pour 
ses  jugements. 

Le  President  regrette  que  M.  de  Lapra- 
dele  ne  voie  pas  la  valeur  du  No.  4.  La  faculte 
pour  le  juge  de  se  servir  des  elements  mention- 
nes  dans  ce  paragraphe  n'est  pas  dangereuse, 
parce  qu'on  n'y  a  recours  qu'a  titre  elucidateur 
et  suppletif.  Pour  donner  satisfaction  a  M.  de 
Lapradelle,  le  President  et  Lord  Phil- 
Jimore  ne  s'opposeront  pas  a  supprimer  dans  ce 
paragraphe  le  mot  ,,concordante"  et  a  le  rempla- 
cer  par  des  termes  meilleurs,  mais  il  prie  M.  de 
Lapradelle  de  ne  point  insister  sur  une  mo- 
dification plus  radicale. 

Une  discussion  s'engage  alors  entre  M.  de  La- 
pradelle, le  President  et  Lord  Philli- 
m  o  r  e,  a  la  suite  de  laquelle  le  No.  4  est  libelle 
comme  suit:  ,,L'autorite  des  decisions  judiciaires 
et  la  doctrine  des  publicistes  les  plus  qualifies 
des  differentes  nations." 

M.  RICCI-BUSATTI  croit  que  le  texte  devrait 
encore  etre  retouche.  II  prefererait  une  formule 
aussi  breve  que  possible. 

II  maintient  en  partie  ses  amendements  et  in- 
siste  notamment  sur  la  suppression  des  mots 
,,dans  1'ordre  successif"  etc.  du  preambule  du 
texte  de  Mr.  Root.  Non  seulement  ces  mots 
sont  superflus,  mais  ils  pourraient  aussi  suggerer 
1'idee  que  le  juge  ne  serait  pas  autorise  a  puiser 
a  une  source  mentionnee,  p.e.,  dans  le  No.  3, 
avant  d'avoir  applique  les  Conventions  et  les 
coutumes,  mentionnees  respectivement  dans  les 
Nos.  I  et  2,  ce  qui  serait  m^connaitre.  les  inten- 
tions du  Comite'. 

Le  PRESIDENT  remarque  qu'il  existe  cepen- 
dant  une  gradation  naturelle.  Si  deux  Etats  ont 
conclu  un  traite  dans  lequel  se  trouve  la  solution 
du  differend,  la  Cour  ne  peut  pas  appliquer  la 
coutume,  et  laisser  de  cot£  le  traite.  S'il  existe 
une  coutume  notoire,  il  n'y  a  pas  lieu  de  recourir 
aux  principes  generaux  du  droit.  Nous  indiquons 
un  ordre  de  precellence  naturel  sans  proscrire 
eventuellement  la  concordance  de  plusieurs 
sources. 

M.  RICCI-BUSATTI  maintient  son  point  de 
vue.  Si  par  1'expression  ,, ordre  successif"  on  veut 
dire  seulement  qu'une  convention  prime,  p.  ex. 
le  droit  coutumier,  elle  est  inutile:  c'est  un  prin- 
cipe  fondamental  du  droit  que  la  loi  speciale 
prime  la  loi  g£ne"rale;  mais  elle  semble  me'con- 
naitre  1'application  simultanee  qui  peut  etre  faite 
de  ces  categories,  ainsi  que  le  caractere  diffe- 
rent des  unes  et  des  autres. 


tory  piece  of  work  and  would  have  given  the 
judge  a  substantial  basis  for  his  decisions. 

The  President  regretted  that  M.  de  La- 
pradelle did  not  see  the  value  of  the  4th 
point.  The  judge's  right  to  make  use  of  the 
elements  mentioned  in  this  paragraph  is  not  a 
dangerous  one  as  it  would  only  be  for  elucidating 
and  supplementary  purposes.  In  order  to  sa*- 
tisfy  M.  de  Lapradelle,  the  President  and 
Lord  Phillimore  would  not  object  to 
omitting  under  this  paragraph  the  word  "co- 
inciding" and  to  replace  it  by  a  better  word,  but 
he  begged  M.  de  Lapradelle  not  to  insist 
upon  a  more  radical  alteration. 

A  discussion  followed  between  M.  de  Lapra- 
delle, the  President  and  Lord  Philli- 
more, as  a  result  of  which  point  4  was  worded 
as  follows :  "The  authority  of  judicial  decisions 
'  and  the  doctrines  of  the  best  qualified  writers  of 
the  various  nations". 


IM.  RICCI-BUSATTI  thoug-ht  that  the  text 
should  have  further  revision.  He  preferred  a 
formula  as  short  as  possible. 

He  sustained  some  of  his  amendments  and 
insisted  especially  on  the  suppression  of  the 
words  "dans  1'ordre  successif"  etc.  in  the  pream- 
ble of  Mr.  Rood's  draft.  Tlhese  words  were  not 
only  superfluous,  but  they  might  also  suggest 
tlhe  idea  that  the  judgie  was  not  authorised  to 
draw  upon  a  certain  source,  for  instance  point  3, 
before  having  applied  conventions  and  customs 
mentioned  respectively  in  points  I  and  2.  That 
would  be  a  Imisinterpretation  of  the  Committee's 
intentions. 

The  PRESIDENT  remarked  however,  that 
there  was  a  natural  classification.  If  two  States 
concluded  a  treaty  in  which  the  solution  of  the 
dispute  could  be  found,  the  Court  must  not  apply 
international  custom  and  neglect  the  treaty.  If 
a  well  known  custom  exists,  there  is  no  occasion 
to  resort  to  a  general  principle  of  law.  We  shall 
indicate  an  order  of  natural  precetlence,  without 
requiring  in  a  given  case  the  agreement  of  se- 
veral sources. 

M.  RICCI-BUSATTI  held  to  his  opinion.  If 
the  expression  "ordre  successif"  only  meant  that 
a  Convention  should  be  considered  before,  for 
instance,  Customary  law,  it  is  unnecessary.  It  is 
a  fundamental  principle  of  law  that  a  special 
rule  goes  before  general  law.  This  expression 
also  seems  to  fail  to  recognise  that  these  various 
sources  may  be  applied  simultaneously,  and  also 
that  the  nature  of  each  source  differs. 
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II  signale  quelques  autres  modifications  qu'il 
serait  utile,  selon  lui,  d'apporter  au  texte:  bien 
des  phrases  sont  superflues;  tandis  que,  d'autre 
part,  le  projet,  tel  qu'il  est  redige",  n'exclut  pas 
la  possibility  d'un  non  tiquet;  il  s'agit  de  ,,sour- 
ces"  plutot  que  de  ,,regles"  du  droit;  enfin,  la 
jurisprudence  et  la  doctrine  ne  peuvent  etre  mises 
au  m6me  rang  que  les  autres  sources,  et  ne 
doivent  pas  £tre  utilises  de  la  meme  fagon,  bien 
qu'elles  doivent  toujours  etre  pr£sentes  a  1'esprit 
du  juge. 

LORD  PHILLIMORE  estime  qu'il  est  d'ac- 
cord  avec  M.  Ricci-Busatti.  Tous  les  mem- 
bres,  d'ailleurs,  sont  d'accord  sur  le  fond,  et  la 
critique  ne  peut  porter  que  sur  la  forme.  Dans 
ces  circonstances,  il  propose  qu'on  abandonne, 
pour  le  moment,  la  discussion  de  la  question  des 
regies  a  appliquer,  pour  aborder  celle  des  regies 
de  procedure. 

M.  HAGERUP  declare  que,  se  ralliant  au  de"- 
sir  de  M.  Ricci-Busatti,  il  voudrait  que  Ton 
supprimat  1'expression  ,,ordre  successif". 

M.  DE  LAPRADELLE  observe  qu'on  peut 
regarder  cette  expression  comme  superflue,  puis- 
que  1'ordre  dans  lequel  on  doit  consulter  les 
sources  est  indique"  de"ja  dans  l'6nume'ration. 

Le  PRESIDENT  de"sirerait  maintenir  1'expres- 
sion, mais  attache  peu  d'importance  a  ce  point. 

M.  ALTAMIRA  fait  observer  que  le  langage 
juridique  precede  partout  par  pl^onasmes.  En 
maintenant  cette  expression  on  ne  ferait  done  que 
suivre  une  tradition  sdculaire. 

Le  PRESIDENT  constate,  apres  avoir  consult^ 
les  membres  du  Comite",  que,  sous  le  benefice 
des  observations  faites,  le  texte  peut  etre  con- 
side"r£  corrime  vote",  sauf  redaction  finale  en  se- 
conde  lecture. 

M.  DE  LAPRADELLE  propose  de  faire  in- 
se"rer  dans  le  premier  aline'a  du  preambule  les 
mots  ,,de  droit";  I'alin6a  serait  ainsi  congu:  ,,les 
regies  de  droit  a  appliquer"  etc. 

M.  HAGERUP,  LORD  PHILLIMORE  et 
Mr.  ROOT  se  rallient  a  cette  proposition,  k  la- 
quelle  le  PRESIDENT  ne  s'oppose  pas. 

Le  PRESIDENT  ouvre  la  discussion  sur  les 
regies  de  procedure.  II  remarque  qu'on  a  pro- 
pos6  de  prendre  comme  base  des  discussions  le 
projet  dit  des  ,,Cinq  Puissances".  Le  P r ^si- 
de n  t  ne  s'oppose  pas  a  cette  proposition,  bien 
que  personnellement  il  eut  pre"fe"r£  le  texte  offi- 
ciel  de  1907. 


He  pointed  out  some  other  modifications  which 
it  seemed  to  him  advisable  to  introduce  in  the 
text ;  many  phrases  were  superfluous,  while  on  the 
other  hand  the  project  as  drafted  did  not  prevent 
the  possibility  of  a  non-liquet;  it  dealt  rather 
with  "sources"  than  with  "rules"  of  law;  at  any 
rate  jurisprudence  and  doctrine  may  not  be 
placed  on  the  same  level  as  the  other  sources 
and  must  not  be  used  in  the  same  way ;  although 
they  must  always  be  borne  in  mind  by  the  judge. 

LORD  PHILLIMORE  felt  that  he  agrn-d 
with  M.  Ricci-Busatti;  furthermore  all 
the  members  were  agreed  upon  the  principle, 
and  form  only  could  be  criticized.  Under  these 
conditions  he  proposed  that  the  discussion  of 
the  question  of  the  law  to  be  applied  should  be 
left  for  the  moment,  in  order  to  consider  the  rules 
of  procedure. 

M.  HAGERUP  declared  that  he  agreed  with 
M.  Ricci-Busatti  and  wished  to  have  the 
expression  "ordre  successif  suppressed. 

M.  DE  LAPRADELLE  observed  that  this 
expression  might  be  considered  superfluous  since 
the  order  in  which  the  sources  should  be  con- 
sulted was  already  indicated  in  the  enumeration. 

The  PRESIDENT  wished  to  keep  the  expres- 
sion but  attached  little  importance  to  it. 

M.  ALTAMIRA  pointed  out  that  legal  lan- 
guage always  uses  pleonasms.  By  keeping  this 
expression,  therefore,  they  would  only  be  fol- 
lowing an  age-old  tradition. 

Tihe  PRESIDENT,  after  having  consulted  the 
members  of  the  Committee,  stated  that,  with 
the  modifications  following  from  the  observa- 
tions made,  the  draft  might  be  considered  as 
agreed  upon,  except  as  concerned  final  drafting 
for  the  second  reading. 

M.  DE  "LAPRADELLE  proposed  to  insert 
in  the  first  paragraph  of  the  preamble  the  words 
"of  law";  the  paragraph  would  then  run:  "the 
rules  of  law  to  be  applied"  etc. 

M.  HAGERUP,  LORD  PHILLIMORE  and 
Mr.  ROOT  agreed  with  this  suggestion.  The 
PRESIDENT  did  not  oppose  it. 

The  PRESIDENT  opened  the  discussion  on 
the  rules  of  procedure.  He  said  that  it  had  been 
proposed  to  take  the  project  of  the  Five  Powers 
as  the  basis  for  the  discussion.  He  did  not  oppose 
this  suggestion,  although  personally  he  would 
have  preferred  the  official  text  of  1907. 
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II  observe,  en  effet,  que  le  texte  du  projet  des 
Cinq  Puissances  ne  fait  que  reproduire,  avec  quel- 
ques  modifications,  les  regies  de  procedure  de 
i.a  Convention  de  1907. 

Mr.  ROOT  rappelle  que,  lors  de  la  premiere 
stance  du  Comite,  il  a  propose  de  prendre  pour 
base  des  discussions  cette  Convention.  Cepen- 
dant  le  Comite  est  maintenant  d'accord  pour 
prendre  comme  base  le  projet  des  Cinq  Puis- 
sances. 

Mr.  Root  croit  que  les  deux  choses  reviennent 
a  peu  pres  au  meme,  d'autant  plus  qu'on  a  con- 
venu  de  considerer  le  projet  des  Cinq  Puissances 
comme  un  rapport  de  commission  sur  les  textes 
anterieurs. 

Avant  de  quitter  les  Etats-Unis,  Mr.  Root  et 
Mr.  Brown  Scott  ont  fait  preparer  un  tableau 
synoptique  comprenant  les  dispositions  de  tous 
ces  textes,  y  compris  le  projet  des  Cinq  Puis- 
sances, relatives  a  la  procedure.  Si  le  Comite  n'a 
pas  d'objection,  il  fera  distribuer  ce  tableau. 
(Voir  annexe  3). 

Le  PRESIDENT  remercie  Mr.  Root  au  nom 
du  Comite.  II  desire  cependant  qu'il  soit  bien 
entendu  que  c'est  seulement  pour  les  regies  de 
procedure  que  le  projet  des  Cinq  Puissances  ser- 
vira  de  base  aux  discussions. 

Les  dispositions  de  ce  projet  relatives  a  la  pro- 
cedure sont  alors  prises  en  consideration. 

Article  29: 

Apres  une  courte  discussion,  au  cours  de  la- 
quelle  on  s'est  entendu  pour  supprimer  les 
mots  ,,de  la  section  pour  la  procedure  sommaire" 
et  pour  reconnaitre  que  la  question  de  la  langue 
k  employer  par  les  parties  doit  etre  consideree 
dans  chaque  cas  special,  on  tombe  d'accord  sur 
le  texte  suivant: 


He  pointed  out  that  as  a  matter  of  fact  the 
text  of  the  project  of  the  Five  Powers,  only  re- 
produced, with  some  modifications,  the  rules  of 
procedure  of  the  Convention  of  1907. 

Mr.  ROOT  recalled  that  at  the  first  meeting 
of  the  Committee  he  had  proposed  to  take  that 
Convention  as  a  basis  for  discussion.  However, 
the  Committee  was  now  agreed  to  take  the  pro- 
ject of  the  Five  Powers  as  base. 

Mr.  Root  thought  that  the  two  things  amoun- 
ted to  about  the  same,  especially  since  it 
had  been  decided  to  consider  the  project  of  the 
Five  Powers  as  the  report  of  a  sub-Committee  on 
previous  schemes. 

Before  leaving  the  United  States,  Mr.  Root 
and  Mr.  James  Brown  Scott  had  prepared  a 
table  of  synopses  containing  the  provisions  of 
all  these  texts  regarding  procedure,  including 
the  project  of  the  Five  Powers.  If  the  Committee 
had  no  objection  he  would  have  this  table  dis- 
tributed. (See  Annex  3). 

The  PRESIDENT  thanked  Mr.  Root  in 
name  of  the  Committee.  Hie  wished  it  to  be 
clearly  understood,  however,  that  it  was  only 
in  connection  with  the  rules  of  procedure  that 
the  project  of  the  Five  Powers  would  serve  as  a» 
basis  for  discussion. 

The  dispositions  of  this  project  relating  to  pro- 
cedure were  then  considered: 

Article  29: 

After  a  short  discussion  during  which  it  was 
agreed  to  omit  the  words  "by  the  section  of 
summary  procedure",  and  to  recognise  that  the 
question  of  the  language  to  be  used  by  the  parties 
must  be  considered  in  each  separate  case,  the 
following  was  agreed  upon: 


,,La  langue  de  la  Cour  est  le  Francais,  a  moins  "The  language  to  be  used  by  the  Court  shall  be 
qu'il  n'en  soit  decide  autrerruent  a  la  demande  French,  unless  at  the  request  of  the  contesting 
des  parties."  *  parties  it  shall  be  otherwise  decided". 


Article  30: 

Apres  un  echange  de  vues  entre  les  membres, 
au  cours  duquel  on  reconnait  la  necessite  de 
stipuler  que  la  partie  demanderesse  doit  toujours, 
soit  directement  soit  par  I'mtermediaire  de  la 
Cour,  notifier  a  la  partie  adverse  1'objet  du  litige 
et  les  fondements  des  preventions,  et  au  cours 
duquel  on  reconnait  que,  meme  au  cas  ou  les 
deux  parties  conviennent  d'aller  devant  la  Cour, 
1'une  d'elles  peut  toujours  etre  consid6ree  comme 
demanderesse,  les  membres  du  Comite  se  mettent 
d'accord  sur  la  redaction  suivante: 


Article  30: 

After  the  members  had  discussed  the  matter, 
it  was  agreed  that  the  plaintiff  must  always  either 
directly,  or  through  the  Court,  notify  the  op- 
posing party  of  the  subject  of  the  case  and  the 
grounds  upon  which  the  case  was  based.  It  was 
also  recognised  that  even  when  both  parties 
agree  to  appeal  to  the  Court,  one  of  them  might 
always  be  considered  as  the  plaintiff.  The  mem- 
bers of  the  Committee  agreed  upon  a  wording 
corresponding  to  the  following: 


—  340  - 


,,La  Cour  est  saisie,  sous  forme  d'une  requete, 
adressde  par  la  partie  demanderesse  au  greffe  de 
la  Cour.  Cette  requete  indique  1'objet  du  diffe"- 
rend;  elle  de*signe  les  parties  en  cause. 

La  Cour  notifie  d'office  et  sans  deUai  k  la  partie 
adverse  copie  certified  conforme  de  la  requete." 


Article  31: 

Lors  de  la  discussion  de  cet  article  on  a  con- 
sider^, entre  autres,  la  question,  ddbattue  k  une 
stance  antdrieure,  du  droit  que  les  particuliers 
auraient  de  se  faire  representer  devant  la  Cour 
dans  des  cas  ou  leurs  Gouvernements  auront 
pris  fait  et  cause  pour  eux.  On  est  d'accord  pour 
reconnaitre : 

1.  qu'il  doit  tou jours  y  avoir  un  agent,  chargd 
de   repre'senter    la    partie,   de  conserver  et 
rddiger  les  documents,  de  recevoir  les  noti- 
fications, etc.; 

2.  qu'il  ne  doit  y  avoir  qu'un  agent  pour  cha- 
que  partie  et  que,   le  Gouvernemerit   dtant 
toujours  dominus  litis,  1'agent  doit  etre  le 
representant  du  Gouvernement; 

3.  que  la  question  du  droit  qu'un  particulier,, 
associe"    avec    son    Gouvernement  dans   un 
litige,  aurait  de  se  faire  representer  dans  le 
proces,  est  une   question  d'ordre   interieur, 
entre  le  particulier  et  le  Gouvernement. 

Le  Comite*  a  adopte"   la  redaction  suivante: 
,,Les    parties    nomment    des    agents   pour  les 
representer  aupres  de  la  Cour;  elles  peuvent  en 
outre  charger  des  conseils  ou  avocats  de  la  de- 
fense de  leurs  droits  et  interests  devant  la  Cour." 

Article  32: 

Au  cours  de  la  discussion  sur  cet  article,  on 
convient  d'abord  de  faire  de  1'alinea  4  un  ar- 
ticle sdpare  a  inserer  entre  les  articles  33  et  34 
actuels.  On  convient  ensuite  que  le  mot  ,,instruc- 
tion",  dont  se  sert  1'article  32,  prete  a  interpre- 
tation. 

On  reconnait  egalement  qu'en  general,  il  faut 
s'en  tenir  autant  que  possible  aux  textes  adopted 
en  1899  et  en  1907  et  par  le  projet  des  Cinq 
Puissances;  on  reconnait  spdcialement  1'utilite  de 
maintenir  la  regie  appliquee,  dans  la  pratique, 
devant  les  tribunaux  d'arbitrage,  de  joindre  aux 
memoires  et  contre-mdmoires  toutes  les  pieces 
justificatives. 

MM.  FERNANDES  et  ALTAMIRA  signa- 
lent  qu'on  pourrait  avec  avantage  tenir  compte 
de  la  regie  de  procedure  du  droit  iberien,  d'apres 


"Recourse  to  the  Court  shall  take  the  form 
of  an  application  addressed  by  the  plaintiff  party 
to  the  registry  of  the  Court.  Such  application 
shall  indicate  the  subject  of  the  dispute;  it  shall 
also  name  the  contesting  Parties. 

The  Court  shall  forthwith  furnish  the  opposing 
party  with  a  certified  copy  of  the  application", 

Article  31: 

During  the  discussion  of  this  Article,  among 
others,  the  question  raised  at  an  earlier  meeting, 
whether  private  individuals  should  have  the  right 
to  be  represented  before  the  Court  in  cases  which 
their  Governments  had  adopted  in  their  behalf' 
was  discussed.  It  was  agreed  that : 

1.  there  must  always  be  an  agent  appointed 
to  represent  a  party,  to  keep  and  prepare 
documents,    and    to    receive    communica- 
tions etc.  ; 

2.  there  must  always  be  but  one  agent  for 
each  party,  and  as  the  Government  is  al- 
ways the  dominus  litis,  the  agent  must  be 
the  representative  of  the  Government; 

3.  the  right  of  a  private  individual,  associated 
with  his  Government  in  a  suit,  to  have  an 
agent  of  his  own,  is  a  domestic  question 
concerning  the  individual  and  the  Govern- 
ment. 

The  Committee  adopted  the  following : 
"The  parties  shall  appoint  agents  to  represent 
them  on  the  Court ;  further  they  may  entrust  the 
defence  of  their  rights  and  interests  before  the 
Court  to  counsel  or  advocates". 

Article  32: 

During  the  discussion  on  this  Article  it  was 
agreed  first  to  make  Paragraph  4  into  a-  separate 
Article  to  be  inserted  between  the  present  Arti- 
cles 33  and  34.  It  was  then  agreed  that  the  word 
"instruction"  (preliminary  proceedings),  used  in 
Article  3(2,  is  liable  to  misunderstanding. 

It  was  also  recognised  that,  generally  speaking, 
the  text  adopted  in  1899,  1907  and  in  the  Five 
Powers'  plan  must  be  retained  as  far  as  pos- 
sible; and  the  advantage  of  retaining  the  rule 
applied  in  practice  before  Courts  of  Arbitration, 
that  is  to  say,  attaching  all  supporting  docu- 
ments to  cases  and  counter-cases,  was  especi- 
ally  recognised. 

MM.  FERNANDES  and  ALTjAMIRA  pom 
ted  out  that  use  might  with  advantage  be  made 
of  the  rule  of  procedure  of  the   Iberian    Law, 
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laquelle  le  proces  comprend  trois  phases  distinc- 
tes:  la  position  de  la  question,  la  presentation  des 
preuves  et  les  debats.  La  position  de  la  question, 
d'autre  part,  comprend  trois  e"le"ments;  1'exposition 
des  faits,  le  fondement  de  djroit  et  la  conclusion 
ou  demande. 

Sur  la  base  de  ce  precedent,  M.  Fernandes 
soumet  le  pro  jet  de  texte  suivant:  ,,L'instruction 
comprend  trois  phases: 

1.  la  position  de  la  question  par  1'introduction 
des  memoires  et  des  conclusions  des  parties; 

2.  la  production  des  preuves; 

3.  les  debats  oraux." 

Le  PRESIDENT  hesite  a  approuver  ici  ce 
texte. 

D'autre  part,  LORD  PHILLIMORE  et  M. 
HAGERUP  s'y  rallient  en  principe.  II  est  con- 
venu  de  reserver  la  redaction  finale  de  1'article  32, 
ainsi  que  celle  de  1'article  a  inserer  apres  1'ar- 
ticle  33.  Cependant,  on  tombe  d'accord  sur  les 
formules  suivantes,  qui  serviront  de  base  a  la 
redaction  finale: 

Article  32. 

,,La  procedure  devant  la  Cour  comprend  deux 
phases,  1'une  ecrite,  1'autre  orale. 

La  phase  ecrite  consiste  dans  la  communica- 
tion faite  aux  juges  et  a  la  partie  adverse  de  con- 
clusions de"taillees  et  precises,  des  memoires,  des 
contre-memoires,  et,  au  besoin,  des  repliques. 

Les  parties  joignent  toutes  pieces  et  tous  docu- 
ments invoques  par  elles  a  1'appui  de  leur  cause. 
Cette  communication  a  lieu  directement  ou  par 
1'intermediaire  du  greffe,  dans  1'ordre  et  dans  les 
delais  determines  par  la  Cour". 

Article   336/5. 

,,La  phase  orale  consiste  dans  1'audition de  toute 
personne,  te"moin  ou  expert,  que  la  Cour  decide 
d'entendre  a  la  demande  des  Parties,  et  dans  les 
explications  que  les  parties  fournissent  a  la  Cour, 
soit  sur  sa  demande,  soit  spontanement". 

-M.  HAGERUP  remarque  qu'il  n'y  a  pas  de 
divergences  d'opinions  sur  le  fond;  les  objections 
ne  visent  que  des  questions  de  redaction.  II  pro- 
pose qu'un  Comite  de  redaction  soit  nomine"  pour 
examiner  les  regies  de  procedure. 

Le  PRESIDENT  suggere  l'ide"e  de  se  re"unir 
de  nouveau  a  5  heures  de  1'apres-midi  pour  con- 
siderer  les  regies  de  procedure.  II  demande  au 
Secretaire  du  Comite  si  le  Secretariat  serait  en 
-urc  d'executer  le  surcroit  de  travail  que  cette 
reunion  entrainerait. 


which  laid  down  that  the  process  includes  three 
distinct  phases :  the  presentation  of  the  case,  the 
submission  of  evidence,  and  the  debate.  The  pre- 
sentation of  the  case  also  includes  three  points: 
the  statement  of  facts,  the  legal  grounds,  and  the 
conclusion. 

Upon  this  basis,  M.  Fernandes  submitted 
the  following  draft:  "Tihe  preliminary  proceed- 
ings shall  include  three  phases  : 

1.  the  statement  of  the  question  by  the  intro- 
duction of  the  cases  and  conclusions  of  the 
parties  ; 

2.  the  submission  of  evidence; 

3.  the  oral  discussions". 

The  PRESIDENT  hesitated  to  approve  here 
of  this  draft. 

On  the  other  hand,  LORD  PHjILLIMjORE 
and  M.  HAGERUP  agreed  with  it  on  principle. 
It  was  agreed  to  postpone  the  final  drafting  of 
Article  32,  and  also  of  the  article  to  be  inserted 
after  Article  33.  However,  the  following  clauses 
were  agreed  on  to  serve  as  basis  for  the  final 
drafting : 

Article  32. 

"The  procedure  before  the  Court  to  be  divided 
into  2  phases,  one  written,  one  oral. 

The  proceedings  in  writing  to  include  the 
communication  to  the  judges  and  to  the  opposing 
party  of  all  detailed  conclusions,  cases,  counter- 
cases,  and,  if  necessary,  replies. 

The  parties  to  attach  thereto  all  evidence  and 
documents  used  by  them  in  support  of  the  case. 
Tihese  communications  to  be  made  direct  or 
through  the  registrar  in  the  order  and  within 
the  periods  to  be  fixed  by  the  Court". 

Article  33^5. 

"Tihe  oral  phase  shall  consist  of  the  hearing  of 
all  witnesses  and  experts  whom  the  Court  may 
decide  to!  .hear  a,t  the  request  of  the  parties,  and  of 
the  explanations  made  by  the  parties  to  the 
Court,  whether  at  its  request  or  spontanously". 

M.  HAGERUP  pointed  out  there  was  no  dif- 
ference of  opinion  on  the  principles,  but  simply 
on  points  of  drafting.  He  proposed  that  a  drafting 
Committee  should  be  appointed  to  examine  the 
rules  of  procedure. 

The  PRESIDENT  suggested  that  they  should 
meet  again  at  5  o'clock  in  the  afternoon  to  con- 
sider the  rules  of  procedure.  He  asked  the  Se- 
cretary of  the  Committee  whether  the  Secretariat 
would  be  able  to  carry  out  the  additional  work 
caused  by  this  meeting. 
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M.  ANZILOTTI  r^pond  ndgativement. 

Le  PRESIDENT,  dans  ces  circonstances,  retire 
sa  suggestion. 

LORD  PHILLIMORE  propose  egalement  la 
nomination  d'un  Comite  de  redaction.  Tous  les 
membres  devraient  envoyer  par  e"crit  k  ce  Comite 
leurs  projets  d'amendements  au  texte  qui  sert  de 
base  de  discussion. 

Le  PRESIDENT  exprime  des  doutes  sur  1'ef- 
ficacitd  de  cette  mdthode. 

Mr.  ROOT  constate  qu'il  n'y  a  pas  de  diver- 
gences d'opinions  ve"ritables.  II  croit  que  les 
divergences  qui  existent  tirent  en  grande  partie 
leur  origine  des  differences  qui  existent  entre  le 
droit  continental  et  le  droit  anglo-ame'ricain.  Ces 
differences  sont  k  la  base  de  la  plupart  des  con- 
t  reverses. 

Pour  cette  raison,  il  suggere  1'idee  de  laisser  k 
un  Comite  comprenant  un  representant  de  1'dcole 
continentale  et  un  de  1'ecole  anglo-amdricaine, 
le  soin  de  concilier  les  divergences. 

M.  DE  LAPRADELLE  ne  partage  pas  1'avis 
de  Mr.  Root.  II  croit  qu'il  s'agit  seulement  de 
trouver  un  meilleur  texte  pour  exprimer  des  regies 
sur  lesquelles  on  est  en  somme  d'accord.  II  pense 
partant  qu'il  est  preferable  de  continuer  la  dis- 
cussion des  regies  de  procedure. 

M.  ADATCI  est  d'avis  que  la  methode  sug- 
par  M.  de  Lapradelle  est  la  plus  pra- 
tique. 

Le  PRESIDENT  dit  que  le  Comite  discutera 
lundi  prochain  les  differents  projets  qui  ont  ete 
soumis  par  les  membres  relativement  k  1'orga- 
nisation  de  la  Cour.  Entre  temps,  la  discussion 
sur  les  regies  de  procedure  sera  suspendue.  Lors- 
que  le  Comite  sera  parvenu  a  un  resultat  quant 
k  1'organisation,  on  discutera  la  competence  de 
la  Cour,  question  qui  est  du  reste  presque  reso- 
lue.  Enfin  on  discutera  de  nouveau  les  regies 
de  procedure.  Les  discussions  auront  lieu  de 
preference  en  seance  pieniere. 

LORD  PHILLIMORE  desire  hater  les  tra- 
vaux  du  Comite.  Dans  cet  esprit,  il  propose  la 
nomination  d'un  petit  Comite;  il  propose  egale- 
ment  que  des  seances  aient  lieu  1'apres-midi. 

M.  HAGERUP  se  rallie  k  la  proposition  de  la 
nomination  d'un  Comite  de  redaction  qui  aurait 
k  s'occuper  de  la  redaction  des  textes  k  for- 
muler  par  le  Comite.  II  croit  aussi  qu'il  serait 


M.  ANZILOTTI  replied  in  the  negative. 


The    PRESIDENT 
proposal. 


therefore   withdrew    his 


LORD  PHILLIMORE  also  proposed  the  ap- 
pointment of  a  drafting  Committee.  All  members 
should  send  in  writing  to  this  sub-Committee 
their  proposed  amendments  to  the  text  which 
formed  the  basis  of  discussion. 

The  PRESIDENT  doubted  whether  this 
method  would  be  efficacious. 

Mr.  ROOT  said  there  were  no  real  differences 
of  opinion.  He  thought  that  the  differences  which 
existed  mainly  derived  from  the  difference 
which  exists  between  Continental  law  and  Angllo- 
American  law.  Tihese  differences  are  for  the  most 
part  the  basis  of  the  controversies. 

For  this  reason,  he  suggested  that  it  should  be 
left  to  a  Committee  consisting  of  a  representative 
of  the  Continental  school  and  one  of  the  Anglo- 
American  school  to  reconcile  these  differences. 

M.  DE  LAPRADELLE  did  not  agree  with 
Mr.  Root.  He  thought  it  was  only  a  question 
of  finding  a  better  wording  to  express  the 
rules  that  they  had  already  virtually  agreed 
upon.  He  thought  therefore  that  it  would  be 
preferable  to  continue  the  discussion  on  the  rules 
of  procedure. 

M.  ADATCI  thought  that  the  method  pro- 
posed by  M.  de  Laprade  lie  was  more  prac- 
tical. 

The  PRESIDENT  said  that  the  Committee 
would  discuss  on  the  following  Monday  the  dif- 
ferent proposals  submitted  by  members  concer- 
ning the  organisation  of  the  Court.  Meanwhile, 
the  discussion  on  the  rules  of  procedure  would 
be  suspended.  When  the  Committee  had  come 
to  an  agreement  on  the  question  of  organisation, 
the  competence  of  the  Court  would  be  consi- 
dered; this  question  was  almost  decided.  Lastly 
they  would  again  take  up  the  question  of  the 
rules  of  procedure.  Discussions  preferably  should 
take  place  at  full  meetings  of  the  Committee. 

LORD  PHILLIMORE  wished  to  hasten  the 
work  of  the  Committee.  Therefore  he  proposed 
to  appoint  a  small  sub-Committee.  He  also  pro- 
posed that  meetings  should  be  held  in  the  af- 
ternoon. 

M.  HAGERUP  supported  the  proposal  for 
the  appointment  of  a  drafting  Committee  which 
should  undertake  the  preparation  of  all  the  Arti- 
cles to  be  drawn  up  by  the  Committee.  He 
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necessaire  de  nommer  des  maintenant  un  rappor- 
teur. A  cet  e"gard  il  propose  le  nom  de  M.  de 
Lapradelle.  Le  Comitd  de  redaction  devrait 
etre  compose,  selon  M.  Hagerup,  du  Pre"si- 
d e n t,  du  Vice- President,  du  rapporteur  et 
d'un  membre  anglais  ou  ame'ricain. 

M.  ALTAMIRA  se  rallie  k  1'opinion  de  Lord 
P  h  i  1 1  i  m  o  r  e  dans  son  de"sir  de  hater  les  tra- 
vaux  du  Comite". 

M.  RICCI-BUSATTI  suggere  que  le  Comite 
pourrait  se  reunir  1'apres-midi;  mais  ces  reunions 
devraient  etre  seulement  officieuses,  et  un  proces- 
verbal  ne  serait  pas  necessaire. 

LORD  PHILLIMORE  se  rallie  a  cette  pro- 
position. 

M.  RICCI-BUSATTI  pre"sente  un  texte  relatif 
aux  regies  k  appliquer  par  la  Cour.  II  a  r6dige 
ce  texte  de  facon  a  se  rapprocher  autant  que  pos- 
sible du  texte  de  Mr.  Root  et  de  Lord  Phil- 
limore.  II  en  donne  lecture.  Si  Ton  ne  peut  se 
mettre  d'accord  sur  ce  texte,  il  exprime  le  de"sir 
qu'un  vote  soit  emis.  (Voir  annexe  4). 

M.  LODER,  d'accord  avec  M.  Hagerup, 
dit  qu'il  ne  suffit  pas  que  le  Comite  prepare  un 
texte  complet;  il  doit  faire  accompagner  ce  texte 
par  un  expos6  des  motifs,  ou  rapport,  signe  par 
autant  de  membres  que  possible. 

LORD  PHILLIMORE  prie  le  Comitd  de  ne 
s'occuper,  pour  le  moment,  que  des  regies  de 
procedure.  Ces  regies  pourraient  £tre  e"tudiees 
par  un  Comite",  qui  tiendrait  des  reunions  offi- 
cieuses en  presence  d'un  secretaire  seulement  et 
sans  proces-verbal,  ou  avec  un  proces-verbal  tres 
succinct. 

Le  PRESIDENT  se  rallie  k  la  proposition  de 
Lord  Phillimore  et  decide  qu'il  y  aura  une 
reunion  officieuse  lundi  a  5  heures  de  l'apres- 
midi  au  Palais  de  la  Paix. 

Les  projets  que  les  membres  voudraient  voir 
prendre  en  consideration  lors  de  cette  reunion, 
doivent  etre  pre"sente"s  par  e"crit  au  President. 

La  seance  est  leve"e  k  12  heures  40  de  l'apres- 
midi. 

Le  President: 

(signe)  Brn.  DESCAMPS. 

Le  Secretaire-General: 

(signe)  D.  ANZILOTTI. 


thought  also  that  it  would  be  necessary  to  ap- 
point at  once  the  member  to  make  the  report.  He 
proposed  M.  de  Lapradelle  for  this  appoint- 
ment. The  drafting  Committee  should  be  com- 
posed, in  M.  Hagerup's  opinion,  of  the  Pre- 
sident, the  Vice-President,  the  Reporter 
and  an  English  or  American  member. 

M.  ALTAMIRA  supported  Lord  Philli- 
more in  his  desire  to  hasten  the  work  of  the 
Committee. 

M.  RICCI-BUSATTI  suggested  that  the  Com- 
mittee might  meet  in  the  afternoon,  but  that  these 
meetings  should  only  be  unofficial,  and  that  a 
proces-verbal  would  not  be  necessary. 

LORD  PHILLIMORE  agreed  to  this  pro- 
posal. 

M.  RICCI-BUSATTI  presented  a  text  concer- 
ning the  rules  to  be  applied  by  the  Court.  He  had 
prepared  this  text  so  as  to  agree  as  far  as 
possible  with  the  wording  adopted  by  Mr.  Root 
and  Lord  Phillimore.  He  read  his  proposal. 
If  the  text  could  not  be  agreed  on,  he  wished  that 
a  vote  should  be  taken  upon  it.  (See  Annex  4). 

M.  LODER,  supported  by  M.  Hagerup, 
said  that  it  was  not  sufficient  for  the  Committee 
to  prepare  a  complete  text;  this  text  must  be 
accompanied  by  a  statement  of  reasons,  or  report, 
signed  by  as  many  of  the  members  as  possible. 

LORD  PHILLIMORE  requested  that  the 
Committee  confine  themselves  for  the  moment  to 
the  question  of  the  rules  of  procedure.  These  rules 
might  be  considered  by  a  sub-Committee  at  unof- 
ficial meetings  with  only  one  Secretary  and  no 
proces-verbal,  or  with  a  very  short  proces-verbal. 

The  PRESIDENT  agreed  with  Lord  Phil- 
1  i  m  o  r  e's  proposal  and  decided  that  there  should 
be  an  unofficial  meeting  at  5  o'clock  on  Monday 
afternoon  at  the  Peace  Palace. 

Any  proposals  that  members  wished  to  have 
considered  at  this  meeting  must  be  sent  in  writing 
to  the  President. 

The  meeting  closed  at   12.40  p.m. 


The  President: 

(signed)  Brn.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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ANNEXE  No.    i. 
Texte  amende  presente  par  Mr.  Root.  ') 

(Voir  annexe  3  ait  proems-verbal  tie  la 
13ieme  stance.) 

Les  regies  k  appliquer  par  la  Cour,  dans  les 
limites  de  la  competence  ci-dessus  prevue,  pour 
la  solution  des  differends  internationaux  sont  les 
buivantes,  dans  1'ordre  successif  ou  elles  s'impo- 
sent  k  son  examen: 


1.  le  droit  international  conventionnel,  soil 

ral,  soil  special,  comme  constituant  des  regies 
express^ment  adoptees  par  les  Etats  parties 
au  litige; 

2.  la  coutume  internationale  comme  attestation 
d'une  pratique  commune  des  nations,  accep- 
ted par  elles  comme  loi; 

3.  les  principes  generaux  de  droit  reconnus  par 
les  peuples  civilise's; 

4.  1'autorite  des  decisions  judiciaires  et  les  opi- 
nions des  publicistes,  comme  organes  d'ap- 
plication  et  de  developpement  du  droit. 


1)  Ce    texte  a  ete  provisoirement  adopte  sauf  redaction  finale  en 
seconde  lecture,  et  avec  les  modifications  suivantes : 

a)  Preambule;  lire:  ,,Les  regies  de  droit  a  appliquer"  etc. 
*)  No.  4;  lire:    ,,1'autorite  des  decisions  judiciaires  et  la  doctrine 
des   publicistes    Its   plus   qualifies  des  dijfdrentes 
nations,  comme"  etc. 


ANNEX  No.   i. 
Amended  text  submitted  by  Mr.  Root.  ') 

(See  Annex  3  to  Proems- Verbal  of  tin- 
13th  meeting.) 

The  following  rules  are  to  be  applied  by  the 
Court  within  the  limits  of  its  competence,  as 
described  above,  for  the  settlement  of  interna- 
tional disputes;  they  will  be  considered  in  the 
undermentioned  order : 

1.  conventional  international  law,  whether  ge- 
neral    or    special,    being    rules    expressly 
adopted  by  the  States  which  are  parties  to 
a  dispute; 

2.  international  custom,  being  recognised  prac- 
tice   between    nations    accepted    by   them 
as  law; 

3.  the  general  principles  of  law  recognised  by- 
civilised  nations; 

4.  the  authority  of  judicial  decisions  and  the 
opinions  of  writers  as  a  means  for  the  appli- 
cation and  development  of  law. 


1)    This    text    was    provisionally    adopted,    except    as    concerned 
final  drafting  for  the  second  reading,  and  with  the  following  alterations  : 

a)  Preamble;  read:  "The  following  rules  of  law  are  to  be  applied". 

b)  No.    4;    read:    ,,the    authority    of    judicial    decisions,    and  the 

doctrines    of  the   best   qualified  n-ritrm  of  the 
various  nations,  as"  etc. 


-  345  - 


ANNEXE   No.   2. 
Declaration  de  M.  Fernandes. 

II  me  semble  indispensable  de  trouver  a  tout 
prix  un  terrain  d'entente  pour  concilier  les  points 
de  vue  exprimes,  d'un  cote,  par  M.  le  Presi- 
dent, et,  de  1'autre,  par  Mr.  Root. 

La  question  en  vaut  la  peine,  car  elle  engage 
1'avenir  de  la  Cour. 

Mr.  Root  s'oppose,  en  s'appuyant  sur  d'ex- 
cellentes  raisons,  a  ce  que  les  juges,  sortant  de 
leur  role  specifique,  puissent,  non  seulement  ap- 
pliquer  la  loi  internationale,  mais  en  quelque 
maniere  la  creer.  II  croit  qu'un  grand  Etat  ne 
pourra  jamais  adherer  a  un  systeme  qui  1'expose 
a  voir  ses  differends  tranches  par  1'application 
d'une  regie  de  droit  qui  n'a  pas  regu  son  appro- 
bation, ou  -  ce  qui  serait  plus  grave  --  dont  il 
a  conteste  la  legitimite  d'une  facon  systematique 
'  et  traditionnelle. 

Je  crois  que  1'honorable  Mr.  Root  pourrait 
en  dire  autant  de  n'importe  quel  Etat,  et  peut- 
etre  a  plus  forte  raison,  de  ceux  qui  sont  ddpour- 
vus  de  puissance  militaire. 

Mais,  d'autre  part,  il  faut  reconnaitre  ce  qu'il 
y  a  de  vrai  et  de  sage  dans  la  proposition  de  M. 
le  President,  surtout  si  on  1'interprete  par 
I'eioquent  et  gene"reux  discours  qu'il  a  adresse" 
hier  au  Comite". 

Car  il  est  manifeste  que  si,  en  mettant  a  part 
le  droit  conventionnel,  les  juges  restent  confines 
dans  le  domaine  strict  de  la  coutume  internatio- 
nale (et  telle  est  la  pensee  de  Mr.  Root),  ils 
se  verront  enlever  la  possibility  de  rendre  justice 
dans  nombre  de  cas  qui  impliquent  des  rapports 
de  droit  entre  les  Etats  en  litige  et,  de  ce  fait, 
nettement  susceptibles  d'une  decision  judiciaire. 

Je  vise  les  differends  qui,  sans  etre  re"gis  par 
des  coutumes  -  soit  parce  qu'ils  sont  sans  pre- 
cedents, soit  parce  que  les  precedents  ne  sont 
pas  assez  nombreux  et  suivis  pour  qu'il  s'en  de"- 
gage  une  regie  coutumiere  relevent  cepen- 
dant  de  certains  principes  de  droit,  supe"rieurs  a 
toute  controverse. 

La  variete  multiforme  de  la  vie  quotidienne,  en 
depassant  toujours  les  provisions  du  legislateur, 
pr^sente  fre"quemment  de  telles  especes  aux  tri- 
bunaux  nationaux;  et  je  n'exagere  pas  si  je  dis 
que,  le  plus  souvent,  le  juge  ne  trouve  pas  de 
prescription  l^gale  topique  pour  trancher  la  ques- 
tion, et  se  trouve  dans  la  ne"cessitd  de  la  juger 


ANNEX  No.  2. 
Statement  of  M.  Fernandes. 

It  seems  to  me  essential  to  find  at  any  cost 
a  basis  for  conciliating  the  views  expressed  on 
the  one  hand  by  the  President  and  on  the 
other  by  Mr.  Root. 

The  question  merits  the  effort  because  the 
whole  future  of  the  Court  depends  upon  it. 

For  very  good  reasons  Mr.  Root  opposes 
granting  to  the  judges  -  •  in  addition  to  their 
ordinary  task  of  applying  international  law,  - 
the  power  to  some  extent  to  create  it.  He  be- 
lieves that  a  great  Power  could  never  agree  to  a 
system,  which-  would  lay  it  open  to  having  its 
disputes  settled  by  the  application  of  a  rule  which 
had  not  been  approved  by  it;  or,  what  will  be 
more  serious,  of  a  rule  whose  legality  it  had 
systematically  contested  at  all  times. 

I  think  that  Mr.  Root  might  say  the  same 
thing  of  any  State  whatever,  and  perhaps  with 
even  more  reason  of  those  not  provided  with 
military  power. 

But,  on  the  other  hand,  all  that  is  true  and 
wise  in  the  President's  proposal  must  be  re- 
cognised, especially  if  one  considers  it  in  the 
light  of  the  eloquent  and  noble  speech  which 
he  addressed  to  the  Committee  yesterday. 

For  it  is  obvious  that  if  the  judges  are  strictly 
confined,  apart  from  law  derived  from  Conven- 
tions and  Treaties,  to  the  use  of  international 
custom  (and  such  is  Mr.  Root's  idea)  the  pos- 
sibility of  administering  justice  in  many  cases 
which  involve  legal  relations  between  the  States 
concerned,  and  from  that  fact  clearly  capable  of 
legal  decision,  is  taken  away  from  them. 

I  include  disputes  which,  though  not  regulated 
by  usage  -  -  either  because  there  is  no  prece- 
dent or  perhaps  the  precedents  are  not  numerous 
or  consecutive  enough  to  establish  custom  • 
nevertheless  are  founded  on  certain  incontro- 
vertible principles  of  law. 

The  many  sides  of  daily  life  which  constantly- 
present  cases  unprovided  for  by  legislation,  often 
bring  such  cases  before  National  Courts;  and  I 
should  not  exaggerate  if  I  said,  that  more  often 
than  not,  the  judge  cannot  find  a  rule  intended 
to  deal  with  the  question,  and  finds  it  necessary 
to  pass  sentence  on  a  rule  derived  from  the  ge- 
neral principles  which  guide  and  give  life  to 
national  law.  Nor  should  I  exaggerate  if  I  said. 
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d'apres  une  regie  d6duite  des  principes  ge"neraux 
qui  inspirent  et  vivifient  le  droit  national.  Je 
n'exagere  pas  non  plus  en  disant  que  les  sen- 
tences ainsi  fondles  sont  en  regie  ge'ne'rale  les 
plus  justes;  car  les  principes  s'inspirent  tou jours 
de  la  justice,  tandis  que  la  loi  formelle  s'en- 
e"carte  souvent. 

Qu'est-ce  k  dire?  Que  le  juge,  dans  1'hypo- 
these  envisaged,  a  fait  oeuvre  de  l^gislateur  et  a 
cre6  une  regie  juridique?  Nullement:  il  s'est 
born£  k  mettre  en  lumiere  une  regie  latente, 
selon  1'expression  de  I  her  ing.  Et  cette  regie  la 
est  tegitime,  car  elle  e"tait  contenue  logiquement 
dans  un  principe  auquel  le  consentement  national 
6tait  acquis. 

Ce  qui  est  vrai  et  l£gitime  dans  le  domaine 
national,  par  des  raisons  qui  tiennent  de  la  lo- 
gique,  et  non  par  concession  arbitraire  de  la 
souverainete",  ne  peut  pas  £tre  faux  et  ille'gitime 
dans  le  domaine  international,  ou,  d'ailleurs,  la 
legislature  faisant  defaut  et  la  regie  coutumiere 
etant  de  formation  tres  lente,  la  necessity  prati- 
que d'admettre  1'empire  d'une  telle  v^rit^  s'im- 
posera  da  vantage.  II  est  tout  a  fait  superflu  de 
donner  des  exemples  de  regies  qui  ne  sont  e"ta- 
blies  ni  par  convention  ni  par  coutume,  et  pour- 
tant  s'imposent  irre'sistiblement  k  la  raison  des 
peuples  par  la  force  des  principes  desquels-  on 
les  a  d&iuites. 

Je  demande  toutefois  a  en  citer  un  qui  est 
particulierement  frappant  parce  qu'il  illustre  cette 
doctrine  a  la  fois  ad  rent  et  ad  hominem:  c'est 
celui  que  nous  trouvons  dans  la  Declaration 
ame"ricaine  des  droits  et  devoirs  des  Nations"  et 
surtout  dans  les  commentaires  de  cette  declara- 
tion dont  la  paternite  revient,  si  je  ne  me  trompe, 
au  tres  competent  Mr.  Brown  Scott,  ici 
present. 

Je  crois  que  le  pro  jet  donnerait  satisfaction 
aux  deux  theses  en  presence  en  accordant  a  la 
Cour  de  justice  le  pouvoir  de  juger  -  -  a  defaut 
de  droit  conventionnel  ou  coutumier  •  selon 
les  principes  de  droit  international  non  rejete"s 
avant  le  differend  par  la  tradition  juridique  de 
1'un  des  Etats  en  conflit. 

Cette  formule,  me  semble-t-il,  e"carterait  1'ob- 
jection  de  1'honorable  Mr.  Root,  et  en  meme 
temps  e"viterait  k  la  Cour  de  devenir,  dans  de 
nombreux  cas,  ,,le  greffe  de  la  violence  des  forts 
contre  les  faibles",  selon  la  phrase  aussi  vive 
que  juste  de  M.  de  Lapradelle. 


that  the  sentences  thus  passed  were  generally 
the  more  just;  because  the  principles  are  always 
based  on  justice,  while  strict  law  often  departs 
from  it. 

What  does  this  amount  to  ?  Has  the  judge 
under  these  circumstances  acted  as  a  legislator 
and  created  a  juridical  rule?  Not  at  all,  he  has 
merely  brought  to  light  a  latent  rule,  as 
I  her  ing  has  put  it.  Such  a  rule  is  quite  legiti- 
mate because  it  is  logically  contained  in  a  prin- 
ciple already  recognised  by  the  Nation  con- 
cerned. 

What  is  true  and  legitimate  in  national  affairs, 
for  reasons  founded  in  logic  and  not  in  the  ar- 
bitrary exercise  of  sovereignty,  cannot  be  false 
and  illegal  in  international  affairs,  where,  mo- 
reover, legislation  is  lacking  and  customary  law 
is  being  formed  very  slowly,  so  that  the  prac- 
tical necessity  of  recognising  the  application  of 
such  principles  is  much  greater.  It  is  quite  super- 
fluous to  give  examples  of  rules  not  established 
either  by  convention  or  custom,  which  neverthe- 
less must  inevitably  be  accepted  in  the  minds 
of  the  Nations,  because  of  the  principles  on 
which  they  are  based. 

I  desire,  nevertheless,  to  mention  one  which  is 
particularly  striking  because  it  illustrates  this 
theory  both  ad  rem  and  ad  hominem:  it  is  that 
of  the  "American  declaration  of  rights  and 
duties  of  Nations"  and  especially  the  commen- 
taries on  this  declaration,  a  work  due,  if  I  am 
not  mistaken,  to  the  very  able  lawyer  Mr.  Jam!  e  s 
Brown  Scott,  who  is  present. 

I  think  that  the  project  would  give  satisfaction 
to  both  the  opposing  theses  in  giving  to  the  Court 
of  justice  the  power  to  base  its  sentences  -  -  in 
the  absence  of  any  conventional  or  customary 
law  -  -  on  those  principles  of  international  law 
which,  before  the  dispute,  were  not  rejected  by 
the  legal  traditions  of  one  of  the  States  con- 
cerned in  the  dispute. 

It  seems  to  me  that  this  formula  would  remove 
Mr.  Root's  objection  and  at  the  same  time 
would  prevent  the  Court  from  becoming  in  many 
cases  a  "registry  for  the  high-handed  acts  of  the 
strong  against  the  weak",  as  M.  de  Lapra- 
delle has  said  so  expressively  and  well. 
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ANNEXE   No.   3-  ANNEX  No.  3. 

Projet  des  Cinq  Puissances  neutres,  pour  1'etablisse-      Five  Power  plan  for  the  establishment  of  an  Inter- 
ment d'une  Cour  Internationale  de  Justice.  national  Court  of  Justice. 


Annotations.  Annotations. 


TITRE  I.  TITLE  I. 

Ou  Caractere  general  de  la  Cour.  General  Character  of  the  Court. 

TITRE  II.  TITLE  II. 

Oe  ('Organisation  de  la  Cour.  Organisation  of  the  Court. 

TITRE  III.  TITLE  III. 

De  la  Competence  de  la  Cour.  •        Jurisdiction  of  the  Court. 

TITRE  IV  TITLE  IV 

(base  sur  et  donnant  execution  a  1'article  22  (Is  based  upon  and  gives  effect  to  Article  22, 

du  Projet  de  Convention  1907J.  Draft  Convention,  1907). 

De  la  Procedure  de  la  Cour.  Procedure  of  the  Court. 

Article  29.  Article  29. 

Nouveau;   cf.   Art.   23,    Projet  de   Convention  New;    cf.   Art.    23,   Draft   Convention.    1907; 

1907;  Art.  7,  Projet  de  La  Haye,  Annexe  2,  1910  Art.  7,  Hague  Project,  Annex  2,  1910  (Une  Cour 

(Une   Cour  de    Justice    Internationale,   p.    142);  de  Justice  Internationale,  p.  142);  Art.  24,  Prize 

Art.   24,   Convention   Cour  des   Prises    1907.  Court   Convention,    1907. 

Article  30.  Article  30. 

Par.  i,  Nouveau;  cf.  Art.  28,  Par.  I,  Conven-  Paragraph  i,  new;  cf.  Art.  28,  Paragraph  i, 

tion  Cour  des  Prises,  1907.  Prize  Court  Convention,  1907. 

Par.  2,  cf.  Art.  32,  Convention  Cour  des  Pri-  Paragraph  2,  cf.  Art.  32,  Prize  Court  Con- 

ses,  1907.  vention,  1907. 

Article  31.  Article  31. 

Base"   sur   Art.   37,   Convention   sur   le   Regie-  Based  upon  Art.  37,  Pacific  Settlement  Con- 

ment  Pacifique,  1899;  Art.  62,  Par.  i  et  2,  idem,  vention,  1899;  Art.  62,  Paragraphs  land 2,  idem, 

1907;  Art.  25,  Convention  Cour  des  Prises,  1907.  1907;  Art.  25,  Prize  Court  Convention,  1907. 

Article  32.  Article  32. 

Base"   sur  Art.   39,   Convention   sur   le   Regie-  Based  upon  Art.  39,  Pacific  Settlement  Con- 

ment   Pacifique,    1899;   Art.   63,  idem,    1907;  cf.  vention,  1899;  Art.  63,  idem,   1907;  cf.  Art.  34, 

Art.   34,   Convention   Cour  des   Prises,    1907.  Prize  Court   Convention,    1907. 

Article  33.  Article  33. 

Bas6   sur   Art.   40,   Convention   sur   le   Regie-  Based  upon  Art.  40,  Pacific  Settlement  Con- 

ment   Pacifique,    1899;   Art.   64,   idem,    1907;   cf.  vention,   1899;  Art.  64,  idem,   1907;  cf.  Art.  34, 

Art.  34,  Par.  3,  Convention  Gourdes  Prises,  1907.  Paragraph  3,  Prize  Court  Convention,   1907. 
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Article  34. 

Par.  i,  bas6  sur  Art.  26,  Par.  i,  Projet  Con- 
vention, 1907;  Art.  41,  Par.  i,  Convention  sur 
le  Reglement  Pacifique,  1899;  Art.  66,  Par.  i, 
idem,  1907;  Art.  38,  Par.  i,  Convention  Cour 
des  Prises,  1907. 

Par.  2,  cf.  Art.  41,  Par.  2,  Convention  sur  le 
Reglement  Pacifique,  1899;  Art.  66,  Par.  2,  idem, 
1907;  Arts.  35  et  39,  Par.  i,  Convention  Cour 
des  Prises,  1907. 

Article  35. 

Base  sur  Art.  41,  Par.  3,  Convention  sur  le 
Reglement  Pacifique,  1899;  Art.  66,  Par.  3,  idem, 
1907;  Art.  39,  Par.  2,  Convention  Cour  des  Pri- 
ses, 1907. 

Article  36. 

Par.  i,  base"  sur  Art.  42,  Convention  sur  le 
Reglement  Pacifique,  1899;  Art.  67,  idem,  1907. 

Par.  2,  base'  sur  Art.  43,  Convention  sur  "le 
Reglement  Pacifique,  1899;  Art.  68,  idem,  1907. 

Article  37. 

Pratiquement  identique  k  Art.  44,  Convention 
sur  le  Reglement  Pacifique,  1899;  Art.  69,  idem, 
1907. 

Article  38. 

Par.  i,  i  ere  phrase  bas£e  sur  Art.  45,  Con- 
vention sur  le  Reglement  Pacifique,  1899;  Art.  70, 
idem,  1907;  2nde  phrase,  cf.  Art.  23,  Par.  2, 
1907,  Convention  sur  le  Reglement  Pacifique. 

Par.  2,  pratiquement  identique  k  Art.  46,  Con- 
vention sur  le  Reglement  Pacifique,  1899;  Art.  71, 
idem,  1907.  , 

Article  39. 

Cf.  Art.  20  et  21,  Convention  sur  le  Regle- 
ment Pacifique,  1907;  Art.  1 1,  Par.  2,  Projet  de 
Contention,  1907. 

Article  40. 

Substantiellement  identique  Art.  47,  Conven- 
tion sur  le  Reglement  Pacifique,  1899;  Art.  72, 
idem,  1907. 

Article  41. 

Pratiquement  identique  a  Art.  49,  Convention 
sur  le  Reglement  Pacifique,  1899;  Art.  74,  idem. 
1907. 

Article  42. 

Bas£  sur  Art.  75,  Convention  sur  le  Reglement 
Pacifique,  1907. 


Article  34. 

Paragraph  i,  based  upon  Art.  26,  Paragraph  i. 
Draft  Convention,  1907;  Art.  41,  Paragraph  i, 
Pacific  Settlement  Convention,  1899;  Art.  66, 
Paragraph  i,  idem,  1907;  Art.  38,  Paragraph  i, 
Prize  Court  Convention,  1907. 

Paragraph  2,  cf.  Art.  41,  Paragraph  2,  Pacific 
Settlement  Convention,  1899;  Art.  66,  Paragraph 

2,  idem,    1907;   Art.   35   and   39,    Paragraph    i. 
Prize   Court   Convention,    1907. 

Article  35. 

Based  upon  Art.  41,  Paragraph  3,  Pacific 
Settlement  Convention,  1899;  Art.  66,  Paragraph 

3,  idem,  1907;  Art.  39,  Paragraph  2,  Prize  Court 
Convention,  1907. 


Article  36. 


Paragraph  i ,  based  upon  Art.  4^,  Pacific  Settle- 
ment Convention,  1899;  Art.  67,  idem,  1907. 

Paragraph  2,  based  upon  Art.  43,  Pacific 
Settlement  Convention,  1899;  Art.  68.  idem:,  1907.- 

Article  37. 

Practically  identical  with  Art.  44,  Pacific  Settle- 
ment Convention,  1899;  Art.  69,  idem,  1907. 

Article  38. 

Paragraph  i,  first  sentence  based  upon  Art. 
45,  Pacific  Settlement  Convention,  1899;  Art.  70, 
idem,  1907;  second  sentence,  cf.  Art.  23,  Para- 
graph 2,  1907,  Pacific  Settlement  Convention. 

Paragraph  2,  practically  identical  with  Art.  46, 
Pacific  Settlement  Convention,  1899;  Art.  71, 
idem,  1007. 

Article  39. 

Cf.  Art.  20  and  21,  Pacific  Settlement  Con- 
vention, 1907;  Art.  u,  Paragraph  2,  Draft  Con- 
vention, 1907. 

Article  40. 

Identical  in  substance  with  Art.  47,  Pacific 
Settlement  Convention,  1899;  Art.  72,  idem,  1907. 

Article  41. 

Practically  identical  with  Art.  49,  Pacific  Settle- 
ment Convention,  1899;  Art.  74,  idem,  1907. 

Article  42. 

Based  upon  Art.  75,  Pacific  Settlement  Con- 
vention, 1907. 
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Article  43. 

Bas6  sur  Art.  40,  Convention  Cour  des  Pri- 
ses, 1907. 

Article  44. 

Identique  a  Art.  50,  Convention  sur  le  Regle- 
ment  Pacifique,  1899;  Art.  77,  idem,  1907. 

Article  45. 

Par.  i,  pratiquement  identique  a  Art.  78,  Con- 
vention sur  le  Reglement  Pacifique,  1907. 

Par.  2,  Base"  sur  Art.  51,  Par.  i,  2me  phrase, 
Convention  sur  le  Reglement  Pacifique,  1899; 
Art.  78,  Par.  2,  idem,  1907. 

La  derniere  phrase  semble  etre  nouvelle. 

Cf.  Par.  i  et  2  a  Art.  27,  Projet  de  Conven- 
tion, 1907,  et  Art.  43,  Convention  Cour  des  Pri- 
ses, 1907. 

Article  46. 

Par.  i,  pratiquement  identique  a  Art.  28,  Pro- 
jet  de  Convention,  1907;  Base  sur  Art.  79,  Con- 
vention sur  le  Reglement  Pacifique,  1907;  pareil 
en  principe  a  Art.  44,  Convention  Cour  des  Pri- 
ses, 1907. 

Par.  2,  pratiquement  identique  a  Art.  53,  Con- 
vention sur  le  Reglement  Pacifique,  1899;  Art.  80, 
idem,  1907;  cf.  Art.  45,  Par.  i,  Convention  Cour 
des  Prises,  1907. 

Par.  3,  base  sur  Art.  52,  Par.  2,  Convention 
sur  le  Reglement  Pacifique',  1899. 

Article  47. 

Par.  i,  pratiquement  identique  a  Art.  54,  Con- 
vention sur  le  Reglement  Pacifique,  1899;  Art.  81, 
idem,  1907;  cf.  Art.  9,  Convention  Cour  des  Pri- 
ses, 1907. 

Par.  2,  base  sur  principes  exprimes  Art.  55, 
Convention  sur  le  Reglement  Pacifique,  1899; 
Art.  83,  idem,  1907. 

Article  48. 

Par.  i,  base  sur  principe  exprime  Art.  56, 
Convention  sur  le  Reglement  Pacifique,  1899; 
Art.  84,  idem,  1907. 

Article  49. 

Par.  i,  pratiquement  identiquca  Art.  25,  Par.  i, 
Projet  de  Convention,  1907;  Art.  27,  Par.  i,  Con- 
vention Cour  des  Prises,  1907. 

Par.  2,  la   rere  phrase  est  nouvelle. 

La  2nde  phrase  est  pratiquement  identique  a 
Art.  25,  Par.  2,  lere  phrase,  du  Projet  de  Con- 
vention, 1907;  Identique  en  principe  et  pres- 


Article  43. 

Based  upon  Art.  40,  Prize  Court  Convention, 
1907. 

Article  44. 

Identical  with  Art.  50,  Pacific  Settlement  Con- 
vention, 1899;  Art.  77,  idem,  1907. 

Article  45. 

.  Paragraph  i,  practically  identical  with  Art. 
78,  Pacific  Settlement  Convention,  1907. 

Paragraph 2,  based  upon  Art.  51,  Paragraph  i, 
second  sentence,  Pacific  Settlement  Convention, 
1899;  Art.  78,  Paragraph  2,  idem,  1907. 

Last  sentence  appears  to  be  new. 

Cf.  Paragraphs  I  and  2  with  Art.  27,  Draft 
Convention,  1907,  and  Art.  43,  Prize  Court  Con- 
vention, 1907. 

Article  46. 

Paragraph  i,  practically  identical  with  Art. 
28,  Draft  Convention,  1907;  based  upon  Art.  79, 
Pacific  Settlement  Convention,  1907;  same  in 
principle  as  Art.  44,  Prize  Court  Convention, 
1907. 

Paragraph  2.  -practically  identical  with  Art.  53, 
Pacific  Settlement  Convention,  1899;  Art.  80, 
idem,  1907;  cf.  Art.  45,  Paragraph  I,  Prize  Court 
Convention,  1907. 

Paragraph  3,  based  upon  Art.  52,  Paragraph  2, 
Pacific  Settlement  Convention,  1899. 

Article  47. 

Paragraph  i,  practically  identical  with  Art.  54, 
Pacific  Settlement  Convention,  1899;  Art.  8 1, 
idem,  1907;  cf.  Art.  9,  Prize  Court  Convention, 
1907. 

Paragraph  2,  based  upon  principles  set  forth 
in  Art.  55,  Pacific  Settlement  Convention,  1899; 
Art.  83,  idem,  1907. 

Article  48. 

Paragraph  I,  based  upon  principle  laid  down 
in  Art.  56,  Pacific  Settlement  Convention,  1899; 
Art.  84,  idem,  1907. 

Article  49. 

Paragraph  i,  practically  identical  with  Art.  25, 
Paragraph  i,  Draft  Convention  of  1907;  Art.  27, 
Paragraph  i,  Prize  Court  Convention,  1907. 

Paragraph  2,  first  sentence  is  new. 

Second  sentence  is  practically  identical  with 
Art.  25,  Paragraph  2,  first  sentence,  of  Draft 
Convention,  1907;  identical  in  principle  and 
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qu'identique  en  forme   a   Art.    27,    Par.    2,   2me 
phrase,  de  la  Convention  Cour  des  Prises,  1907. 

Par.  3,  pratiquement  identique  a  Art.  25,  Par.  3, 
Projet  de  Convention,  1907;  identique  en  sub- 
stance k  Art.  27,  Par.  3,  Convention  Cour  des 
Prises,  1907. 

Par.  4,  pratiquement  identique  k  Art.  25,  Par.  4, 
Projet  de  Convention,  1907,  et  k  Art.  27,  Par.  4, 
Convention  Cour  des  Prises,  1907;  cf.  Art.  76, 
C«nvention  sur  le  Reglement  Pacifique,  1907.  • 

Article  50. 

Bas£  sur  Art.  29,  lere  phrase  Projet  de  Con- 
vention, 1907;  Art.  57,  Convention  sur  le  Regle- 
ment Pacifique,  1899;  Art.  85,  idem,  1907. 


nearly  identical  in  form  with  Art.  27,  Paragraph 
2,  second  sentence  of  Prize  Court  Convention, 
1907. 

Paragraph  3,  practically  identical  with  Art.  25, 
Paragraph  3,  Draft  Convention,  1907;  Identical 
in  substance  with  Art.  27,  Paragraph  3,  Prize 
Court  Convention,  1907. 

Paragraph  4,  practically  identical  with  Art.  25, 
Paragraph  4,  Draft  Convention,  1907,  and  with 
Art.  27,  Paragraph  4,  Prize  Court  Convention, 
1907 ;  cf.  Art.  76,  Pacific  Settlement  Convention, 
1907. 

Article  50. 

Based  upon  Art.  29,  first  clause,  Draft  Con^ 
vention,  1907;  Art.  57,  Pacific  Settlement  Con- 
vention, 1899;  Art.  85,  idem,  1907. 


Article  51.  Article  51. 

Nouveau;    bas6    sur  principe  contenu  Art.  89  New;  based  upon  principle  contained  in  Art, 

et  90,   Convention  sur  le   Reglement   Pacifique,  89  and  90,  Pacific  Settlement  Convention,  1907. 
1907. 


TlTRE    V. 

De  I'effet  des  Sentences  de  la  Cour. 

TITRE  VI. 
Dispositions  finales. 


TITLE  V. 
Effect  of  Sentences  of  the  Court. 

TITLE  VI. 
Final  Provisions. 
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ANNEXE   No.   4. 

Propositions    presentees    par    le  President  et  Lord 
Phillimore,  avec  amendements  de  M.  Ricci-Busatti. 

(Voir  annexe  3  au  proems-verbal  de  la 
seance.) 


Les  regies  a  appliquer  par  la  Cour  pour  la  so- 
lution de  tout  different!  international  dont  elle 
sera  saisie,  decoulent  des  sources  suivantes: 

1.  les    conventions    internationales,    soil   gene"- 
rales  soit  speciales,  comme  constituant  des 
regies  expressement  adoptees  par  les  Etats 
parties  au  litige; 

2.  la  coutume  intemationale,  comme  attestation 
d'une  pratique  commune  des  dits  Etats,  ac- 
cepted par  eux  comme  loi; 

3.  les  principes  generaux  de  droit  reconnus  par 
les  peuples   civilises. 

La  Cour  tiendra  compte  des  decisions  judi- 
ciaires  emises  par  elle  dans  des  cas  analogues  et 
des  opinions  des  publicistes  les  plus  qualifies  des 
differents  pays,  comme  organes  d'application  et 
de  developpement  du  droit. 


ANNEX  No.  4. 

Proposals    presented    by    the   President  and  Lord 
Phillimore,  as  amended  by  M.  Ricci-Busatti. 

(See  Annex  3  to  Proces-Verbal  of 
13th  meeting.) 

The  rules  to  be  applied  by  the  Court  for  the 
settlement  of  any  international  dispute  brought 
before  it,  arise  from  the  following  sources : 

1.  international  conventions,  either  general  or 
special,  as  constituting  rules  expressly  adop- 
ted by  the  States  which  are  parties  to  a 
dispute ; 

2.  international   custom  as   evidence  of  com- 
mon practice  among  said  States,  accepted 
by  them  as  law; 

3.  the  general  principles  of  law  recognised  by 
civilised  nations. 

The  Court  shall  take  into  consideration  the 
judicial  decisions  rendered  by  it  in  analogous 
cases,  and  the  opinions  of  the  best  qualified 
writers  of  the  various  countries,  as  means  for 
the  application  and  development  of  law. 
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SEANCE  (non-publique), 
tenue  au   Palais  de  la  Paix,  a  La  Haye, 
le  5  juillet  1920. 


16TH   MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  July  5th,  1920. 


Prudence   de   M.   le   BARON   DESCAMPS. 

Sent  presents:  tous  les  membres  du  Comite 
(a  1'exception  de  M.  Bevilaqua);  M.  Fer- 
nandas; Mr.  James  Brown  Scott;  les 
secretaires  particuliers  du  Baron  Descamps 
et  de  M.  Adatci;  les  membres  du  Secretariat. 

La  seance  est  ouverte  a  9.40  heures  du  matin. 

Le  PRESIDENT  exprime  1'avis  que  le  mo- 
ment est  venu  pour  le  Comite  de  nommer  un 
rapporteur.  II  propose  le  nom  de  M.  de  Lapra- 
delle. 

Cette  proposition  est  adoptee  a  1'unanimite. 

M.  DE  LAPRADELLE  remercie  les  mem- 
bres du  Comite  de  la  confiance  qu'ils  lui  te"- 
moignent.  Sur  1'invitation  du  President,  M. 
de  Lapradelle  prend  place  a  ses  cotes. 

-M.  HAGERUP  rappelle  la  proposition  qui 
avait  6t6  faite  lors  de  la  derniere  stance,  de 
nommer  un  Comite  de  redaction  qui  serait  com- 
pose du  President,  du  Vice-Pre"  siden  t,  du 
Rapporteur  et  d'un  membre  anglais  ou  ameri- 
cain.  Les  membres  anglais  et  ame'ricain  du  Co- 
mite s'arrangeraient  eux-memes  pour  designer 
celui  qui  fera  partie  du  Comite  de  redaction. 

M.  Hagerup  soumet  de  nouveau  cette  pro- 
position. Elle  est  adoptee  k  1'unanimite. 

Le  PRESIDENT,  conformement  a  1'ordre  du 
jour  adopte  pour  la  stance,  ouvre  la  discussion 
sur  la  question  de  1'organisation  de  la  Cour.  II 
a  fait  distribuer  aux  membres  un  avant-projet 
qui  a  le  caractere  d'une  transaction  entre  les 
diverses  opinions  qui  se  sont  manifestoes.  (An- 
nexe ler).  II  croit  qu'il  sera  facile  de  combiner 
la  discussion  de  cet  avant-projet  avec  celle  des 
pro  jets  deposes  par  Mr.  Rootet  Lord  Philli- 
more,  et  par  M.  Ricci-Busatti. 

Le  President  appelle  1'attention  du  Comite" 
sur  le  fait  que  1'article  5  de  son  projet  est  relatif 
aux  memes  questions  que  celles  qui  sont  traifees 
dans  les  articles  i  k  9  du  projet  Root — Philli- 
more  et  dans  les  articles  2  et  3,  6  et  7  du  pro- 
jet  Ricci-Busatti.  II  explique  ensuite  le  pre- 
mier article  de  son  avant-projet.  II  croit  qu'il  est 


BARON   DESCAMPS   in   the   chair. 

Present:  all  members  of  the  Committee  (with 
the  exception  of  M.  Bevilaqua);  M.  F  e  r- 
nandes;  Mr.  James  Brown  Scott;  the 
private  secretaries  of  Baron  Descamps  and 
M.  Adatci;  the  members  of  the  Secretariat. 

The  meeting  opened  at  9.40  a.m. 

The  PRESIDENT  said  that  he  thought  that 
the  time  had  come  when  it  would  be  useful 
for  the  Committee  to  appoint  a  rapporteur.  He 
suggested  the  name  of  M.  de  Lapradelle. 

The  P  r  e  s  i  d  e  n  t's  proposal  was  unanimously 
'adopted. 

M.  DE  LAPRADELLE  thanked  the  mem- 
bers of  the  Committee  for  the  confidence  placed 
in  him.  At  the  invitation  of  the  President, 
M.  de  Lapradelle  took  a  seat  at  his  side. 

M.  HAGERUP  recalled  the  proposal  he  had 
made  at  the  last  meeting:  to  appoint  a  drafting 
Committee  composed  of  the  President,  Vice- 
President,  the  Rapporteur  and  an  English  or 
American  representative;  the  English  and  Ameri- 
can members  of  the  Committee  to  arrange 
among  themselves  who  should  take  part  in  the 
work  of  the  drafting  Committee. 

M.  Hagerup  again  put  forward  this  pro- 
posal; it  was  unanimously  adopted. 

The  PRESIDENT,  in  accordance  with  the 
Agenda  adopted  for  the  meeting,  opened  the  dis- 
cussion of  the  question  of  the  organisation  of  the 
Court.  He  had  had  distributed  to  the  members  a 
draft  scheme  which  was  in  the  nature  of  a  com- 
promise between  the  various  motions  which  had 
been  put  forward.  (Annex  r).  He  thought  it  would 
be  easy  to  combine  the  discussion  of  this  draft 
scheme  with  that  of  the  schemes  submitted  by 
Mr.  Root  and  Lord  Phillimore,  and  by 
M.  Ricci-Busatti. 

The  President  called  the  Committee's  at- 
tention to  the  fact  that  Article  5  of  his  project 
covers  the  same  question  as  Articles  i  to  9  of 
the  R  o  o  t — P  h  i  1 1  i  m  o  r  e  proposal  and  as  Ar- 
ticles 2,  3,  6  and  7  of  the  Ricci-Busatti  pro- 
posal. He  then  explained  the  first  article  of  his 


-  354  - 


utile  de  constater  que  les  anciennes  institutions 
juridictionnelles  sont  maintenues,  et  d'indiquer  la 
place  de  la  nouvelle  Cour  au  milieu  d'elles.  II 
est  utile  £galement  de  faire  ressortir  le  progres 
realist  par  1'institution  de  la  nouvelle  Cour;  c'est 
£  cet  effet  qu'il  a  express6ment  marqu£  que 
la  Cour  est  directement  accessible  aux  parties 
et  qu'elle  est  appel^e  a  assurer  la  continuity  et 
le  progres  de  la  jurisprudence  internationale  des 
arrets.  Les  mots  ,,des  arrets"  ont  6t6  ajoute"s  a 
cause  de  la  divergence  qui  existe  entre  la  signi- 
fication du  mot  jurisprudence  en  anglais  et  en 
francais. 

M.  ADATCI  a  parcouru  1'avant-projet  du  Pre- 
sident et  constate  qu'il  renferme  beaucoup  de 
choses  nouvelles;  mais  le  temps  ne  lui  a  pas  per- 
mis  de  1'examiner  a  fond.  Par  centre,  il  a  pu 
&udier  d'une  facon  plus  approfondie  les  projets 
Root — Phillimore  et  Ricci-Busatti.  II 
prefere  ce  dernier  a  cause  de  la  stipulation  con- 
tenue  a  1'article  3,  et  qui  est  indispensable  si 
Ton  veut  assurer  la  viabilite  de  la  Cour.  II  vou- 
drait  qu'on  prit  ce  projet  comme  base  de  dis- 
cussion. Cependant,  il  peut  aussi  accepter  le  pro- 
jet  Root — Phillimore  a  condition  qu'on  y 
insere,  apres  1'article  n,  1'article  3  du  projet 
Ricci-Busatti.  II  demande  a  M.  Ricci- 
Busatti  de  bien  vouloir  informer  le  Comit£  si 
cette  solution  lui  agr^e. 


Le  PRESIDENT  propose  que,  au  cours  de  la 
discussion  qui  vient  de  s'ouvrir  sur  la  question 
de  1'organisation  de  la  Cour,  on  prenne  en  con- 
sideration simultan^ment  les  3  projets  qui  ont 
6t&  pre'sente's.  II  pense  qu'il  serait  utile  d'inserer 
au  commencement  du  projet  qui  sera  adopt£  une 
declaration  g£n£rale  analogue  a  celle  qui  est 
contenue  a  1'article  rer  de  son  avant-projet. 

M.  RICCI-BUSATTI  croit  que  l'ide"e  sug- 
ge>ee  par  M.  Adatci  touche  au  fond  de  la 
question,  tandis  que  celle  du  President  n'a 
trait  qu'a  des  questions  de  redaction.  Pour  le 
moment,  il  croit  devoir  simplement  maintenir  1'ar- 
ticle 3  de  son  projet,  tout  en  se  re"servant  d'y 
insister  s'il  le  juge  a  propos  lorsque  la  question 
sera  abordee  dans  la  discussion  gen^rale.  II  se 
borne  pour  1'instant  k  constater  que  cet  article 
peut  se  rattacher  a  tous  les  systemes. 

M.  Ricci-Busatti  partage  1'avis  du  Pre- 
sident sur  1'utilitd  d'une  declaration  g6n^rale 
rappelant  les  institutions  juridictionnelles  existan- 
tes:  il  a  fait  lui-meme  une  proposition  du  meme 
genre.  Par  centre,  il  ne  juge  pas  opportun  d'in- 


draft  scheme.  He  thought  it  was  advisable  to 
state  that  the  former  institutions  of  justice  were 
te  be  maintained,  and  to  indicate  generally  the 
position  of  the  new  Court  in  the  system.  It 
would  also  be  desirable  to  show  the  progress 
achieved  by  the  institution  of  the  new  Court; 
for  this  reason  he  had  expressly  stated  that  the 
Court  would  be  directly  accessible  to  parties,  and 
that  it  was  its  duty  to  ensure  continuity  and 
progress  in  international  jurisprudence  based  on 
judgments;  these  last  words  had  been  added  in 
view  of  the  difference  between  the  meaning  of 
the  word  jurisprudence  in  English  and  French. 

M.  ADATCI  had  looked  through  the  draft 
scheme  of  the  President  and  had  seen  that 
it  contained  many  new  features;  but  he  had  not 
had  time  to  examine  it  thoroughly.  On  the  other 
hand  he  had  been  able  to  study  more  deeply 
the  Root — Phi  11  imore  and  Ricci-Busatti 
projects.  He  preferred  the  latter,  because  of  the 
stipulation  contained  in  Article  3,  which  cannot 
be  dispensed  with  if  it  is  desired  to  make  the 
Court  practicable.  He  wished  that  this  project 
should  be  taken  as  a  basis  for  discussion. 
However,  he  was  also  prepared  to  accept  the 
Root — Phillimore  project,  provided  that  Ar^ 
tide  3  of  the  Ricci-Busatti  project  was 
inserted  after  Article  n.  He  asked  M.  Ricci- 
Busatti  to  be  so  good  as  to  inform  the  Com- 
mittee whether  this  solution  met  with  his  ap- 
proval. 

The  PRESIDENT  proposed  that,  during  the 
discussion  just  opened  on  the  question  of  the 
Court's  organisation,  all  three  of  the  projects 
presented  should  be  considered  simultaneously. 
He  thought  that  it  would  be  advisable  to  insert 
at  the  beginning  of  the  project  to  be  adopted, 
a  general  declaration  similar  to  that  contained  in 
the  first  Article  of  his  draft  scheme. 

M.  RICCI-BUSATTI  thought  that  the  idea 
expressed  by  M.  Adatci  affected  the  heart  of 
the  question,  while  the  President's  dealt  only 
with  matters  of  drafting.  For  the  moment  he 
felt  that  he  should  only  support  Article  3  of 
his  project,  though  he  reserved  the  right  to  insist 
on  it  if  he  saw  fit  when  the  question  was  dealt 
with  in  the  general  discussion.  For  the  present 
he  would  limit  himself  to  saying  that  this  Article 
Avas  equally  suitable  for  inclusion  in  any  of  the 
systems. 

M.  Ricci-Busatti  agreed  with  the  Pre- 
sident that  a  general  declaration  mentioning 
the  existing  institutions  of  justice  would  be  ad- 
visable. He  had  himself  made  a  proposal  of  the 
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serer  les  autres  declarations  generates  contenues 
dans  le  premier  article  de  1'avant-projet  du  Pre- 
sident. 


Mr.  ROOT  fait  valoir  que  les  dispositions  des 
differents  projets  visent  toutes  a  'repondre  a  une 
seule  question  fondamentale :  par  quel  college 
electoral  les  membres  de  la  Cour  seront-ils  elus? 
Beaucoup  de  ces  dispositions  different  par  la 
forme  plutot  que  par  le  fond.  Puisqu'il  en  est 
ainsi,  Mr.  Root  propose  que  le  Comite  prenne 
une  decision  sur  la  question  vitale  du  mode 
d'election  des  juges.  II  ne  restera  plus  ensuite 
qu'une  question  de  redaction,  toutes  les  autres 
questions  dependent  dans  une  large  mesure 
de  la  fagon  dont  sera  rdsolue  la  question  princi- 
pale.  Mr.  Root  desire  done  faire  une  propo- 
sition; il  ne  la  fait  pas,  dit-il,  sans  une  certaine 
hesitation,  due  a  son  manque  d'experience  en  ce 
qui  conceme  les  methodes  europeennes  de  pro- 
cedure. II  propose  qu'avant  d'aborder  les  details, 
le  Comite  prenne  une  decision  sur  la  question 
suivante:  les  membres  de  la  Cour  seront-ils  elus 
par  1'Assemblee  et  le  Conseil,  dans  les  conditions 
proposees  par  le  Comite,  ou  le  seront-ils  par  1'As- 
semblee  seule,  d'apres  une.  liste  dressee  par  un 
college  de  delegue's  de  la  Cour  Permanente  d'Ar- 
bitrage?  Mr.  Root  prie  le  President  de  vou- 
loir  bien  s'assurer  si  la  procedure  qu'il  propose 
agree  au  Comite". 

Le  PRESIDENT  pense  avec  Mr.  Root  qu'il 
est  desirable  de  resoudre  tout  d'abord  la  ques- 
tion de  la  nomination  des  juges. 

II  rappelle  qu'on  se  trouve  en  presence  de  3 
propositions:  celle  des  articles  I  a  9  du  projet 
Root — Phillimore,  celle  de  1'article  3  du 
projet  Ricci- Busatti  et  celle  de  1'article  5 
de  son  propre  avant-projet.  II  croit  que  toutes 
ces  propositions  peuvent  etre  discut6es  en  meme 
temps,  sauf  a  determiner,  au  moment  du  vote, 
la  maniere  de  se  prononcer  successivement  sur 
chacune  d'elles. 

La  proposition  que  vient  de  soumettre  Mr. 
Root  relativement  a  la  procedure  a  suivre,  equi- 
vaut  a  une  proposition  de  proceder  a  un  vote 
de  principe.  Un  vote  de  cette  nature  presente  des 
inconvenients,  car  il  obligerait  peut-etre  certains 
membres  a  s'abstenir:  tel  serait,  par  exemple,  le 
cas  du  President.  A  son  avis,  les  votes  doi- 
vent  porter  sur  des  textes.  Si,  cependant,  Mr. 
Root  insiste,  qu'il  veuille  bien  formuler  sa 
proposition  par  ecrit,  et  le  .President  la  sou- 
mettra  au  Comite. 


same  kind;  on  the  other  hand,  he  did  not  think 
that  the  other  general  declarations  contained  in 
the  first  Article  of  the  President's  draft 
scheme  were  advisable. 

Mr.  ROOT  pointed  odt  that  all  the  provis- 
ions of  the  various  projects  were  intended  to 
answer  one  single  fundamental  question:  What 
electoral  body  was  to  elect  the  members  of 
Court?  Many  of  the  dispositions  differed  rather 
in  form  than  in  principle.  Since  this  is  the  case, 
Mr.  Root  proposed  that  the  Committee  should 
come  to  a  decision  upon  the  vital  question,  the 
method  of  electing  the  judges.  There  would 
remain  then  only  the  question  of  drafting;  all 
the  other  questions  largely  depended  upon  the 
way  in  which  the  main  question  was  settled.  Mr. 
Root  desired  therefore  to  make  a  proposal. 
He  did  not  do  so,  he  said,  without  a  certain 
amount  of  hesitation  due  to  his  lack  of  expe- 
rience in  European  methods  of  procedure.  Mr. 
Root  proposed  that  before  dealing  with  the 
details  the  Committee  should  decide  on  the  fol- 
lowing question:  shall  the  members  of  the  Court 
be  elected  by  the  Assembly  and  the  Council, 
under  the  conditions  proposed  by  the  Commit- 
tee, or  shall  they  be  elected  by  the  Assembly 
alone  from  lists  prepared  by  a  college  of  delegates 
from  the  Permanent  Court  of  Arbitation?  Mr. 
Root  asked  the  President  to  be  so  good 
as  to  make  sure  that  the  proposed  procedure 
was  agreeable  to  the  Committee. 

The  PRESIDENT  agreed  with  Mr.  Root 
that  it  was  very  desirable  to  commence  by 
settling  the  question  of  the  nomination  of 
judges. 

He  said  that  they  had  before  them  three  pro- 
posals: first  that  contained  in  Articles  i — 9  of 
the  R  o  o  t — P  h  i  1 1  i  mo  r  e  plan;  second,  that 
contained  in  Article  3  of  the  Ricci-Busatti 
plan;  and  third,  that  contained  in  Article  5  of 
his  own  plan.  He  thought  that  all  these  pro- 
posals could  be  discussed  at  the  same  time,  the 
ordler  in  which  they  should  be  voted  on  to  be 
determined  at  the  moment  of  voting. 

The  proposal  made  by  Mr.  Root  concerning 
the  procedure  to  be  adopted  amounted  to  a  pro- 
posal to  take  a  vote  on  the  question  of  principle. 
Such  a  vote  would  cause  difficulties  because  it 
might  compel  some  members  to  abstain  from 
voting;  as  for  example  the  President.  In  his 
opinion  votes  must  be  taken  upon  the  texts.  If, 
however,  Mr.  Root  insisted,  the  P  r  e  s  i  d  e  n  t 
requested  that  he  kindly  put  his  plan  in  writing, 
and  the  President  would  submit  it  to  the 
Committee. 
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Mr.  ROOT  redige  une  formule  et  en  donne 
lecture  (voir  annexe  2). 

Le  PRESIDENT  adoptera  la  procedure  sur 
laquelle  le  Comite  se  mettra  d'accord.  Mais  il 
fait  observer  qu'en  adoptant  la  proposition  de 
Mr.  Root  on  votera  sur  le  principe  sans  pren- 
dre  en  consideration  les  modalite's  qui,  pour  cer- 
tains membres,  rendraient  seules  le  principe 
acceptable.  En  discutant  au  contraire  des  textes 
complets,  on  pourrait,  par  exemple,  examiner  si 
la  representation  des  grandes  Puissances  est  suf- 
fisamment  garantie  dans  tel  ou  tel  projet.  Aussi 
prefere-t-il  que  la  discussion  porte  sur  le  texte 
des  trois  projets.  Les  auteurs  de  ces  projets  se- 
raient  invites  k  les  expliquer,  fournissant  ainsi 
aux  autres  membres  du  Comite  1'occasion  de  les 
critiquer.  Le  vote  final  porterait  sur  les  3  textes, 
dans  1'ordre  fixe  par  le  Comite.  Le  President 
fait  remarquer  qu'en  adoptant  la  proposition  de 
Mr.  Root  il  faudrait  toujours,  apres  le  vote  de 
principe,  revenir  k  la  discussion  des  textes. 


Pour  M.  HAGERUP,  la  procedure  de  Mr. 
Root  a  1'avantage  de  faire  1'accord  sur  le  prin- 
cipe avant  la  discussion  des  textes. 

Le  PRESIDENT  insiste  pour  qu'on  discute 
simultanement  les  trois  textes,  methode  qui  lui 
semble  la  plus  simple  et  la  plus  claire. 

LORD  PHILLIMORE  demande  au  P re" si- 
dent  s'il  est  certain  que  son  projet  garantit  la 
representation  des  grandes  Puissances. 

Le  PRESIDENT  r^pond  affirmativement,  k 
condition  qu'k  la  fin  de  1'article  5  de  ce  projet 
se  trouve  la  formule  suivante:  ,,en  assurant  la 
representation  a  la  Cour  des  grandes  formes  de 
civilisation  et  des  principaux  systemes  juridiques 
du  monde". 

Cette  formule  pourrait  avec  avantage  etre  ex- 
pliquee  encore  dans  le  rapport  du  Comite. 

LORD  PHILLIMORE  croit  qu'il  ne  faut  pas 
laisser  au  rapport  le  soin  de  rdsoudre  les  ques- 
tions importantes:  leur  solution  doit  se  trouver 
dans  le  texte.  II  desire  que  le  President  pre- 
cise ses  idees,  notamment  sur  la  question  de  la 
representation  dont  il  a  parie. 

Le  PRESIDENT  se  declare  dispose  k  pre- 
ciser  da  vantage,  au  besoin;  mais  il  croit  neces- 
saire  d'abord  de  rencontrer  la  proposition  de  Mr. 
Root,  qui  est  une  proposition  de  procedure, 
tandis  que  la  question  soulevee  par  Lord  Phil- 
1  i  m  o  r  e  louche  au  fond  du  debat. 


Mr.  ROOT  prepared  a  proposal  and  read  it 
(see  Annex  2). 

The  PRESIDENT  said  he  would  adopt  any 
procedure  agreed  upon  by  the  Committee  but 
he  pointed  out  that  by  adopting  the  proposal 
of  Mr.  Root  they  would  be  voting  on  the  prin- 
ciple without  taking  into  consideration  such  points 
of  detail  as  might  in  the  case  of  some  members  be 
a  condition  for  accepting  the  principle.  On  the 
other  hand,  by  discussing  the  complete  texts,  it 
would  be  possible  for  instance  to  find  out  whether 
the  representation  of  the  great  Powers  was  suffi- 
ciently guaranteed  in  a  particular  project.  For 
this  reason  he  preferred  that  the  discussion 
should  deal  with  the  text  of  the  three  projects. 
The  authors  of  the  projects  would  be  asked  to  ex- 
plain them,  thus  giving  other  members  of  the 
Committee  an  opportunity  to  criticise  them.  A 
final  vote  would  be  taken  on  the  three  projects 
in  an  order  fixed  by  the  Committee.  The  Presi- 
dent pointed  out  that  in  adopting  Mr.  Root's 
proposal,  they  would  have  to  return  to  the  dis- 
•  cussion  of  the  texts  after  the  vote  on  principle. 

M.  HAGERUP  said  that  the  procedure  sug- 
gested by  Mr.  Root  had  the  advantage  of 
facilitating  an  agreement  on  principle  before 
the  texts  were  dealt  with. 

The  PRESIDENT  insisted  that  they  discuss 
the  three  projects  simultaneously,  the  method 
which  seemed  to  him  clearest  and  simplest. 

LORD  PHILLIMORE  asked  the  President 
whether  it  was  certain  that  his  project  guaran 
the    representation   of   the   great    Powers. 

The  PRESIDENT  replied  in  the  affirmative, 
on  condition  that  at  the  end  of  Article  5  of 
this  project  the  following  clause  was  added: 
,,so  as  to  ensure  that  the  main  forms  of  civili- 
sation and  the  principal  legal  systems  in  the 
world  be  represented  on  the  Court". 

This  wording  might  usefully  be  explained 
again  in  the  Committee's  report. 

LORD  PHILLIMORE  thought  that  a  solu- 
tion of  important  questions  must  not  be  left  to 
the  report;  their  solution  must  be  included  in 
the  text.  He  asked  the  President  to  define 
his  ideas  especially  on  the  question  of  the  re- 
pr<  sentation  mentioned. 

The  PRESIDENT  said  that  he  was  prepared 
to  be  more  precise  if  necessary.  However  he 
thought  that  first  of  all  it  was  important  to  deal 
with  the  proposal  submitted  by  Mr.  Root,  which 
was  one  of  procedure,  while  the  question  raised  by 
Lord  Phillimore  touched  the  heart  of  the 
question. 


—  357  - 


M.  DE  LAPRADELLE  prend  la  parole  sur 
Ja  question  de  la  methode  a  suivre.  S'il  a  bien 
compris  Mr.  Root,  celui-ci  ddsire  qu'on  resolve 
d'abord  la  question  de  principe,  tandis  que  cer- 
tains autres  membres  prefereraient  que  Ton  dis- 
cutat  un  texte,  article  par  article.  M.  de  Lapra- 
delle  croit  possible  de  concilier  les  deux  me- 
thodes:  il  suffit  d'indiquer  dans  les  divers  textes 
les  articles  qui  se  rapportent  a  la  question  qu'on 
veut  resoudre.  Les  auteurs  des  projets  pourraient 
alors  expliquer  leurs  idees,  et  Ton  pourrait  en- 
suite  proceder  au  vote. 

Le  PRESIDENT  et  LORD  PHILLIMORE 
se  rallient  a  la  proposition  de  M.  de  Lapra- 
delle. 

Le  PRESIDENT  ajoute  qu'il  croit  se  souvenir 
qu'on  a  decide  precedemment  de  ne  discuter  dans 
cette  seance  que  sur  des  textes,  la  discussion  des 
principes  ayant  ete  achevee  dans  les  seances 
precedentes. 

LORD  PHILLIMORE  propose  qu'on  com- 
mence par  discuter  la  question  traitee  a  1'article  5 
de  1'avant-projet  du  President  et  dans  les  ar- 
ticles correspondants  des  autres  projets. 

Le  PRESIDENT  indique  quels  sont  ces  der- 
niers  articles. 

M.  DE  LAPRADELLE  remarque  que,  chaque 
fois  qu'une  question  sera  soulevee,  les  auteurs  de 
chaque  projet  pourront  indiquer  les  articles  qui 
dans  leur  travail,  ont  trait  a  cette  question. 

M.  HAGERUP  craint  qu'on  ne  se  perde  dans 
une  discussion  de  questions  d'ordre  secondaire. 

Le  PRESIDENT  insiste  encore  sur  la  neces- 
site  qu'il  y  a  de  discuter  et  de  voter  sur  des  textes 
precis,  et  appuie  la  proposition  de  M.  de  La- 
pradel  le. 

LORD  PHILLIMORE  montre  qu'il  s'agit,  en 
somme,  d'une  contestation  entre  1'article  5  de 
1'avant-projet  du  President,  des  articles  2  et  3 
du  projet  Root — Phillimore  et  des  articles 
2  et  3  du  projet  Ricci-Busatti. 

M.  DE  LAPRADELLE  observe  qu'il  faut 
d'abord  decider  sur  quel  texte  aura  lieu  le  vote 
final.  Les  autres  textes  doivent  etre  considered 
comme  des  amendements  a  celui  qui  sera  soumis 
au  vote.  M.  de  Lapradelle  propose  qu'on  con- 
sidere  comme  texte  original,  le  texte  du  projet  qui 
a  6t6  depose  le  premier. 

Le  PRESIDENT  voit  des  objections  a  la 
procedure  proposee  par  M.  de  Lapradelle. 


M.  DE  LAPRADELLE  dealt  with  the  ques- 
tion of  the  method  to  be  followed.  If  he  had! 
rightly  understood  Mr.  Root,  the  latter  desired 
that  questions  of  principle  should  first  be  deci- 
ded, while  certain  other  members  preferred  that 
a  text  should  be  discussed,  article  by  article. 
He  thought  that  the  two  methods  could  be 
brought  together:  it  would  be  necessary  only  to 
indicate  which  Articles  in  the  various  projects 
dealt  with  the  question  to  be  decided.  The  authors 
of  the  projects  could  then  explain  their  ideas 
and  afterwards  a  vote  could  be  taken. 

The  PRESIDENT  and  LORD  PHILLI- 
MORE supported  M.  de  La prade lie's  pro- 
posal. 

The  PRESIDENT  added  that  he  thought  he 
recalled  that  they  had  decided  formerly  to  dis- 
cuss only  texts,  as  the  discussion  of  questions 
of  principle  had  been  completed  in  preceding 
meetings. 

LORD  PHILLIMORE  proposed  that  they 
begin  by  discussing  the  questions  dealt  with  in 
Article  5  of  the  President's  project  and  the 
corresponding  Articles  in  the  other  projects. 

The  PRESIDENT  enumerated  the  latter  Ar- 
ticles. 

M.  DE  LAPRADELLE  said  that  each1  time  a 
fresh  question  was  brought  up  the  respective 
authors  of  the  project  could  point  out  those  Ar- 
ticles which  in  their  schemes  dealt  with  the 
question. 

M.  HAGERUP  feared  that  they  would  get  too 
much  involved  in  a  discussion  of  questions  of 
minor  importance. 

The  PRESIDENT  emphasised  again  the  ne- 
cessity of  voting  on  exact  texts,  and  supported 
M.  de  Lapradelle's  proposal. 

LORD  PHILLIMORE  showed  that  it  was 
really  a  question  of  comparing  Article  5  of  the 
President's  project,  Articles  2  and  3  of  the 
Root — Phillimore  project,  and  Articles  2 
and  3  of  the  Ricci-Busatti  project. 

M.  DE  LAPRADELLE  pointed  out  that  they 
must  first  of  all  decide,  upon  which  project  the 
final  vote  would  be  taken.  The  other  projects 
must  be  considered  as  amendments  to  that 
which  was  to  be  voted  upon.  He  proposed  that 
the  project  which  had  been  submitted  first  should 
be  considered  as  the  orginal. 

The  PRESIDENT  saw  objections  to  the  pro- 
cedure suggested  by  M.  de  Lapradelle. 
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Mr.  ROOT  est  indecis,  car  il  connait  mal  les 
regies  de  la  procedure  continentale.  Dans  la  pro- 
ceclure  americaine  et  anglaise,  le  projet  qui  a  &6 
depos£  le  premier  ne  peut  etre  £cart6  que  par 
un  vote  ou  par  un  amendement.  Un  projet  ne  peut 
etre  abandonn£  sans  avoir  fait  1'objet  d'une  d£- 
cision.  II  se  rallie  par  consequent  k  la  proposition 
de  M.  de  Lapradelle. 

Le  PRESIDENT  ne  s'oppose  pas  a  ce  qu'un 
texte  soit  pris  comme  base  .de  la  discussion,  mais 
il  insiste  pour  que  les  trois  textes  soient  discutds 
en  meme  temps.  Les  auteurs  des  pro  jets  doivent 
pouvoir  les  deiendre  et  demander  un  vote  sur 
eux,  par  voie  d'amendement  au  besoin. 

Apres  un  bref  ^change  de  vues  au  sujet  de  la 
date  a  laquelle  ont  £te  deposes  les  differents  pro- 
jets,  LORD  PHILLIMORE  constate  qu'on  est 
d'accord  pour  prendre  comme  base  de  discussion 
le  projet  Root — Phillimore.  II  propose  que 
la  discussion  soit  ouverte  sur  la  2eme  phrase  de 
1 'article  2  de  ce  projet,  ainsi  que  sur  les  articles 
suivants. 

M.  ADATCI  demande  si  sa  proposition  relative 
a  1'insertion  dans  le  projet  Root — Phillimore 
de  1'article  3  du  projet  Ricci-Busatti  a  6t6 
adoptee. 

M.  DE  LAPRADELLE  constate  que  le  texte 
Root — Phillimore  fera  en  dernier  lieu  1'objet 
du  vote  et  que  les  autres  textes  seront  considered 
comme  des  amendements  a  ce  texte. 

D'accord  avec  leurs  auteurs,  le  PRESIDENT 
indique  quelles  sont  dans  les  differents  pro  jets  les 
dispositions  qui  se  rapportent  k  la  question  de  la 
nomination  des  juges.  Ce  sont:  dans  le  projet 
Root— Phillimore,  les  articles  2  k  8  et  1'ar- 
ticle 1 1 ;  dans  le  projet  Ricci-Busatti,  les 
articles  2  et  3,  6  e't  7;  dans  1'avant-projet  du 
President  1'article  5. 

Le  President  ouvre  la  discussion  sur  la  ques- 
tion k  laquelle  ont  trait  ces  articles.  II  invite 
d'abord  les  auteurs  des  differents  projets  a  ex- 
poser  leurs  propres  propositions  et  k  rencontrer 
celles  des  autres  membres. 

D'apres  LORD  PHILLIMORE,  puisqu'on  se 
trouve  en  presence  d'un  projet  qui  fera  1'objet 
d'un  vote,  et  de  deux  textes  ayant  le  caractere 
d'amendements,  il  est  necessaire  d'^tablir  une 
comparaison  entre  les  trois  textes. 

Lord  Phillimore  fait  d'abord  valoir  que 
le  projet  Root — Phillimore  concilie  les  diver- 
ses  idees  £mises  par  les  differents  membres  du 
Comitd.  L'id£e  fondamentale  qui  est  k  la  base 
du  projet  tout  entier,  est  celle  que  Mr.  R  o  o  t  a 


Mr.  ROOT  felt  uncertain,  as  he  was  unfami- 
liar with  the  rules  of  continental  procedure.  In 
English  and  American  procedure,  the  proposal 
submitted  first  could  not  be  set  aside  except  by 
a  vote  or  by  an  amendment.  No  proposal  could 
be  abandoned  without  being  voted  upon.  He 
consequently  agreed  with  M.  de  Lapradelle. 

The  PRESIDENT  had  no  objection  to  one 
text  being  taken  as  basis  for  discussion,  but  he 
insisted  that  the  three  texts  should  be  discussed 
at  the  same  time.  The  authors  of  the  projects 
must  be  able  to  defend  them  and  to  ask  that 
a  vote  be  taken  on  them,  as  amendments  if 
necessary. 

After  a  short  discussion  concerning  the  date  of 
the  submission  of  the  different  projects,  LORD 
PHILLIMORE  said  he  thought  that  the  Com- 
mittee was  agreed  to  take  the  Root- Philli- 
more scheme  as  a  basis  for  discussion.  He  pro- 
posed that  the  discussion  should  be  opened  on 
the  second  sentence  of  Article  2  of  this  project 
and  on  the  following  Articles  as  well. 

M.  ADATCI  asked  if  his  proposal  that  Ar- 
ticle 3  of  the  Ricci-Busatti  plan  should  be 
inserted  in  the  Root— Phillimore  project 
had  been  adopted. 

M.  DE  LAPRADELLE  stated  that  the 
Root— Phillimore  project  would  be  voted 
upon  last  and  that  the  other  projects  would  be 
considered  as  amendments  to  this  text. 

With  the  approval  of  the  authors,  the  PRESI- 
DENT pointed  out  the  different  dispositions  in 
the  various  schemes  which  dealt  with  the  ques- 
tion of  the  nomination  of  judges.  These  were: 
in  the  Root — Phillimore  project  Articles 
2  to  8  and  Article  1 1 ;  in  the  Ricci-Busatti 
project  Articles  2,  3,  6  and  7;  in  the  Presi- 
dent's project  Article  5. 

The  President  opened  the  discussion  upon 
the  question  dealt  with  by  them.  First  of  all 
he  asked  the  authors  of  the  various  projects  to 
explain  their  own  propositions  and  to  criticis.- 
those  of  the  others. 

LORD  PHILLIMORE  said  that  as  there  was 
one  project  which  was  to  be  voted  upon  and 
two  others  to  be  considered  as  amendments,  it 
would  be  necessary  to  compare  all  three. 

First  of  all  he  pointed  out  that  the  Root- 
Phi  1 1  i  in  o  r  e  project  conciliates  the  various 
ideas  put  forward  by  different  members  of  the 
Committee.  The  fundamental  idea  which  formed 
the  basis  of  the  whole  project  was  that  developed 
by  Mr.  Root:  this  idea  was  to  try  to  conciliate 
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developpee:  elle  tache  de  concilier  les  droits  et 
les  devoirs  de  tous  les  Etats  a  1'egard  de  la  con- 
stitution de  la  Cour,  en  adoptant  le  principe  bien 
connu  du  droit  intdrieur,  d'apres  lequel  les  juges 
sont  nommes  par  le  pouvoir  politique;  comme 
dans  la  Socie"te  des  Nations  ce  pouvoir  est  confie 
a  deux  organes  differents,  le  Conseil  et  1'Assem- 
blee,  ils  doivent  avoir  tous  les  deux  une  influence 
sur  1'election  des  juges. 

En  second  lieu,  le  projet  reprend  1'idee  si  fd- 
conde  du  President  de  dormer  a  la  Cour  Per- 
manente  d'Arbitrage  une  part  dans  1'electiori. 

En  outre,  on  y  retrouve  1'idee  suggeree  par  M. 
Altamira  de  consulter,  lors  de  1'election,  les 
corps  scientifiques,  etc. 

II  contient  egalement  des  idees  empruntees  au 
projet  des  Cinq  Puissances,  auquel  ont  collabore 
MM.  Loder  et  Hagerup. 

Enfin  le  projet  adopte  1'idee  de  M.  Ricci- 
B  u  s  a  1 1  i  sur  les  liens  qui  doivent  exister  entre 
la  houvelle  Cour  et  1'ancienne  Cour  d'Arbitrage, 
ainsi  que  sa  pensee  de  dormer  aux  deux  Cours 
un  greffier  commun. 

Lord  Phillimore  ajoute  que  MM.  Adatci 
et  Fernandes  sont  avec  lui-meme  les  seuls 
dont  les  idees  ne  soient  pas  representees  dans 
le  projet  Root — Phillimore. 


Le  PRESIDENT  estime  qu'il  doit  relever  cette 
appreciation  trop  modeste.  II  fait  ressortir  la 
grande  part  qu'a  eue  Lord  Phillimore  a  la 
preparation  de  ce  projet;  et  il  ajoute  que  Lord 
Phillimore  doit  assumer  egalement  sa  part 
de  responsabilite\ 

LORD  PHILLIMORE  accepte  les  responsabi- 
lite"s.  MM.  Adatci  et  Fernandes,  et  lui- 
meme,  n'ayant  pas  contribud  au  projet,  ont  le 
droit  de  s'eriger  en  critiques. 

II  commence  par  faire  I'examen  du  projet  de 
M.  Ricci-B  usa  tti.  L'idee  dont  part  ce  projet, 
a  savoir,  la  representation  des  grandes  Puissances, 
n'est  pas  faite  pour  lui  deplaire  personnellement; 
mais  il  croit  que  1'idee  ne  serait  pas  acceptee 
par  quelques-uns  de  ses  collegues.  Ce  projet 
prevoit  en  outre  un  nombre  trop  elevd  de  juges. 

Quant  a  1'avant-projet  du  President,  Lord 
Phillimore  observe  d'abord  qu'il  est  assez 
difficile  de  se  prononcer  a  son  sujet,  le  Presi- 
dent ayant  l^gerement  modif id  le  texte  original. 
Si,  par  1'addition  a  1'article  5  sugge'ree  par  le 
President,  on  arrive  a  assurer  d'une  f agon 
effective  une  representation  permanente  des  gran- 
des Puissances,  le  projet  rencontrera  de  la  part 
des  Puissances  secondaires  les  memes  critiques 
que  celui  de  M.  Ricci-Busatti.  Ceux  au  con- 


the  rights  and  duties  of  all  States  in  relation  to 
the .  constitution  of  the  Court,  by  adopting  the 
well  known  principle  of  municipal  law,  ac- 
cording to  which  judges  are  appointed  by  the 
political  powers;  since  in  the  League  of  Nations 
this  power  is  in  the  hands  of  two  different  bodies, 
the  Council  and  the  Assembly,  they  must  both 
have  an  influence  in  the  election  of  judges. 

In  the  second  place  the  project  embodied  the 
happy  idea  of  the  President  to  give  to  the 
Permanent  Court  of  Arbitration  a  share  in  the 
election. 

In  addition,  there  was  the  idea  suggested  by 
M.  Altamira  of  consulting  scientific  bodies, 
etc.,  at  election  time. 

It  also  contained  ideas  taken  from  the  plan 
of  the  Five  Powers,  in  the  preparation  of  which 
plan  M.  Loder  and  M.  Hagerup  had  as- 
sisted. 

Finally  the  project  adopts  the  idea  of  M. 
Ricci-Busatti  concerning  the  relations  which 
should  exist  between  the  new  Court  and  the 
old  Court  of  Arbitration,  as  well  as  his  sug- 
gestion that  the  two  Courts  should  have  one  com- 
mon registry. 

Lord  Phillimore  added  that  MM.  Adatci 
and  Fernandes,  and  himself  were  the  only 
ones  whose  ideas  were  not  represented  in  the 
R  o  o  t — P  h  i  1 1  i  m  o  r  e  proposal. 

The  PRESIDENT  felt  he  should  object  to 
this  excessive  modesty.  He  pointed  out  the  large 
part  that  Lord  Phillimore  had  had  in  the 
preparation  of  this  project,  and  he  added  that 
Lord  Phillimore  ought  to  take  also  his  share 
of  responsibility. 

LORD  PHILLIMORE  accepted  the  responsi- 
bility. M.  Adatci,  M.  Fernandes  and  him- 
self, not-  having  contributed  to  the  project,  had 
the  right  to  constitute  themselves  as  critics  of  it. 

He  began  by  examining  M.  Ricci-Busat- 
ti's  project.  The  idea  upon  which  this  plan  was 
based,  namely  the  representation  of  the  Great 
Powers,  did  not  displease  him  personally,  but 
he  thought  that  it  would  not  be  accepted  by 
some  of  his  colleagues.  The  system  furthermore 
provided  for  too  large  a  number  of  judges. 

Concerning  the  P  r  e  s  i  d  e  n  t's  proj  ect,  Lord 
Phillimor  e  first  of  all  said  that  it  was  rather 
difficult  for  him  to  give  an  opinion  as  the  Pre- 
sident had  slightly  modified  the  original  text. 
If  by  the  addition  to  Article  5  suggested  by  the 
President  it  were  possible  to  assure  effecti- 
vely the  permanent  representation  of  the  Great 
Powers,  the  project  would  be  subject  to  the  same 
criticism  from  the  secondary  Powers  as  that  of 
M.  Ricci-Busatti.  On  the  other  hand,  those 
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traire  qui,  comme  Lord  Phillimore  lui-meme, 
estiment  que  la  representation  permanente  des 
grandes  Puissances  est  n£cessaire,  trouveront  la 
formule  du  President  trop  vague.  Pour  sa  part, 
il  ne  pourrait  accepter  un  pro  jet  qui  ne  donne 
pas  aux  grandes  Puissances  une  entiere  s£curit6 
a  cet  £gard.  Enfin  il  trouverait  k  redire  a  la 
disposition  qui,  dans  1'avant-projet  du  P.r6 si- 
dent,  met  sur  le  meme  plan  le  Conseil  de  la 
Societe  des  Nations,  qui  est  un  organe  de  la 
Societe\  et  la  Cour  Permanente  d'Arbitrage,  qui 
n'en  est  pas  un.  II  admet  d'ailleurs  que  c'est  la 
un  point  de  vue  plutot  theorique. 

M.  RICCI-BUSATTI  declare  qu'il  etait  parti 
du  principe  de  I'e'galit^  des  Etats,  croyant  qu'on 
pourrait  se  fier  au  libre  jeu  des  influences  natu- 
relles  pour  arriver  au  rdsultat  desire.  Apres  avoir 
entendu  ses  collegues,  il  a  compris,  pourtant,  que 
c'etait  Ik  une  id6e  un  peu  utopiste;  qu'il  fallait 
bien  faire  des  concessions  a  la  realit6  et  6tablir 
des  regies  precises  si  Ton  veut  atteindre  le  but 
vers  lequel  on  tend. 

Ce  but  est  la  representation  des  grandes  Puis- 
sances au  sein  de  la  Cour.  A  son  avis,  la  con- 
cession la  moins  grave,  c'est  la  constatation 
franche  et  loyale  de  la  verite,  c'est-k-dire  du 
privilege  que  les  grandes  Puissances  r^clament 
d'etre  represented  a  la  Cour  d'une  fagon  per- 
manente. L'influence  accordee  au  Conseil  dans 
la  nomination  des  juges  lui  parait  plus  dangereuse. 
C'est  pourquoi  il  a  insert  dans  son  projet  la 
formule  contenue  a  1'article  3.  Cet  article  peut, 
sans  aucun  inconvenient,  etre  considdire",  ainsi  que 
1'a  propose  M.  Adatci,  comme  un  amende- 
ment  aux  autres  projets. 

M.  Ricci-Busatti  s'6tonne  que  les  defen- 
seurs  des  petites  Puissances  soient  satisfaits  de 
1'influence  qu'on  veut  dormer  au  Conseil  qui  est 
1'organe  de  l'inegalit£  dans  la  Societd  des  Na- 
tions. Mais  puisqu'il  en  est  ainsi,  iM.  Ricci-Bu- 
satti ne  veut  point  s'y  opposer. 

II  declare  que  le  projet  du  President  a  toute 
sa  sympathie.  II  lui  reproche  'seulement  de  ne 
pas  garantir  la  representation  des  grandes  Puis- 
sances a  la  Cour,  et  d'etre  k  cet  6gard,  comme 
1'a  dejk  fait  remarquer  Lord  Phillimore, 
trop  vague  et  trop  imprecis. 

M.  Ricci-Busatti  ajoute  que  si  1'article  3 
de  son  projet  n'est  pas  accepte  comme  amende- 
ment  k  1'article  n  du  projet  Root— Philli- 
more, il  proposera  un  nouvel  amendement  au 
premier. 

Le  PRESIDENT  declare  qu'au  moment  ou- 
s'engage  sur  des  textes  1'examen  de  la  question 
la  plus  importante  que  le  Comitd  ait  k  resoudre, 


who  like  himself  thought  that  the  permanent  re- 
presentation of  the  Great  Pown>  \\a^  IK-<  rs>  iry, 
would  find  the  President's  clause  too  vague. 
For  himself  he  could  not  accept  a  project  which 
would  not  give  the  Great  Powers  every  safeguard 
in  this  respect.  Finally,  he  would  have  to  object 
to  the  provision  in  the  President's  project 
which  put  the  Council  of  the  League  of  Nations, 
which  is  one  of  the  institutions  of  the  League, 
and  the  Permanent  Court  of  Arbitration,  which 
is  not,  upon  the  same  footing.  He  admitted, 
however,  that  this  point  of  view  was  rather  a 
theoretical  one. 

M.  RICCI-BUSATTI  stated  that  he  was  in  fa- 
vour of  the  principle  of  equality  of  States,  be- 
lieving that  the  desired  result  would  be  obtained 
by  allowing  free  play  to  natural  influences.  After 
having  heard  the  views  of  his  colleagues,  he  had 
realised,  however,  that  this  idea  was  slightly 
Utopian;  that  concessions  would  have  to  be  made 
to  realities,  and  that  definite  rules  would  have 
to  be  established  if  the  desired  result  were  to 
be  reached. 

This  result  is  the  representation  of  the  Great 
Powers  on  the  Court.  In  his  opinion  the  best 
way  of  making  this  concession  was  by  a  frank 
and  honest  statement  of  the  truth;  that  is  to  say, 
of  the  privileges  that  the  Great  Powers  claimed 
to  be  represented  on  the  Court  permanently.  The 
influence  given  to  the  Council  in  the  appointment 
of  Judges  seemed  to  him  more  dangerous.  This 
was  the  reason  for  which  he  had  inserted  in  his 
project  the  clause  contained  in  Article  3.  This 
Article  could  without  difficulty  be  considered, 
as  M.  Adatci  had  proposed,  as  an  amend- 
ment to  the  other  projects. 

He  was  astonished,  that  the  champions  of  the 
small  Powers  were  content  with  the  influence 
which  was  intended  to  be  given  to  the  Council, 
the  Council  being  the  organ  of  inequality  in  the 
League  of  Nations.  But,  as  they  were  satisfied. 
M.  Ricci-Busatti  would  not  oppose  it. 

He  stated  that  he  was  in  complete  sympathy 
with  the  President's  project.  He  objected  only 
to  the  fact  that  it  did  not  guarantee  the  te- 
presentation  on  the  Court  of  the  Great  Powers, 
and,  as  Lord  Phillimore  had  pointed  out 
already,  that  it  was  too  va^ur  and  indefinite 
in  this  respect. 

M.  Ricci-Busatti  added,  that  if  Article  3 
of  his  plan  were  not  accepted  as  an  amendment 
to  Article  11  of  the  Root — Phillimore  pro- 
ject, he  would  amend  his  amendment. 

The  PRESIDENT  said  that  now  that  the  time 
had  come  to  discuss  on  the  basis  of  texts  one  of 
the  most  important  questions  that  the  Commit- 
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il  voudrait  preciser  brievement  la  portde  de  la 
proposition  nouvelle,  d'un  caractere  transaction- 
nel,  qu'il  a  communiquee  a  ses  collogues,  en  ce 
qui  concerne  le  point  capital  qui  sollicite  actuelle- 
ment  1'attention  des  membres,  a  savoir  la  no- 
mination des  juges  de  la  Cour  Permanente  de 
justice  Internationale.  Le  President  avait 
pense  d'abord  que  les  Etats,  ayant  une  confiance 
a  coup  sur  bien  placee  *dans  les  membres  de  la 
Cour  Permanente  d' Arbitrage  nomm£s  par  eux, 
pouvaient  leur  deleguer  en  toute  securite  la  tache 
de  designer  les  jurisconsultes  appeles  a  faire  par- 
ue  de  la  Cour  nouvelle,  sauf  a  preciser  les  con- 
ditions de  nature  a  sauvegarder  1'equitable  et 
necessaire  representation  des  Puissances  que  le 
Pacte  de  la  Societe  des  Nations  appelle  ,,Princi- 
pales". 

Le  President  s'etait  demande"  s'il  pouvait 
exister  un  areopage  plus  competent  et  garantis- 
rant  plus  surement,  dans  le  respect  de  1'egalite 
juridique  des  Etats,  la  separation  que  tous  de- 
sirent  voir  se  realiser,  de  la  politique  et  de  la 
justice. 

On  lui  a  signale  I'importance  qu/il  y  a  a  assurer 
aux  Etats  une  action  plus  directe  sur  le  choix 
des  juges  internationaux.  C'est  pourquoi  il  a, 
dans  son  avant-projet,  introduit  une  disposition 
ne  laissant  au  college  des  membres  de  la  Cour 
Permanente  d'Arbitrage  qu'un  droit  de  presen- 
tation des  candidats  aux  places  de  membres  de 
la  Cour.  De  cette  facon  les  membres  de  la  So- 
ciete des  Nations  ont  le  premier  et  le  dernier 
mot  dans  la  nomination  des  nouveaux  juges,  puis- 
qu'ils  nomment  eux-memes  les  membres  de  la 
Cour  Permanente  d'Arbitrage  et  elisent  directe- 
nient  tous  les  membres  titulaires  et  suppliants 
de  la  Cour  Permanente  de  Justice  Internationale. 

La  part  fe"servee  au  Conseil  de  la  Societe  des 
Nations  ne  laisse  pas  d'etre  egalement  importante 
dans  le  Projet.  C'est  a  lui  que  le  College  des 
membres  de  la  Cour  Permanente  d'Arbitrage  fait 
les  presentations,  et  il  est  en  mesure  de  les  con- 
troler,  de  les  approuver,  de  les  rectifier  au  besoin, 
en  ajoutant  une  nouvelle  liste  a  la  premiere,  de 
facon  que  le  nombre  des  candidats  soit  le  double 
du  chiffre  des  premieres  presentations. 

Le  President  croit  qu'il  serait  mo  ins  heu- 
reux  et  plus  aleatoire  d'organiser  ici  un  me'ca- 
nisme  complique,  fonde"  sur  le  paritetisme  du 
Conseil  et  de  1'Assemblde,  et  d'ou  resulteraient 
probablement  des  difficultds,  auxquelles  ne  reme- 
dierait  qu'imparfaitement  une  commission  meclia- 
:rice  entre  les  deux  corps  electoraux,  surtout  lors- 
qu'il  s'agit  d'un  nombre  de  candidats  qui  petit 
^'elever  jusqu'a  deux  cents. 

II  estime  d'ailleurs  que,  le  Conseil  de  la  Societe" 


tee  had  to  decide,  the  nomination  of  the  judges 
of  the  Permanent  Court  of  International  Justice, 
he  wished  to  define  briefly  the  scope  of  the  new 
proposal,  which  was  in  the  nature  of  a  compro- 
mise, dealing  with  this  cardinal  point,  and  which 
he  had  already  communicated  to  his  colleagues. 
The  President  first  of  all  had  thought  that 
the  States,  having  complete  confidence  in  the 
members  of  the  Permanent  Court  of  Arbitration 
appointed  by  themselves,  could  safely  delegate 
to  them  the  task  of  choosing  the  jurisconsults 
called  upon  to  form  part  of  the  new  Court,  pro- 
vided that  guarantees  were  established  to  sa- 
feguard the  equitable  and  necessary  represen- 
tation of  those  States  designated  ,,Principal 
Powers"  by  the  Covenant  of  the  League  of 
Nations. 

The  President  did  not  think  that  a  more 
competent  areopagus  existed,  which  guaranteed 
with  more  certainty  the  desired  separation 
between  politics  and  justice  in  the  interests  of 
the  legal  equality  of  States. 

The  importance  of  according  to  the  States  a 
more  direct  influence  on  the  choice  of  internatio- 
nal judges  had  been  brought  to  his  attention. 
For  that  reason  he  had  introduced  in  his  plan 
a  provision  leaving  to  the  college  of  members 
from  the  Permanent  Court  of  Arbitration  only 
the  right  of  nominating  the  candidates  for  places 
on  the  Court.  In  this  way  the  members  of  the 
League  of  Nations  have  the  first  and  last  word 
in  the  nomination  of  the  '•  new  judges,  since  they 
themselves  name  the  members  of  the  Permanent 
Court  of  Arbitration  and  elect  directly  all  the 
judges  and  supplementary  judges  of  the  Perma- 
nent Court  of  International  Justice. 

The  part  which  the  project  reserves  to  the 
Council  of  the  League  of  Nations  is  also  im- 
portant :  it  is  to  the  Council  that  the  college  of 
members  of  the  Permanent  Court  of  Arbitration 
submit  the  nominations,  and  it  is  possible  for  the 
latter  to  regulate  them,  to  approve  of  them,  to 
correct  them  if  need  be  by  adding  a  new  list 
to  the  first  in  such  a  way  that  the  number  of 
candidates  is  twice  the  number  first  nominated. 

The  President  thought  that  it  would  be 
less  desirable  and  more  hazardous  to  organise 
now  a  complicated  piece  of  mechanism  based  on 
the  equality  of  the  Council  and  the  Assembly, 
from  which  probably  would  arise  difficulties  for 
which  a  Commission  of  Mediation  between  the 
two  electoral  bodies  would  furnish  only  an  unsa- 
tisfactory remedy,  especially  since  a  number  of 
candidates  which  might  reach  200  was  involved. 

He  thought  furthermore  that  the  Council  of 
the  League  of  Nations  fulfilled  in  the  general 


—  362  - 


dcs  Nations  remplissant  dans  1'^conomie  g6n6- 
rale  du  reglement  des  conflits  internationaux, 
une  mission  capitale,  distincte  pr^cis^ment  de  la 
judicature,  on  introduit  une  certaine  confusion  des 
pouvoirs  en  faisant  intervenir  ce  Conseil  d'une 
maniere  trop  directe,  et  sur  un  pied  d'egalite"  avec 
1'Assembl^e,  dans  la  nomination  des  juges. 

II  ne  suffit  pas  d'invoquer  des  analogies,  d'a^l- 
leurs  contestables,  entre  1'ordre  international  et 
1'ordre  national  pour  justifier  un  tel  systeme. 

II  parait  Evident  au  President  que  la  repre- 
sentation des  grands  Etats  au  sein  de  la  Cour 
sera  assured  si  1'on  imjyose  k  tous  ceux,  y  com- 
pris  le  college  des  membres  de  la  Cour  Perma- 
nente  d'Arbitrage,  qui  concourent  a  la  nomination 
des  juges,  1'obligation  de  pourvoir  k  la  repre- 
sentation des  grandes  formes  de  civilisation  et  des 
principaux  systemes  juridiques  du  monde.  II  ne 
faut  pas  sous  pre"texte  de  preVenir  des  abus,  qui 
ne  se  pre"senteront  pas,  porter  une  atteinte  grave 
a  I'e'galite'  juridique  des  Etats.  Le  President 
regretterait  que  le  Comite  ne  reconnut  pas  ce 
qu'il  y  a  de  transactionnel  et  d'harmonique  dans 
le  projet  qu'il  pre"fere,  et  s'abandonna"t  aux 
hasards  d'un  systeme  qui,  loin  d'assurer  le  rdsul- 
tat  poursuivi,  pourrait  semer  des  germes  de  dis- 
corde  entre  le  Conseil  et  1'Assemblee  et  peut-etre 
compromettre  la  grande  ceuvre  de  justice,  a  1'or- 
ganisation  de  laquelle  se  consacre  le  Comite", 

En  fait  le  Conseil  et  la  Cour  sont  loin  d'etre 
sur  le  meme  pied,  puisque  le  Conseil,  intervenant 
en  quelque  sorte  comme  institution  d'appel,  peut 
controler  1'ceuvre  de  la  Cour  et  la  reedifier  au 
besoin,  grace  k  la  formation  d'une  liste  nouvelle 
de  candidats.  Et  quant  aux  garanties,  il  faudrait 
supposer,  pour  contester  leur  existence,  qu'un 
areopage  de  jurisconsultes,  tel  que  celui  de  la 
Cour,  violerait  les  obligations  qui  lui  sont  impo- 
s6es.  Et  encore  doit-on  constater,  que  meme  dans 
oette  hypothese  impossible,  1'intervention  du  Con- 
seil d'abord,  puis  celle  de  1' Assembled,  peuvent 
servir  de  supreme  garantie.  II  semble  enfin  ab- 
surde  d'admettre  que  la  Cour  d'Arbitrage  et  le 
Conseil  ayant  rempli  leur  devoir  quant  a  la  re- 
pre"sentation  des  grands  Etats  k  la  Cour  k  e'tablir, 
1' Assembled  refuse  de  remplir  le  sien,  alors  que 
par  le  statut  de  1'institution  nouvelle,  accepted 
par  elle,  elle  s'est  impost  ce  devoir. 

En  re"alite",  les  puissances  principales  ont  toute 
se'curite'  quant  k  leur  representation  a  la  Cour 
nouvelle,  et  les  Etats  secondaires  peuvent,  dans 
le  systeme  propose",  sans  qu'aucune  atteinte  soit 
portde  k  l'£galit£  juridique,  accepter  une  telle 
representation  comme  une  condition  de  vitalite 
de  1'institution  nouvelle  qu'il  s'agit  de  crder. 


system  for  settlement  of  international  disputes 
an  essential  function,  completely  distinct  from 
judicial  proceedings.  A  certain  confusion  of 
powers  would  be  introduced  if  in  the  nomination 
of  judges  the  Council  could  act  in  too  direct  way 
and  on  a  footing  of  equality  with  the  Assembly. 

It  is  not  sufficient  to  cite  analogies  not  above 
question,  between  national  and  international  af- 
fairs, to  justify  such  a  system. 

It  seemed  obvious  to  the  President  that  the 
representation  of  the  Great  Powers  on  the  Court 
would  be  ensured  if  the  obligation  of  providing 
for  the  representation  of  the  great  forms  of  civi- 
lisation and  the  principal  legal  systems  of  the 
world  were  imposed  on  those  who  take  part  in 
the  nomination  of  judges,  including  the  members 
of  the  Permanent  Court  of  Arbitration.  It  is 
unnecessary  under  pretext  of  an  abuse  which 
will  not  arise  to  inflict  a  severe  injury  on  the 
legal  equality  of  States.  The  President  re- 
gretted that  the  Committee  had  not  observed 
the  qualities  of  compromise  and  harmony  con- 
tained in  the  project  which  he  preferred,  and 
had  given  itself  up  to  the  dangers  of  a  system 
which  far  from  ensuring  the  desired  results  might 
sow  the  seeds  of  discord  between  the  Council 
and  the  Assembly  and  perhaps  compromise  the 
great  work  of  justice  to  the  organisation  of  which 
the  Committee  had  to  devote  itself. 

In  fact  the  Council  and  the  Court  are  far  from 
being  on  the  same  footing  since  the  Council, 
intervening  in  a  certain  respect  as  an  institution 
to  which  appeal  can  be  made,  might  control 
the  work  of  the  Court,  re-erect  it  if  need  be  by 
means  of  the  formation  of  a  new  list  of  candi- 
dates. And  as  regards  guarantees,  it  would  be 
necessary  to  suppose,  in  order  to  justify  their 
existence,  that  an  areopagus  of  jurisconsults  such 
as  those  who  form  the  Court  would  violate  the 
obligations  which  have  been  imposed  upon  them. 
Furthermore  it  should  be  stated  that  even  in 
this  impossible  hypothesis  the  intervention  first 
of  the  Council  and  then  of  the  Assembly  might 
serve  as  a  supreme  guarantee.  It  seems  absurd, 
therefore,  to  admit  that  the  Court  of  Arbitration 
and  the  Council,  having  fulfilled  their  duties  re- 
garding the  representation  of  the  great  States  on 
the  Court  to  be  established,  the  Assembly  would 
refuse  to  fulfil  its  duties  when  it  has  imposed 
upon  itself  this  duty  by  the  statute  establishing 
the  new  institution  which  it  has  accepted. 

In  reality  all  the  principal  Powers  have  every 
security  in  regard  to  their  representation  on  the 
new  Court,  and  the  secondary  States  may  in  the 
proposed  system,  without  any  injury  being  done 
to  legal  equality,  accept  such  a  representation  as 
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M.  LODER  se  rallie  au  projet  Root— Phil- 
limore  avec  les  amendements  qu'il  a  propo- 
ses lui-meme.  (Voir  annexe  3). 

Le  Comite",  au  debut  de  ses  discussions,  etait 
d'accord  pour  reconnaitre  que  le  temps  de  1'inega- 
lite  est  passe.  Mr.  Root  a  fait  alors  observer 
qu'il  faut  tenir  compte  de  la  re"alite  des  choses, 
et  que  le  projet  des  Cinq  Puissances  pechait  par 
trop  d'idealisme.  L'Assemblee  n'assurera  pas 
1' election  des  meilleurs  juges.  II  y  aura  dans  son 
sein  des  coalitions  et  des  intrigues.  On  a  done 
emis  1'idee  de  confier  la  nomination  au  Conseil, 
mais  cette  id£e  a  ete  jugee  inacceptable  etant 
donne  le  caractere  hautement  politique  de  cette 
institution.  Le  premier  projet  Root — Phi  11  i- 
more  a  e"tabli  la  collaboration  entre  le  Conseil 
et  1'Assemblee,  en  vue  d'assurer  le  choix  des 
meilleurs. 

Ce  qui  importe,  en  effet,  c'est  d'avoir  de  bons 
•juges,  abstraction  faite  de  leur  nationalite.  Mais, 
d'autre  part,  il  -est  probable  que  les  candidats 
elus  appartiendront  souvent  aux  grandes  Puis- 
sances, puisque  dans  ces  Puissances,  qui  repre- 
sentent  les  grandes  civilisations,  la  minoritd  in- 
tellectuelle  est  plus  nombreuse  que  dans  les  petits 
Etats. 

En  tout  cas,  il  faut  eviter  que  les  juges  se 
considerent  comme  des  representants  de*  leur 
pays:  pour  cette  raison  M.  Loder  croit  devoir 
rejeter  la  proposition  contenue  dans  1'article  3  du 
projet  de  M.  Ricci-Busatti,  que  n'accepte- 
raient  jamais  les  petites  Puissances. 

L'avant-projet  du  President  ne  lui  semble 
pas  non  plus  satisfaisant.  Le  role  qu'il  donne  au 
Conseil  n'est  pas  suffisant:  1'Assemblee  pourra  ne 
.enir  aucun  compte  de  la  liste  presentee  par  le 
Conseil.  M.  Loder  trouve  que  ce  projet  rappelle, 
k  cet  e"gard,  le  plan  communiqud  par  M.  Bevi- 
laqua. 

Enfin,  M.  Loder  s'eleve  contre  l'ide"e  de  faire 
representer  les  diffdrents  systemes  juridiques.  On 
a  beaucoup  parl£  de  cette  idee  sans  jamais  bien 
en  e"lucider  le  sens,  et  M.  Loder  declare  qu'il 
ne  sait  pas  au  juste  ce  qu'elle  veut  dire. 

II  ajoute  qu'on  pourra  discuter  plus  tard  les 
amendements  qu'il  a  soumis,  puisqu'ils  ne  tou- 
chent  pas  au  fond  du  projet  Root — Philli- 
rn  o  r  e. 

M.  RICCI-BUSATTI  fait  observer  que  la  cri- 
tique de  M.  Loder  n'est  pas  tout  k  fait  exacte, 
puisque  le  projet  soumis  par  M.  Ricci-Bu- 


a  condition  necessary  for  the  practicability  of 
the  new  institution  with  the  creation  of  which 
they  are  concerned. 

M.  LODER  accepted  the  Root— Philli- 
more  project  with  the  amendments  he  had  him- 
self proposed.  (See  Annex  3). 

At  the  beginning,  the  Committee  had  agreed  to 
recognise  the  fact  that  the  period  of  inequality 
had  passed.  Mr.  Root  had  stated  that  realities 
must  be  taken  into  account  and  that  the  project 
of  the  five  Powers  was  inclined  too  much  toward 
the  idealistic.  Election  by  the  Assembly  would 
not  ensure  the  best  judges.  There  would  be  intri- 
gues and  coalitions  within  it.  The  idea  therefore 
had  been  put  forward  of  giving  the  power  of 
nomination  to  the  Council,  but  this  idea  had  not 
been  accepted  on  account  of  the  highly  political 
nature  of  this  institution.  The  first  R  o  o  t— P  h  1 1- 
1  i  m  o  r  e  project  had  established  collaboration 
between  the  Council  and  the  Assembly,  in  order 
to  insure  that  the  best  judges  were  chosen. 

The  important  point  was  to  have  good  judges 
regardless  of  their  nationality.  But  on  the  other 
hand  it  was  probable  that  the  candidates  elected 
often  would  belong  to  the  Great  Powers  since  in 
these  countries,  which  represent  the  great  civi- 
lisations, the  intellectual  minority  is  more  nume- 
rous than  in  the  smaller  States. 

In  any  case,  the  judges  must  not  consider 
themselves  representatives  of  their  countries :  for 
this  reason  M.  Loder  thought  that  he  must 
reject  the  proposal  contained  in  Article  3  of 
M.  Ri  cci  -  B  us  at  ti's  project.  The  Article 
would  never  be  accepted  by  the  smaller  States. 

The  President's  project  did  not  seem  to 
him  satisfactory  either.  The  part  which  he  gave 
to  the  Council  was  not  sufficient;  the  Assembly 
might  take  no  notice  whatever  of  the  list  pre- 
sented by  the  Council.  M.  Loder  thought  that 
the  project  resembled  in  this  respect  the  plans 
submitted  by  M.  Bevilaqua. 

Finally  M.  Loder  was  opposed  to  the  idea 
of  representing  the  various  legal  systems.  This 
idea  had  been  talked  of  a  great  deal  without  its 
meaning)  ever  being  clearly  explained.  M.  Loder 
said  that  he  did  not  exactly  know  what  it  meant. 

He  added  that  the  amendments  he  had  sub- 
mitted could  be  discussed  later  since  they  did 
not  affect  the  underlying  principle  of  the  Root— 
Phillimore  project. 

M.  RICCI-BUSATfTI  pointed  out  that  the 
criticism  of  M.  Loder  was  not  entirely  accurate 
since  his  project  'did  not  contain  exactly  what 
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satti  n'a  pas  exactement  le  contenu  que  lui  a 
prete  M.  Loder.  II  preVoit  par  example  un 
nombre  de  15  juges  seulement. 

M.  HAGERUP  desire  pr^ciser  son  attitude  en- 
vers  le  projet  que  Ton  est  en  train  d'examiner,  et 
envers  le  probleme  en  gdneVal. 

11  croit  que  dans  le  projet  qu'ils  ont  a  sou- 
mettre  au  Conseil  et  a  1'Assembiee  de  la  So- 
ciete des  Nations,  les  membres  du  Comite  doivent 
fa  ire  abstraction  de  leurs  preferences  personnel- 
les.  S'ils  ne  le  faisaient  pas,  on  se  trouverait 
exactement  dans  la  mcme  situation  qu'a  la  fin 
de  la  Conference  de  1907,  on  n'aurait  pas  fait  un 
seul  pas  en  avant.  II  r^pete  ce  qui  a  etc"  dit  bien 
souvent  au  sein  du  Comite:  il  faut  arriver  a  un 
accord.  II  est  impossible  d'elaborer  un  projet 
qui  satisfasse  1'opinion  du  monde  entier.  Mais 
il  faut  en  pre"parer  un  qui  re"unisse  les  membres 
du  Comite  et  dont  ces  membres  puissent  accep- 
ter la  pleine  responsabilite.  C'est  le  seul  moyen 
d'aboutir.  Aussi  M.  Hagerup  est-il  heureux  de 
voir  1'accord  qui  semble  se  faire  autour  du  projet 
Root — Phillimore  grace  au  sacrifice  de  cer- 
taines  opinions  persomielles.  II  sait  que  Lord 
Phillimore  a  sacrifie  des  iddes  qui  lui  etaient 
cheres,  et  M.  Hagerup  lui-meme  est  dispose  a 
accepter  ce  projet,  bien  qu'il  ne  soit  pas  1'ideal, 
parce  qu'il  constitue  le  seul  terrain  d'entente  pos- 
sible. A  oet  egard  M.  Hagerup  se  rallie  a  L o r d 
Phillimore.  II  croit  cependant  que  M.  Ricci- 
Busatti  a  raison  dans  une  certaine  mesure.  II 
admet  que  faire  une  part  au  Conseil  dans  1'elec- 
tion  des  juges,  c'est  donner  une  influence  pre- 
ponderante  aux  Puissances  qui  sont  Membres 
des  deux  corps  et  qui  par  consequent  auront  un 
double  vote.  Mais,  de  1'autre  cote,  il  est  impos- 
sible de  donner  pleins  pouvoirs  a  la  majorite  de 
1'Assemblee,  telle  qu'elle  est  actuellement  consti- 
tuee:  on  ne  serait  pas  sur  que  les  juges  fussent 
bien  choisis.  II  faut  un  contre-poids  a  ce  pouvoir, 
et  ce  contre-poids  ne  peut  etre  trouve  que  dans 
1'influence  a  donner  au  Conseil,  si  Ton  doit  se 
tenir  aux  institutions  de  la  Societe*  des  Nations, 
agrees  par  tous  les  Membres  de  la  Societe. 

D'autre  part  M.  Hagerup  approuve  la  criti- 
que de  M.  Loder  sur  le  projet  de  M.  Ricci- 
Busatti,  lorsqu'il  a  fait  ressortir  qu'une  dispo- 
sition telle  que  celle  contenue  a  1'article  3  de  ce 
projet,  le  rendrait  inacceptable  a  un  certain  nom- 
bre d'Etats.  L'experience  de  1907  en  est  une 
preuve  suffisante. 

M.  Hagerup  se  declare  tres  sympathique  a 
1'avant-projet  du  President.  II  voterait  pour 
lui,  s'il  croyait  que  ce  plan  puisse  servir  de  base 
d'entente. 


M.    Loder   had   stated.    For  instance   he   con- 
templated a  number  of  only  1 5  judges. 


M.  HAGERUP  wished  to  define  his  position 
with  regard  to  the  projects  under  discussion  and 
with  regard  to  the.  problem  as  a  whole. 

He  thought  that  in  the  plan  which  they  would 
submit  to  the  Council  and  the  Assembly  of  the 
League  of  Nations,  the  members  of  the  Commit- 
tee should  disregard  their  personal  preferences. 
If  they  did  not,  they  would  be  in  exactly  the 
same  position  as  that  reached  at  the  end  of  the 
Conference  of  1907.  They  would  not  have  made 
a  single  step  in  advance.  He  repeated  a  phrase 
often  heard  at  the  meetings  of  the  Committee : 
An  agreement  must  be  reached.  It  was  impos- 
sible to  prepare  a  project  which  would  satisfy 
opinion  all  over  the  world.  But  they  must  prepare 
one  which  had  the  support  of  the  members  of  the 
Committee  and  for  which  the  memibers  could 
accept  full  responsibility.  This  was  the  only  way 
to  succeed.  For  this  reason  M.  Hagerup  was 
happy  to  see  that  unanimity  appeared  to  exist 
on  the  subject  of  the  R  o  o  t — Ph.  i  1 1  i  m  o  r  e  pro- 
ject, thanks  to  the  sacrifices  of  certain  personal 
opinions.  He  knew  that  Lord  Phillimore  had 
sacrificed  cherished  ideas,  and  he  himself  was 
prepared  to  accept  the  scheme  even  though  it 
were  not  ideal,  because  he  thought  it  was  the  only 
possible  means  of  coming  to  an  understanding. 
Here  he  agreed  with  Lord  Phillimore,  but 
he  thought  that  M.  Ricci-Busatti  was  right 
to  a  certain  extent.  He  admitted  that  to  allow 
the  Council  to  play  a  part  in  the  election  of  the 
judges  would  amount  to  giving  a  preponderant 
influence  to  the  Powers  which  are  members  of 
the  two  bodies  and  which  consequently  would 
have  a  double  vote.  But,  on  the  other  hand,  it 
would  be  impossible  to  give  all  power  to  the 
majority  of  the  Assembly  as  constituted  at  pre- 
sent; there  would  be  no  guarantee  that  the  jud- 
ges would  be  well  chosen.  There  must  be  some 
compensation,  and  this  compensation  could  only 
be  found  in  the  influence  to  be  givvn  to  the 
Council,  if  they  were  bound  to  confine  them- 
selves to  the  institutions  of  the  League  of  Na- 
tions accepted  by  all  the  Members  of  the  League. 

On  the  other  hand  M.  Hagerup  approved  of 
M.  Loder's  criticism  concerning  the  project  of 
M.  Ricci-Busatti  in  that  he  thought  that 
a  provision  such  as  was  contained  in  Article  3 
of  that  project  would  make  it  unacceptable  to 
a  certain  number  of  States.  The  experience  of 
1907  was  sufficient  proof  of  this. 
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M.  Hagerup  desire  relever  un  point  special 
dans  le  pro  jet  du  President.  Celui-ci  a  insere 
a  la  fin  de  1'article  5  quelques  mots,  qui  se  re- 
trouvent  egalement  dans  le  projet  Root— Phi  1- 
limore,  au  sujet  de  la  representation  des  diffe- 
rents  systemes  juridiques.  M.  Hagerup  croit, 
comme  M.  Loder,  qu'il  y  a  la  une  idee  fausse. 
La  Cour  jugera  d'apres  le  droit  international;  par 
consequent,  les  systemes  nationaux  n'ont  pas  be- 
soin  d'etre  represented  dans  son  sein.  Lord 
Phillimore  a  du  reste  demon  tre  la  difficulte 
de  definir  ce  qu'il  faut  entendre  par  cette  ex- 
pression. 

M.  Hagerup  est  oppose  egalement  a  la  for- 
mule  de  M.  de  Lapradelle  sur  la  represen- 
tation des  differentes  formes  de  civilisation.  II 
y  a  dans  tous  les  pays  civilises  -  -  en  Norvege 
aussi  bien  qu'au  Japon  —  une  civilisation  d'origine 
nationale  sur  laquelle  se  greffe  une  civilisation 
d'un  caractere  general  plus  ou  moins  commune 
a  tous  les  pays. 

Dans  cet  ordre  d'ide'es,  M.  Hagerup  propose 
un  amendement  a  1'effet  de  supprimer  a  1'article  1 1 
du  projet  Root — Phillimore,  les  mots:  ,,et 
de  chercher  a  assurer  dans  la  mesure  du  pos- 
sible la  representation  a  la  Cour  des  differentes 
formes  de  civilisation  et  des  differents  systemes 
juridiques  des  Membres  de  la  Societe  des  Na- 
tions. Cependant.  .  ." 


M.  FERNANDES  croit  devoir  presenter  le 
point  de  vue  du  Bresil,  qui,  a  son  avis,  est  celui 
de  1'Amerique  latine  en  general.  II  doit  au 
prdalable  examiner  les  systemes  proposes.  MM. 
Adatci  et  Ricci-Busatti  preconisent  la  re- 
presentation directe  k  la  Cour  de  Justice  des 
Etats  qui  sont  membres  permanents  du  Conseil 
de  la  Societe  des  Nations,  en  re"servant  aux 
n  utres  Ktats  une  representation  indirecte,  au 
ji;oyen  de  Election  d'un  certain  nombre  de  juges 
p;ir  I'Assemble^e  de  la  Societe.  M.  Fernandes 
a  etc  etorme  d'entendre  M.  Adatci  recomman- 
der  ce  systeme,  et  dire  qu'il  fallait  tenir  cornpte 
ci'une  realite  incontestable,  a  savoir  qu'une  Cour 
sans  representation  des  dites  Puissances  serait 
necessairement  non-viable.  Certes,  il  est  de"sira- 
bie  que  le  projet  soumis  pour  1'organisation  de 
our  donne  aux  Etats  en  question  une  ga- 
rantie  complete  en  ce  qui  concerne  1'impartialite, 
I'independance  et  la  competence  des  juges;  et 
<.ela,  non  pas  parce  qu'ils  constituent  les,,grandes 
Puissances"  selon  la  facheuse  denomination  in- 
troduite  dans  la  terminologie  diplomatique,  mais 


M.  Hagerup  declared  that  he  much  appre- 
ciated the  President's  scheme.  He  would  vote 
for  it  if  he  thought  that  it  could  serve  as  the 
basis  of  an  understanding. 

He  wished  to  deal  also  with  a  particular  point, 
in  the  President's  project.  The  latter  had  in- 
serted at  the  end  of  Article  5  several  words  which 
also  were  found  in  the  Root — Pi  hi  Him  ore 
project,  concerning  representation  of  different 
legal  systems.  He  agreed  with  M.  Loder  that 
the  idea  was  unsound.  The  Court  was  to  deliver 
judgment  according  to  international  law;  con- 
sequently there  was  no  need  to  have  national 
systems  of  law  represented  on  it.  Lord  Philli- 
more moreover  had  shown  the  difficulty  of  de- 
fining what  was  meant  by  this  expression. 

M.  Hagerup  also  was  opposed  to  the  clause 
proposed  by  M.  de  Lapradelle  dealing  with 
the  representation  of  different  forms  of  civili- 
sation. There  exists  in  all  civilised  countries 
-  in  Norway  as  well  as  in  Japan  — a  civilisation 
national  in  origin,  on  which  there  has  been 
grafted  a  civilisation  general  in  character,  and 
more  or  less  common  to  all  countries. 

In  this  connection  M.  Hagerup  proposed 
an  amendment  suppressing  in  Article  1 1  of  the 
Root — Phillimore  plan  the  words:  "and  to 
seek  as  far  as  practicable  to  have  represented  in 
the  Court  the  different  forms  of  civilisation  and 
juridical  systems  which  exist  among  the  Mem- 
bers of  the  League  of  Nations;  but  .  .  .". 

M.  FERNANDES  thought  that  he  should 
present  Brazil's  point  of  view  which  in  his  opinion 
was  the  same  as  Latin  America's  in  general. 
First  of  all  he  would  examine  the  proposed  sy- 
stems. MM.  Adatci  and  Ricci-Busatti  pro- 
vided for  the  direct  representation  on  the  Court 
of  Justice  of  the  States  which  are  permanent 
members  of  the  Council  of  the  League  of  Na- 
tions, reserving  to  the  other  States  an  indirect 
representation  by  means  of  the  election  of  a 
certain  number  of  judges  by  the  Assembly  of 
the  League.  M.  Fernandes  was  astonished 
to  hear  M.  Adatci  advocate  this  system  and 
say  that  consideration  must  be  had  for  undeni- 
able realities,  namely  that  a  Court  on  which  the 
said  Powers  were  not  represented  would  necessa- 
rily be  impracticable.  Certainly  it  is  desirable  that 
the  plan  submitted  for  the  organisation  of  the 
Court  should  give  to  the  States  in  question  a  com- 
plete guarantee-  concerning  the  impartiality,  the 
independence,  and  the  ability  of  the  judges;  not 
because  they  are  the  great  Powers,  according 
to  the  regrettable  terminology  introduced  in  di- 


-  366  - 


parce  que,  le  cas  echeant,  leur  responsabilit^  et 
leurs  inte'rets  seront  les  plus  affectds  lorsqu'il 
laudra,  pour  assurer  1'ex^cution  des  jugements, 
prendre  des  mesures  coercitives  d'ordre  militaire 
ou  e'conomique. 

Mais,  pour  que  la  Cour  soit  viable,  elle  devra 
satisfaire  a  toutes  les  conditions  de  viabilite. 
MM.  Adatci  et  R  icci- B  usatt  i  pensent  rem- 
plir  une  de  ces  conditions  en  sacrifiant  sans  me"- 
nagement  le  principe  de  I'dgalite"  juridique  des 
Etats  souverains;  mais  ils  aboutissent  pre'cise'ment 
au  re"sultat  contraire,  car  on  doit  tenir  pour  cer- 
tain que  la  majorite'  des  membres  de  la  Socie"te 
des  Nations  s'opposeront  de  facon  irreductible  a 
tout  reglement  impliquant  la  m^connaissance  du- 
dit  principe.  Si  les  ,,grandes  Puissances"  veulent 
une  Cour  qui  ne  juge  que  leurs  diffe"rends,  elles 
sont  dans  la  bonne  voie.  Mais,  si,  au  contraire, 
elles  veulent  une  Cour  dont  la  competence  em- 
brasse  un  aussi  grand  nombre  d'Etats  que  ceux 
dont  est  constitute  la  Socie"t£  des  Nations,  il  leur 
faudra  bien  alors  accorder  leur  l£gitime  interet 
avec  1'application  franche  du  principe  de  I'^galite 
de  tous  les  Etats  souverains. 

M.  Fernandes  lui-meme  n'a  pas  de  vote  a 
emettre:  il  le  constate  sans  embarras,  puisque 
il  n'a  commenc^  a  sieger  qu'apres  que  le  Secre- 
taire General  de  la  Societe  des  Nations  eut  fait 
savoir  au  Comite  que  son  droit  de  voter  ne  depen- 
dait  que  de  son  eminent  compatriote  M.  Bevi- 
laqua.  Mais,  que  le  Comit^  n'en  doute  pas  un 
instant:  si,  ce  qu'il  ne  croit  pas,  les  suggestions 
qu'il  critique  £taient  accepters  par  le  Comite",  le 
Bresil,  d'accord  avec  la  majorite  des  Etats  in- 
te'resse's,  voterait  immanquablement,  le  moment 
venu,  centre  le  projet,  faisant  ainsi  crouler  1'edifice 
que  tout  le  monde  de"sire  solide  et  durable. 

M.  Fernandes  passe  ensuite  au  projet  du 
President.  Ce  projet  se  preoccupe  de  satisfaire 
a  la  fois  les  grands  Etats  represented  au  Conseil 
de  la  Socie"t£  des  Nations  et  Fensemble  des  Etats 
represented  a  1'Assemblee  en  faisant  collaborer  a 
Election  le  Conseil  qui  pr^sente  une  liste  de  can- 
didats,  et  1'Assemblee  a  qui  il  appartiendra  de 
choisir.  Mais  il  ne  faut  pas  oublier  que,  concur  - 
remment  avec  la  liste  formed  par  le  Conseil,  une 
autre  liste,  dress6e  par  la  Cour  d'Arbitrage  de 
La  Haye,  sera  presentee  a  1'Assemble'e. 

En  fait,  1'Assemble'e  demeurera  done  libre  de 
laisser  de  cotd  la  liste  presentee  par  le  Conseil 
et  de  ne  faire  porter  son  choix  que  sur  celle  de 
la  Cour  d'Arbitrage;  le  Conseil  se  trouverait  ainsi 
evinc£  de  toute  participation  a  1'^lecrion.  II  est 
manifeste  que  la  garantie  accorded  aux  grandes 
Puissances  sera  illusoire  et,  dans  ces  conditions, 
M.  Fernandes  pense  que  le  projet  n'aura 


plomatic  language,  but  because  in  a  given  case 
their  responsibility  and  their  interests  are  more 
d<  *  ]>1\  alie.cted,  since  it  would  be  necessary  in 
order  to  enforce  the  execution  of  a  sentence  that 
•they  take  coercive  measures  of  a  military  and 
economic  character. 

However,  in  order  that  the  Court  be  practi- 
cable, it  should  satisfy  all  the  conditions  of  suc- 
cess. MM.  Adatci  and  Ricci-Busatti 
thought  that  they  would  fulfil  one  of  these  condi 
tions  by  sacrificing  without  consideration  the 
principle  of  legal  equality  of  sovereign  States ; 
but  they  would  arrive  at  the  diametrically  op- 
posite result,  because  it  should  be  kept  firmly 
in  mind  that  the  majority  of  Members  of  the 
League  of  Nations  are  immutably  opposed  to 
any  rule  involving  disregard  for  this  prin- 
ciple. If  the  Great  Powers  desire  a  Court  which 
shall  judge  only  their  disputes  they  are  on  the 
good  road.  But  if,  on  the  contrary,  they  desire 
a  Court  whose  competence  covers  a  number  of 
States  equal  to  that  which  forms  the  League  of 
Nations,  it  would  then  be  necessary  for  them 
to  adjust  their  legitimate  interests  with  the  frank 
application  of  the  principle  of  equality  of  all 
sovereign  States. 

M.  Fernandes  himself  had  no  vote  to  cast; 
he  felt  no  hesitation  in  stating  this  since  he  had 
not  taken  his  seat  until  the  Secretariat-General 
of  the  League  of  Nations  had  explained  to  the 
Committee  that  this  right  to  vote  was  dependent 
on  his  eminent  fellow-countryman,  M.  Bevi- 
laqua.  However,  in  order  that  the  Committee 
might  no  be  in  doubt  for  an  instant,  he  wished 
to  say  that  if,  which  he  did  not  think  possible, 
the  proposals  which  he  objected  to  were  accepted 
by  the  Committee,  Brazil,  in  agreement  with  the 
majority  of  States  interested,  when  the  time  came, 
would,  without  fail,  vote  against  the  project,  thus 
causing  the  fall  of  the  institution  which  the  whole 
world  wished  to  see  powerful  and  lasting. 

M.  Fernandes  then  turned  to  the  Presi- 
dent's plan.  This  plan  aims  to  satisfy  both  the 
large  States  represented  on  the  Council  of  the 
League  of  Nations  and  the  bulk  of  States  re- 
presented on  the  Assembly  by  making  the  Coun- 
cil and  the  Assembly  cooperate  in  the  election, 
the  Council  preparing  the  list  of  candidates  from 
which  the  Assembly  shall  make  its  choice.  But 
it  must  not  be  forgotten  that  concurrent  with  the 
list  prepared  by  the  Council  another  list  drawn 
up  by  the  Hague  Court  of  Arbitration  shall  be 
presented  to  the  Assembly. 

Therefore  in  fact  the  Assembly  shall  remain 
free  to  disregard  the  list  presented  by  the  Council 
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aucune  chance  d'etre  agree.  Peut-on  1'amender 
en  supprimant  la  liste  a  former  par  la  Cour  de 
La  Haye?  Cela  ecarterait  probablement  1'oppo- 
sition  des  grands  Etats,  Membres  permanents  du 
Conseil.  mais  susciterait  celle  des  Etats  qui  com- 
posent  1'Assemblee.  Ceux-ci,  en  effet,  ne  se  trou- 
veraient  plus  en  face  d'un  choix  ou  d'une  election 
a  faire  dans  des  conditions  de  liberte  satisfai- 
santes,  puisque  leur  role  se  bomerait  a  une  simple 
declaration  de  preference  de  15  candidats  sur 
les  30  proposes  par  le  Conseil. 

M.  Fernandes  est  d'avis  que  le  projet 
R  o  o  t — P  h  i  1 1  i  m  o  r  e  reussit  mieux  dans  la  tache 
tres  delicate  de  concilier  tous  les  interets  en  pre- 
sence. En  faisant  le  choix  des  juges  dependre  du 
vote  concordant  de  la  majorite  des  membres  du 
Conseil  et  de  1'Assemblee  de  la  Societe  des  Na- 
tions, ce  projet  donne  aux  deux  organes  de  la 
Societe  une  egale  participation  a  la  composition 
de  la  Cour.  On  y  envisage  la  creation  d'une  Cour 
peu  nombreuse,  condition  sine  qua  non  de  son 
autorite  et  de  sa  permanence  r6elle.  Cela  implique 
necessairement  que  de  nombreux  Etats  ne  pour- 
ront  pas  avoir  de  leurs  ressortissants  parmi  les 
elus,  mais  par  la  meme  la  representation  des 
Etats  se  trouve  sagement  ecartee,  les  juges  etant 
elus  sans  egard  a  leur  nationalite,  qui  n'entre  en 
ligne  de  compte  que  lorsqu'il  s'agit  d'empecher 
qu'un  Etat  ait  plus  d'un  de  ses  ressortissants  a 
la  Cour. 

Ainsi  se  trouve  assuree  egalement,  dans  la  plus 
large  mesure,  la  representation  des  differents 
systemes  juridiques  et  des  principales  civilisations. 
Ce  plan  menage  en  meme  temps  les  susceptibi- 
lites  qui,  dans  le  passe,  ont  fait  echouer  un  Tri- 
bunal ou  certains  Etats  etaient  represented  par 
des  juges  qu'ils  de"signaient  pour  y  sieger,  tandis 
que  d'autres  restaient,  ou  peu  s'en  faut,  en  dehors. 

M.  Fernandes  pense  que  le  projet  Root- 
Phi  1 1  i  m  o  r  e  fait  le  pas  decisif  pour  1'avenement 
de  la  justice  internationale  en  rompant  avec  le 
pre'juge  de  la  representation  des  Etats  comme 
Puissances  publiques  a  la  Cour.  C'est  la  son  idee 
essentielle;  et  M.  Fernandes  est  heureux  de 
constater  qu'il  est  d'accord  en  cela  avec  le  projet 
envoye  par  son  eminent  compatriote  M.  le  profes- 
seur  Be  vi  la  qua. 

II  est  tres  probable  que  les  grandes  Puissances 
auront  de  leurs  ressortissants  parmi  les  1 5  £lus. 
On  peut  meme  dire  que  cela  est  certain,  car 
1'autorite  des  sentences  de  la  Cour  -  -  en  ce  qui 
concerne  leur  application  pratique  -  -  en  depen- 
dra;  et  les  autres  Etats,  qu'on  sous-estime  injuste- 
ment,  ont  assez  de  sens  politique  pour  s'en  rendre 
compte.  Mais  il  n'en  reste  pas  moins  que  le  m.6- 
( ruii-.me  du  projet  n'e'carte  d'avance  les  ressor- 


and  limit  its  choice  to  that  of  the  Court  of 
Arbitration;  the  Council  would  thus  find  itself 
isolated  from  any  participation  in  the  election. 
It  is  obvious  that  the  guarantee  given  to  the 
Great  Powers  would  be  deceptive  and  under 
these  circumstances  M.  Fernandes  thought, 
that  the  project  would  have  no  chance  whatever 
of  being  accepted.  Could  it  be  amended  in  sup- 
pressing the  list  to  be  prepared  by  the  Court? 
That  probably  would  remove  the  opposition  of 
the  Great  States,  permanent  members  of  the 
Council,  but  would  excite  the  opposition  of  the 
States  who  made  up  the  Assembly.  The  latter 
in  practice  would  no  longer  find  themselves  in 
position  to  exercise  their  choice  or  carry  out 
an  election  under  satisfactory  conditions  of  free- 
dom, since  their  part  would  be  limited  s imply- 
to  a  statement  of  preference  fdr  1 5  candidates 
among  the  30  nominated  by  the  Council. 

M.  Fernandes  was  of  the  opinion  that  the 
R  o  o  t — P  h  i  1 1  i  m  o  r  e  project  succeeded  better 
.  in  the  very  delicate  task  of  conciliating  all  the 
interests  concerned.  By  making  the  choice  of 
judges  dependent  on  the  concurrent  vote  of  the 
majority  of  members  both  of  the  Council  and  of 
the  Assembly  of  the  League  of  Nations,  this 
plan  gives  to  the  two  organs  of  the  League  an 
equal  participation  in  the  composition  of  the 
Court.  The  creation  of  a  small  Court  is  antici- 
pated, a  condition  sine  qua  non  of  its  authority 
and  its  real  permanence.  This  implies  necessarily 
that  many  States  will  not  be  able  to  have  their 
subjects  among  those  elected;  but  by  this 
very  fact  the  representation  of  States  is  wisely 
avoided,  the  judges  being  elected  regardless  of 
their  nationality,  which  is  taken  into  account 
only  when  it  is  a  question  of  preventing  one  State 
'having  more  than  one  of  its  subjects  on  the 
Court. 

Thus  in  the  largest  degree  possible  the  repre- 
sentation of  the  various  legal  systems  and  the 
principal  forms  of  civilisation  is  assured.  This 
plan  at  the  same  time  makes  allowance  for  the 
susceptibilites  which  in  the  past  have  brought 
about  the  failure  of  a  tribunal  on  which  certain 
States  were  represented  by  judges  which  they 
named  to  sit  upon  it,  while  other  States  remained 
practically  outside. 

M.  Fernandes  thought  that  the  Root- 
Phi  Hi  more  plan  took  the  necessary  step  for 
the  advent  of  international  justice  by  breaking 
with  the  prejudice  of  having  the  States  as  Powers 
openly  represented  on  the  Court.  That  was  his 
fundamental  idea,  and  M.  Fiernandes  was 
pleased  to  state  that  he  was  in  that  respect 
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tissants  d'aucun  Etat,  de  meme  qu'il  n'assure 
d'emblee  a  aucune  grande  Puissance  1'entrde  d'un 
de  ses  ressortissants  a  la  Cour.  Pour  la  premn  ic 
fois,  sous  cet  aspect,  le  principe  de  l'egalit£  juri- 
dique  des  Etats  souverains  se  trouvera  applique 
dans  toute  son  £tendue. 

11  y  a  malheureusement  une  ombre  a  ce  magni- 
tique  tableau:  le  projet  revient  a  donner  un 
double  vote  aux  Etats  representes  a  la  fois  au 
Conseil  et  a  l'Assembl6e,  dans  une  election  ou 
ceux  qui  sont  representes  seulement  a  1'Assem- 
blee  n'en  auront  qu'un.  On  porte  ici  atteinte,  et 
de  facon  flagrante,  au  principe  de  l'£galit£;  il 
est  impossible  de  le  dissimuler.  D'ailleurs,  meme 
si  on  le  voulait,  cela  serait  inutile,  car  1'Assemblee 
ne  manquerait  pas  de  le  relever. 

D'autre  part,  M.  Fernandes  se  croit  lie  par 
les  traditions  de  son  pays,  respecters  scrupuleuse- 
ment  dans  le  projet  de  M.  Bevilaqua,  et  il  est 
ici  d'autant  plus  a  1'aise  que  le  Brdsil  etant  a 
la  fois  membre  du  Conseil  et  de  1'Assembl^e  de 
la  Soci&e  des  Nations,  se  trouve  pre'cisement 
etre  un  des  Etats  qui  be"neficieraient  de  la  dite 
inegalite\ 

En  terminant,  M.  Fernandes  suggere  que  si, 
comme  il  le  suppose,  1'intervention  du  Conseil 
n'a  d'autre  but  que  d'assurer  aux  grandes  Puis- 
sances un  controle  effectif  sur  1'organisation  de 
la  Cour,  on  pourrait  arriver  au  meme  r6sultat 
en  confiant  1'eUection  a  1' Assembled  seule,  mais 
en  exigeant  une  majority  assez  forte,  une  majo- 
rite  des  deux-tiers  ou  des  trois-quarts  par  exem- 
ple.  Si  Ton  considere  que  la  prochaine  Assem- 
ble comptera  43  membres  dont  10  represen- 
tants  des  grandes  Puissances,  y  compris  les  Cinq 
Dominions  britanniques,  on  voit  qu'on  peut  arri- 
ver tres  facilement  au  rdsultat  cherche,  en  exi- 
geant une  majorit^  d^terminee. 

Sauf  cette  importante  reserve,  qui  exige  un 
amendement,  M.  Fernandes  se  rallie  au  projet 
R  o  o  t— P  h  i  1 1  i  m  o  r  e. 


M.   ALTAMIRA    declare    qu'il   avait   aupara- 
vant  des  id6es  bien  arrives  sur  la  presentation 


in   a  nt  with  the  plan   sent  by  his  distin- 

guished    fellow-countryman,  sor     Bevi- 

laqua. 

It  is  very  probable  that  the  Great  l'o\\crs  will 
have  their  subjects  among  the  15  judges  elected. 
It  might  even  be  said  that  it  is  certain,  because 
the  authority  of  the  Court's  sentences  in  so  far 
as  their  practical  execution  was  concerned,  wuuli! 
depend  on  these  States;  and  the  other  States 
which  are  unjustly  underrated  have  enough  poli- 
tical sense  to  take  this  into  consideration.  But 
it  remains,  nevertheless,  that  the  machinery  of 
the  plan  does  not  exclude  in  advance  the  subjects 
of  any  States,  just  as  it  does  not  provide  at  the 
outset  for  the  entrance  of  a  subject  of  any  ( 
Power  into  the  Court.  For  the  first  time,  by  this 
means,  the  principle  of  legal  equality  of  sovereign 
States  is  completely  applied. 

Unfortunately  a  shadow  is  cast  over  this  beau- 
tiful picture:  the  project  gives  a  double  vote 
to  States  represented  both  in  the  Council  and 
in  the  Assembly  in  an  election  in  which  those 
who  are  represented  only  in  the  Assembly  1 
but  one  vote.  A  flagrant  wrong  here  is  done 
to  the  principle  of  equality;  it  is  impossible  to 
hide  the  fact. 

Even  should  there  be  any  desire  to  conceal  it, 
the  Assembly  would  not  fail  to  point  it  out. 

On  the  other  hand  M.  Fernandes  felt  that 
he  was  bound  by  the  traditions  of  his  count ry 
scrupulously  respected  in  the  plan  of  M.  Bevi- 
laqua, and  in  this  respect  he  felt  all  the  more 
at  his  ease  because  Brazil,  being  a  member  both 
off  the  Council  and  of  the  Assembly  of  the  League 
of  Nations,  found  itself  precisely  to  be  one  of 
those  States  which  would  benefit  by  the  said 
inequality. 

In  conclusion  M.  Fernandes  suggested  that 
if.  as  he  supposed,  the  intervention  of  the  Council 
had  no  other  object  than  to  ensure  to  the  Great 
Powers  an  effective  control  over  the  organisation 
of  the  Court,  the  same  result  might  be  reached 
by  vesting  the  election  in  the  Assembly  alone, 
by  insisting  on  a  sufficiently  large  majority,  a 
majority  of  two-thirds  or  of  three-fourths,  for 
example.  If  it  is  borne  in  mind  that  the  next 
Assembly  will  have  43  members,  10  of  which 
represent  the  Great  Powers  including  the  5  Bri- 
tish Dominions,  it  will  be  observed  that  the 
desired  result  may  very  easily  be  reached  by 
demanding  a  given  majority. 

Except  for  this  important  reservation,  which 
requires  an  amendment,  M.  Fernandes  sup- 
ported the  Root— Phillimore  plan. 

M.  ALTAMIRA  said  that  formerly  he  had  had 
quite  definite  ideas  concerning  the  method  of 


—  369  - 


•  des  candidats  et  la  nomination  des  juges,  mais 
qu'apres  avoir  entendu  les  opinions  des  autres 
membres  du  Comite,  il  concoit  maintenant  des 
doutes;  il  croit  qu'il  faut  rechercher  le  moyen  de 
concilier  la  necessite"  d'obtenir  de  bons  juges 
avec  les  exigences  de  certaines  realites  facheuses, 
qu'a  signalees  Mr.  Root;  il  voit  qu'il  faut  avant 
tout  donner  aux  grandes  Puissances  1'assurance 
qu'elles  ne  seront  pas  dominees  par  les  petites. 

M.  Altamira  se  rallie  done  au  principe  de 
la  collaboration  entre  le  Conseil  et  1'Assemblee, 
adopte  dans  le  projet  Root — P.hillimore; 
mais  s'il  se  plie  ainsi  devant  les  realites,  c'est 
exclusivement  parce  qu'il  faut  faire  accepter  le 
projet  du  Comite.  II  ne  croit  pas  que,  comme 
1'a  dit  le  President,  les  petites  Puissances 
auraient  interet  a  ce  que  les  grandes  Puissances 
fussent  toujours  representees  au  sein  de  la  Cour. 

Ce  qu'il  faut  avant  tout  eviter,  c'est  que  les 
juges  se  considerent  comme  des  representants 
de  leur  pays.  On  doit  seulement  chercher  a  ob- 
tenir  les  meilleurs;  mais  on  ne  peut  pas  arriver 
a  ce  resultat  en  donnant  trop  d'influence  a  1'As- 
semblee,  parce  que  dans  son  sein  1'esprit  de  clo- 
cher  pourrait  se  faire  trop  sentir:  chaque  Etat 
voudra  satisfaire  soij  point  d'honneur  national,  en 
assurant  1'election  d'un  de  ses  ressortissants.  Si 
1'on  se  met  loyalement  a  rechercher  les  meil- 
leurs juges,  on  les  trouvera  probablement  la  plu- 
part  du  temps  dans  les  grands  pays,  pour  cette 
simple  raison  que  les  minorite's  intellectuelles 
sont  plus  nombreuses  dans  ces  Etats  que  dans 
les  pays  moins  peuple's.  Pour  cette  raison,  M. 
Altamira  ne  croit  pas  pouvoir  s'opposer  a  1'in- 
fluence  donnee  aux  Membres  du  Conseil  dans 
le  choix  des  juges,  bien  que  cette  influence  porte 
atteinte  au  principe  de  1'egalite.  Seulement,  il  doit 
maintenir  les  amendements  qu'il  a  proposes  et 
qui  montrent  1'importance  qu'il  attache  a  la  me- 
thode  d'election  des  juges. 

M.  Altamira  reprend  la  discussion  sur  1'uti- 
lite"  d'introduire  la  disposition  aux  termes  de  la- 
quelle  les  differentes  formes  de  civilisation  et  les 
divers  systemes  juridiques  seraient  repre'sente's  a 
la  Cour.  M.  Altamira  pense  qu'il  y  a  des  civi- 
lisations diverses  et  des  systemes  de  droit  diffe"- 
rents,  meme  au  point  de  vue  international;  ce  sont 
les  nuances  des  civilisations  qui  groupent  les  peu- 
ples  entre  eux:  ainsi  la  civilisation  iberienne  a 
marque  un  sillon  dans  1'histoire  de  la  civilisation 
du  monde  et  est  represented  aujourd'hui  par 
I'ensemble  des  pays  ame"ricains  qui  parlent  le 
portugais  et  1'espagnol,  et  des  pays  qui  en  Europe 
ont  etc  jadis  leur  me'tropole.  II  en  est  peut-etre  de 
meme  de  la  forme  de  civilisation  qui  caractdrise 
les  peuples  dont  1'anglais  est  la  langue  maternelle. 


choosing  candidates  and  appointing  judges,  but 
after  having  heard  the  opinions  of  the  other 
members  of  the  Committee.,  he  now  was  filled 
with  doubt,  he  thought  that  it  was  necessary  to 
find  a  (means  of  reconciling  the  need  of  obtaining 
good  judges,  with  the  exigencies  of  certain  rea- 
lities which  Mr.  Root  had  mentioned.  He  saw 
that  it  was  necessary  above  all  to  give  to  the 
Great  Powers  assurance  against  domination  by 
the  smaller  Powers. 

M.  A 1 1  a  m  i  r  a  accepted  therefore  the  principle 
of  collaboration  between  the  Council  and  the  As- 
sembly, which  had  been  adopted  in  the  Root- 
Phi  1 1  i  m  o  r  e  plan,  but  his  sole  reason  for 
bowing  before  the  inevitable  was  his  wish  to  have 
the  Committee's  plan  accepted.  He  did  not  share 
the  President's  view  that  the  interests  of  the 
smaller  Powers  would  be  served  by  the  constant 
representation  of  the  Great  Powers  in  the  Court. 

The  most  important  thing  to  avoid  was  the 
possibility  of  the  judges  considering  themselves 
as  representatives  of  their  countries.  The  only 
object  should  be  to  find  the  best  judges,  but 
this  result  would  not  be  attained  by  giving  too 
much  influence  to  the  Assembly,  because  in  this 
body  the  spirit  of  nationalism  might  make  itself 
felt  too  strongly;  each  country  would  wish  to 
gratify  its  national  pride  by  obtaining  the  elec- 
tion of  one  of  its  subjects.  If  an  earnest  endea- 
vour were  made  to  find  the  best  judges,  they 
would  probably  be  found  for  the  most  part  in 
the  large  countries,  for  the  simple  reason  that 
the  intellectual  minority  is  more  numerous  in 
these  countries  than  in  the  less  populous  ones. 
For  this  reason  M.  Altamira  was  not  disposed 
to  oppose  the  influence  given  to  the  members 
of  the  Council  in  the  choice  of  judges,  even 
though  this  influence  was  contrary  to  the  prin- 
ciple of  equality.  But  he  felt  that  he  must  sup- 
port the  amendments  he  had  proposed,  which 
showed  the  importaace  he  attached  to  the  method 
of  electing  judges. 

M.  Altamira  went  on  to  consider  the  value 
of  introducing  the  provision  for  representing  the 
different  types  of  civilisation  and  the  different 
legal  systems  on  the  Court.  M.  Altamira 
thought  that  even  from  an  international  point  of 
view  there  were  different  types  of  civilisations 
and  different  systems  of  law;  it  is  the  various 
shades  of  civilisation  which  create  national 
groups :  in  this  way  the  Iberian  Civilisation  has 
made  its  mark  upon  the  history  of  the  civilisation 
of  the  world,  and  is  represented  to-day  by  the 
group  of  American  Countries  which  use  the  Por- 
tuguese or  Spanish  language,  and  by  the  States 
in  Europe  which  were  formerly  their  mother 
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M.  A 1 1  a  m  i  r  a  croit  done  que,  s'il  est  discutable 
qu'une  regie  stricte  dans  ce  sens  puisse  etre  e"ta- 
blie,  une  indication  a  ce  sujet  pourrait  donner  a 
ceux  qui  auront  a  eiire  les  juges  une  orientation 

utile. 


Le  PRESIDENT  desire  poser  deux  questions 
a  Lord  Ph'illimore: 

1.  Le   projet   Root — Phillimore  donne-t-il 
des  garanties   completes   pour   la   repr£sen- 
tation  des  grandes  Puissances,  et  quelles  sont 
ces  garanties? 

2.  Aux  termes  de  ce  projet,  qui,  du  Conseil  et 
de  1'Assemblee,  votera  le  premier? 

Le  vote  simultane  est  impossible,  les  deux  corps 
ayant  des  membres  en  commun. 

Le  President  revient  sur  la  question  de  la 
representation  des  differents  systemes  juridi- 
ques.  II  dit  que  oette  idee,  ainsi  que  celle  de  la 
representation  des  civilisations  diverses,  est  d'ori- 
gine  americaine,  M.  Choate  1'ayant  proposee  en 
1899  sur  1'initiative  du  gouvernement  des  Etats- 
Unis.  Le  President  voudrait  1'exprimer  en  di- 
sant  que  les  grandes  formes  de  civilisation  et  les 
priiicipaux  systemes  juridiques  doivent  etre  repre"- 
sentes.  II  croit  que  cette  modification  rend  la 
formule  beaucoup  plus  precise  et  permet  d'eviter 
nombre  de  discussions. 

La  difference  entre  les  systemes  juridiques  a, 
selon  le  President,  un  fondement  reel  dans 
les  relations  qui  existent -entre  le  droit  et  la  civi- 
lisation qu'il  reflete.  Les  systemes  juridiques  sont 
necessairement  differents,  puisque  les  civilisations 
different  entre  elles;  et  cette  difference  n'est  ni 
re"cente  ni  arbitraire:  elle  a,  comme  1'a  rappeie 
M.  Altamira  ,de  profondes  racines  historiques. 
En  adoptant  ce  systeme,  et  en  dirigeant  dans  ce 
sens  et  le  choix  des  presentations  et  le  choix 
de  1'eiection  definitive  on  arriverait  a  un  regime 
donnant  toute  garantie. 

LORD  PHILLIMORE  prend  la  parole  pour 
repondre  aux  questions  que  le  President  lui 
a  pos6es.  D'accord  avec  Mr.  Root,  il  reconnait 
qu'il  n'y  a  pas  dans  leur  projet  commun  des 
garanties  completes  pour  la  representation  des 
grandes  Puissances,  mais  on  y  retrouve  une  ga- 
rantie raisonnable.  Comme  1'a  demontre  M. 
Ricci-Busatti,  il  peut  arriver  qu'un  grand 
Etat  vienne  a  perdre  le  juge  qui  le  represente, 
et  qu'on  choisisse  un  successeur  d'une  autre  na- 
tionalite".  Mais  il  me  faut  pas  oublier  que  la  Cour 
doit  6tre  compose*e  de  bons  juges,  qui  ne  doivent 
pas  etre  accessibles  a  certains  sentiments  de  ja- 
lousie qui  regnent  entre  les  grands  Etats. 


country.  The  same  applies  perhaps  to  the  form' 
of  civilisation  which  characterises  the  English 
speaking  nations.  M.  Altamira  thought  there- 
fore, that  if  the  establishment  of  a  definite  rule 
might  be  objected  to,  an  indication  of  this  point 
might  serve  as  a  valuable  guide  to  those  who 
would  have  to  elect  the  judges. 

The  PRESIDENT  wished  to  ask  L  o  r  d  P  h  i  1. 
1  i  m  o  r  e  two  questions : 

1.  Does    the    R  oot— Phillimore    project 
offer  complete  guarantees  for  the  represen- 
tation of  the  Great  Powers,  and  if  so,  what 
are  these  guarantees  ? 

2.  According  to  this  scheme,  would  the  Council 
or  the  Assembly  vote  first  ? 

A  simultaneous  vote  would  be  impossible,  the 
two  bodies  having  members  in  common. 

The  President  then  returned  to  the  question 
of  the  representation  of  various  legal  systems. 
He  said  that  this  idea  as  well  as  that  of  the 
representation  of  different  civilisations  was  of 
American  origin.  M.  Choate  had  proposed  it 
in  1899  under  the  instructions  of  the  United 
States  Government.  The  P  r  e  s  id  e  n  t  wished  to 
express  it  by  saying  that  the  main  forms  of  civili- 
sation and  the  principal  legal  system  should  be 
represented.  He  thought  that  this  modification 
would  make  the  clause  much  more  precise  and 
make  it  possible  to  avoid  much  discussion. 

The  difference  between  the  various  legal  sy- 
stems, according  to  the  President,  was  based 
upon  the  relation  between  law  and  the  civilisation 
of  which  it  was  the  reflection.  The  legal  systems 
are  necessarily  different  because  civilisations 
differ.  This  difference  is  neither  of  recent  nor 
arbitrary  origin.  As  M.  Altamira  had  re- 
marked, it  was  deep  rooted  in  history.  By  adopt- 
ing this  method,  and  by  giving  instructions  to 
this  end  for  both  the  nomination  and  final  elec- 
tion of  judges,  a  method  will  be  found  which 
gives  every  guarantee. 

LORD  PHILLIMORE  answered  the  ques- 
tions put  to  him  by  the  President.  He  and 
Mr.  Root  both  admitted  that  complete  gua- 
rantee for  the  representation  of  the  Great  Powers 
was  not  given  in  the  R  o  o  t — P  h  i  1 1  i  m  o  r  e  pro 
ject,  but  there  was  a  reasonable  security.  As 
M.  Ricci-Busatti  had  shown,  it  might  hap- 
pen that  a  Great  Power  would  lose  the  judge 
representing  it,  and  that  a  successor  might  be 
chosen  from  another  nationality.  But  it  must  not 
be  forgotten  that  the  Court  must  be  composed 
of  good  judges  who  would  not  be  influenced 
by  certain  jealousies  which  exist  between  the 
Great  Powers. 
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Pour  la  seconde  question,  Lord  Phillimore 
fait  valoir  qu'on  peut  proc6der  par  amendement. 
II  est  inutile  de  discuter  d6ja  les  details.  A  ce 
propos,  Lord  Phillimore  exprime  le  desir  que 
les  amendements  soumis  par  MM.  L  o d  e  r,  H  a- 
gerup  et  Altamira,  soient  consideres  seule- 
ment  lorsque  leur  tour  sera  venu. 

Au  sujet  de  la  question  de  la  representation 
des  systemes  juridiques,  Lord  Phillimore 
fait  observer  que  la  formule  inseree  dans  le  pro- 
jet  Root — Phillimore  est  de  caractere  trans- 
actionnel.  Elle  a  etc  adoptee  parce  qu'elle  se  trou- 
vait  dans  le  projet  original  du  President,  et 
parce  qu'elle  donnait  satisfaction  aussi  a  M. 
Adatci.  Elle  doit  du  reste  etre  consideree  seule- 
ment  comme  une  recommandation. 

Lord  Phillimore,  sans  s'opposer  a  1'adop- 
tion  de  la  formule,  n'y  tient  pas  absolument. 

II  desire,  avant  de  terminer,  poser  a  son  tour 
au  President  une  autre  question:  le  Presi- 
dent donne-t-il  la  predominance  a  1'Assemblee 
ou  au  Conseil? 

Le  PRESIDENT  croit  que  la  formule  qu'il 
a  proposed  sur  la  representation  des  civilisations 
et  des  systemes  juridiques,  donnerait,  autant  que 
cela  est  humainement  possible,  la  certitude  d'ob- 
tenir  le  resultat  desire",  c'est-a-dire  la  represen- 
tation des  grandes  Puissances. 

II  pense  que  Lord  Phillimore  aurait  quel- 
que  peine  a  justifier  I'^galite  complete  du  Con- 
seil et  de  1'Assemblee,  etant  donne"  la  predomi- 
nance qu'il  accorde  au  Conseil  auquel  sa  pro- 
position initiale  accorde  le  privilege  du  pre- 
mier vote. 

M.  DE  LAPRADELLE  constate  qu'on  est 
d'accord  sur  la  n^cessite"  d'^tablir  un  equilibre 
entre  les  int^rets  et  les  susceptibilites  des  Etats 
representes  au  Conseil,  d'une  part,  les  int^rets  et 
les  susceptibilites  des  Etats  qui  ne  le  sont  pas, 
d'autre  part.  Cet  equilibre  esi  le  criterium  qui 
doit  servir  pour  1'examen  des  projets  en  presence 
desquels  on  se  trouve  actuellement. 

M.  de  Lapradelle  reprend  d'abord  1'idee 
sugge>ee  par  M.  Fernandes.  Celui-ci  ne  tient 
pas  compte  de  cet  equilibre,  et  pour  cette  raison 
il  manque  precisement  le  but  qu'il  veut  attein- 
dre.  II  ote  au  Conseil  toute  influence  sur  1'eiec- 
tion  des  juges  et  donne  tout  le  pouvoir  k  1'As- 
semblee,  bien  qu'exigeant  une  tres  forte  majorite. 
Mais,  a  moins  qu'on  n'exige  1'unanimite',  cette 
exigence  ne  serait  pas  satisfaite:  PAssembl£e  1'em- 
porterait  toujours  sur  le  Conseil.  Or,  M.  de  La- 
pradelle croit  que  le  jour  ou  I'dquilibre  entre 
les  deux  organes  serait  rompu,  la  Socie"te  des 


Regarding  the  second  question,  Lord  P.hil- 
limore  pointed  out  that  a  solution  might  be 
reached  by  way  of  an  amendment.  It  was  useless 
to  discuss  the  details  at  the  present  stage.  In  this 
connection  Lord  Phillimore  expressed  the 
wish  that  the  amendments  put  forward  by  MM. 
Loder,  Hagerup  and  Altamira  should 
only  be  brought  up  for  consideration  in  their 
proper  turn. 

Concerning  the  question  of  representation  of 
legal  systems,  Lord  Phillimore  observed 
that  the  formula  inserted  in  the  R  o  o  t — -P  h  i  1  1  i- 
more  plan  was  of  the  nature  of  a  compromise. 
It  had  been  adopted  because  it  was  contained 
in  the  President's  original  plan,  and  also  be- 
cause it  gave  satisfaction  to  M.  Adatci.  In  any 
case  it  should  only  be  considered  as  a  recom- 
mendation. 

Lord  Phillimore,  without  opposing  the 
expression,  did  not  attach  much  importance  to  it. 

He  wished  before  leaving  off,  to  ask  the  Pre- 
sident another  question :  Did  he  give  predo- 
minance to  the  Assembly  or  to  the  Council  ? 

The  PRESIDENT  thought  that  the  clause 
which  he  had  proposed  with  reference  to  the 
representation  of  civilisations  and  legal  systems 
would  ensure  in  so  far  as  humanly  possible  the 
desired  result;  that  is  to  say  the  representation 
of  the  Great  Powers. 

He  thought  that  Lord  Phillimore  would 
have  some  difficulty  in  proving  the  complete 
equality  between  the  Council  and  the  Assembly, 
taking  into  account  the  predominance  he  gives 
to  the  Council ;  his  first  proposal,  in  fact,  granted 
to  the  Council  the  privilege  of  a  first  vote. 

M.  DE  LAPRADELLE  said  that  there  was  no 
question  as  to  the  necessity  of  striking  a  balance 
between  the  interests  and  susceptibilities  of  the 
States  represented  on  the  Council  on  the  one 
hand,  and  the  interests  and  susceptibilities  of  the 
States  not  represented  on  the  other.  This  balance 
is  the  criterion  'which  should'  be  used  in  the 
examination  of  the  projects  now  before  the  Com- 
mittee. 

-He  first  of  all  referred  to  the  idea  suggested 
by  M.  Fernandes,  who  did  not  take  this  ba- 
lance into  account  and  therefore  failed  to  achieve 
exactly  the  object  he  was  aiming  at.  He  would 
deprive  the  Council  of  any  influence  in  the  elec- 
tion of  judges  and  give  all  the  power  to  the 
Assembly,  even  though  insisting  on  a  very  high 
majority.  Nothing  short  of  unanimity  would  be 
sufficient.  The  Assembly  would  always  have  the 
upper  hand  of  the  Council;  but  M.  de  Lapra- 
delle thought  that  if  the  balance  between  the 
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Nations  traverserait  une  crise  grave.  Ce  qu'il 
taut  eViter,  c'est  que  la  grande  majorit£  des  na- 
tions represented  k  1'Assemblee,  qu'elles  soient 
repr^sentees  ou  non  au  Conseil,  se  coalisent  con- 
ire  un  Etat  determine^  mais  cette  possibility  n'est 
pas  £cart£e  m£me  si  Ton  exige  la  majority  des 
trois  quarts.  Pour  ces  raisons,  M.  de  Lapra- 
delle  est  hostile  k  la  proposition  de  M.  Fer- 
n  a  n  d  e  s. 

II  se  trouve  alors  en  presence  de  1'avant-pro- 
jet  du  President.  La  forme  de  collaboration 
entre  le  Conseil  et  1'Assemblee,  adoptee  par  ce 
pro  jet,  est  celle  qu'il  trouve  la  moins  satisf  aisante : 
en  effet,  elle  peut  amener  1'exclusion  d'un  candi- 
dat  des  grandes  Puissances;  celui-ci  se  trouverait 
ainsi  elimin^  de  fagon  humiliante.  M.  de  La- 
pradelle  prefererait  a  cette  methode  celle  qu'a 
proposee  M.  Fernandes,  parce  que,  k  son  avis, 
il  vaut  beaucoup  mieux  ecarter  completement  le 
Conseil  que  faire  bafouer  ses  candidats  par  1'As- 
sembiee.  On  doit  lui  e"pargner  pareil  soufflet: 
les  grandes  Puissances  ont  bien  le  droit,  elles 
aussi,  qu'on  tienne  compte  de  leurs  susceptibi- 
lites. 

Apres  une  discussion  sur  la  procedure  qu'il 
conviendra  de  suivre  la  prochaine  fois  qu'on  exa- 
minera  la  question  de  1'organisation  de  la  Cour, 
le  Comite  decide,  d'un  commun  accord,  que  Ton 
proc6dera  k  un  vote  k  la  seance  du  mardi  sui- 
vant,  k  onze  heures,  et  que  le  texte  Root — Phil- 
1  i  m  o  r  e  sera  consid6r£  comme  base  et  les  autres 
textes  comme  des  amendements  k  ce  projet;  on 
soumettra  d'abord  au  vote  les  amendements  qui 
s'^cartent  le  plus  de  cette  base. 

Le  PRESIDENT  rappelle  que  le  Comit6  se 
re"unira  ce  jour  a  5  heures  de  1'apres-midi  en 
Chambre  du  Conseil. 


two  bodies  were  destroyed,  the  League  of  Na- 
tions would  pass  through  a  serious  crisis.  Tihe 
point  to  avoid  was  a  coalition  composed  of  the 
great  majority  of  the  States  represented  in  the 
Assembly,  whether  represented  on  the  Council 
or  not,  against  a  particular  State;  but  even  a 
.three-quarters  majority  would  not  exclude  this 
possibility.  For  these  reasons  M.  de  Lapra- 
delle  opposed  M.  Fernandes'  proposal. 

He  then  came  to  the  President's  scheme. 
The  form  of  collaboration  between  the  Council 
and  the  Assembly  adopted  in  this  scheme  was  in 
his  opinion  the  least  satisfactory ;  it  might  lead  to 
the  exclusion  of  some  candidate  of  the  Great 
Powers :  he  would  thus  be  rejected  under  hu- 
miliating circumstances.  M.  de  Lapradelle 
would  prefer  the  method  suggested  by  M.  Fer^ 
n  a  n  d  e  s  to  this  method,  because  in  his  opinion 
it  would  be  much  better  to  put  the  Council  com- 
pletely on  one  side,  rather  than  to  allow  the 
Council's  candidates  to  be  scorned  by  the  As- 
sembly. The  Council  must  be  spared  from  such 
insults :  even  the  Great  Powers  are  entitled  to 
have  their  feelings  considered. 

After  a  discussion  concerning  the  procedure  to 
be  adopted  for  the  subsequent  consideration  of 
the  question  of  the  organisation  of  the  Court, 
the  Committee  agreed  that  a  vote  should  be 
taken  at  1 1  o'clock  at  the  Tuesday  meeting. 
TheRoot— Phillimore  project  would  be  con- 
sidered as  the  original  draft  and  the  other  texts 
as  amendments  to  this  draft.  The  amendments 
which  differed  most  from  the  original  project 
would  be  voted  upon  first. 

The  PRESIDENT  reminded  the  Committee 
that  it  would  meet  unofficially  at  5  o'clock  in 
the  afternoon. 


La  stance  est  levee  k    12.40  de   1'apres-midi.         The  meeting  closed  at  12.40  p.m. 


Le  President: 

(signe)  Brn.   DESCAMPS. 

Le  Secretaire-General: 

(signe)  D.  ANZILOTTI. 


The  President: 

(signed)  Brn.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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ANNEXE   No.    i. 

Avant-Projet  concernant  la  Cour  Permanente 

de     Justice     Internationale,     presente    par    le 

Baron    Descamps. 

Article   I. 

Independamment  de  la  Cour  Permanente  d' Ar- 
bitrage organisee  par  les  Conventions  de  1899 
et  de  1907,  et  des  tribunaux  speciaux  d'arbitres 
que  les  Etats  demeurent  libres  d'instaurer  pour 
la  solution  de  leurs  differends,  il  est  institue", 
conforme'ment  a  1'article  14  du  Traite  de  Versail- 
les du  28  juin  1919,  une  Cour  Permanente  de 
Justice  Internationale,  toujours  accessible  direc- 
tement  aux  parties,  et  en  mesure  d'assurer  la  con- 
tinuit6  et  le  progres  de  la  jurisprudence  inter- 
nationale  des  arrets. 


ANNEX  No.   i. 

Draft    Scheme    concerning    the    Permanent 

Court  of  International  Justice,  submitted  by 

Baron  Descamps. 

Article  i. 

Independently  of  the  Permanent  Court  of  Ar- 
bitration organised  by  the  Conventions  of  1899 
and  1907,  and  of  the  special  Tribunals  of  Arbi- 
trators which  the  States  are  free  to  establish 
for  the  settlement  of  their  disputes,  a  Permanent 
Court  of  International  Justice,  which  will  always 
be  available  to  States,  and  have  for  its  purpose  to 
assure  the  continuity  and  progress  of  interna- 
tional jurisprudence  based  on  judgments,  is  he- 
reby established  in  accordance  with  Article  14 
of  the  Treaty  of  Versailles  of  June  28th  1919. 


jHAPITRE 


1. 


Organisation  de  !a  Cour. 

Article  2. 

La  Cour  Permanente  de  Justice  Internationale, 
est  un  corps  de  magistrals  independants,  choisis 
sans  egard  a  leur  nationality,  et  constitues  dans 
des  conditions  de  reelle  permanence. 

Ses  membres  doivent  jouir  de  la  plus  haute 
consideration  morale  et  poss6der  une  experience 
reconnue. 

Us  doivent  reunir  les  conditions  requises  dans 
leur  pays  pour  1'admission  dans  la  haute  magi- 
strature  administrative  ou  judiciaire,  ou  etre  des 
jurisconsultes  d'une  competence  notoire  en  droit 
international. 

Article  3. 

La  Cour  se  compose  de  onze  juges  et  de  quatre 
suppliants. 

Le  nombre  des  juges  et  des  suppleants  peut 
etre  eVentuellement  augment^  par  1'Assemblee 
sur  la  proposition  du  Conseil  de  la  Socie"te  des 
Nations,  a  concurrence  de  quinze  juges  et  de 
six  suppliants. 

Article  4. 

La  dur£e  du  mandat  de  membre  de  la  Cour  est 

de  neuf  ann^es.  Ce  mandat  peut  etre  renouvele". 

Les  membres  de  la  Cour  terminent  les  affaires 


CHAPTER  1. 
Organisation  of  the  Court. 

Article  2. 

The  Permanent  Court  of  International  Justice 
is  a  body  of  independent  magistrates  chosen  re- 
gardless of  their  nationality  and  established 
under  conditions  of  real  permanence. 

Its  members  must  possess  the  highest  moral 
qualities  and  be  of  recognised  experience. 

They  must  have  the  qualifications  required  in 
their  own  countries  for  admission  to  the  highest 
administrative  or  judicial  magistracy,  or  must 
be  international  jurisconsults  of  established  re- 
pute in  international  law. 


Article  3. 

Tlhe  Court  is  composed  of  eleven  judges  and 
four  supplementary  judges. 

The  number  of  judges  and  supplementary  jud- 
ges may  eventually  be  increased  by  the  Assem- 
bly, on  the  proposal  of  the  Council  of  the  League 
of  Nations,  to  a  number  of  fifteen  judges  and 
six  supplementary  judges. 

Article  4. 

The  term  of  office  for  the  members  of  the 
Court  is  nine  years;  they  are  eligible  for  re- 
election. 

The  members  of  the  Court  shall  complete  the 


-  374  — 


dont  Us  sont  saisis  meme  si  la  duree  de  leur 
mandat  expire  avant  cette   terminaison. 

Article   5. 

Les  membres  de  la  Cour  sont  eius  par  1'As- 
semblee  de  la  Societe  des  Nations,_  sur  deux 
listes  doubles  de  candidats,  presentees  1'une  pat 
le  Conseil  de  la  Societe,  1'autre  par  un  College 
de  Deiegues  de  la  Cour  Permanente  d'arbitrage 
dans  les  conditions  suivantes: 

Trois  mois  avant  la  date  de  1'election,  le  Se- 
cretariat General  de  la  Societe  des  Nations  in- 
vite par  ecrit  les  groupes  de  delegue's  nommes 
k  la  Cour  Permanente  d'Arbitrage  par  chaque 
Etat,  a  choisir  respectivement  un  de  leurs 
membres. 

Ce  membre  a  pour  premiere  mission  de  con- 
suiter  les  Hautes  Cours  de  Justice,  les  facult^s 
de  droit  des  universites,  les  academies  ou  sec- 
tions d'academies  vou£es  au  culte  du  droit,  ainsi 
que  les  autres  grands  organes  de  la  vie  juridique, 
estimes  particulierement  comp£tents,  et  de  rece- 
voir  les  presentations  de  personnes  reunissant  les 
conditions  requises  pour  etre  membre  de  la  Cour 
et  en  dtat  de  pouvoir  en  exercer  les  fonctions. 

Le  college  des  membres  de  la  Cour  Perma- 
nente d'Arbitrage  ainsi  choisis,  reuni  a  La  Haye 
deux  mois  avant  la  date  de  1'election  sur  con- 
vocation du  Secretariat  General,  precede  a  la 
discussion  des  candidatures  presentees  par  ses 
membres  et  a  la  formation  d'une  liste  de  candi- 
dats en  nombre  double  du  chiffre  des  mandats 
a  conferer,  de  maniere  que  les  juges  et  suppieants 
appartiennent  a  des  Etats  differents,  et  que  les 
grandes  formes  de  civilisation  et  les  principaux 
systemes  juridiques  du  monde  soient  autant  que 
possible  representes  sur  cette  liste. 

Les  membres  du  college  empe'ches  d'assister 
k  la  reunion  peuvent  envoyer  chacun  deux  noms 
avec  recommandation  motivee. 

Le  college  determine  par  un  reglement  d'ordre 
le  mode  suivant  lequel  il  exerce  ses  pouvoirs 
dans  les  conditions  ci-dessus  determinees. 

La  liste  des  candidats  arretee  par  lui,  est  no- 
tifiee  sans  deiai  par  1'intermediaire  du  Secre- 
tariat General,  au  Conseil  de  la  Societe  des  Na- 
tions, et  celui-ci,  apres  toute  information  estimee 
opportune,  telle  que  la  consultation  des  grands 
instituts  juridiques  intemationaux,  precede,  con- 
formement  a  un  reglement  d'ordre  adopte  par 
lui,  a  la  formation  d'une  liste  de  candidats,  egale- 
ment  en  nombre  double  du  chiffre  des  mandats 
a  conferer. 

L'Assembiee  de  la  Societe  des  Nations  pro- 
cede  k  son  tour,  sur  la  double  liste  qui  lui  est 


cases  brought  before  them,  even  if  their  term 
of  office  has  expired  before  the  completion  of 
the  case. 

Article  5. 

The  members  of  the  Court  are  elected  by  the 
Assembly  of  the  League  of  Nations  from)  a  double 
list  of  candidates,  one  presented  by  the  Council 
of  the  League,  the  other  by  a  College  of  dri  gates 
of  the  Permanent  Court  of  Arbitration  under  the 
following  conditions: 

Three  months  before  the  date  of  the  election, 
the  Secretary-General  of  the  League  of  Nations 
shall  request  in  writing  the  group  of  delegates 
appointed  to  the  Permanent  Court  of  Arbitration 
by  each  State  to  name  one  of  its  members. 

The  first  duty  of  this  person  is  to  consult  the 
highest  Courts  of  Justice,  the  University  Law 
Faculties,  the  Academies,  or  branches  of  Aca- 
demies, devoted  to  the  study  of  Law,  as  well  as 
other  great  institutions  of  specially  recognised 
merit  in  the  juridical  world,  and  to  receive  the 
names  of  persons  combining  the  qualities  neces- 
sary to  act  as  a  member  of  the  Court  and 
available  for  an  appointment. 

The  College  of  members  thus  chosen  from 
the  Permanent  Court  of  Arbitration  shall  be  con- 
vened at  the  Hague  two  months  before  the  date 
of  the  elections,  by  the  Secretary-General,  and 
shall  proceed  to  the  discussion  of  the  candidates 
submitted  by  its  members,  and  to  the  preparation 
off  a  list  of  twice  as  many  candidates  as  the  num- 
ber of  the  vacancies  to  be  filled.  This  list  shall 
be  prepared  in  such  a  way  that  the  judges  and 
supplementary  judges  shall  be  drawn  from  va- 
rious States  and  that  the  great  forms  of  civili- 
sation and  the  principal  legaJ  systems  in  the 
world  be  represented  as  far  as  possible. 

The  members  of  the  College  prevented  from 
taking  part  in  the  meeting  may  each  send  two 
names  together  with  the  reasons  for  their  recom- 
mendations. 

The  College  shall  determine  rules  governing 
the  method  in  which  it  will  exercise  its  powers, 
following  the  conditions  here  laid  down. 

The  list  of  candidates  drawn  up  by  the  College 
shall  be  communicated  without  delay  through 
the  Secretary- General  to  the  Council  of  the 
League  of  Nations,  and  this  body,  after  taking 
steps  to  gather  all  necessary  information,  such 
as  the  consultation  of  great  international  law 
institutions,  shall  proceed  in  accordance  with  the 
procedure  adopted  by  it  to  prepare  ;\  list  of 
twice  as  many  candidates  as  the  number  of  the 
appointments  to  be  filled. 

The  Assembly  of  the  League  of  Nations  shall 
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soumise,  a  la  nomination  definitive  des  juges, 
;,uis  a  celle  des  suppleants,  conformement  aux 
dispositions  reglementaires  qu'elle  determine !)  en 
assurant  la  representation  a  la  Cour  des  grandes 
civilisations  et  des  principaux  systemes  juridi- 
ques  du  monde. 

Article  6. 

II  est  pourvu  regulierement  aux  vacances  qui 
peuvent  se  produire  dans  la  Cour,  a  la  plus  pro- 
chaine  Assemblee  de  la  Soci6te  des  Nations. 

Jusqu'a  la  reunion  de  cette  Assemblee,  les 
membres  en  fonction  dont  le  mandat  serait  ex- 
pire peuvent,  en  cas  de  necessite,  par  decision 
de  la  Cour,  continuer  1'exercice  de  leurs  attribu- 
tions et  assurer  ainsi  le  fonctionnement  perma- 
nent de  la  Judicature  Internationale. 

Article  7. 

Les  suppleants  entrent  eventuellement  en  fonc- 
tion comme  juges  dans  1'ordre  du  tableau 
dresse"  d'apres  le  nombre  de  voix  obtenu  par  eux 
lors  de  leur  election.  En  cas  de  parite"  de  voix, 
le  plus  age  prend  rang  de  preference. 

Au  cas  ou,  par  suite  de  modifications  surve- 
nues,  le  nombre  des  suppleants  deviendrait  in- 
suffisant,  au  jugement  de  la  Cour,  celle-ci  peut 
pourvoir  provisionnellement  a  la  designation  d'un 
ou  de  plusieurs  suppleants,  en  portant  son  choix 
autant  que  possible  sur  les  candidats  compris 
dans  les  listes  anterieurement  pr^sentdes  a  1'As- 
-emblee. 

Article  8. 

• 

Les  membres  de  la  Cour  sont  inamovibles  pen- 
dant toute  la  dure"e  de  leur  mandat.  Us  ne  peuvent 
etre  releves  de  leurs  fonctions  que  si,  au  juge- 
ment unanime  des  autres  membres  de  la  Cour 
exergant  des  fonctions  effectives,  ils  sont  mani- 
festement  devenus  incapables  de  satisfaire  a  leur 
office,  ou  s'ils  ne  peuvent  plus  e"tre  considers 
comme  qualifies  pour  le  remplir. 

Le  fait  est  dans  ce  cas  notifie"  au  'Secretariat 
General  de  la  Societe  des  Nations.  Cette  notifi- 
cation emporte  vacance  du  siege.  Cette  vacance 
est  aussitot  portee  par  le  Secretariat  General  a 
la  connaissance  du  membre  qui  a  ete  1'objet  de 
la  notification. 

Article  9. 

Les  membres  de  la  Cour  ne  peuvent  exercer 
aucune  fonction  d'ordre  diplomatique  ou  gou- 


l)  Les    mots    qui    suivenl  ont   ete  ajoutes  au  cours  de  la  seance 

(Note  du  Secretariat). 


proceed  in  its  turn  to  elect  the  judges  from  the 
double  list  submitted  to  it,  and  to  elect  the  sup- 
plementary judges,  in  conformity  to  such  rules 
as  it  shall  itself  adopt  '),  so  as  to  ensure  that 
the  main  forms  of  civilisation  and  the  principal 
legal  systems  in  the  world  be  represented  on 
the  Court. 

Article  6. 

The  Assembly  of  the  League  of  Nations  shall 
fill  any  vacancies  that  may  occur,  at  the  first 
meetings  following  such  vacancies. 

Until  such  meeting  of  the  Assembly,  members 
whose  term  has  expired  may,  if  the  Court  decides 
that  it  is  necessary,  continue  to  perform  their 
duties,  and  thus  assure  the  continuous  adminis- 
tration of  international  jurisdiction. 


Article  7. 

Supplementary  judges  shall  when  required  as- 
sume the  duties  of  judges  in  the  order  of  a  list 
prepared  according  to  the  number  of  votes  ob- 
tained by  them  at  their  election ;  in  case  of  equa- 
lity of  votes,  the  senior  shall  take  precedence. 

If,  as  a  result  of  changed  conditions,  the  num- 
ber of  supplementary  judges  becomes  insuffi- 
cient in  the  judgment  of  the  Court,  the  Court 
may  appoint  provisionally  one  or  more  supple- 
mentary judges,  choosing,  as  far  as  possible),  can- 
didates included  in  lists  previously  submitted  to 
the  Assembly. 


Article  8. 

Members  of  the  Court  cannot  be  removed 
during  their  term  of  office;  they  may  only  be 
relieved  of  their  duties  if  in  the  unanimous  judg- 
ment of  the  other  members  of  the  Court  they 
have  become  manifestly  incapable  of  fulfilling 
such  duties,  or  if  they  can  no  longer  be  con- 
sidered as  qualified  to  do  so. 

In  such]  a  case,  the  fact  is  communicated  to  the 
Secretary-General  of  the  League  of  Nations.  This 
notification  makes  the  seat  vacant.  The  member 
concerned  shall  be  informed  forthwith  by  the 
Secretary-General. 


Article  9. 

Members  of  the  Court  may  not  hold  any  diplo- 
matic or  Governmental  office,  nor  discharge  any 


1)  The  words  following  were  added  during  the  deliberations. 

(Note  by  the  Secretariat). 
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vernemental  ni  £tre  charges  d'aucun  service  rele- 
vant de  la  direction  politique  des  Etats. 

Ne  sont  pas  consid6re"es  comme  incompatibles 
avec  la  qualit£  de  membre  de  la  Cour,  les  fonc- 
tions  judiciaires,  parlementaires  ou  d'enseigne- 
ment. 

Article   10. 

Les  membres  de  la  Cour  ne  peuvent,  pendant 
la  dur6e  de  leur  mandat,  exercer  les  fonctions 
d'agent  ou  de  conseil  dans  aucune  affaire  d'ordre 
international. 

Us  ne  peuvent  participer  au  reglement  d'aucune 
affaire  dans  laquelle  ils  sont  intervenus,  avant 
d'etre  membre  de  la  Cour,  comme  agents  ou 
conseils  de  1'une  des  parties,  comme  membre 
d'une  Cour  Judiciaire,  d'un  Tribunal  d'arbitres, 
d'une  Commission  d'enquete,  ou  a  tout  autre  titre. 

Ils  ne  peuvent  prendre  part  au  reglement  des 
affaires  dans  lesquelles  eux  ou  leurs  parents  ou 
allies  jusqu'au  troisieme  degre"  inclusivement  ont 
un  inte"ret  personnel  direct. 

En  cas  de  doute,  la  Cour  decide. 

Article   II. 

Aucun  membre  de  la  Cour  ne  peut  prendre 
part  a  une  procedure  ou  a  un  jugement  dans 
lesquels  1'Etat  dont  il  est  le  ressortissant,  est 
partie.  II  est  pourvu,  le  cas  echeant,  aux  remplace- 
ments  devenus  ne"cessaires  a  cet  effet,  par  le 
fonctionnement  des  suppliants  dans  Fordre  du 
tableau  indique"  a  1'article  7. 

Neanmoins  tout  Etat  a  le  droit  de  designer  un 
assesseur  ayant  la  mission  de  prendre  part,  avec 
voix  consultative,  k  I'examen  et  a  la  solution  des 
affaires  dans  lesquelles  il  est  partie. 

Article   12. 

Les  membres  de  la  Cour  Permanente  de  Justice 
Internationale  jouissent  des  privileges  et  immu- 
nite"s  diplomatiques  dans  1'exercice  de  leurs 
fonctions. 

Article   13. 

Le  Siege  de  la  Cour  est  fixe"  k  La  Haye.  La 
Cour  ne  peut  transporter  son  siege  ailleurs  qu'en 
cas  de  ne'cessite'  et  en  vertu  d'une  decision 
motivde. 

Les  membres  de  la  Cour  doivent  avoir  une 
residence  k  La  Haye,  de  maniere  que  toute  com- 
munication puisse  leur  e"tre  re"gulierement  et  con- 
stamment  faite. 


duties   belonging   to  the  political  direction    of 
States. 

Judicial,  parliamentary,  or  professoral  duties, 
are  not  considered  incompatible  with  member- 
ship of  the  Court. 


Article  10. 

Members  of  the  Court  cannot  during  their 
tenure  of  office  act  as  agent  or  counsel  in  any 
matter  of  an  international  character. 

They  may  not  take  part  in  the  decision  of  any 
case,  with  which  they  have  been  connected,  be- 
fore becoming  members  of  the  Court,  as  agent 
or  counsel  for  one  of  the  parties  concerned,  as 
a  member  of  a  judicial  Court,  of  an  Arbitration 
Tribunal,  of  a  Commission  of  Enquiry  or  in  any 
other  capacity. 

They  may  not  take  part  in  the  decision  of 
any  case  in  which  they,  members  of  their  family 
or  their  connections  up  to  and  including  the 
third  degree,  have  a  direct  personal  interest. 

In  case  of  doubt  the  Court  shall  decide. 

4 

Article  11. 

No  member  of  the  Court  may  take  part  in 
any  procedure  or  in  any  judgment  in  which  the 
State,  of  which  hie  is  a  subject,  is  a  party ;  in  such 
cases  judges  thus  disqualified  shall  be  replaced 
by  the  supplementary  judges  in  the  order  laid 
down  in  Article  7. 

Nevertheless,  any  State  has  the  right  to  ap- 
point a  representative  having  the  right  to  take 
part  in  an  advisory  capacity  in  the  hearing  and 
determination  of  a  case  to  which  it  is  a  party. 


Article  12. 

Members  of  the  Permanent  Court  of  Interna- 
tional Justice  shall  enjoy  diplomatic  privileges 
and  immunities  in  the  exercise  of  their  duties. 


Article  13. 

The  seat  of  the  Court  shall  be  established  at 
the  Hague ;  the  seat  may  not  be  moved  elsewhere 
except  in  case  of  necessity  and  by  virtue  of  a 
decision,  the  reasons  for  which  must  be  stated. 

Members  of  the  Court  shall  have  a  domicile 
at  the  Hague,  so  that  regular  and  constant  com- 
munication with  them  may  be  maintained. 
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Article   14. 

Les  membres  de  la  Cour  jouissent  d'une  in- 
demnite  annuelle  fixee  par  1'Assemblee  de  la 
Societe  des  Nations. 

Us  ont  droit  a  I'emeritat  a  la  cessation  de  leurs 
tonctions. 

Article   15. 

.La  Cour  elit  son  President  et  son  Vice-Presi- 
dent. Us  sont  nommes  pour  le  terme  de  trois  ans. 
Us  sont  reeligibles. 

La  Cour  nomme  egalement  son  Greffier  et  les 
autres  fonctionnaires  du  greffe.  Elle  a  la  facult£ 
de  choisir  comme  Greffier,  le  Greffier  de  la  Cour 
Permanente  d' Arbitrage. 

Article   16. 

La  Cour  determine  par  son  reglement  d'ordre 
interieur  le  mode  suivant  lequel  elle  exerce  ses 
attributions. 

Pour  1'expedition  des  affaires  elle  peut,  sui- 
vant les  cas,  soit  deliberer  en  seance  ple'niere, 
soit  se  repartir  en  plusieurs  chambres,  dont  une 
est  affect6e  au  jugement  des  affaires  e"n  proce- 
dure sommaire,  soit  meme  constituer  une  ou  plu- 
sieurs juridictions  composers  respectivement  d'un 
juge  unique,  a  la  disposition  des  parties  qui  esti- 
meraient,  pour  certaines  affaires,  une  telle  juri- 
diction  suffisante. 

Article   17. 

Les  frais  de  la  Cour  sont  supported  par  la  So- 
ciete des  Nations. 

Les  Membres  de  la  Societe'  y  contribuent  par 
parts  egales. 


Article  14. 

Members  of  the  Court  shall  have  an  annual 
salary  fixed  by  the  Assembly  of  the  League  of 
Nations. 

At  the  end  of  their  term  of  office  they 
shall  have  the  right  to  their  salary  as  a  pension. 

Article  15. 

The  Court  shall  elect  its  President  and  Vioe- 
President;  they  shall  hold  office  for  a  term  of 
three  years;  they  are  eligible  for  re-election. 

The  Court  shall  also  appoint  its  Registrar  and 
the!  other  officials  of  the  Registry.  The  Court  may 
choose  as  Registrar  the  Registrar  of  the  Perma- 
nent Court  of  Arbitration. 

Article  1 6. 

The  Court  shall  determine  in  its  rules  of  order 
the  manner  in  which  it  shall  exercise  its  func- 
tions. 

For  the  settlement  of  cases,  it  may,  according 
to  the  nature  of  the  case,  deliberate  in  full  session, 
or  divide  itself  into  several  chambers,  one  of 
which  shall  render  judgments  according  to  a 
summary  procedure,  or  it  may  vest  jurisdiction 
in  one  or  several  single  judges  for  certain  cases 
which  the  parties  concerned  consider  suitable 
to  be  dealt  with  in  this  way. 

Article  17. 

The  expenses  of  the  Court  shall  be  defrayed 
by  the  League  of  Nations.  T]he  Members  of  the 
League  shall  contribute  equally  to  these  ex- 
penses. 
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ANNEXE   No.   2. 
Proposition  de  Mr.  Root. 

Le  Comit^  est-il  favorable  a  un  systeme  selon 
lequel  I'election  des  juges  se  fera  par  le  vote 
se"par£  et  conjoint  de  1'Assemble'e  et  du  Conseil 
de  la  Socie"t6  des  Nations  sur  une  liste  composed 
de  tous  les  candidats  proposes  par  les  membres 
de  la  Cour  Permanente  d'Arbitrage  de  La  Haye, 


ou 

le  Comit6  est-il  favorable  k  un  systeme  d'e"lec- 
tion  d'apres  lequel  1'Assemble'e  seule  fera  1'elec- 
tion  sur  une  liste  comprenant  un  nombre  de  noms 
deux  fois  plus  grand  que  le  nombre  des  sieges 
k  remplir.  cette  liste  devant  comprendre  les  noms 
proposes  par  une  conference  de  de"le"gue"s  des 
membres  de  la  Cour  Permanente  d'Arbitrage,  et 
sur  une  autre  liste  comprenant  le  meme  nombre 
de  noms  proposes  par  le  Conseil, 

ou,  en  dernier  lieu, 

le  Comite  est-il  favorable  a  un  systeme  d'elec- 
tion  selon  lequel  1'Assemblee  seule  fera  rejection 
sur  une  liste  proposed  par  les  membres  de  la 
Cour  Permanente  d'Arbitrage,  avec  les  restric- 
tions proposees  par  M.  Ricci-Busatti. 


ANNEX  No.   2. 
Proposal  by  Mr.   Root. 

Question,  whether  the  Committee  favors  the 
election  of  the  judges : 

by  separate  and  concurrent  votes  of  the  As- 
sembly and  the  Council,  from  a  list  composed 
of  all  the  candidates  proposed  by  the  members 
of  the  Permanent  Court  of  Arbitration  at  the 
Hague, 

or 

by  the  Assembly  alone  from  a  list  of  double 
the  number  of  vacancies,  proposed  by  a  Con- 
vention of  delegates  of  the  members  of  the  Per- 
manent Court  of  Arbitration,  and  a  list  of  double 
the  number  of  vacancies,  proposed  by  the  Council. 


or 


by  the  Assembly  alone  from  a  list  proposed 
by  members  of  the  Permanent  Court  of  Arbi- 
tration under  the  limitations  proposed  by  M. 
Ricci-  B  usat  t  i. 
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ANNEXE   No.   3. 

Amendements  proposes  par  M.  Loder  au  Projet 
Root-Phillimore. 

'Voir  annexes  anx  proces-verbaux  des  13'e>»e  et 
14ieme  seances.) 

Les  amendements  que  j'ai  1'honneur  de  pro- 
poser au  projet  ci-dessus  mentionne"  ne  se  rap- 
portent  point  k  sa  teneur  gdnerale,  ni  aux  id6es 
sur  lesquelles  il  repose. 

II  me  semble  reunir,  en  effet,  les  elements  ne"- 
cessaires  pour  assurer  le  choix  des  meilleurs 
juges.  L'egalite  des  Etats  n'y  est  pas  atteinte, 
et  la  possibilite  des  combinaisons  nefastes  sem- 
ble etre  exclue. 

Je  crois  cependant  -  -  pure  question  de  r£dac- 
tion  -  -  qu'il  serait  bon  de  changer  1'ordre  des 
articles,  afin  qu'il  corresponde  a  1'ordre  des  dif- 
ferentes  etapes  de  1'e'lection. 

En  ce  qui  concerne  le  nombre  des  juges,  je 
persiste  a  croire,  qu'etant  donne"e  la  difficult^  de 
trouver  des  juges  de  premier  ordre,  il  est  pre- 
ferable d'en  fixer  le  nombre  k  neuf,  avec  la  fa- 
rulte  de  1'elever  au  besoin  jusqu'k  quinze. 

Le  rapport  entre  les  articles  3  et  4  n'est  pas 
parfaitement  clair. 

Aux  termes  de  1'article  3  on  devra  voter  k 
i'infini  tant  que  les  memes  personnes  ne  parvien- 
nent  pas  k  reunir  sur  elles  la  majority  des  voix 
dans  chaque  college  electoral. 

D'apres  1'article  4  ces  colleges  pourront  mettre 
fin  k  ces  scrutins  r£it£r£s  quand  bon  leur  sem- 
blera.  Mais  il  parait  que  pour  cela  ils  devront 
d'abord  se  mettre  d'accord. 

La  disposition  finale  de  1'article  punit  les  six 
membres  de  la  Commission  de  leur  t6nacit£  en 
leur  enlevant  finalement  la  faculte"  de  choisir. 
Mais  elle  ne  dit  pas  k  quel  moment  on  pourra 
prouver  que  1'accord  est  impossible. 

Dans  1'article  xer,  il  serait  bon  de  biffer  les 
mots  ,,et  remplissant  .  .  .  ou".  II  s'agit  de  com- 
poser la  Cour  de  personnes  repondant  k  ce  qui 
est  exprime  k  la  fin  de  1'article. 

Je  voudrais  exclure  toute  personne  qui  ne  se 
trouve  pas  sur  la  liste. 

Article  11  du  Projet:  Je  ne  crois  pas  n£ces- 
saire  d'exiger  que  tous  les  juges  doivent  appar- 
tenif  k  des  nations  diffe"rentes. 

L'article  16  concerne  les  re"cusations  dont  il 
est  question  dans  diffe"rents  projets. 

Le  Projet  les  rejette  —  eta 'juste  titre.  Mais  puis- 


ANNEX  No.  3. 

Amendments  proposed  by  M.  Loder  to  the  Root- 
Phillimore  plan. 

(See  Annexes  to  Proct>s-  Verbai4X  of  13th  and 
14th  meetings.) 

The  amendments  which  I  have  the  honour 
to  propose  to  the  above-mentioned  scheme  have 
no  relation  to  its  general  principles  nor  to  the 
underlying  ideas. 

The  plan  appears  to  me  to  unite  the  necessary 
elements  to  assure  the  choice  of  the  best  judges. 
Equality  of  States  is  not  interfered  with,  and 
the  possibility  of  harmful  combinations  seems  to 
be  excluded. 

I  believe,  however,  purely  from  the  standpoint 
of  drafting,  that  it  will  be  advantageous  to  change 
the  order  of  the  Articles  so  that  it  will  corres- 
pond to  the  order  of  the  various  steps  in  the 
election. 

Concerning"  the  number  of  judges  I  still  believe 
that,  because  of  the  difficulties  connected  with 
finding  judges  of  the  highest  quality,  it  is  prefe- 
rable to  fix  the  number  at  nine,  with  a  right  of 
increasing  this  number  in  case  of  need  up  to 
fifteen. 

The  relation  between  Articles  3  and  4  is  not 
perfectly  clear. 

By  the  terms  of  Article  3,  voting  would  con- 
tinue indefinitely  until  a  majority  of  votes  has 
been  obtained  by  the  same  persons  in  each  of 
the  electoral  colleges. 

According  to  Article  4  these  colleges  may 
cease  balloting  when  it  seems  desirable  to  them, 
but  it  appears  that  they  should  first  mutually 
agree  to  this. 

The  last  provision  of  the  Article  punishes  the 
six  members  of  the  Commission  for  their  tenacity, 
by  finally  removing  from  them  the  power  to 
choose;  but  it  does  not  state  the  time  when  it 
will  be  possible  to  prove  that  the  accord  cannot 
be  reached. 

In  Article  i    it  seems  desirable  to  strike  out 

the  words  "and  who  shall  possess  ....  or".  The 

Court  should  be  composed  of  persons  fulfilling 

the  conditions  laid  down  at  the  end  of  the  Article. 

I  should  exclude  all  persons  not  on  the  list. 

In  Article  n  of  the  project,  I  do  not  believe 

it  necessary  to  insist  that  all  judges  should 

long  to  different  nationalities. 
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que  ces  realisations  n'entrent  pas  dans  le  systeme 
adopte,  on  ne  peut  que  crder  des  confusions  en 
mentionnant  qu'elles  sont  repouss^es.  D'autre 
part,  1'article  ne  peut  pas  rester  tel  qu'il  est, 
puisque  les  r£cusations  processuctles,  reconnues 
dans  toutes  les  legislations,  doivent  etre  main- 
tenues  ici  comme  ailleurs.  Seulement  ces  stipu- 
lations ne  pourront  trouver  place  que  dans  le 
reglement  de  la  procedure. 

En  ce  qui  concerne  la  deuxieme  partie  du  pre- 
mier alined  de  1'article,  il  me  semble  qu'il  vaut 
mieux  ne  rien  r^gler,  et  laisser  ce  soin  aux  juges 
qui  composeront  la  Cour  et  dont  le  caractere  est 
une  garanrie  suffisante  contre  des  abus. 


Article  16  is  concerned  with  the  rights  of  chal- 
lenge referred  to  in  the  different  projects. 

The  projects  rejects  these  rights,  and  rightly 
so;  but  as  they  do  not  enter  into  the  system 
adopted,  nothing  but  confusion  can  be 
by  mentioning  that  they  are  inadmissible.  Fur- 
thermore, the  Articfe  cannot  remain  as  it  is,  since 
the  right  of  challenge  arising  out  of  rules  of  pro- 
cedure must  be  maintained  here,  es  elsewhere. 
But  these  stipulations  should  be  included  with 
the  rules  of  procedure. 

Concerning  the  second  part  of  Paragraph  i 
of  the  Article,  it  appears  to  me  better  to  make 
no  provisions  and  to  leave  the  task  to  the  persons 
who  compose  the  Court.  Their  character  gives 
sufficient  security  against  abuse. 


AMENDEMENTS. 
Article   i. 

La  Cour  Permanente  de  Justice  Internationale 
par  1'article  14  du  Pacte  de  la  Societe  des 
Nations  se  compose  de  juges  inde"pendants  choisis 
sans  egard  a  leur  nationalite  et  jouissant  d'une 
competence  notoire  en  matiere  de  droit  inter- 
national. Les  juges  sont  nomnre's  par  le  concours 
de  1' Assembled  et  du  Conseil  de  la  Societe  des 
Nations  d'apres  les  prescriptions  des  articles 
suivants. 


AMENDMENTS. 

Article  i. 

The  Permanent  Court  of  International  Justice 
provided  for  by  Article  14  of  the  Covenant  of 
the  "League  of  Nations  shall  consist  of  indepen- 
dent judges  who  shall  be  chosen  regardless  of 
their  nationality,  and  who  shall  be  of  recognised 
ability  in  international  law.  The  judges  are  ap- 
pointed by  the  Assembly  and  the  Council  of  the 
League  of  Nations  jointly,  according  to  the  pro- 
visions of  the  following  Articles. 


Article  2. 

Trois  mois  au  moins  avant  1'election,  le  Secre- 
taire General  de  la  Societe  invite  les  membres 
de  la  Cour  Permanente  d' Arbitrage  a  La  Haye, 
a  proceder  par  groupes,  -  -  chaque  groupe  ren- 
fermant  les  membres  nommes  par  un  pays  de- 
termine, -  -  a  la  presentation  de  six  noms  de  per- 
sonnes  au  plus,  remplissant  a  leur  avis  les  con- 
ditions requises  et  disposers  a  accepter  la  dignite 
de  juge !),  aucun  groupe  ne  pourra  presenter  plus 
de  deux  ressortissants  du  pays  que  ce  groupe 
represente. 

Article  3. 

Le  Secretaire  General  dresse  une  liste  com- 
prenant  les  noms  de  toutes  les  personnes  ainsi 
rccommandees.  A  cote  du  nom  de  ceux  qui  auront 
obtenu  plusieurs  recommandations,  le  chiffre  de 


Article  2. 

At  least  three  months  before  the  election,  the 
Secretary-General  of  the  League  shall  invite  the 
members  of  the  Permanent  Court  of  Arbitra- 
tion at  the  Hague  to  undertake  by  groups,  each 
group  embodying  the  members  (named  by  a  gi\  -i\ 
country,  the  presentations  of  six  names  at  most  for 
each  vacancy,  who,  in  their  opinion,  possess  the 
qualifications  required  and  who  are  prepared  to 
accept  a  post  upon  the  Court  ')•  No  group  may 
present  more  than  two  subjects  of  the  Country 
which  the  group  represents. 

'Article  3. 

The  Secretary-General  shall  prepare  a  list  con- 
taining the  names  of  all  the  persons  so  recom- 
mended. Following  the  names  of  those  persons 
who  shall  have  obtained  more  than  one  recom- 


1}  Les  mots  qui  suivent  ont  e'te  ajoutes  pendant  les  deliberations. 
De  meme  les  mots  ,,1'election  il'nit  OH  />/;<s;V»cs  //(i,'vs,  le",  qui  se 
trouvaient  originnirement  a  la  lire  ligne  de  1'article. 

(Note  du  Secre'tariat). 


1^  The  words  following  were  added  during  the  deliberation. 
Similarly,  the  words  "the  election  of  one  <»•  inori'  jin/xi'x,  the", 
which  formed  originally  part  of  the  first  sentence,  were  struck  out. 

(Note  by  the  Secretariat!. 
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ces  recommandations  sera  mentionne,  sans  toute- 
fois  indiquer  les  groupes  d'ou  provient  la  recom- 
mandation.  Le  Secretaire  General  envoie  la  liste 
a  1'Assemblee  et  au  Conseil.  Seules  les  person- 
nes  mentionnees  sur  la  liste  sont  eligibles. 

Article  4. 

L'Assemblee  et  le  Conseil  precedent  a  1'elec- 
tion  independamment  1'une  de  1'autre.  Sont  elus 
ceux  qui  ont  reuni  dans  chaque  corps  electoral 
la  majorite  absolue  des  voix  des  membres  pre"- 
sents. 

Article   5. 

Si,  en  appliquant  ce  systeme  des  sieges  restent 
a  remplir,  apres  le  premier  tour  de  scrutin  dans 
chacun  des  corps  electoraux  on  procedera  de  la 
meme  facon  a  un  second  tour  de  scrutin. 

Article  6. 

Si  apres  le  2me  tour  de  scrutin  il  reste  encore 
des  vacances  a  remplir,  une  Commission  sera 
formee  composee  de  six  membres,  trois  pour 
I'Assemble'e  et  trois  pour  le  Conseil,  choisis 
parmi  les  personnes  qui  y  siegent  comme  repre'- 
sentants  de  leurs  Etats.  Cette  Commission  rem- 
plit  les  vacances  encore  existantes.  Sont  elus 
ceux  qui  ont  obtenu  la  majorite  absolue  des  voix. 
Si  apres  trois  jours  consecutifs  la  Commission 
n'a  pas  reussi  a  choisir  les  juges  manquants,  ils 
seront  choisis  par  cooptation  par  les  juges 
deja  61us. 

Article  7. 

Le  nombre  des  juge's  dont  la  Cour  se  com- 
pose est  de  neuf,  plus  six  suppleants.  A  mesure, 
cependant,  que  le  besoin  s'en  fait  sentir,  le  nom- 
bre des  juges  peut  etre  augment^  jusqu'a  un 
maximum  de  quinze.  Les  juges  suppleants  sont 
non-line's  suivant  le  meme  precede  que  les  juges. 

Article  8    conforme  a  1'article   10  du  Projet. 

Article  9    conforme  a  1'article   11  du  Projet. 

Article  10  conforme  a  1'article  12  du  Projet. 

Article  11  conforme  a  1'article  13  du  Projet. 

Article  12  conforme  a  1'article   14  du  Projet. 

Article  13  conforme  a  1'article   15  du  Projet. 


mendation,  the  number  of  such  recommendations 
shall  be  given,  without  however  indicating  by 
which  group  any  recommendation  is  made.  The 
Secretary-General  shall  send  the  list  to  the  As- 
sembly and  to  the  Council.  Only  the  persons 
mentioned  on  the  list  shall  be  eligible. 

Article  4. 

The  Assembly  and  the  Council  shall  carry 
out  the  election  independently  of  each  other. 
Those  candidates  who  obtain  an  absolute  ma- 
jority of  the  votes  of  the  members  present  in  both 
electoral  bodies,  are  elected. 

Article  5. 

If,  in  the  application  of  this  system,  vacancies 
still  exist  after  the  first  ballot  in  each  of  the 
electoral  bodies,  a  second  ballot  shall  be  taken 
in  the  same  manner. 

Article  6. 

If,  after  the  second  ballot,  vacancies  still  re- 
main to  be  filled,  a  Commission  shall  be  formed, 
composed  of  six  members  —  three  named  for  the 
Council  and  three  for  the  Assembly  -  chosen 
amongst  the  members  of  each  body  in  their  ca- 
pacity as  representatives  of  their  States.  This 
Commission  shall  fill  the  outstanding  vacancies. 
An  absolute  majority  of  votes  is  required  for 
election.  If,  after  three  consecutive  days,  the 
Commission  has  not  succeeded  in  choosing  the 
judges  required,  they  shall  be  chosen  by  the 
cooptation  of  tine  judges  already  elected. 

Article  7. 

The  number  of  judges  of  which  the  Court  is 
composed  is  nine,  plus  six  supplementary  judges. 
If,  however,  it  should  become  necessary,  the 
number  of  judges  may  be  increased  to  a  maxi- 
mum of  fifteen.  The  supplementary  judges  are 
appointed  in  the  same  manner  as  the  judges. 

Article  8  conforms  to  Article  10  of  the  project. 
Article  9  conforms  to  Article  1 1  of  the  project. 
Article  10  conforms  to  Article  12  of  the  project. 
Article  1 1  conforms  to  Article  13  of  the  project. 
Article;  12  conforms  to  Article  14  of  the  project. 
Article  13  conforms  to  Article  15  of  the  project. 
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E  s£ANCE  (non-publique), 
tenue  au  Palais  de  la  Paix,  a  La  Haye, 
le  6  juillet  1920. 


17TH   MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  July  6th,  1920. 


Pre'sidence  de  M.  le  BARON  DESCAMPS. 

Sent  presents:  tous  les  membres  du  Comite 
(a  1'exception  de  M.  Bevilaqua);  M.  Fer- 
nandes;  Mr.  James  Brown  Scott;  les 
secretaires  particuliers  de  M.  le  Baron  Des- 
camps  et  de  M.  Adatci;  les  membres  du 
Secretariat. 

La  seance  est  ouverte  a  9.40  heures  du  matin. 

Le  PRESIDENT  rappelle  la  decision  prise  la 
veille,  de  ne  commencer  le  vote  sur  la  question  de 
la  nomination  des  juges  qu'a  1 1  heures.  Afin  de 
permettre  a  chacun  d'exprimer  son  opinion  avant 
cette  heure,  il  propose  d'admettre  qu'aucun  mem- 
bre  ne  soil  autorise  a  parler  pendant  plus  de  10 
minutes. 

Cette  proposition  est  adoptee. 

En  ce  qui  concerne  la  procedure  a  suivre,  le 
President  declare  que  le  pro  jet  R  o  o  t — P  h  i  1- 
1  i  m  o  r  e  servira  de  base  pour  le  vote.  II  propose 
que  le  vote  se  fasse  article  par  article;  qu'on 
puisse  faire  des  amendements  a  chaque  article; 
que  ces  amendements  soient  soumis  au  vote 
d'abord;  qu'il  y  ait  un  vote  d'ensemble  sur  cha- 
que article;  qu'il  soil  permis  aux  membres  de 
demander  avant  chaque  vote  des  explications  suc- 
cinctes,  et  apres  le  vote  de  motiver  brievement, 
s'il  y  a  lieu,  leur  abstention.  Le  President 
rappelle  ensuite  que  ces  votes  n'ont  qu'un  carac- 
tere  provisoire,  c'est-a-dire  de  premiere  lecture. 

Cette  metholde  est  adoptee. 

M.  LODER  dit  que  le  Comite  se  trouve  en 
presence  de  trois  systemes  differents.  Dans  ces 
conditions,  il  se  demandie  s'il  ne  vaudrait  pas 
mieux  voter  d'abord  sur  les  systemes. 

Le  PRESIDENT  observe  qu'il  en  a  deja  e"te" 
decide  autrement  dans  la  derniere  stance.  II 
pense  que  la  procedure  qu'il  vient  d'exposer  est 
la  seule  qui  permette  d'arriver  a  un  rapide  et 
loyal  resultat.  Le  President  souligne  encore 
le  caractere  provisoire  du  vote.  II  sera  possible 
aux  membres  d'accorder  leur  voix  a  des  pro- 
positions figurant  dans  des  projets  differents.  S'il 
s'e'levait  des  difficulty's,  le  President  a  1'inten- 


BARON  DESCAMPS  in  the  chair. 

Present :  all  members  of  the  Committee  (with 
the  exception  of  M.  Bevilaqua);  M.  Far- 
nan  d  e  s ;  Mr.  James  Brown  Scott;  the  pri- 
vate secretaries  of  Baron  De  scamps  and  of 
M.  Adatci;  the  members  of  the  Secretariat. 

The  meeting  opened  at  9.40  a.mi. 

The  PRESIDENT  drew  attention  to  the  deci- 
sion taken  on  the  previous  day,  namely  that  a 
vote  should  be  taken  upon  the  question  of  the 
nomination  of  judges  at  1 1  o'clock.  In  order  to 
allow  each  member  to  speak  before  this  time, 
he  proposed  a  ten  minute  limit  on  debate. 

This  proposal  was  adopted. 

Concerning  the  procedure  to  be  followed,  the 
President  said  that  the  Root — Phillimore 
project  would  be  used  as  a  basis  for  the  vote. 
He  proposed  that  the  vote  be  taken  on  one  Ar- 
ticle at  a  time,  that  the  members  might  submit 
amendments  to  each  Article,  that  these  amend- 
ments first  should  be  voted  upon,  that  then  the 
Articles  as  a  whole  should  be  put  to  the  vote.  Each 
member  should  be  allowed  to  ask  for  a  short 
explanation  before  each  vote,  .and  after  the  vote 
they  should  be  allowed  to  state  briefly  their 
reasons  if  they  abstained  from  voting.  The  Pre- 
sident then  reminded  the  Committee  that  the 
votes  were  only  of  a  provisional  nature,  in  other 
words  first  reading. 

This  method  of  procedure  was  adopted. 

M.  LODER  said  that  the  Committee  had  to 
deal  with  three  different  systems.  Under  these 
conditions,  he  wondered  if  it  would  not  be  better 
to  commence  by  a  vote  upon  the  systems. 

The  PRESIDENT  said  that  it  had  already 
been  otherwise  decided  at  the  last  meeting.  He 
thought  that  the  procedure  which1  he  had  just 
explained  was  the  only  one  which  permitted 
reaching  a  rapid  and  fair  result.  Further  he 
emphasised  the  provisional  nature  of  the  vote. 
It  would  be  possible  for  members  to  vote  in 
favour  of  proposals  contained  in  different  pro- 
jects. If  difficulties  arose,  the  President  in- 
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tion  d'appliquer  les  regies  adoptees  par  1'lnstitut 
de  Droit  International,  qui  ont  toujours  donn£  de 
bons  r^sultats. 

Mr.  ROOT  de'sire  faire  une  communication 
avant  que  la  discussion  ne  soit  ouverte.  II  dit 
que,  a  la  suite  de  la  decision  prise  la  veille  par 
le  Comite,  Lord  Fhillimore  et  lui  se  sont 
mis  d'accord  pour  prier  Mr.  James  Brown 
S  c  o  1 1  de  les  repre'senter  au  Comite  de  redaction. 

Le  PRESIDENT  prend  acte  de  cette  commu- 
nication et  constate  qu'il  n'y  a  pas  d'objection 
de  la  part  des  membres.  Par  consequent,  Mr. 
James  Brown  Scott  representera  Mr.  Root 
et  Lord  Phillimore  au  Comite  de  redaction. 

Le  President  ouvre  ensuite  la  discussion 
sur  la  question  a.  1'ordre  du  jour,  a  savoir  celle 
de  la  nomination  des  juges.  II  donnera  la  parole 
aux  membres  par  ordre  alpnabe"tique,  a  moins 
qu'un  membre  ne  desire  se  prononcer  que  plus 
tard.  II  donne  la  parole  a  M.  Adatci. 

M.  ADATCI  aurait  desire  ne  parler  qu'apres 
M.  Ricci-Busatti.  Mais,  comme  il  a  deja 
eu  1'occasion  d'exposer  en  toute  franchise  son 
point  de  vue  et  ses  motifs,  il  sera  bref;  aussi  ne 
croit-il  pas  devoir  laisser  passer  son  tour. 

II  tient  a  exprimer  ses  remerciements  pour  1'ac- 
cueil  sympathique  qu'il  a  rencontre,  bien  qu'il 
ait  montre  trop  de  franchise,  peut-etre,  dans  1'ex- 
pression  de  ses  id£es.  Sa  seule  preoccupation  a 
ete  de  trouver  une  solution  qui  garantit  la  viabi- 
lite  de  la  Cour  en  assurant  la  representation,  dans 
son  sein,  des  Etats  represented  de  fagon  per- 
manente  au  Conseil  de  la  Societe  des  Nations. 
C'est  dans  cet  esprit  qu'il  a  etudie  avec  beaucoup 
de  soin  les  diffeVents  projets. 

M.  Adatci  professe  beaucoup  de  sympathie 
et  un  grand  respect  pour  le  pro  jet  du  Pr£  si- 
dent,  qui,  tout  en  sauvegardant  1'egalit^  juri- 
dique  des  Etats,  assure  la  representation  des  gran- 
des  civilisations  et  des  principaux  systemes  juri- 
diques.  II  rappelle  que  le  systeme  japonais  differe 
essentiellement  des  systemes  occidentaux.  On  y  a 
bien  introduit  des  elements  imported  d'Europe 
ou  d'Amerique  pour  re"gler  les  choses  de  la  vie 
quotidienne;  mais  ces  elements  ont  ete  ajoutes 
a  1'ancien  fond  patriarcal  et  coutumier  qui  est 
toujours  predominant.  A  ce  titre,  il  semble  a  M. 
Adatci  que  le  systeme  japonais  aurait  bien  le 
droit  d'etre  repr£sent£  a  la  Cour,  d'autant  plus 
qu'il  a  une  tendance  tres  nette  a  se  r^pandre  en 
Asie.  Ainsi,  ce  sont  les  juristes  japonais  qui  ont 
prepare  la  nouvelle  constitution  de  la  Chine  et 
clabore  les  lois  de  ce  pays.  Mais,  en  d^pit  de 
la  sympathie  qu'il  6prouve  a  ce  point  de  vue  pour 


tended  to  apply  the  rules  adopted  by  the  In- 
stitute of  International  Law  which  had  always 
been  found  to  -be  satisfactory. 

Mr.  ROOT  wished  to  make  a  communication 
before  the  discussion  was  opened.  He  said  that 
in  accordance  with  the  decision  taken  on  the 
previous  day  by  the  Committee,  Lor  d  Philli- 
more and  he  had  agreed  to  ask  Mr.  James 
Brown  Scott  to  represent  them  upon  the 
drafting  Committee. 

The  PRESIDENT  noted  this  and  stated  that 
the  members  had  no  objection.  Consequently 
Mr.  James  Brown  Scott  would  represent 
Mr.  Root  and  Lord  Phillimore  upon  the 
drafting  Committee. 

The  President  then  opened  the  discussion 
on  the  question  on  the  Agenda:  the  nomination 
of  judges.  He  said  that  he  would  call  upon  the 
members  to  speak  in  alphabetical  order  unless 
a  member  wished  to  speak  later.  He  first  of  all 
called  upon  M.  Adatci.. 

M.  ADATCI  would  have  preferred  to  speak 
after  M.  Ricci-Busatti.  As  he  had  already 
stated  his  opinion  and  his  motives  quite  openly 
he  would  be  brief,  and  so  he  thought  he  ought 
not  to  let  his  turn  pass. 

He  expressed  his  thanks  for  the  sympathetic 
reception  afforded  to  his  almost  too  frank  state- 
ment of  his  ideas.  He  was  solely  concerned  in 
trying  to  find  a  solution  which  would  guarantee 
the  practicability  of  the  Court  by  assuring  the 
representation  upon  it  of  those  States  perma- 
nently represented  upon  the  Council  of  the 
League  of  Nations.  It  was  in  this  frame  of  mind 
that  he  had  very  carefully  studied  the  different 
proposals. 

M.  Adatci  said  that  he  had  studied  the 
President's  project  with  great  respect  and  in- 
terest. This  project,  whilst  protecting  the  1> 
equality  of  States,  assured  the  representation  of 
the  great  forms  of  civilisation  and  the  principal 
legal  systems.  He  said  that  the  Japanese  system 
was  essentially  different  from  Western  syst 
Many  elements  had  been  borrowed  from  Europe 
or  America  for  the  regulation  of  daily  life,  but 
these  elements  had  been  added  to  the  ancient 
patriarchal  customs  which  still  predominated. 
For  this  reason  M.  Adatci  thought  that  the 
Japanese  system  was  fully  entitled  to  be  repre- 
sented upon  the  Court,  more  especially  as  there 
was  a  distinct  tendency  for  it  to  spread  through- 
out Asia.  Thus  it  was  Japanese  jurists  who  had 
prepared  the  new  constitution  of  China  and  who 
had  drafted  the  laws  of  that  country.  But  in 
spite  of  the  sympathy  from  this  standpoint  which 
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le  pro  jet  du  President,  il  le  trouve  insuf  fisant, 
parce  qu'il  ne  garantit  pas  de  fagon  satisfaisante 
que  les  grandes  Puissances  seront  representees  a 
la  Cour. 

M.  Adatci  s'est  done  tourn6  vers  le  projet 
Root — Phillimore.  II  trouve  ce  projet  admi- 
rable par  son  organisation  et  par  les  nouveautes 
qu'il  renferme.  Toutefois  il  eleve  centre  ce  projet 
les  memes  objections  que  centre  celui  du  Pre"- 
sident:  les  garanties  pour  la  representation  des 
grands  Etats  ne  sont  pas  suffisantes,  bien  qu'il 
donne  peut-etre,  comme  1'a  dit  Lord  Philli- 
more, une  garantie  raisonnable. 

Si  ces  deux  projets  ne  satisfont  pas  entierement 
M.  Adatci,  il  adhere  par  centre  avec  la  plus 
vive  sympathie  au  projet  present^  par  M.  Ricci- 
B  u  s  a  1 1  i,  le  seul  qui  presente  la  garantie  absolue 
que  les  grandes  Puissances  soient  representees 
a  la  Cour.  Si  ce  projet  n'est  pas  adopte",  M. 
Adatci  se  reserve,  d'accord  avec  M.  Ricci- 
B  u  s  a  1 1  i,  de  soumettre  une  nouvelle  proposition. 
En  achevant,  M.  Adatci  affirme  qu'il  est  amine" 
du  rneilleur  esprit  de  conciliation  et  ne  demande 
qu'a  arriver  a  un  accord  avec  les  autres  membres. 

M.  ALTAMIRA  n'a  rien  a  ajouter  aux  expli- 
cations qu'il  a  donnees  anterieurement;  mais,  pour 
bien  s'eclairer  sur  le  fond  de  la  question,  il  de- 
mande a  Mr.  Root  de  bien  vouloir  fournir  quel- 
ques  explications  sur  deux  points,  a  savoir: 

1.  la  garantie  de  la  representation  des  grands 
Etats  a  la  Cour,  telle  qu'il  la  congoit,  et 

2.  la    representation    des     differents    systemes 
juridiques. 

M.  FERNANDES  declare  qu'il  n'a  rien  k 
ajouter  aux  declarations  qu'il  a  de"ja  faites. 

M.  HAGERUP  n'a  rien  k  ajouter  non  plus 
quant  au  fond  de  la  question.  II  desire  cepen- 
dant  expliquer  qu'il  lui  aurait  £te"  plus  facile  de 
se  rallier  au  projet  Root — Phillimore  si  Ton 
avait  voulu  tenir  compte  des  observations  de  M. 
Fernandes,  sur  le  double  vote  donne"  aux 
Etats  Membres  du  Conseil  de  la  Societe"  des  Na- 
tions. C'est  uniquement  parce  qu'il  sait  qu'il  n'y 
a  pas  de  chance  de  voir  triompher  les  id6es  de 
M.  Fernandes,  qu'il  s'abstient  de  les  reprendre 
sous  forme  d'amendements.  II  desire  en  outre  sig- 
naler -  car  le  Comite  rencontrera  des  critiques 
k  ce  propos  -  que  1'idee  d'exclure  du  scrutin 
dans  1'Assemblee  les  Etats  de"jk  representes  au 
Conseil,  a  etc  e"mise,  et  qu'elle  n'a  ete  aban- 
donnee  que  devant  1'evidence  qu'un  vote  k  son 
sujet  serait  defavorable. 

.M.  Il;i^crup  ajoute  qu'il  se  trouve  en  com- 
plet  desaccord  avec  M.  Adatci  sur  la  question 


he  felt  for  the  President's  plan,  he  thought 
that  it  did  not  go  far  enough,  because  it  did  not 
guarantee  satisfactorily  the  representation  of  the 
Great  Powers  upon  the  Court. 

Therefore,  M'.  Adatci  had  turned  to  the 
Root — Phillimore  scheme.  He  thought  this 
scheme  admirable  both  as  regards  its  organisa- 
tion and  the  new  ideas  it  contained.  Nevertheless 
he  had  the  same  objections  to  this  scheme  as  to 
that  of  the  President:  the  guarantees  for  the 
representation  of  the  Great  States  were  not  suf- 
ficient, though,  as  Lord  Phillimore  had  said, 
it  perhaps  gave  a  reasonable  guarantee.  As  these 
two  plans  did  not  entirely  satisfy  M.  Adatci, 
he  approved  very  heartily  of  the  plan  presented 
by  M.  Ricqi-Busatti.  It  was  the  only  one 
containing  a  complete  guarantee  that  the  Great 
States  would  be  represented  on  the  Court.  If 
this  project  were  not  adopted,  M.  Adatci 
reserved  the  right  of  submitting  a  new  proposal 
in  agreement  with  M.  Ricci-Busatti.  Finally 
M.  Adatci  emphasised  the  fact  that  he  was 
moved  by  the  strongest  desire  for  reconciliation 
and  that  he  cared  only  to  reach  an  agreement 
with  the  other  members. 

M.  ALTAMIRA  had  nothing  to  add  to  the 
explanation  he  had  already  given,  but  in  order 
to  get  a  thorough  understanding  of  the  question 
he  asked  Mr.  Root  to  be  so  good  as  to  explain 
his  views  on  two  points : 

1.  the  guarantee  of  the  representation  of  the 
Great  Powers  upon  the  Court,  as  conceived 
by  him,  and 

2.  the    representation    of   the   different    legal 
systems. 

M.  FERNANDES  said  that  he  had  nothing 
to  add  to  the  statements  he  had  already  made. 

M.  HAGERUP  also  had  nothing  to  add  con- 
cerning the  heart  of  the  question.  He  wished 
however  to  say  that  it  would  have  been  easier 
for  him  to  adopt  the  R o o t — P hillimore  pro- 
ject if  the  remark  of  M.  Fernandes  on  the 
subject  of  the  double  vote  given  to  States  which 
were  Members  of  the  Council  of  the  League  of 
Nations  had  been  taken  into  account.  The  fact 
that  there  was  no  chance  of  M.  Fernandes' 
ideas  prevailing  was  the  sole  reason  why  he 
abstained  from  proposing  them  as  an  amend- 
ment. On  the  other  hand  he  wished  to  call  atten- 
tion to  the  fact  — because  the  Committee  would 
surely  be  criticised  on  this  subject  -  -  that  the 
idea  of  excluding  from  voting  in  the  Assem- 
bly the  States  already  represented  in  the  Council 
had  been  advanced,  and  was  given  up  only  after 
it  was  apparent  that  a  vote  on  the  matter  would 
be  adverse. 
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de  la  representation  des  systemes  juridiques  et 
des  formes  de  civilisation.  II  admet  cependant 
<[ue  M.  Adatci  a  fait  des  concessions, et  il  croit 
done  devoir  en  faire  autant.  C'est  pourquoi  il 
n'insiste  pas  sur  le  ddsir  qu'il  a  exprime  la  veille, 
de  voir  supprimer  dans  1'article  1 1  du  projet 
Root — Phillimore  la  disposition  relative  a 
la  representation  des  civilisations  et  des  systemes 
juridiques.  II  y  met  cependant  une  condition: 
o'est  qu'k  1'expression  qui  figure  actuellement  a 
cet  article,  on  substitue  une  formule  dans  le  genre 
de  celle  proposed  par  le  President  comme  ad- 
dition a  1'article  5  de  son  avant-projet. 

En  terminant,  M.  Hagerup  demande  au 
President  si  1'article  2  du  projet  Root— 
Phillimore  sera  mis  aux  voix  avec  les  amen- 
dements  qui  s'y  rapportent,  mais  sous  la  reserve 
que  le  nombre  des  juges  et  la  dure*e  du  mandat 
seront  fixers  plus  tard. 


Le  PRESIDENT  repond  affirmativement.  II 
proposera  1'article  5  >de  son  projet  comme  amen- 
dement  a  1'article  2  du  projet  Root — Phil- 
limore. 

M.  HAGERUP  fait  valoir  que  cette  maniere 
de  proceder  creera  des  dif f iculte's :  on  peut  pre"- 
ferer  d'une  facon  generale  le  projet  Root- 
Phi  1 1  i  m  o  r  e,  tout  en  approuvant  plus  volon- 
tiers  le  systeme  de  la  presentation  des  candidats 
adopte  dans  1'avant-projet  du  President. 

Le  PRESIDENT  declare  que  le  proc6d£  qu'il 
a  preconise  est  le  seul  moyen  de  faire  voter  sur 
son  systeme  tel  qu'il  le  propose.  On  pourra  ui- 
terieurement  faire  telle  ou  telle  proposition  par- 
ticuliere. 

M.  HAGERUP  se  reserve,  dans  ces  conditions, 
de  reprendre  la  discussion  sur  la  presentation  des 
candidats,  par  exemple,  lorsque  1'article  6  du 
projet  Root — Pihillimore  sera  mis  aux  voix. 

• 

Le  PRESIDENT  n'y  voit  pas  d'inconvenient. 
Le  vote  auquel  on  precede  actuellement  est  pu- 
rement  provisoire. 

M.  HAGERUP  remarque  que  la  question  du 
nombre  des  juges,  traitee  dans  la  premiere  phrase 
de  1'article  2  du  projet  Root — Phillimore, 
n'a  pas  encore  ete  discutee. 

LORD  PHILLIMORE  fait  observer  que  les 
dispositions  de  cet  article  relatif  au  nombre  des 
luges  et  k  la  dure"e  du  mandat  ne  seront  pas 
boumises  au  vote  a  present. 


He  added  that  he  entirely  disagreed  with  M, 
Adatci  on  the  question  of  the  representa- 
tion of  legal  systems  and  the  forms  of  civi- 
lisation. He  admitted  however,  that  M.  Adatci 
had  made  concessions,  and  therefore  he  thought 
he  ought  to  do  the  same.  For  this  reason  he 
did  not  insist  on  the  wish  he  had  expressed  on 
the  previous  day,  to  suppress  in  Article  1 1 
of  the  Root — Phillimore  project  the  clause 
concerning  the  representation  of  civilisations  and 
legal  systems.  He  made  one  condition,  however; 
that  the  expression  actually  contained  in  the  Ar- 
ticle should  be  replaced  by  a  clause  similar  to 
that  which  the  President  had  proposed  as 
an  addition  to  article  5  of  his  draft  scheme. 

In  conclusion,  M.  Hagerup  asked  the  Pre- 
sident whether  article  2  of  the  Root — Phil- 
limore project  would  be  put  to  a  vote  together 
with  the  amendments  concerning  it,  but  with  the 
reservation  that  the  number  of  judges  and  the 
term  of  office  should  be  decided  on  later. 

The  PRESIDENT  replied  in  the  affirmative. 
He  would  put  forward  article  5  of  his  project 
as  an  amendment  to  -article  2  of  the  R  o  o  t— 
Phillimore  plan. 

M.  HAGERUP  pointed  out  that  this  method 
of  procedure  would  create  difficulties ;  it  was 
quite  possible  to  prefer  the  Root — Pihilli- 
more project  generally,  while  preferring  the 
system  adopted  in  the  President's  scheme  for 
the  selection  of  candidates. 

The  PRESIDENT  said  that  the  procedure 
which  he  had  explained  was  the  only  way  of 
voting  on  his  system  as  he  had  presented  it.  Later 
on,  individual  proposals  might  be  submitted. 

M.  HAGERUP  under  these  conditions  reser- 
ved the  right  to  continue  the  discussion  of  the 
question  of  the  selection  of  candidates,  when  for 
instance  article  6  of  the  Root — Phillimore 
plan  was  voted  upon. 

The  PRESIDENT  saw  no  objection.  The  vote 
which  was  about  to  be  taken  was  of  a  purely 
provisional  nature. 

M.  HAGERUP  said  that  the  question  of  the 
number  of  judges  dealt  with  in  the  first  sentence 
of  article  2  of  the  Root — Phillimore  plan 
had  not  yet  been  discussed. 

LORD  PHILLIMORE  said  that  the  provi- 
sions of  this  article  concerning  the  number  of 
judges  and  the  length  of  their  mandates  would 
not  be  voted  upon  at  present. 
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M.  DE  LAPRADELLE  n'a  rien  a  ajouter 
pour  le  moment.  II  se  reserve  de  donner  des 
explications  lorsqu'on  discutera  sur  la  represen- 
tation des  civilisations  et  des  systemes  juridiques. 
Pour  lui  la  question  de  principe  impliquee  dans 
le  vote  sur  1'article  2  du  projet  Root — P.hilli- 
more  se  resume  ainsi:  les  juges  doivent-ils  etre 
de"signees  simultanement  par  le  Conseil  et  1'As- 
semblee? Lorsqu'on  procedera  au  vote  sur  cette 
question,  il  votera  ,,oui". 

M.  LODER  declare  qu'il  votera  comme  M. 
de  Lapradelle. 

II  desire  repondre  k  une  objection  qu'on  a 
adressee  au  projet  Root — Phillimore.  On  a 
dit  que  ce  projet  donne  .un  double  vote  aux 
Etats  representes  au  Conseil  de  la  Societe  des 
Nations.  M.  Loder  croit  que  cette  objection 
est  injuste.  Le  Conseil  et  1'Assemblee  sont  deux 
corps  differents  et  composes  de  personnes  diffc- 
rentes;  par  consequent,  il  s'agit  de  deux  vota- 
tions  diverses.  D'ailleurs,  ce  ne  seront  pas  les 
Etats  qui  feront  Election  par  1'intermediaire  du 
Conseil  et  de  1'Assemblee.  M.  Loder  attire  aussi 
1'attention  sur  la  Commission  qui  aura  pour  tache 
de  concilier  les  opinions  divergentes  de  1'Assem- 
blee et  du  Conseil.  Cette  Commission  est  en- 
tierement  independante  et  constitute  sur  un  pied 
de  parfaite  egalite. 

M.  DE  LAPRADELLE  se  rallie  au  point  de 
vue  de  M.  Loder,  et  particulierement  a  ce  qu'il 
vient  de  dire  sur  le  role  de  la  Commission  de 
conciliation. 

MM.  HAGERUP  et  FERNANDES  pensent, 
contrairement  a.  MM.  Loder  et  de  Lapra- 
delle, que  les  Membres  du  Conseil  et  de  1'As- 
semblee sont  bien  les  Etats,  et  non  pas  leurs 
representants. 

M.  DE  LAPRADELLE  declare  qu'il  a  etc" 
vivement  frappe  par  l'id£e  sugg^ree  par  M.  Ha- 
gerup,  d'exclure  du  vote,  dans  1'Assemblee, 
les  delegues  des  Etats  dont  les  representants  ont 
deja  vote  au  Conseil.  II  se  demande  comment 
cette  idee  qui,  a  son  avis,  etablirait  une  egalite 
absolue,  pourrait  etre  realisee.  II  croit  qu'il  serait 
dangereux  de  mettre  en  discussion  le  titre  de  tel 
ou  tel  membre  de  l'Assembl£e  k  prendre  part 
avec  voix  deliberative  a  la  procedure  de  1'As- 
semblde,  et  il  serait  peu  normal  d'6ter  aux  re- 
pre^entants  des  grands  Etats  le  droit  d'emettre 
un  vote.  Mais  c'est  la  une  des  solutions  possibles. 
L'autre  consiste  a  exclure  entierement  les  mem- 
bres  des  grandes  Puissances  representees  au 
Conseil,  de  la  discussion  dans  1'Assembl^e.  Au- 


M.  DE  LAPRADELLE  had  nothing  to  add 
at  the  moment.  He  would  wait  until  the  discus- 
sion of  the  question  of  the  representation  of 
civilisations  and  legal  systems.  From  his  point  of 
view  the  principle  involved  in  the  vote  upon  ar- 
ticle 2  of  the  Root — Phillimore  plan  might 
be  summed  up  as  follows :  should  the  judges  be 
appointed  by  the  Council  and  the  Assembly 
simultaneously  ?  If  a  vote  were  taken  upon  this 
question  he  would  vote  in  the  affirmative. 

M.  LODER  said  that  he  would  vote  in  the 
same  way  as  M.  de  Lapradelle. 

He  wished  to  answer  an  objection  raised 
against  the  Root — Phillimore  plan.  It 
had  been  said  that  this  plan  ga,ve  a  double 
vote  to  the  States  represented  on  the  Coun- 
cil of  the  League  of  Nations.  ML  Loder 
thought  that  this  objection  was  unjust.  The 
Council  and  the  Assembly  were  two  different 
bodies  and  composed  of  different  persons; 
therefore  it  was  a  question  of  two  separate 
votes.  Besides,  the  election  was  not  being  carried 
out  by  the  States  through  the  medium  of  the 
Council  and  the  Assembly.  M.  Loder  also  called 
attention  to  the  Commission  intended  to  reconcile 
the  divergent  opinions  of  the  Assembly  and  the 
Council.  This  Commission  would  be  entirely  in- 
dependent and  would  be  constituted  upon  a  basis 
of  perfect  equality. 

M.  DE  LAPRADELLE  agreed  with  M. 
Loder  and  especially  on  what  he  had  just  said 
concerning  the  task  of  the  joint  conciliation  Com- 
mission. 

M.  HAGERUP  and  M.  FERNANDES  dis- 
agreed with  M.  Loder  and  M.  de  Lapra- 
delle; they  held  that  the  States  and  not 
their  representatives  were  the  Members  of  the 
Council  and  the  League. 

M.  DE  LAPRADELLE  declared  that  he  was 
much  impressed  by  the  idea  advanced  by  M. 
Hagerup,  namely,  to  exclude  the  delegates 
of  J:hose  States  whose  representatives  had  already 
voted  on  the  Council,  from  voting  in  the  Assem- 
bly. He  wondered  how  this  idea,  which  in  his 
opinion  would  create  an  absolute  equality,  could 
be  realised.  He  thought  that  it  would  be  dan- 
gerous to  question  the  right  of  any  parti- 
cular member  of  the  Assembly  to  take  part 
in  the  voting  of  the  Assembly;/  and  it 
would  be  hardly  normal  to  deprive  the  repre- 
sentatives of  the  Great  Powers  of  the  right  of 
voting.  But  this  was  one  of  the  two  possible 
solutions.  The  other  was  to  exclude  entirely  the 
members  of  the  Great  Powers  represented  on 
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cune  de  ces  solutions  ne  parait  acceptable.  Ces 
membres  sont  des  elements  de  conciliation  entre 
le's  deux  corps,  et  cette  communaute'  semble  de"- 
sirable.  Du  reste,  en  la  supprimant  on  deforme- 
rait  un  des  organes  de  la  Socie'te'  des  Nations, 
et  on  altererait  le  fonctionnement  normal  de  tous 
les  deux.  M.  de  Lapradelle  fait  enfin  valoir 
que  1'idee  de  M.  Hagerup  pourrait  constituer 
un  precedent  dangereux;  et  si  s&iuisante  qu'elle 
paraisse,  il  croit  devoir  faire  bien  des  reserves 
a  son  sujet. 


LORD  PHILLIMORE  dit  qu'il  n'a  presque 
rien  a  ajouter.  II  desire  seulement  re'pe'ter  que 
le  vote  auquel  on  va  proc6der  sera  un  vote  de 
principe  sur  la  question  de  savoir  si  les  juges 
seront  elus  ou  non  par  1'Assemble'e  et  le  Con- 
seil.  Les  amendements,  ceux  de  MM.  Loder 
et  A  d  a  t  c  i,  et  les  autres,  seront  pris  en  conside"- 
ration  plus  tard. 

Apres  un  ^change  de  vues  entre  le  PRESI- 
DENT, LORD  PHILLIMORE  et  M,  DE  LA- 
PRADELLE, pour  bien  specifier  si  le  vote  sera 
un  vote  de  principe  ou  s'il  portera  sur  des  textes, 
M.  R  i  c  c  i  -  B  u  s  a  1 1  i  obtient  la  parole. 

M.  RICCI-BUSATTI  rappelle  qu'il  s'est  re- 
serve la  veille  le  droit  de  proposer,  le  cas  eche"ant, 
ties  amendements  a  son  projet.  Apres  les  dis- 
cours  de  ses  collegues  il  retire  ce  projet,  qu'il 
considere  d6ja  comme  rejete,  en  ce  qui  concerne 
la  nomination  des  juges.  Si  cependant  M. 
Adatci,  qui  a  bien  voulu  1'appuyer,  veut  le 
reprendre  pour  le  soumettre  au  vote,  M.  R  i  c  c  i- 
Busatti  s'y  ralliera;  mais  il  declare  qu'il  se 
contente  de  le  remplacer  par  des  amendements. 
En  effet,  la  garantie  qu'il  avait  estime"  ne"cessaire 
a  la  suite  des  discussions  pre"cedentes,  pour  as- 
surer la  representation  de  tous  les  grands  Etats 
dans  la  nouvelle  Cour,  n'avait  e"te"  proposde  par 
lui  qu'a  contre-coeur,  puisqu'elle  se  trouve  en 
contradiction  avec  le  point  d'ou  il  etait  parti,  a 
savoir  le  principe  ge"ne"ral  de  1'dgalitd  des  Etats. 
Les  amendements  qu'il  vient  de  formuler  consti- 
tuent en  realite  une  nouvelle  proposition  qui  se 
rapproche,  sur  ce  point,  du  projet  soumis  par 
la  delegation  italienne  a  la  Conference  de  Paris, 
ainsi  que  des  principes  qu'il  a  developpes  dans 
ses  premiers  discours:  son  idee  fondamentale 
reste  toujours,  en  effet,  de  relier  la  Cour  de 
Justice  a  la  Cour  d' Arbitrage,  et  d'en  assurer 
1'independance  en  excluant  toute  influence  po- 
litique. 

M.  Ricci-Busatti  croit  que  des  corps  po- 
litiques,  tels  que  le  Conseil  et  1' Assemble,  vote- 


the  Council  from  the  discussion  in  the  Assembly. 
Neither  of  these  solutions  seemed  acceptable. 
These  members  would  be  an  element  tending 
to  conciliation  between  the  two  bodies,  and  this 
connecting  link  seemed  very  desirable.  Besides, 
by  doing  away  with  this,  one  of  the  organisms 
of  the  League  of  Nations  would  be  distorted  and 
the  normal  working  of  both  would  be  upset.  M. 
de  Lapradelle  pointed  out  that  M.  Hage- 
rup's  idea  might  create  a  dangerous  precedent, 
and  however  attractive  it  might  appear,  he  felt 
that  he  must  make  a  firm  reservation  concern- 
ing it. 

LORD  PHILLIMORE  said  that  he  had  prac- 
tically nothing  to  add.  He  only  wished  to  repeat 
that  the  vote  about  to  be  taken  would  be  one 
upon  the  question  of  principle,  namely  whether 
the  judges  should  or  should  not  be  elected  by 
the  Assembly  and  Council.  The  amendments  pro- 
posed by  M.  Loder,  M.  Adatci,  and  others 
would  be  considered  later. 

After  an  exchange  of  views  between  the  PRE- 
SIDENT, LORD  PHILLIMORE  and  M.  DE 
LAPRADELLE  to  make  certain  whether  the 
vote  was  on  principle  or  on  the  texts,  M.  Ricci- 
Busatti  spoke. 

M.  RICCI-BUSATTI  recalled  that  he  had 
reserved  for  himself  the  right  to  propose  amend- 
ments to  his  project,  should  occasion  arise.  After 
the  speeches  of  his  colleagues,  he  withdrew  his 
project.  As  far  as  the  nomination  of  judges  was 
concerned,  he  considered  that  it  already  had 
been  rejected.  However,  if  M.  Adatci,  who  had 
given  it  his  kind  support,  wished  to  revive  it 
in  order  to  make  it  the  subject  of  a  vote,  M. 
Ricci-Busatti  would  agree ;  nevertheless  he 
said  that  he  would  be  satisfied  to  replace  it  by 
amendments.  As  a  matter  of  fact  the  guarantee, 
which  he  felt  necessary  following  the  earlier  dis- 
cussions, for  the  representation  of  the  large  States 
on  the  new  Court,  had  been  proposed  by 
him  reluctantly,  since  it  was  contradictory  to 
his  original  point  of  view  on  the  equality  of 
States.  The  amendments  which  he  had  just 
drafted,  in  reality  constituted  a  new  proposition 
which  resembled  in  this  respect  the  project  sub- 
mitted by  the  Italian  delegation  at  the  Paris 
Conference  as  well  as  the  principles  which  he 
had  developed  in  his  first  speeches.  His  funda- 
mental idea  always  remained  to  link  the  Court 
of  Justice  with  the  Court  of  Arbitration  and  to 
guarantee  its  independence  by  excluding  all  poli- 
tical influence. 

M.  Ricci-Busatti  thought  that  such  poli- 
tical bodies  as  the  Council  and  the  Assembly 
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rout  toujours  sur  des  pays  plutot  que  sur  des  per- 
sonnes,  dont  d'ailleurs  les  eiecteurs  ne  connaitront 
pas  exactement  les  qualite"s. 

Ces  considerations  ont  amene  M.  R  i  c  c  i  - 
B  u  s  a  1 1  i  a  proposer  une  Cour  ou  chaque  Etat 
aura  un  representant;  la  Cour  sera  divisee  en 
plusieurs  sections;  les  Presidents  de  ces  sec- 
tions, eius  en  seance  pleniere,  formeront  le  noyau 
de  la  Cour. 

Cette  election,  faite  entre  personnes  qui  se 
connaissent,  garantira  de  fa'con  bien  superieure 
que  le  choix  des  meilleurs  sera  assure.  II  lui  est 
d'ailleurs  indifferent  que  Ton  considere  la  totalite 
des  juges  ou  seulement  le  college  presidentiel 
comme  la  vraie  ,,Cour  Permanente".  (Voir  an- 
nexe i ere). 

Le  PRESIDENT  donne  lecture  d'une  com- 
munication relative  a  la  .presentation  des  dames 
des  membres  du  Comite  a  S.  M.  la  Reine  des 
Pays-Bas. 

Mr.  ROOT  declare  qu'il  a  deja  dit  tout  ce 
qu'il  avait  a  dire  sur  la  question  a  1'ordre  du 
jour.  II  veut  cependant  repondre  aux  questions 
qui  lui  ont  ete  adressees  par  M.  Alt  amir  a. 

Mr.  Root  rappelle  que  le  point  qui  forme 
1'objet  de  ces  questions  a  etc"  traite  par  lui  dans 
les  instructions  qu'il  a  donnees  en  qualite  de 
Ministre  des  Affaires  Etrangeres  a  la  Delegation 
americaine  a  la  2eme  Conference  de  la  Paix.  Pour 
ne  pas  retarder  le  vote  sur  la  question  de  la 
nomination  des  juges,  il  attendra  pour  s'expli- 
quer,  si  M.  Altamira  le  veut  bien,  qu'un  amen- 
dement  ait  etc"  soumis  au  sujet  de  ce  point  par- 
ticulier. 

Neanmoins,  sur  les  instances  de  Lord  Phil- 
limore,  Mr.  Root  prie  Mr.  James  Brown 
S  c  o  1 1-  de  donner  lecture  du  passage  qui,  dans 
ces  instructions,  a  trait  a  la  representation  des 
divers  systemes  juridiques.  (Voir  annexe  2). 

Mr.  Root  ajoute  qu'il  maintient  toujours  1'avis 
exprime  dans  ce  passage.  II  fait  valoir  que  le  pro- 
jet  R  o  o  t—  P  h  i  1 1  i  m  o  r  e  a  encore  1 'a vantage 
drearier  toute  possibilite  de  deloyaute",  en  don- 
is  ant  aux  petites  nations  un  droit  de  veto  sur 
tout  ce  qui  se  passe  dans  le  Conseil,  et  aux  gran- 
des  nations  un  droit  de  veto  sur  les  decisions 
de  1'Assemblee,  et  cela  sans  toucher  a  1'organi- 
sation  existante:  la  Cour  ne  doit  pas  etre  fondee 
sur  des  presuppositions  de  desaccord  ou  d'intri- 
gue.  Tout  ce  qui  tend  k  donner  de  droit  tel  ou 
tel  avantage  aux  grandes  ou  aux  petites  nations 
introduit  dans  le  fondement  de  la  Cour  le  prin- 
cipe  qu'on  desire  en  exclure.  Dans  le  systeme 
du  projet,  les  juges  ne  seront  pas  eius  par  un 
pays  determine;  ils  seront  tous  eius  par  le  vote 


would  always  vote  on  the  country  rather  than  on 
the  man,  whose  ability  would  not  be  exactly 
known  by  the  electors. 

These  considerations  had  led  M.  Ricci-Bu- 
satti  to  propose  a  Court  on  which  each  State 
would  have  one  representative;  the  Court  would 
be  divided  into  several  sections;  the  Presidents 
of  these  sections,  elected  in  full  session,  would 
form  the  nucleus  of  the  Court. 

This  election  carried  out  by  people  who  knew 
each  other  would  be  a  far  superior  guarantee 
that  the  best  men  would  be  elected.  Otherwise 
it  was  immaterial  to  him  whether  all  the  judges 
or  merely  the  college  of  Presidents  were  con- 
sidered as  the  true  "Permanent  Court".  ^See 
Annex  i). 

The  PRESIDENT  read  a  communication  con- 
cerning the  presentation  of  the  ladies  of  members 
of  the  Committee  to  Her  Majesty  The  Queen 
of  the  Netherlands. 

Mr.  ROOT  stated  that  he  had  already  said 
all  that  he  wished  to  say  concerning  the  ques- 
tions on  the  Agenda.  However,  he  wished  to 
answer  the  questions  put  to  him  by  M.  Al- 
tamira. 

Mr.  Root  reminded  the  Committee  that 
the  point  which  was  the  object  of  these  ques- 
tions had  been  dealt  .with  by  him  in  the 
instructions  hei  had  given  as  Secretary  of 
State  to  the  American  Delegation  to  the 
Second  Peace  Conference.  In  order  not  to 
delay  the  vote  upon  the  question  of  the  appoint- 
ment of  judges,  he  would,  with  M.  Altamira's 
permission,  wait  until  an  amendment  had  been 
submitted  dealing  with  this  point,  before  he  gave 
his  explanation. 

Nevertheless,  at  the  request  of  Lord  P  h  i  1- 
limore,  Mr.  Root  asked  Mr.  James  Brown 
Scott  to  read  the  passage  in  these  instructions 
dealing  with  the  representation  of  the  various 
legal  systems.  (See  Annex  2). 

Mr.  Root  added  that  he  still  held  the  opinion 
expressed  in  it.  He  pointed  out  that  the  Root— 
Phillimore  plan  also  had  the  advantage  of 
removing  any  possibility  of  unfairness  by  giving 
the  small  nations  the  veto  on  'everything 
which  took  place  in  the  Council,  and  by  giving 
the  large  nations  a  veto  on  all  the  decisions 
taken  by  the  Assembly :  this  advantage  was  ob- 
tained with  the  aid  of  an  existing  organisation : 
the  Court  should  not  be  founded  on  a  supposi- . 
tion  of  discord  and  intrigue.  Anything  which 
tends  to  give  a  particular  thing  to  the  great  or 
small  nations  introduces  a  principle  into  the  con- 
stitution of  the  Court  which  it  is  rr  *st  desirable 
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concordant  des  membres  de  ces  deux  corps,  qui 
existent  deja.  Ainsi  la  Cour  me"ritera  la  confiance 
de  I'humanite'. 


M.  ALTAMIRA  remercie  Mr.  Root.  II  fait 
remarquer  cependant  que  le  passage  des  instruc- 
tions de  la  delegation  americaine,  qu'on  vient  de 
lire,  lui  e"tait  bien  connu. 

Tous  les  membres  ayant  exprime"  leur  opinion 
sur  les  projets  en  presence,  le  PRESIDENT  de"- 
sire  a  son  tour  formuler  brievement  son  appr^- 
ciation  sur  ces  projets. 

Le  pro  jet  Adatci  a  le  mdrite  d'assurer  d'une 
maniere  absolue  un  re"sultat  important  pour  la 
viabilite  de  la  Cour.  II  ne  le  fait,  malheureusement, 
qu'en  portant  une  nouvelle  et  grave  atteinte  a 
1'egalite  juridique  des  Etats. 

Le  projet  Ricci-Busatti  ne  pretend  pas 
formuler  des  conclusions  definitives,  mais  il  con- 
stitue  un  louable  effort  pour  arriver  a  la  sepa- 
ration de  la  politique  et  de  la  justice  en  confe"- 
rant  des  attributions  remarquables  aux  juriscon- 
sultes  composant  la  Cour  Permanente  d'Arbi- 
trage. 

Et,   a   ce   point  de  vue,   le   President  doit 

reconnaitre    que   ce   projet   poursuit   le   but   que 

,  lui-m£me  a,  des   le  debut,   cherche  k  atteindre. 

Quant  au  projet  Roo t— Phillimore,  le  Pre- 
sident tient  a  rexaminer  de  facon  plus  precise 
en  se  plagant  au  double  point  de  vue  du  mode 
de  presentation  des  candidats  et  du  mode  d'elec- 
tion  definitive. 

En  ce  qui  concerne  le  premier,  il  lui  adresse 
un  triple  reproche.  Ce  projet  rend  illusoire  et 
dangereux  le  droit  de  presentation  reconnu  aux 
membres  de  la  Cour  Permanente  d' Arbitrage.  Le 
nombre  de  deux  cents  candidats,  calcule  en  ac- 
cordant k  tous  les  Etats,  au  nombre  de  cinquante 
environ,  le  droit  de  .presenter  quatre  candidats, 
est  trop  considerable  pour  ne  pas  preter  a  d'inevi- 
tables  et  regrettables  combinaisons.  Cette  obser- 
vation est  d'autant  plus  fonde"e  que  les  choix 
seront  fatalement  empreints  d'un  caractere  na- 
tional. Enfin,  a  moins  de  supposer  que  les  quatre 
membres  eiecteurs  de  la  Cour  Permanente  d' Ar- 
bitrage se  choisissent  eux-memes,  on  peut  arriver 
a  une  sorte  d'exclusion  de  la  Cour  k  crecr,  des 
membres  de  la  Cour  existante. 

LORD  PHILLIMORE  ne  partage  pas  1'avis 
du  President  sur  ce  dernier  point. 

M.  DE  LAPRADELLE  fait  remarquer  que 
le  reproche  k  cet  egard  s'applique  avec  la  meme 
force  au  projet  du  President  lui-meme. 


to  exclude.  According  to  the  system  of  this  plan, 
the  judges  are  not  elected  by  a  particular  country. 
They  are  all  elected  by  the  concurrent  votes  of 
the  members  of  these  two  already  existing  bodies. 
In  this  way  the  Court  will  merit  the  confidence  of 
mankind. 

M.  ALTAMIRA  thanked  Mr.  Root.  He 
stated,  however,  that  he  was  familiar  with  the 
passage  from  the  instructions  to  the  American 
Delegation  which  had  just  been  read. 

When  all  the  members  had  stated  their  opinion 
upon  the  plans  before  the  Committee,  the  PRE 
SIDENT,  in  turn,  wished  to  make  a  brief  com- 
ment on  them. 

The  Adatci  project  had  the  merit  of  defini- 
tely assuring  a  condition  most  important  for  the 
practicability  of  the  Court.  Unfortunately,  it  ac- 
complished this  only  bydealing  a  new  and  severe 
blow  to  the  legal  equality  of  States. 

The  Ricci-Busatti  plan  did  not  pretend 
to  be  a  complete  work  but  it  represented  a  praise- 
worthy attempt  to  separate  politics  and  justice, 
by  giving  remarkable  powers  to  the  jurisconsults 
composing  the  Permanent  Court  of  Arbitration. 

From  this  point  of  view,  the  President  ad- 
mitted that  it  aimed  at  the  result  which  he  him- 
self had  sought  to  attain  since  the  beginning. 

Turning  to  the  Root— Phillimore  plan, 
the  President  wished  to  consider  it  more  fully 
in  the  following  two  aspects:  the  method  of 
selecting  candidates,  and  the  method  of  actual 
election. 

Dealing  with  the  first,  he  raised  three  objec- 
tions. The  project  makes  the  right  of  nomination 
granted  to  the  members  of  the  Permanent  Court 
of  Arbitration  both  illusory  and  dangerous. 
Counting  on  fifty  States,  each  nominating  four 
candidates,  the  number  of  two  hundred  is  so 
large)  as  to  lend  itself  to  inevitable  and  regrettable 
intrigues.  This  remark  is  all  the  truer  because  of 
the  fact  that  the  choices  would  inevitably  bear 
a  strong  national  tinge.  Finally,  unless  it  were 
assumed  that  the  four  elector-members  of  the 
Court  of  Arbitration  would  choose  themselves, 
there  might  arise  a  kind  of  exclusion,  from  the 
Court  to  be  created,  of  the  members  of  the  exist- 
ing Court. 


LORD  PHILLIMORE  did  not  share  the 
opinion  of  the  President  on  this  point. 

M.  DE  LAPRADELLE  pointed  out  that  this 
rteproach  applied  with  the  same  force  to  the 
President's  own  plan. 
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Le  PRESIDENT  maintient  qu'a  son  avis  une 
certaine  de"licatesse  pourrait  empecher  les  mem- 
bres  de  la  Cour  d' Arbitrage  de  presenter  leurs  col- 
legues.  II  poursuit  en  disant  que  ceux,  des  membres 
du  Comite,  qui  soutiennent  que  la  part  faite  dans 
le  pro  jet  du  President,  au  College  des  mem- 
bres de  la  Cour  Permanente  d' Arbitrage,  se  rap- 
proche  trop  de  celle  que  le  meme  pro  jet  accorde 
au  Conseil  de  la  Societe  des  Nations,  oublient 
peut-etre  un  peu  vite  qu'il  s'agit  de  nominations 
judiciaires,  que  le  Conseil  est  un  corps  essen- 
tiellement  politique,  qu'il  a  une  mission  fort 
distincte  de  la  judicature  et  qui  ne  semble  pas 
comporter  une  trop  grande  immixtion  dans  la 
distribution  de  la  justice.  Dans  son  projet  le  Con- 
seil joue  plutot,  au  point  de  vue  des  presenta- 
tions, le  role  d'une  Cour  d'appel  ayant  mission 
de  verifier  et  de  controler  les  presentations  pre"- 
cedemment  faites,  et  de  corriger  precis£ment  ce 
qu'elles  pourraient  avoir  de  defectueux,  en  pre- 
sentant  une  liste  nouvelle  de  candidats  en  nombre 
double  des  places  a  attribuer.  II  semble  d'ailleurs 
facile  d'accentuer  au  besoin  ce  caractere  de  ma- 
niere  a  repondre  a  toutes  les  objections. 

Ce  qui  est  plus  difficile  a  justifier,  c'est  1'ega- 
lite  juridique  du  Conseil  et  de  1'Assemblee,  a 
tous  egards,  dans  la  nomination  definitive  des 
membres  de  la  Cour  nouvelle,  c'est  le  double 
vote  accorde"  a  la  fois  aux  Etats,  figurant  d'une 
maniere  fort  etroite  et  tres  inegale  dans  la  com- 
position du  Conseil.  Le  President  croit  qu'en 
consacrant  le  systeme  du  veto  reciproque,  on 
jjourrait  n'aboutir  qu'a  un  antagonisme  organise 
et  a  cette  alternative  peu  seduisante:  collision 
ou  collusion.  Toutes  les  interventions  de  fac- 
teurs  internes,  comme  une  commission  de  con- 
ciliation, et  de  facteurs  externes,  comme  le  re- 
cours  a  la  nomination  par  les  juges,  deja  elus, 
de  la  Cour,  quelque  minime  que  soit  le  nombre 
de  ceux-ci  -  -  et  le  President  insiste  sur  ce 
point  ne  font  que  confirmer  des  previsions 
qui  n'ont  rien  de  rassurant.  Qui  sait  si  le  Con- 
seil, en  voulant  faire  echec  a  1'Assembl^e,  ne 
soulevera  pas  centre  lui  des  oppositions  plus  gene- 
rales  qu'il  pourrait  etre  prudent  d'eviter? 

Ce  qui  parait  certain,  c'est  que  le  r&sultat  final, 
et  meme  le  but  poursuivi  par  les  grands  Etats 
est  moins  assure  par  la  procedure  d'antagonisme 
preconisee  dans  le  projet  Root — Phillimore 
que  par  la  procedure  simple  que  le  President 
s'est  permis  de  proposer  et  qui  repose  sur  1'obli- 
gation  fondamentale  pour  le  college  des  mem- 
bres de  la  Cour  Permanente,  puis  finalement  pour 
1'Assemblee  des  Etats,  d'assurer  la  presence  au 
sein  de  la  Cour  de  juges  repre"sentant  les  gran- 
des  formes  de  civilisation  et  les  principaux  syste- 


The  PRESIDENT  said  that  in  his  opinion 
a  certain  delicacy  of  feeling  might  prevent  the 
members  of  the  Court  of  Arbitration  from  nomi- 
nating their  own  colleagues.  He  then  went  on  to 
say  that  the  members  of  the  Committee,  who 
thought  that  the  functions  given  in  the  Presi- 
dent's plan  to  the  members  of  the  Permanent 
Court  of  Arbitration  bore  too  ck>se  a  resemblance 
to  those  given  by  the  same  plan  to  the  Council  of 
the  League  of  Nations,  forgot  too  soon  perhaps, 
that  it  was  a  question  of  judicial  appointment, 
and  that  the  Council  was  essentially  a  political 
body,  that  its  duties  were  quite  distinct  from 
judicial  duties,  and  should  not  be  combined  too 
much  with  the  administration  of  justice.  In  the 
plan,  the  Council  rather  plays  the  part  of  a  court 
of  appeal  whose  duty  is  to  verify  and  control  the 
lists  of  candidates  already  made  and  to  amend 
any  defects  in  these  lists  by  the  preparation  of 
a  new  list  containing  twice  as  many  candidates  as 
there  are  appointments  to  be  made.  Further  it 
would  seem  easy  to  accentuate,  if  necessary,  this 
characteristic  in  such  a  way  as  to  meet  all  possible 
objections. 

The  point  which  was  more  difficult  to  justify 
was  the  legal  equality  of  the  Council  and  the 
Assembly  in  the  appointment  of  the  members 
of  the  new  Court;  also  the  double  vote  given  to 
some  States  which  figure  in  a  very  narrow  and 
unequal  way  in  the  composition  of  the  Council. 
The  "President  thought  that  by  introducing 
a  system  of  reciprocal  veto,  the  only  result  would 
be  organised  antagonism,  and  the  very  unattrac- 
tive alternative  of  open  conflict  or  collusion.  The 
intervention  of  any  internal  element  such  as  a 
conciliatory  Commission,  or  of  any  external  ele- 
ment such  as  nomination  by  these  judges  of  the 
Court  who  are  already  elected^  no  matter  how 
few  in  number  —  the  President  laid  emphasis 
on  this  point  —  did  nothing  to  reassure  him  and 
only  confirmed  his  forebodings.  Who  knows  that 
the   Council,    in   an   attempt   to    checkmate    the 
Assembly,  would  not  stir  up  widespread  opposi- 
tion against  itself,  which  would  be  wise  to  avoid  ? 
,He  felt  certain  that  the  final  result  and  the 
end  sought  by  the  Great  States  was  less  likely 
to  be  achieved  by  the  antagonistic  method  des- 
cribed in  the  R  o  o  t — P  h  i  1 1  i  m  o  r  e  plan  than 
by  the  simple  procedure  proposed  by  the  Pre- 
sident. This  method  relies  upon  a  fundamental 
obligation  binding  the  members  of  the  Perma- 
nent Court  and  finally  the  Assembly  of  States,  to 
ensure  that  judges  representing  the  great  civilisa- 
tions and  the  principal,  legal  systems  of  the  world 
are  included  in  the  Court.  It  was  this  idea  the 
President  had  in  mind  from  the  outset,  and 


392  — 


mes  juridiques  du  monde.  C'est  Ik  1'id^e  que  le 
President  a  pre"conis6e,  des  le  de"but,  et  il  ne 
peut  que  remercier  ses  collegues  de  1'avoir 
agre"ee,  comme  il  tient  a.  les  remercier  aussi 
d'avoir  accord^  un  droit  de  presentation  a  la 
Cour  actuelle  d'Arbitrage. 

Ayant  achevd  son  expose",  le  President  pro- 
pose qu'on  precede  au  vote. 

M.  HAGERUP  declare  qu'il  doit  s'abstenir  de 
voter  sur  le  nouveau  projet  Ricci-Busatti, 
qui  lui  parait  inte'ressant,  mais  dont  il  n'a  pas  eu 
le  temps  de  prendre  suffisamment  connaissance. 

Sur  1'invitation  du  PRESIDENT,  M.  RICCI- 
BUSATTI  donne  quelques  explications  supple" - 
meqtaires  sur  I'^conomie  de  son  projet,  qui  se 
rapproche  aussi  du  systeme  de  1'ancienne  Rota, 
romana:  un  college  de  juges  qui  sie"geaient  a 
tour  de  role,  selon  certaines  regies  de  proc6dure 
de"terminees.  Les  diffe"rentes  sections  pourraient 
etre  constitutes  de  maniere  a  presenter  une  com- 
petence spe"ciale  pour  certaines  affaires;  tout  juge 
ne  peut  pas  etre  e"galement  competent  pour  tous 
les  litiges.  Les  parties  auraient  la  plus  grande 
influence  sur  le  choix  du  tribunal  qui  devrait 
connaitre  de  leur  cas;  si  elles  n'e'taient  pas  d'ac- 
cord  a  ce  sujet  la  Pre"sidence  de  la  Cour  de"signe- 
rait  la  section  competente,  a  moins  qu'elle  ne 
prefere  retenir  elle-meme  le  litige. 

M.  DE  LAPRADELLE  pose  a  M.  Ricci- 
Busatti  les  trois  questions  suivantes :  croit-il 
assurer  par  son  systeme  la  permanence  de  la 
Cour?  croit-il  assurer  l'unit£  de  la  jurisprudence? 
croit-il  donner  au  monde  la  Cour  qu'attend  1'opi- 
nion  publique? 

M.  RICCI-BUSATTI  re"pond  qu'k  son  avis  la 
permanence  est  assuree  par  le  noyau  forme  par 
le  college  pre"sidentiel;  il  croit  que  I'unitd  de  la 
jurisprudence  sera  sauvegard6e  'par  son  systeme 
(idans  la  mesure  ou  cette  unit£  est  possible  et 
desirable  dans  des  rapports  enrre  Etats),  d'une 
facon  aussi  efficace  que  par  n'importe  quel  autre; 
il  croit  enfin  qu'une  Cour  constitute  d'apres  ses 
idees  re"pondrait  bien  aux  sentiments  et  a  1'at- 
tente  des  peuples.  Elle  re"pondrait,  k  son  avis, 
k  la  r6alit£  des  choses,  tandis  que  tous  les  autres 
systemes  s'en  e"cartent. 

^M.  LODER  trouve  que  les  amendements  de 
M.  Ricci-Busatti  vont  k  1'encontre  de  tout 
ce  qui  a  e"td  dit  au  sein  du  Comite".  II  observe 
que  la  Cour  serait  constitute  de  quarante  cinq 
juges,  choisis  par  leurs  gouvernements. 


he  felt  bound  to  thank  his  colleagues  for  having 
accepted  it.  He  wished  to  thank  them  also  for 
having  conferred  the  right  of  nomination  on  the 
present  Court  of  Arbitration. 

Having  completed  his  summary,  the  P  r  e  s  i- 
dent  proposed  that  the  vote  should  be  taken. 


M.  HAGERUP  stated  that  he  must  abstain 
from  voting  upon  the  Ricci-Busatti  plan  be- 
cause,  although  it  seemed  very  interesting,  he  had 
not  yet  had  the  time  to  study  it  sufficiently. 

At  the  request  of  the  PRESIDENT,  M.  RICCI- 
BUSATTI  gave  some  additional  explanations 
concerning  the  arrangement  of  his  plan,  which 
resembles  the  system  of  the  ancient  Rota  romana, 
a  college  of  judges  who  sit  in  turn  according 
to  certain  rules  of  procedure.  The  different  sec- 
tions could  be  composed  irf  such  a  way  as  to  be 
specially  competent  to  deal  with  certain  classes 
of  cases.  No  judge  can  be  equally  competent 
to  deal  with  all  cases.  The  contesting  parties 
would  have  the  largest  influence  in  the  choice 
of  tribunals  which  would  deal  with  their  case : 
if  they  were  not  agreed  on  this  subject,  the 
Presidency  of  the  Court  would  designate  which 
section  was  competent,  unless  it  preferred  to 
hear  the  case  itself. 

M.  DE  LAPRADELLE  put  the  three  follow- 
ing questions  to  M.  Ricci-Busatti:  did  he 
think  that  his  system  would  ensure  the  perma- 
nence of  the  Court  ?  did  he  think  it  would  ensure 
the  unity  of  jurisprudence  ?  did  he  think  that  his 
system  would  give  the  nations  a  Court  such  as 
was  expected  by  public  opinion? 

M.  RICCI-BUSATTI  answered  that  in  his 
opinion  the  permanence  was  assured  by  the  per- 
manent nucleus  of  the  presidential  body.  He 
thought  that  the  unity  of  jurisprudence  would 
be  assured  (to  the  degree  this  unity  is  possible 
and  desirable  in  relations  between  States)  by  his 
system  just  as  effectively  as  by  any  other  system. 
Finally  he  thought  that  a  Court  constituted  in 
accordance  with  his  ideas  would  fulfil  the  wishes 
and  expectations  of  the  nations.  It  answered  the 
demands  of  realities,  while  all  the  others  kept 
away  from  them. 

M.  LODER  thought  that  M.  Ricci-Bu- 
satti's  amendments  were  directly  opposed  to 
all  that  had  been  said  during  the  discussions  of 
the  Committee.  He  noticed  that  the  Court  was 
to  consist  of  forty-five  judges  chosen  by  their 
Governments. 
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M.  RICCI-BUSATTI  remarque  que  les  juges 
ainsi  nommes  eliront  dans  leur  sein  un  tribunal 
vraiment  permanent. 

M.  FERNANDES  fait  valoir  que  les  amende- 
ments  de  M.  Ricci  -  B  usatti  n'excluent  pas  la 
possibilite  d'arriver  a  une  conciliation.  II  voit 
neanmoins  une  grave  objection  centre  le  projet, 
a  propos  duquel  il  desire  poser  une  question: 
il  se  demande  en  effet,  quand  les  parties  ne 
tomberont  pas  d'accord  sur  le  choix  de  la  sec- 
tion a  qui  elles  voudront  soumettre  1'affaire, 
comment  s'effectuera  ce  choix.  Dans  la  plupart 
des  cas,  il  arrivera  que  la  cause  renfermera  des 
elements  assez  complexes  pour  ne  pas  pouvoir 
rentrer  dans  la  competence  speciale  d'une  des 
sections.  Comment,  dans  ces  conditions,  designer 
une  section  particuliere  ? 

M.  RICCI-BUSATTI  dit  que  si  les  parties  ne 
sont  pas  d'accord  sur  le  choix  de  la  section, 
celle-ci  sera  designee  par  le  college  des  Pre- 
sidents. 

M.  FERNANDES  1'admet,  mais  observe  que 
la  plupart  des  juges  seront  ainsi  inutiles. 

M.  RICCI-BUSATTI  fait  valoir  que  les  Pre- 
sidents changeront  tous  les  deux  ans. 

M.  DE  LAPRADELLE  :dit  que  si  Ton  ac- 
ceptait  le  projet  de  M.  R  i  c  c  i  -  B  u  s  a  1 1  i  on 
tromperait  le  monde  'en  dormant  a  la  nouvelle 
institution  le  nom  de  Cour  permanente  de  Justice, 
de  meme  qu'on  1'a  trompe  avec  le  nom  de  Cour 
permanente  d'Arbitrage. 

Le  PRESIDENT  declare  qu'on  va  procdder 
au  vote.  Le  vote  portera  sur  une  partie  de  1'ar- 
ticle  2  du  projet  Root — Phillimore,  a  sa- 
voir  le  passage  suivant:  ,,Ils  (les  juges)  seront 

elus '  par  I'Assemblee  et  le  Conseil  de  la 

Societe.  Chacun  de  ces  deux  corps  votera  s6pa- 
rement.  Seront  elus  ceux  qui  auront  re'uni  la  ma- 
jorite  des  voix  des  membres  presents  et  exercant 
leur  droit  de  vote  dans  les  deux  corps". 

Les  amendements  suivants  se  rapportent  k  ce 
passage : 

1.  L'amendement   de    M.   Adatci: 

,,La  Cour  se  compose  de  juges  designed 
par  les  Membres  de  la  Soci£t£,  repr^sente's 
d'une  facon  permanente  au  Conseil,  a  raison 
d'un  par  chacun  de  ces  membres,  ainsi  que 
de  huit  juges  design6s  par  I'Assem- 
blee   " 

2.  L'amendement  de   M.   Ricci-Busatti: 

(Voir  conrre-projet  depose  le  6  juillet; 
annexe  lere  ci-apres.) 


M.  RICCI-BUSATTI  pointed  out  that  the 
judges  thus  appointed  would  elect  from  amongst 
their  number  a  really  permanent  Court. 

M.  FERNANDES  remarked  that  M.  Ricci 
B  u  s  a  1 1  i's  amendments  did  not  exclude  the  pos- 
sibility of  reconciliation.  He  saw  nevertheless  a 
serious  objection  to  the  project,  with  respect  to 
which  he  wished  to  ask  a  question :  he  wondered 
how  a  [choice  would  be  effected  when  the  parties 
failed  to  agree  on  the  section  which  they  wished 
to  hear  their  case.  In  most  cases  it  would  happen 
that  the  case  involved  elements  sufficiently  com- 
plicated, to  prevent  its  being  included  within  the 
special  competence  of  one  of  the  sections.  How, 
under  these  conditions,  designate  an  individual 
section  ? 

M.  RICCI-BUSATTI  said  that  if  the  parties 
were  not  agreed  on  the  choice  of  the  section,  it 
would  be  determined  by  the  college  of  Presidents. 

M.  FERNANDES  admitted  this,  but  observed 
that  most  of  the  judges  would  thus  be  useless. 

M.  RICCI-BUSATTI  pointed  out  that  the 
Presidents  would  change  every  two  years. 

M.  DE  LAPRADELLE  said  that  if  the  pro- 
ject of  M.  Ricci-Busatti  were  accepted, 
mankind  would  be  deceived  by  the  name  Per- 
manent Court  of  Justice  given  to  the  new  institu- 
tion, just  as  it  had  been  deceived  by  the  name 
Permanent  Court  or  Arbitration. 

The  PRESIDENT  said  they  would  proceed 
to  the  vote.  The  first  vote  would  be  taken  upon 
a  portion  of  Article  2  of  the  Root — Philli- 
more plan,  namely  the  following  passage:  "who 
(the  judges)  shall  be  elected  by  the  Assembly 
and  the  Council  of  the  League  of  Nations.  Each 
of  these  bodies  shall  vote  separately,  and  the 
votes  of  a  majority  of  the  members  present  and 
voting  in  each  body  shall  be  necessary  to  an 
election". 

The  following  amendments  refer  to  this  clause : 

J.   M.  Adatci's  amendment : 

"The  Court  shall  be  composed  of  judges 
one  named  by  each  of  the  members  of  the 
League  of  Nations  represented  permanently 
on  the  Council,  and  eight  other  judges  de- 
signated by  the  Assembly  .  .  .  .". 

2.   M.   Ri  cci -B  usat  t  i's  amendment: 

See  the  counter-plan  submitted  on  July 
6th.  (Annex  i). 
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3.  L'amendement  du  President: 

(Voir  article  5  de  1'avant-projet  du  Pr^- 
sident.) 

Le  President  re"pete  qu'il  est  bien  entendu 
que  le  vote  sera  provisoire,  que  tous  les  mem- 
bres  pourront  joindre  des  reserves  a  leur  vote, 
qu'ils  peuvent  s'abstenir  de  voter  et  motiver  leur 
abstention. 

Le  Comite"  decide  d'un  commun  accord  que 
le  vote  aura  lieu  par  appel  nominal. 

Le  President  met  d'abord  au  vote  le  pre- 
mier amendement  (amendement  Adatci). 

M.   ADATCI   retire   cet  amendement. 

Le  PRESIDENT  met  ensuite  au  vote  le  se- 
cond amendement  (amendement  R  i  c  c  i  -  B  u- 
satti). 

Cet  amendement  est  rejete"  par  6  voix  centre 
2  et  une  abstention. 

Ont  vote"  contre:  MM.  Adatci,  Altamira, 
de  Lapradelle,  Loder,  Lord  Phillimore 
et  Root. 

Ont  vote"  pour:  M.  Ricci- Busatti,  le  Pre- 
sident. 

S'est  abstenu:  M.  Hagerup. 

Le  PRESIDENT  met  ensuite  au  vote  le  troi- 
sieme  amendement  (amendement  Des  camps). 

Avant  le  vote  une  courte  discussion  s'engage 
au  sujet  de  la  port6e  du  vote.  Le  PRESIDENT 
desire  qu'on  vote  sur  Particle  5  de  son  projet 
comme  amendement,  tandis  que  plusieurs  mem- 
bres  font  valoir  que  le  vote  aura  le  caractere 
d'une  decision  entre  le  principe  qui  est  a  la  base 
du  projet  Root — Phillimore  et  celui  de 
1'avant-projet  Descamps. 

Au  cours  de  cette  discussion  Mr.  ROOT  de- 
mande  si  un  vote  qui  est  sujet  a  des  reserves 
futures  et  a  dies  amendements  deja  preVus,  n'a 
pas  le  caractere  d'un  vote  de  principe,  question 
a  laquelle  le  PRESIDENT  repond  en  disant 
qu'il  s'agit  bien  d'un  vote  provisoire,  mais  pas 
d'un  vote  illusoire. 

L'amendement,  mis  aux  voix,  est  rejete"  par  5 
voix  contre  3  et  une  abstention. 

Ont  vote"  contre:  MM.  Adatci,  de  Lapra- 
delle, Loder,  Lord  Phillimore  et  Root. 

Ont  vote"  pour:  MM.  Altamira,  Ricci-Bu- 
satti  (sous  reserves  d'amendements  futurs)  et  le 
President. 

S'est  abstenu:    M.    Hagerup. 

Le  PRESIDENT  declare  qu'il  va  etre  precede" 
au  vote  de  la  proposition  principale  (Root— 


3.  The  President's  amendment: 

See  Article  5  of  the  President's  draft. 

The  President  repeated  that  it  must  be 
clearly  understood  that  the  voting  would  be  pro- 
visional. All  members  should  have  the  right  to 
make  reservations  when  casting  their  vote,  or 
they  might  abstain  from  voting  and  give  their 
reasons  for  their  abstention. 

The  Committee  agreed  that  the  vote  should  be 
by  roll  call. 

The  President  first  of  all  put  the  first 
amendment  to  the  vote.  fAdatci  amendment). 

M.  ADATCI  withdrew  this  amendment. 

The  PRESIDENT  then  put  the  second 
amendment  to  the  vote  (Ricci-Busatti  amend- 
ment). 

This  amendment  was  rejected  by  6  votes  to 

2  with  one  abstention. 

The  following  voted  against:  MM.  Adatci, 
Altamira,  de  Lapradelle,  Loder,  Lord 
Phillimore  and  Mr.  Root. 

The  following  voted  in  favour:  M.  Ricci- 
Busatti  and  the  President. 

M.    Hagerup  abstained   from   voting. 

The  PRESIDENT  then  put  the  third  amend- 
ment to  the  vote  (Descamps  amendment). 

Before  the  vote  a  short  discussion  took  place 
concerning  the  scope  of  the  vote.  The  PRESI- 
DENT wished  that  a  vote  should  be  taken  upon 
Article  5  of  his  project  as  an  amendment,  whereas 
several  members  pointed  out  that  the  vote  would 
be  of  the  nature  of  a  decision  between  the  res- 
pective principles  underlying  the  Root — -Phil- 
limore plan  and  that  of  the  President. 

During  this  discussion  Mr.  ROOT  asked 
whether  a  vote  which  was  subject  to  reservations 
and  to  amendments  already  contemplated,  would 
not  be  of  the  nature  of  a  vote  upon  principle. 
The  PRESIDENT  answered  that  it  was  indeed 
a  provisional  vote  but  it  must  not  be  made  a 
misleading  one. 

The  amendment  was  rejected  by  5   votes  to 

3  with  one  abstention. 

The  following  voted  against:  MM.  Adatci, 
de  Lapradelle,  Loder,  Lord  Philli- 
more and  Root. 

The  following  voted  for:  MM.  Altamirn, 
Ricci-Busatti  (reserving  the  right  to  make 
future  amendments)  and  the  President. 

M.  Hagerup  abstained  from  voting. 

The  PRESIDENT  stated  that  he  would  pro- 
ceed to  the  vote  on  the  main  project  (Root— 
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Phillimore).  Avant  d'y  proceder  il  desire  de- 
mander  vine  explication.  II  desire  savoir  qui 
elira  le  premier,  du  Conseil  ou  de  l'Assembl£e, 
selon  1'intention  des  auteurs  de  la  proposition.  II 
estime  que  la  reponse  est  importante  au  point 
de  vue  du  vote  qu'il  pourra  emettre. 

LORD  PHILLIMORE  repond  en  son  nom 
et  au  nom  de  Mr.  ROOT,  que  c'est  la  une  ques- 
tion de  detail  qui  peut  etre  regime,  lorsque  la 
question  aura  e"te  tranche^  en  principe. 

M.  DE  LAPRADELLE  suggere  1'idee  de  la 
division  de  la  question.  II  propose  qu'on  mette  au 
vote  seulement  la  phrase  suivante:  ,,Ils  (les  juges) 
seront  elus  par  1'Assemblee  et  le  Conseil  de  la 
Societe". 

Cette  procedure  est  adoptee. 

Le  vote  sur  la  proposition  ainsi  formule'e  a 
l>our  resultat  son  adoption  par  8  voix  contre  une. 

Ont  vote  pour:  MM.  Adatci,  Altamira, 
Hagerup,  de  Lapradelle,  Loder,  Lord 
Phillimore,  M.  Ricci-Busatti  (sous  re- 
serve d'amendements  futurs)  et  Mr.  Root. 

A  vote  contre :  le  President. 

Avant  d'engager  la  discussion  sur  la  derniere 
partie  de  1'article  2  du  projet  Root — Philli- 
more: ,,Chacun  de  ces 'deux  corps  votera  s£pa- 
rement.  Seront  etc.",  des  membres  demandent  a 
quel  moment  on  se  prononcera  sur  le  nombre  des 
juges  et  la  duree  de  leur  mandat. 

LORD  PHILLIMORE  ne  croit  pas  que  1'on 
doive  voter  maintenant  sur  la  premiere  de  ces 
questions,  qui  est  contested. 

Le  PRESIDENT  desirerait  que  ce  vote  cut  lieu 
en  meme  temps  que  le  vote  sur  1'article  3  du 
projet  Root — Phillimore.  II  invite  les  au- 
teurs du  projet  a  expliquer  comment  se  fera, 
d'apres  eux,  1'election  separ^e,  mais  cumulative, 
du  Conseil  et  de  1'Assemble'e. 

A  la  demande  de  LORD  PHILLIMORE,  Mr. 
ROOT  explique  qu'on  suivra  la  methode  adoptee 
dans  tous  les  Parlements  du  monde. .  Le  jour  de 
1'election  les  deux  corps  se  r6uniront  pour  con- 
siderer  les  listes  et  pour  voter  sur  elles.  Ensuite 
ils  compareront  les  re"sultats.  Mr.  Root  ne  croit 
pas  ne"cessaire  que  le  Comite"  regie  cette  ques- 
tion en  detail. 

Le  PRESIDENT  fait  observer  qu'il  y  a  des 
Etats  qui  sent  en  meme  temps  membres  du  Con- 
seil et  de  1'Assemblee,  et  qu'il  faut  d'ailleurs  une 
regie  prealable,  aucun  des  deux  corps  ne  pou- 
vant  trancher  lui-meme  la  question  de  sa  pro- 
pre  autorite. 


Phillimore).  Before  the  vote  he  wished  to 
ask  one  question.  He  wished  to  know  whether 
the  authors  intended  to  have  the  Council  or  the 
Assembly  elect  first.  He  felt  the  answer  was 
important  in  its  bearing  on  the  vote  he  would 
cast. 

LORD  PHILLIMORE  answered  on  behalf 
of  himself  and  Mr.  ROOT  that  that  was  a 
question  of  detail  which  could  be  arranged  after 
the  question  of  principle  had  been  decided. 

M.  DE  LAPRADELLE  suggested  that  the 
question  should  be  divided.  He  proposed  that 
only  the  following  phrase  should  be  voted 
upon :  "who  (the  judges)  shall  be  elected  by 
the  Assembly  and  the  Council  of  the  League". 

This  procedure  was  adopted. 

The  vote  upon  this  proposition  resulted  in  its 
adoption  by  8  votes  to  i. 

The  following  voted  for:  MM.  Adatci, 
Altamira,  Hagerup,  Loder,  Lord  Phil- 
limore, M.  Ricci-Busatti  (reserving  the 
right  to  submit  future  amendments),  and  Mr. 
Root. 

The  President  voted  against. 

Before  commencing  the  discussion  upon  the 
last  part  of  Article  2  of  the  Root — Philli- 
more plan:  "Each  of  these  two  bodies  shall 
vote  separately,  etc."  certain  members  asked  at 
what  time  the  decision  would  be  made  on  the 
number  of  judges  and  the  term  of  office. 

LORD  PHILLIMORE  felt  that  a  vote  should 
not  be  taken  now  upon  the  first  of  these  questions 
which  was  the  subject  of  dispute. 

The  PRESIDENT  desired  that  this  vote  take 
place  at  the  same  time  as  the  vote  on  Article  3 
of  the  R  o  o  t — P  h  i  1 1  i  m  o  r  e  plan.  He  requested 
the  authors  of  the  plan  to  explain  how,  in  their 
opinion,  the  separate  but  concurrent  election  by 
the  Council  and  the  Assembly  should  take  place. 

At  LORD  PHlLLIMORE's  request,  Mr. 
ROOT  explained  that  the  method  adopted  by  all 
the  Parliaments  of  the  world  would  be  followed. 
On  the  day  of  the  election  the  two  bodies  would 
meet  to  consider  the  lists  and  to  vote  upon  them. 
Then  they  would  compare  the  results.  Mr.  Root 
did  not  think  it  was  necessary  for  the  Committee 
to  arrange  this  matter  in  detail. 

The  PRESIDENT  observed  that  there  were 
States  which  were  members  both  of  the  Council 
and  of  the  Assembly;  and  furthermore  a  preli- 
minary ruling  was  necessary.  Neither  body  could 
take  up  the  matter  by  its  own  authority. 


-  396  - 


M.  LODER  pense  que,  chaque  delegation  de 
1'Assemblee  comprenant  plusieurs  personnes  qui 
ne  disposent  que  d'un  vote,  1'absence  de  quel- 
ques  membres  qui  repre'sentent  leur  Gouverne- 
ment  au  Conseil  ne  peut  pas  empecher  que  1'eiec- 
tion  se  fasse. 

M.  Loder  croit  que  le  moment  est  venu  de 
proposer  ramendement  figure*  par  1'article  4  des 
amendements  qu'il  a  soumis.  Get  amendement  est 
ainsi  concu: 

,,L'Assembl6e  et  le  Conseil  precedent  a  1'elec- 
tion  independamment  1'un  de  1'autre.  Sont  elus 
ceux  qui  ont  r^uni  dans  chaque  corps  electoral 
la  majority  absolue  des  voix  des  membres  pre- 
sents". 

Le  PRESIDENT  donne  lecture  d'un  nouvel 
amendement  present^  par  M.  Adatci.  Get  amen- 
dement est  ainsi  concu: 

,,2 a  insurer  entre  la  troisieme  phrase 

terminant  par  le  mot  ,,separement"  et  la  quatrieme 
phrase  commengant  par  le  mot  ,,seront": 

.  ,,Le  Conseil  votera  le  premier  jour  et  transmet- 
tra  a  1'Assemblee  la  liste  des  elus.  Celle-ci  vo- 
tera le  deuxieme  jour  sur  les  noms  figurant  sur 
la  dite  liste,  ainsi  que  sur  tous  les  autres  presented 
par  un  Membre  quelconque  de  la  Societe  des 
Nations". 

M.  DE  LAPRADELLE  propose  que  1'amen- 
dement  de  M.  Adatci  soit  divise".  On  doit  con- 
siderer  d'abord  la  premiere  phrase:  ,,Le  Conseil 
votera  le  premier  jour  et  transmettra  a  I'Assem- 
blee  la  liste  des  elus".  Cette  phrase  implique  le 
principe  du  vote  successif. 


Mr.  ROOT  declare  qu'il  n'a  aucune  objection 
centre  la  proposition  de  M.  Adatci.  Quant  a 
I'amendement  de  M.  Loder,  Mr.  Root  ob- 
serve que  1'expression  ,,independamment"  a  la 
meme  signification  que  1'expression  ,,separe- 
ment":  c'est  une  question  de  redaction. 

En  ce  qui  ooncerne  le  fond  de  la  question 
actuelle,  Mr.  Root'n'a  une  opinion  bien  arretee 
que  sur  un  seul  point:  le  Comite*  ne  doit  pas 
entreprendre  de  donner  des  directives  trop  de- 
tailiees.  Chaque  Assemblee  peut  et  doit  r^gler 
elle-meme  les  details  de  sa  procedure :  chaque 
directive  detaillee  que  le  Comite  entreprendrait 
de  fixer  pourrait  donner  lieu  a  des  objections, 
et  le  Comite  desire  voir  adopter  son  pro  jet.  D'une 
facon  generale,  Mr.  Root  observe  que  chaque 
disposition  qui  n'est  pas  absolument  necessaire 
ronstitue  un  danger  de  plus  pour  le  projet. 

Done,  maintenant  qu'on  a  decide  que  le  Con- 
seil et  1'Assembiee  voteront  separement  ou  in- 


M.  LODER  remarked  that  each  delegation  to 
the  Assembly  included  several  persons  posses- 
sing between  them  one  single  vote.  The  absence 
of  some  members  who  represented  their  Govern- 
ments upon  the  Council  would  not  prevent  the 
election  from  being  carried  out. 

M.  Loder  thought  that  the  time  had  come 
to  propose  the  amendment  contained  in  Article 
4  of  the  amendments  he  had  submitted.  This 
amendment  was  worded  as  follows: 

"The  Assembly  and  the  Council  shall  carry 
out  the  election  independently  of  each  other. 
Those  candidates  who  obtain  an  absolute  majo- 
rity of  the  votes  of  the  members  present  in  both 
electoral  bodies  are  elected". 

The  PRESIDENT  read  a  new  amendment 
submitted  by  M.  Adatci.  This  amendment  was 
worded  as  follows : 

"2  .....  The  following  to  be  inserted  in  the 
last  sentence  after  the  word  "separately";  a  new 
sentence  shall  begin  with  the  words  "the  votes" : 

"The  Council  shall  vote  upon  the  first  day 
and  send  the  list  resulting  from  the  votes  taken 
to  the  Assembly.  Tjhe  latter  shall  vote,  on  the 
second  day,  upon  the  names  contained  in  the 
above  mentioned  list,  and  upon  any  names  sub- 
mitted by  any  member  of  the  League  of  Nations". 

M.  DE  LAPRADELLE  proposed  that  M. 
Adatci's  amendment  should  be  divided.  Tilie 
first  sentence  must  be  considered  first.  "The 
Council  shall  vote  upon  the  first  day  and  send 
the  list  resulting  from  the  votes  taken  to  the  As- 
sembly". This  sentence  implied  the  principle  of 
successive  voting. 

Mr.  ROOT  said  that  he  had  no  objection  to 
M.  Adatci's  proposal.  Concerning  M.  Loder':; 
amendment  he  pointed  out  that  the  expression 
"independently"  had  the  same  meaning  as  the 
expression  "separately":  it  was  only  a  question 
of  drafting. 

Concerning  the  heart  of  the  question  itself  Mr. 
Root  had  decided  views  upon  one  point  only : 
the  Committee  must  not  try  to  lay  down  too 
detailed  regulations.  Each  Assembly  could  and 
should  arrange  the  details  of  its  procedure  for 
itself.  Every  detailed  regulation  that  the  Com- 
mittee made  might  give  occasion  for  objections  ; 
and  the  Committee  wished  to  have  its  scheme 
accepted.  Generally  -pr, iking  Mr.  Root  obser- 
ved that  every  provision  which  was  not  absolutely 
>;iry  would  be  an  added  danger  to  the 
success  of  the  project. 

Therefore,  having  decided  that  the  Council 
and  the  Assembly  should  vote  separately  or  in- 
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dependamment  1'un  de  1'autre,  il  est  inutile  d'en- 

trer  dans  plus  de  details;  ces  corps  ne  voudront 

.  pas   recevoir  du  Comite  des  instructions   sur    la 

maniere    dont  ils  doivent  accomplir  leur  devoir. 

LORD  PH  ILL  I  MORE  remarque  que  dans 
1'amendement  de  M.  Adatci  il  y  a  plusieurs 
questions  d'ordre  secondaire,  au  sujet  desquelles 
il  se  rallie  a  1'opinion  que  vient  d'exprimer  Mr. 
Root,  mais  il  y  a  aussi  deux  questions  de 
principe: 

1.  Doit-on  stipuler  que  le  Conseil  et  1'Assem- 
blee  voteront  successivement  ? 

2.  Dans     1'affirmative,    quel    sera    1'ordre    des 
votes  ? 

Lord  Phillimore  se  rallie  en  principe  a 
1'idee  que  le  premier  vote  sera  emis  par  le  Con- 
seil; il  croit  que  ce  corps,  qui  est  compose  d'hom- 
mes  d'Etat  qui  se  voient  souvent  et  qui  ont  tous 
les  elements  necessaires  pour  faire  un  bon  choix, 
devrait  avoir  la  preference  mais,  d'autre  part,  il 
conceit  que  les  petites  Puissances  pourraient  avoir 
des  objections  centre  une  telle  solution  et,  comme 
elles  ont  deja  fait  des  concessions,  Lord  Phil- 
limore croit  qu'on  devrait,  par  egard  pour  elles, 
donner  le  premier  vote  a  1'Assemblee. 

Pour  ce  qui  est  de  la  formule,  il  prefere  celle 
contenue  dans  1'amendement  de  M.  Loder  a 
celle  qui  est  adoptee  dans  le  texte  frangais  du 
projet  Root— Phillimore. 

Enfin,  Lord  Phillimore  attire  Fattention 
sur  la  demiere  partie  de  1'amendement  Adatci, 
qui  souleve  une  question  nouvelle:  sur  quoi  por- 
tera  le  vote  du  corps  qui  votera  en  second  lieu? 
Lord  Phillimore  est  d'avis  que  cette  ques- 
tion ne  doit  pas  etre  discute"e  en  meme  temps 
que  le  mode  d'election. 

M.  HAGERUP  est  du  meme  avis;  la  derniere 
partie  de  1'amendement  de  M.  Adatci  ne  doit 
pas  etre  conside"ree  maintenant.  En  ce  qui  con- 
cerne  le  fond  de  la  question,  M.  Hagerup  peut 
se  rallier  a  la  formule  du  projet  R  o  o  t — P  h  i  1- 
limore  ou  a  celle  de  l'amendement  Loder.  II 
prefere  le  mot  ,,separement"  au  mot  ,,inde"pen- 
damment",  mais  il  acceptera  ce  dernier  s'il  obtient 
1'assurance  que  tous  deux,  dans  ce  texte,  signi- 
fient  la  meme  chose.  II  voudrait  en  tous  cas  voir 
insurer  dans  la  formule  Root — Phillimore  le 
mot  ,,absolue"  qui  se  trouve  dans  1'amendement 
Loder:  1'election  doit  avoir  lieu  a  la  majorite 
absolue  des  voix. 

M.  ADATCI  retire  son  amendement;  mais  il 
tient  a  expliquer  les  motifs  pour  lesquels  il  1'avait 
propose. 


dependency  of  each  other,  it  was  useless  to  go 
into  further  details.  These  bodies  would  resent 
receiving  instructions  from  the  Committee  as  to 
the  method  in  which  they  should  carry  out  their 
duties. 

LORD  PHILLIMORE  said  that  in  M. 
Adatci's  amendment  there  were  several  ques- 
tions of  secondary  importance  concerning  which 
he  agreed  with  Mr.  Root,  but  there  were  also 
two  questions  of  principle : 

1.  Should   it   be   stipulated   that   the   Council 
and  the  Assembly  should  vote  successively  ? 

2.  If  the  answer  were  in  the  affirmative,   in 
what  order  should  they  vote? 

Lord  Phillimore  agreed  in  principle  with 
the  idea  that  the  first  vote  should  be  cast  by 
the  Council ;  he  thought  that  this  body,  which 
was  composed  of  statesmen  who  often  met  and 
who  possessed  all  the  facilities  necessary  for 
making]  a  good  choice,  ought  to  have  precedence ; 
but  on  the  other  hand  he  thought  that  the  smaller 
Powers  might  object  to  this  solution,  and  as  they 
had  already  made  concessions,  Lord  Philli- 
more thought  that  out  of  consideration  to  them 
the  first  vote  should  be  given  to  the  Assembly. 

Concerning  the  drafting,  he  preferred  that 
contained  in'M.  Loder's  amendment  to  that 
adopted  in  the  French  version  of  the  Root — 
Phillimore  plan. 

Finally  he  called  attention  to  the  last  part  of 
the  Adatci  amendment,  which  raises  a  fresh 
question:  the  vote  of  the  second  body  would  be 
on  what  list?  Lord  Phillimore  thought  that 
this  question  should  not  be  considered  at  the 
same  time  as  the  method  of  election. 

M.  HAGERUP  was  of  the  same  opinion.  The 
last  part  of  M.  A  d  a  t  c  i's  amendment  should  not 
be  considered  now.  Concerning  the  principle  un- 
derlying the  question,  M.  Hagerup  supported 
the  clause  of  the  Root — Phillimore  plan  or 
of  the  Loder  amendment.  He  preferred  the 
expression  "separately"  to  "independently",  but 
was  prepared  to  accept  the  latter  if  he  were 
assured  that  both  the  words  in  this  text  meant 
the  same  thing.  He  wished  in  any  case  that 
the  word  "absolute"  contained  in  the  Loder 
amendment  should  be  inserted  in  the  Root- 
Phi  1 1  i  m  o  r  e  wording :  election  should  be  by 
an  absolute  majority  of  votes. 

M.  ADATCI  withdrew  his  amendment  but  in 
doing  so  wished  to  give  the  reasons  for  which 
he  had  proposed  it. 
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Le  Conseil  est  1'organe  le  plus  capable  d'as- 
surer  un  bon  resultat  et  celui  qui  a  le  sentiment 
le  plus  profond  de  sa  responsabilitd  M.  Adatci 
cite,  a  1'appui  de  ses  idees,  quelques  mots  pronon- 
ce"s  par  M.  Larnaude  a  la  Commission  pour 
retablissement  de  la  Socie^e  des  Nations,  le  ler 
avril  1919.  C'est  pour  cela  que  sa  proposition  ten- 
dait  a  faire  le  Conseil  voter  le  premier. 

S'il  retire  cette  proposition,  c'est  a  cause  de  la 
ne'cessit^  de  se  plier  aux  realite's  in^luctables  qui 
1'ont  de"ja  amene  a  se  rallier  au  pro  jet  Root— 
Phillimore. 

Le  PRESIDENT  constate  que  la  redaction  de 
ramendement  Loder  parait  avoir  la  preference 
des  membres. 

LORD  PHILLIMORE  et  Mr.  ROOT  accep- 
tent  la  formule  ,,independamment  1'un  de  1'autre" 
au  lieu  de  1'expression  ,,separ6ment". 

M.  LODER  donne  a  Lord  Phillimore  les 
explications  qu'il  demande  sur  la  portee  qu'a 
dans  son  amendement  la  formule  ,,majorite  ab- 
solue". 

Le  PRESIDENT  constate  que  ramendement 
Loder  (article  4  des  amendements  soumis  par 
M.  Loder  le  5  juillet)  est  adopte\  Le  Pr  £  si- 
dent  constate  egalement  qu'en  consequence,  le 
Comite  se  trouve  en  presence  d'un  texte  dont 
le  fond  est  1'article  2  du  projet  Root — Philli- 
more. Dans  cet  article,  la  troisieme  phrase  est 
remplace'e  par  la  premiere  phrase  de  ramende- 
ment Loder.  Dans  la  derniere  phrase  de  1'ar- 
ticle, a  1'expression  ,,majorite'"  est  substitute  1'ex- 
pression ,,majorite"  absolue". 

Le  President  met  au  vote  le  texte  ainsi 
e"tabli.  II  est  adopte  a  mains  Iev6es. 

On  precede  ensuite  au  vote  sur  les  articles  3 
et  4  du  projet  Root — Phillimore.  A  ces  ar- 
ticles se  rattachent,  comme  amendements,  les  ar- 
ticles 5  et  6  des  amendements  d6pose"s  par  M. 
Loder  le  5  juillet. 


A  la  demande  de  Lord  Phillimore,  M. 
LODER  fournit  des  explications  sur  la  diffe'- 
rence  entre  ces  amendements  et  le  texte  original; 
M.  Loder  a  adopte  un  systeme  Iimit6  a  deux 
tours  de  scrutin,  tandis  que  le  projet  R  o  o  t— 
Phillimore  preVoit  autant  de  scrutins  qu'il 
sera  ndcessaire  pour  remplir  tous  les  sieges.  La 
difference  entre  1'article  3  du  projet  Root— 
Phillimore  et  1'article  5  des  amendements 
Loder.  est  surtout  d'ordre  redactionnel. 

LORD  PHILLIMORE  remarque  que,  au  cas 
ou  les  deux  colleges  electoraux  n'ont  pu  se  met- 


The  Council  was  the  organisation  bust  fitted 
to  assure  a  satisfactory  result  and  also  had  the 
dec  i>est  feeling  of  responsibility.  In  support 
of  his  ideas  he  quoted  some  words  used  by  M. 
Larnaude  at  the  Commission  for  the  establish- 
ment of  the  League  of  Nations  on  April  ist  1919. 
It  was  for  this  reason  that  his  plan  proposed  to 
have  the  Council  vote  first. 

He  withdrew  his  proposal  because  of  the  ne- 
cessity -of  bowing  before  the  irresistible  realities 
which  had  led  him  to  support  the  R  o  o  t — P  h  i  1- 
1  i  m  o  r  e  plan. 

The  PRESIDENT  stated  that  the  drafting  of 
the  Loder  amendment  appeared  to  be  preferred 
by  the  members. 

LORD  PHILLIMORE  and  Mr.  ROOT  ac< 
cepted  the  expression  "independently  of  each 
other  "instead  of  the  expression"  separately". 

M.  LODER  gave  in  answer  to  Lord  Phi  Hi- 
mo  re's  request  an  explanation  of  the  meaning 
of  the  phrase  "absolute  majority"  in  the  Loder 
amendment. 

The  PRESIDENT  stated  that  the  Loder1 
amendment  (Article  4  of  the  amendment  sub- 
mitted by  M.  Loder  on  July  5th)  was  adopted. 
The  President  also  stated  that  consequently 
the  Committee  had  now  to  consider  a  text  based 
on  Article  2  of  the  Root — Pjhillimore 
scheme.  The  first  part  of  the  second  sentence 
of  this  Article  had  been  replaced  by  the  first 
sentence  of  the  Loder  amendment.  In  the  last 
part  of  the  Article  the  expression  "absolute  ma- 
jority" had  been  substituted  in  place  of  the 
word  "majority". 

The  article  as  thus  amended  was  put  to  the 
vote  by  the  President.  It  was  adopted  by 
a  show  of  hands. 

Articles  3  and  4  of  the  R  o  o  t— P  h  i  1 1  i  m  o  r  e 
plan  were  next  voted  upon.  The  fifth  and  sixth 
Articles  of  the  amendments  submitted  by  Mi. 
Loder  on  July  5th  should  be  considered  as 
amendments  to  these. 

At  Lord  Phillimore's  request,  M.  LO- 
DER explained  the  difference  between  these 
amendments  and  the  original  text.  M.  Loder  had 
adopted  a  system  limited  to  two  ballots,  whereas 
the  Root — Phillimore  plan  allowed  for  as 
many  ballots  as  might  be  necessary  to  fill  all  the 
vacancies.  The  difference  between  Article  3  of 
the  Root— Phillimore  plan  and  Article  5 
of  the  Loder  amendment  was  more  than 
anything  else  a  question  of  drafting. 

LORD  PHILLIMORE  said  that  if  the  two 
electoral  bodies  could  not  come  to  an  agreement, 
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tre  d'aecord,  la  conference  de  conciliation,  ou 
commission  mediatrice,  nommera,  selon  M.  Lo- 
der,  les  titulaires  des  sieges  qui  restent  a  rem- 
plir.  Lord  Phillimore  croit  cependant  que  la 
nomination  formelle  doit  toujours  etre  laissee  aux 
deux  corps. 

Apres  la  discussion  a  laquelle  ces  remarques 
donnent  lieu,  on  se  trouve  d'accord  sur  les  points 
suivants : 

1.  La  commission  mediatrice  ne  doit  pas  faire 
de  nominations. 

2.  L 'election     des     titulaires    des     sieges     qui 
restent  a  remplir  doit  etre  faite,  sur  la  base 
d'un   rapport   a  dresser  par  la   commission 
mediatrice,   par  le  Conseil  et  par  1'Assem- 
blee.  Cette  procedure  sera  expressement  sti- 
pulee  dans  le  texte. 

3.  Si  le  Conseil  et  1'Assemblee  ne  reussissent 
pas  a  se  mettre  d'accord,  les  sieges  seront 
remplis  par  cooptation,  par  les  membres  de 
la  Cour,  si  elle  est  deja  instituee,  ou,  autre- 
ment,  par  les  juges  qui  ont  ete  elus  par  1' As- 
sembled et  par  le  Conseil. 

4.  S'il  y  a  des  partages  de  voix  dans  la  Cour 
ou  parmi  les  juges,  il  faudrait  introduire  un 
moyen  pour  les  departager.  Ce  mo  yen  sera 
expressement   mentionne  dans   le   texte. 

5.  II  est  entendu  que  la  cooptation  de  la  Cour 
ou   des   juges   ne   peut  porter   que   sur  des 
noms    designes    par  la   commission   m6dia- 
trice.  La  Cour  sera  ainsi  arbitre  entre  1'As- 
semblee  et  le  Conseil. 

Le  PRESIDENT,  en  constatant  cet  accord, 
declare  que  les  articles  3  et  4  du  projet  Root- 
Phi  1 1  i  m  o  r  e  sont  adopted,  sauf  redaction  et  les 
amendements  relatifs  aux  Nos.  2  et  4  ci-dessus. 

Le  President  met  au  vote  1'article  5  du  pro- 
jet  Root — Phillimore. 


M.  RICCI-BUSATTI  pense  qu'il  n'est  pas  de"- 
sirable  de  faire  la  distinction  entre  juges  titulaires 
et  juges  suppleants  au  moment  de  1'election;  a 
ce  moment-la  ils  doivent  se  trouver  tous  sur  le 
meme  pied.  Les  elections  devant  etre  faites  par 
le  Conseil  et  1'Assemble'e,  seront,  a  son  avis, 
forcement  de  nature  politique;  c'est  pour  cela 
que  1'institution  de  juges  de  second  ordre  • 
pour  ainsi  dire  peut  amener  des  difficultes 
et  des  complications  qu'il  serait  bon  de  preVe- 
nir.  II  vaut  mieux  laisser  a  la  Cour  le  soin  d'in- 
troduire  plus  tard  cette  distinction  en  donnant 
a  un  certain  nombre  de  ses  membres  le  carac- 
tere  de  juges  suppleants,  selon  des  considerations 


the  Committee  of  conciliation  or  mediation  would, 
according  to  M.  Loder,  make  the  appointments 
to  the  vacancies  still  existing.  Lord  Philli- 
more, however,  thought  that  the  formal  appoint- 
ment should  always  be  left  to  the  two  bodies. 
After  a  discussion  arising  out  of  these  remarks 
an  agreement  was  reached  upon  the  following 
points : 

1 .  The  Committee  of  mediation  must  not  make 
appointments. 

2.  The  appointments  to  the  seats  still  vacant 
must  be  made  by  the  Council  and  the  As- 
sembly upon  the  basis  of  a  report  prepared 
by  the  Committee  of  mediation.  This  pro- 
cedure should  be   expressly  laid  down  in 
the  text. 

3.  If  the  Council  and  Assembly  do  not  succeed 
in  coming  to  an  agreement,  the  seats  shall 
be  filled  by  co-optation  by  the  Court,   it 
already  formed,  or  otherwise  by  the  judges 
who  have  been   elected  by  the  Assembly 
and  the  Council. 

4.  If  there  should  be  a  tie  of  vote  in  the  Court 
or  amongst  the  judges,  a  means  must  be 
introduced  to  settle  the  tie.  This  means  shall 
be  expressly  stated  in  the  text. 

5.  It  is  to  be  understood  that  the  co-optation 
by  the  Court  or  the  judges  is  limited  to  the 
names    designated    by    the   Committee    of 
mediation.  Thus  the  Court  is  to  decide  be- 
tween the  Assembly  and;the  Council. 

The  PRESIDENT  in  stating  this  agreement 
said  that  Articles  3  and  4  of  the  .Root — Philli- 
more plan  were  adopted,  subject  to  alterations 
in  drafting  and  to  amendments  relating  to  num- 
bers 2  and  4  above. 

The  President  put  Article  5  of  the  Root- 
Pi  h  i  1 1  i  m  o  r  e  plan  to  the  vote. 

M.  RICCI-BUSATTI  thought  that  it  was  not 
desirable  to  make  distinctions  between  judges 
and  deputy  judges  at  the  time  of  election.  At 
that  time  they  must  all  be  on  the  same  footing. 
As  the  elections  had  to  be  made  by  the  Council 
and  the  Assembly  he  thought  that  they  must 
necessarily  be  of  a  political  nature.  For  this 
reason  the  institution  of  second  rank  judges,  so 
to  speak,  might  lead  to  difficulties  which  it  would 
be  wise  to  avoid.  It  would  be  better  to  allow  the 
Court  to  make  this  distinction  later,  by  giving  a 
certain  number  of  its  members  the  character  of 
deputy  judge  according  to  personal  considera- 
tions which  no-one  will  be  better  able  to  make. 
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personnelles  qu'aucun  ne  sera  mieux  a  mdme  de 
prendre. 

LORD  PHILLIMORE  dit  que  1'institution  des 
suppliants  est  une  ide"e  continentale,  et  que  pour 
sa  part  il  n'y  tient  pas;  il  croit  cependant  que 
Ja  coutume  continentale  exigera  qu'ils  soient 
maintains. 

Dans  ces  conditions,  il  pre"fere  les  elections 
se"par£es  des  juges  suppliants.  Une  autre  me"thode 
est  concevable:  celle  de  faire  des  juges  nomme's 
en  dernier  lieu  des  juges  suppleants;  mais  cela 
serait  les  soumettre  a  une  humiliation,  qu'on  eVite 
en  adoptant  la  methode  d'election  directe. 

M.  RICCI-BUSATTI  croit  que  1'humiliation 
n'est  pas  exclue  par  l'election  directe:  1'institu- 
tion  des  juges  suppliants  cre"era  des  difficultds 
politiques  par  suite  des  susceptibilites  nationales, 
certains  Etats  ne  se  contentant  pas  de  n'avoir 
qu'un  juge  supple"ant  de  leur  nationality. 

M.  ALTAMIRA  signale  un  disaccord  entre 
1'article  5  et  le  commencement  de  1'article  2  du 
projet  Root — Phillimore.  On  decide,  sur  la 
proposition  de  M.  HAGERUP,  de  laisser  la 
solution  de  cette  difficult^  au  Comite"  de  redaction. 

LORD  PHILLIMORE  exprime  1'avis  que  si 
M.  Ricci-Busatti  desire  supprimer  1'article  5, 
et,  dans  la  premiere  phrase  de  1'article  2, 
ce  qui  se  rapporte  aux  juges  suppleants,  il  fau- 
drait  mettre  cette  proposition  au  vote.  Le  vote 
pourrait  avec  avantage  porter  sur  cette  premiere 
phrase. 

M.  LODER  fait  valoir  qu'au  point  de  vue  ho- 
norifique,  les  juges  titulaires  et  les  juges  sup- 
pldants  se  trouvent  sur  un  pied  d'egalite;  il  sig- 
nale en  outre  qu'il  y  a  sans  doute  des  personnes 
qu'il  serait  desirable  d'attacher  a  la  Cour  et  qui 
pourront  accepter  un  poste  de  juge  supple"ant, 
mais  non  pas  un  poste  de  juge  effectif. 

M.  RICCI-BUSATTI  croit  qu'on  peut  laisser 
a  la  Cour  elle-meme  le  soin  de  tenir  compte  des 
considerations  de  cet  ordre:  autrement  on  en 
reviendra  toujours  a  des  questions  e"pineuses  entre 
les  Etats. 

M.  DE  LAPRADELLE  veut  maintenir  1'insti- 
tution des  suppliants  qu'il  croit  necessaire  au  pro- 
gres  de  la  Cour  et  au  deVeloppement  de  1'insti- 
tution. En  vue  de  former  de  futurs  juges  a  1'esprit 
qui  doit  caracte"riser  la  Cour,  il  taut  des  juges 
jeunes  qui  puissent  servir  de  temps  en  temps  a 
la  Cour  et  se  trouver  en  contact  permanent  avec 


LORD  PHILLIMORE  said  that  the  appoint- 
ment of  deputies  was  a  continental  idea  and  that 
personally  he  did  not  believe  in  it;  he  thought, 
however,  that  continental  custom  made  it  neces- 
sary to  maintain  them. 

Under  these  conditions  he  preferred  that  de- 
puty judges  should  be  elected  separately.  Another 
method  was  possible,  namely  to  give  the  last 
judges  chosen  the  character  of  deputy  judges, 
but  this  would  submit  them  to  a  humiliation 
Which  was  avoided  by  the  method  of  direct 
election. 

M.  RICCI-BUSATTI  thought  that  this  humi- 
liation was  not  eliminated  by  the  method  of 
direct  election  :  the  appointment  of  deputy  judges 
would  cause  difficulties  of  a  political  nature,  be- 
cause of  national  susceptibilities,  certain  States 
not  being  satisfied  to  have  only  a  deputy  judge 
of  their  nationality. 

M.  ALTAMIRA  pointed  out  that  Article  5 
and  the  beginning  of  Articled  of  the  Root- 
Phi  1 1  i  m  o  r  e  plan  disagreed.  It  was  agreed,  on 
the  proposal  of  M.  HAGERUP,  to  leave  this 
difficulty  to  the  drafting  Committee. 

LORD  PHILLIMORE  said  that  if  M.  Ricci- 
Busatti  wished  to  eliminate  Article  5  and  the 
reference  to  deputy  judges  in  the  first  sentence 
of  Article  2,  this  proposal  should  be  voted  upon. 
It  would  be  better  if  the  vote  were  taken  with 
reference  to  this  first  sentence. 


M.  LODER  pointed  out  that,  from  the  point 
of  view  of  honours,  judges  and  deputy  judges 
would  be  equal;  he  also  pointed  out  that  there 
would  doubtless  be  persons  whom  it  would  be 
desirable  to  attach  to  the  Court  who  might  be 
able  to  accept  a  post  as  a  deputy  judge  but  not 
as  a  judge. 

M.  RICCI-BUSATTI  thought  that  the  Court 
itself  might  be  left  to  deal  with  such  matters : 
otherwise  thorny  questions  would  always  be 
arising  between  States. 

M.  DE  LAPRADELLE  wished  to  keep  the 
institution  of  deputy  judges;  he  thought  they 
were  necessary  for  the  progress  and  development 
of  the  Court.  In  order  to  imbue  future  judges 
with  the  spirit  which  must  pervade  the  Court 
there  must  be  young  judges  who  can  from  time 
to  timr  do  duty  on  the  Court  and  keep  in  constant 
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elle.  Pour  cette  raison  on  doit  avoir  deux  listes 
separees;  une  pour  les  juges  titulaires,  et  une  pour 
les  juges  suppliants.  Le  systeme  pre'conise  par 
M.  Ricci-Busatti  ne  pourra  pas  fonctionner 
a  cause  des  intrigues  inevitables. 

M.  RICCI-BUSATTI  signale  une  difficult^ 
fondamentale  du  systeme  des  deux  listes:  une 
personne  qui  n'aura  pas  ete  clue  juge  effectif  ne 
pourrait  £tre  elue  juge  suppleant. 

Apres  une  courte  discussion  au  cours  de  la- 
quelle  on  exprime  1'avis  qu'il  ne  faut  pas  etablir 
une  distinction  trop  6troite  entre  les  deux  cate- 
gories de  juges,  M.  Ricci-Busatti  demande 
qu'on  mette  au  vote  la  question  de  savoir  s'il  y 
aura  seulement  une  categorie  de  juges  au  mo- 
ment de  1'e'lection. 

Le  PRESIDENT  met  au  vote  a  mains  levees 
cette  question,  a  laquelle  le  Comite  repond  par  la 
negative. 

Le  President  met  ensuite  au  vote  1'article  5 
du  projet  Root— Phillimore.  Get  article  est 
egalement  a  mains  levees,  sauf  redaction. 


touch  with  it.  For  this  reason  there  must  be  two 
separate  lists:  one  for  the  judges  and  one  for 
the  deputy  judges.  The  system  suggested  by 
M.  Ricci-Busatti  was  not  practicable  on  ac- 
count of  inevitable  intrigues. 

M.  RICCI-BUSATTI  pointed  out  a  funda- 
mental difficulty  in  the  system  of  the  two  lists: 
a  person  who  had  not  been  elected  as  a  judge 
could  not  be  elected  deputy  judge. 

After  another  short  discussion  during  which 
the  opinion  was  expressed  that  a  too  sharp  dis- 
tinction must  not  be  drawn  between  two  classes 
of  judges,  M.  Ricci-Busatti  asked  that  a 
vote  should  be  taken  on  the  question  as  to 
whether  there  should  only  be  one  class  of  judges 
for  the  purposes  of  election. 

The  PRESIDENT  put  this  to  the  vote  by  a 
show  of  hands.  The  Committee  decided  against  it. 

The  President  then  put  Article  5  of  the 
Root — Phillimore  project  to  the  vote.  This" 
article  was  adopted,  subject  to  drafting  amend- 
ments, also  by  a  show  of  hands. 


UJpLC,     t-gdlV-lll^llL    CL     111CUUB     1^-VC^O,     C3<a.Ul     ICUCl^tHJH.  111O1L3,       dlOV       Uy       d      Sll^fW       \_71       lldll^O. 

La  stance  est  levde  a  12.30  heures  de  1'apres-         The  meeting  closed  at  12.30  p.m. 
midi. 


Le  President: 

(signe)  Bm.  DESCAMPS. 

Le  Secretaire-General: 

(signe)  D.  ANZILOTTI. 


The  President: 

(signed)  Brn.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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ANNEXE  No.    i. 
Contre-Projet  de  M.  Ricci-Busatti. 

La  proposition   suivante  retnplace  les  articles  2,  3, 

6,   7  et  8  du  projet   sontnis  [><<>'  M.  Ricci  Hntutti 

(in  Cuinilr  le  :i<)  //tin. 

Chaque  Membre  de  la  Soci£t£  des  Nations, 
partie  contractante  a  la  convention  de  La  Haye 
pour  le  reglement  pacifique  des  conflits  inter- 
nationaux,  pourra  designer  un  juge,  choisi  par 
ses  dengue's  a  la  Cour  Permanente  d'arbitrage, 
soil  parmi  ses  nationaux,  soit  parmi  les  natio- 
naux  d'un  Etat  different.  Si  ces  d^legu^s  ne  sont 
pas  d'accord  sur  la  personne  a  choisir,  le  gou- 
vernement  d^signera  la  personne  qu'il  prefere, 
parmi  celles  dont  ils  lui  auront  propose  les  noms. 

Lorsqu'un  juge  cessera,  pour  quelque  motif 
que  ce  soit,  de  faire  partie  de  la  Cour,  1'Etat 
par  lequel  il  avail  6t£  design^  proc6dera  a  la 
nouvelle  designation  conforme'ment  a  I'alin^a 
precedent. 


La  Cour,  reunie  tous  les  deux  ans  en  seance  pld- 
niere,  se  divise  en  cinq  sections.  Chaque  section 
sera  composed  d'un  President  et  d'un  nombre 
de  juges,  ordinaires  et  suppleants,  a  determiner 
selon  les  circonstances  par  la  Cour  elle  meme, 
eu  egard  a  la  competence  particuliere  et  a  la 
nationalite  de  chaque  juge.  Aucun  d'eux  ne  peut 
appartenir  a  plus  de  deux  sections. 

Les  Presidents  des  cinq  sections  sont  eius  par 
la  Cour  a  la  majorite  des  voix.  Si  cette  ma- 
jorite n'est  pas  obtenue  au  premier  tour  de 
scrutin,  on  procedera  a  1'eiection  par  majorite 
relative.  En  cas  d'egalite  de  voix,  le  plus  age 
est  consider  comme  61u.  Leur  college  forme 
Ja  ,.Presidence  de  la  Cour". 


ANNEX  No.    I. 
Substituted  proposal  of  M.  Ricci-Busatti. 

The  following  propositions  replace  Article  2,  3,  6, 

7  and  8  of  the  project  submitted  by  M.  A'icci-linsntti 

to  the  Committee  on  the  ::<ttii  June. 

Each  member  of  the  League  of  Nations,  con- 
tracting parties  to  the  Convention  of  the  Hague 
for  the  pacific  settlement  of  international  dis- 
putes, shall  have  the  right  to  name  one  judge 
chosen  by  its  delegates  at  the  Permanent  Court 
of  Arbitration,  either  from  among  its  nationals 
or  from  among  the  nationals  of  a  different  State- 
If  these  delegates  are  not  agreed  in  their  choice 
of  a  person,  the  government  shall  designate  the 
person  which  it  prefers  from  among  those  whose 
names  have  been  proposed. 

As  soon  as  the  judge  shall  cease  for  any  reason 
whatsoever  to  be  a  member  of  the  Court,  the 
State  by  which  he  was  named  shall  proceed  to 
a  new  appointment  in  accordance  with  the  pre- 
ceding paragraph. 

The  Court  shall  meet  in  full  session  every  two 
years,  and  shall  be  divided  into  five  sections. 
Each  section  shall  be  composed  of  a  President 
and  a  number  of  judges  and  deputy  judges  to 
be  determined,  according  to  circumstances,  by 
the  Court  itself,  the  individual  ability  and  natio- 
nality of  each  judge  being  taken  into  considera- 
tion. No  judge  may  belong  to  more  than  two 
sections. 

The  Presidents  of  the  five  sections  are  elected 
by  the  Court  by  an  absolute  majority.  If  this 
majority  is  not  obtained  on  the  first  ballot,  a 
simple  majority  shall  decide.  In  case  of  a  tie 
the  senior  shall  be  considered  as  elected.  Their 
college  shall  form  the  "Presidency  of  the  Court", 
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ANNEXE   No.   2. 

Extrait  des  instructions  de  la  Delegation  americaine 
a  la  Conference  de  1907. 

Vous  devriez  vous  efforcer  d'effectuer  dans  la 
deuxieme  Conference  le  developpement  du  tri- 
bunal de  La  Haye  en  un  tribunal  permanent 
compose  de  juges  qui  fussent  des  fonctionnaires 
et  rien  d'autre,  retribues  par  un  traitement  ade- 
quat,  qui  n'eussent  aucune  autre  occupation  et 
consacrassent  la  totalite  de  leur  temps  a  1'examen 
et  au  jugement  des  affaires  internationales,  selon 
la  methode  judiciaire,  et  dans  un  esprit  de 
responsabilite'  juridique.  Ces  juges  devraient  etre 
choisis  parmi  les  differentes  nations,  afin  que 
les  principaux  langages  fussent  equitablement 
representes.  La  Cour,  ainsi  constituee,  aurait  une 
dignite,  emporterait  une  consideration,  occupe- 
rait  un  rang  tel,  que  les  meilleurs  et  les  plus 
capables  d'entre  les  juristes  accepteraient  d'y 
Stre  nomm^s,  et  que  le  monde  entier  aurait  dans 
ses  jugements  une  absolue  confiance. 


ANNEX  No.   2. 

Extract  of  the  instructions  to  the  American 
Delegates  to  the  Hague  Conference,  1907. 

• 

It  should  be  your  effort  to  bring  about  in  the 
Second  Conference  a  development  of  The  Hague 
Tribunal  into  a  permanent  tribunal  composed 
of  judges  who  are  judicial  officers  and  nothing 
else,  and  who  are  paid  adequate  salaries,  who 
have  no  other  occupation  and  who  will  devote 
their  entire  time  to  the  trial  and  decision  of 
international  causes  by  judicial  methods  and 
under  a  sense  of  judicial  responsibility.  These 
judges  should  be  so  selected  from  the  different 
countries  that  the  different  systems  of  law  and 
procedure  and  the  principal  languages  shall  be 
fairly  represented.  The  Court  should  be  made 
of  such  dignity,  consideration  and  rank  that  the 
best  and  ablest  jurists  will  accept  appointment 
to  it,  and  that  the  whole  world  will  have  abso- 
lute confidence  in  its  judgments. 
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ANNEXE  No.  3. 
Proposition  de  M.  Adatci. 

2 a   insurer  entre   la   troisieme   phrase 

terminant  par  le  mot   ,,s£pardment"   et  la   qua- 
trieme  phrase  commencant  par  le  mot  ,,seront": 

,,Le  Conseil  votera  le  premier  jour  et  transmet- 
tra  a  1'Assembl^e  la  liste  des  elus.  Celle-ci  votera 
le  deuxieme  jour  sur  les  noms  figurant  sur  la 
dite  liste  ainsi  que  sur  tous  les  autres  pre"sent£s 
par  un  membre  quelconque  de  la  Socie"t6  des 
Nations." 


ANNEX  No.  3. 
Proposal  by  Mr.  Adatci. 

2  ......  The  following  to  be  inserted  in  the 

last  sentence,  after  the  word  "separately";  a  new 
sentence  shall  begin  with  the  words  "the  votes": 

'The  Council  shall  vote  upon  the  first  day 
and  send  the  list  resulting  from  the  votes  taken 
to  the  Assembly.  The  latter  shall  vote,  on  the 
second  day,  upon  the  names  contained  in  the 
above  mentioned  list,  and  upon  any  names  sub- 
mitted by  any  member  of  the  League  of 
tions". 
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18i£ME  SEANCE  (non-publique), 

tenue  au   Palais  de  la  Paix,  a  La  Haye, 

le  7  juillet  1920. 


18TH  MEETING  (P'rivate), 

held  at  the  Peace  Palace,  the  Hague, 

on  July  7th   1920. 


Prudence  de  M.  le  BARON  DESCAMPS. 

Sent  presents:  tous  les  membres  du  Comite 
(a  1 'exception  de  M.  Bevilaqua);  M.  Fer- 
nandes;  Mr.  James  Brown  Scott;  les 
secretaires  particuliers  du  Baron  Descamps 
et  de  M.  Adatci;  les  membres  du  Secretariat. 

La  seance  est  ouverte  a  9.50  heures  du  matin. 

LORD  PHILLIMORE  observe  que  le  Comite 
se  trouve  maintenant  en  face  de  1'article  6  du 
projet  Root — Phillimore.  Lord  Philli- 
more  a  beaucoup  reflechi  sur  1'objection  avan- 
cee  la  veille  par  le  President,  a  savoir  que,  si 
chaque  groupe  national  compose  des  membres  de 
la  Cour  Permanente  d'Arbitrage  presentait  quatre 
noms,  il  y  aurait  un  nombre  excessif  de  can- 
didats.  Lord  Phillimore,  cependant,  croit 
que  le  nombre  des  presentations  n'atteindra  pres- 
que  jamais  le  chiffre  de  4.  II  fait  remarquer 
d'abord  que,  avec  le  projet  R o o  t — P h  i  1 1  i m o  r  e 
et  les  amendements  de  M.  Loder,  il  ne  pour- 
rait  y  avoir  plus  d'un  ou  de  deux  candidats  de 
la  nationalite  du  groupe  qui  fait  la  presentation. 
II  serait  d'ailleurs  tres  imprudent  de  la  part  d'un 
groupe  qui  voudrait  voir  elire  un  de  ses  natio- 
naux,  de  designed  plus  d'un  candidat  choisi  parmi 
eux;  il  se  produirait  autrement  un  6parpillement 
des  votes,  qui  entrainerait  la  defaite.  Pqur  le  reste 
des  candidats,  chaque  Etat  s'arrangera  avec  ses 
voisins  pour  avoir  son  candidat  national  insere 
dans  leur  liste,  et  vice  versa.  De  cette  maniere  il 
est  probable  que  le  nombre  de  candidats  ne  de- 
passera  guere  75. 

Pour  toutes  ces  raisons,  Lord  Phillimore 
maintient  son  chiffre  de  4.  II  y  en  a  d'ailleurs  une 
autre:  si  chaque  Etat  se  borne  a  nommer  en  pre- 
mier lieu  un  de  ses  nationaux,  les  autres  noms 
de  la  liste  comprendront  les  hommes  les  plus 
eminents  du  monde.  Dans  ces  conditions,  on  peut 
esperer  que  certains  candidats  seront  designes 
plusieurs  fois,  et  1'election  se  fera  ainsi  naturel- 
lement. 


BARON  DESCAMPS  in  the  chair. 

Present :  all  members  of  the  Committee  (with 
the  exception  of  M.  Bevilaqua);  M.  Fer- 
n  a  n  d  e  s ;  Mr.  James  Brown  Scott;  the  pri- 
vate secretaries  of  Baron  Descamps  and  of 
M'.  Adatci;  the  members  of  the  Secretariat. 

The  meeting  opened  at  9.50  a.m. 

LORD  PHILLIMORE  pointed  out  that  the 
Committee  had  now  reached  Article  6  of  the 
Root — Phillimore  plan.  Lord  Philli- 
more had  given  much  reflection  to  the  objec- 
tions put  forward  by  the  President  on  the 
previous  day,  that  is  to  say,  that  if  each  national 
group  of  members  of  the  Permanent  Court  of 
Arbitration  were  to  submit  four  names,  the  num- 
ber of  candidates  would  be  excessive.  However, 
Lord  Phillimore  thought  that  the  number 
of  names  submitted  would  hardly  ever  reach 
four.  He  first  pointed  out  that  according  to  the 
Root — P.hillimore  plan  and  M.  Loder's 
amendment,  there  would  not  be  more  than  one 
or  two  candidates  of  the  same  nationality  as  the 
group  submitting  their  names;  apart  from  that, 
it  would  be  very  imprudent  for  a  group  which 
wished  to  have  one  of  its  own  nationality  elected 
to  submit  the  name  of  more  than  one  person  of 
that  nationality.  A  greater  number  of  candidates 
would  lead  to  a  division  of  votes  and  consequent 
defeat.  :  Concerning  the  remaining  candidates, 
each  State  would  arrange  with  its  neighbours  to 
have  its  national  candidate  inserted  upon  their 
list,  and  vice  versa.  Accordingly,  it  was  probable 
that  the  number  of  candidates  would  hardly  ever 
exceed  75. 

For  the  above  reasons  Lord  Phillimore 
continued  to  support  the  number  4.  He  added 
that  there  was  also  another  reason  in  favour  of 
this  number:  if  'each  State  limited  itself  in  the 
first  place  to  nominating  one  of  its  subjects,  the 
other  names  on  its  list  would  be  chosen  from 
among  the  most  distinguished  men  in  the  world. 
Under  these  circumstances  it  might  be  hoped 
that  certain  candidates  would  be  nominated  in 
many  lists,  which  would  bring  about  their  elec- 
tion automatically. 
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M.  LODER  veut  simplement  faire  remarquer 
qu'il  est  £tonnd  d'entendre  defendre  par  Lord 
Phillimore  une  idee  qui  fut  adoptee  a  la  Con- 
ference de  fevrier,  mais  qu'on  abandonna  comme 
naive  et  trop  idealiste,  celle  de  limiter  le  nom- 
bre  des  candidats  nationaux,  pr^sent^s  par  cha- 
que  Etat,  au  tiers  du  nombre  total. 

M.  Loder  attire  1'attention  sur  1'article  2  de 
ses  amendements.  Get  article  renferme  un  amen- 
dement  k  1'article  6  du  projet  Root — Philli- 
more. 

A  la  suite  des  observations  que  vient  de  faire 
Lord  Phillimore,  M.  Loder  pre"sente  un 
sous-amendement  k  son  article  2,  ajoutant  &  la 
fin  de  1'article  les  mots  suivants:  ,,de  sorte  que 
chaque  groupe  ne  pourra  presenter  plus  d'un 
juge  ressortissant  du  pays  repre"sentd  par  ce 
groupe". 

M.  ALTAMIRA  prefere  le  texte  du  projet 
Root — Phillimore,  k  condition  qu'on  y  fasse 
une  addition  exprimant  1'idee  que  vient  de  for- 
muler  M.  Loder.  On  devrait  stipuler  express^- 
ment  que  les  listes  des  candidats  doivent  conte- 
nir  obligatoirement  des  noms  de  jurisconsultes 
Strangers. 

M.  HAGERUP  remarque  qu'on  se  trouve  en 
presence  de  plusieurs  systemes.  Celui  de  1'avant- 
projet  du  President  a  6t6  pr6sent6  comme 
amendement  au  pro  j  et  R  o  o  t — P  h  i  1 1  i  m  o  r  e, 
mais  a  ete  rejete".  Rappelant  la  reserve  qu'il  a 
formulee  lors  la  discussion  de  cet  amendement, 
M.  Hagerup  veut  maintenant  soumettre  de  nou- 
veau  k  la  consideration  du  Comite  ,la  partie  du 
systeme  du  President,  relative  k  la  ^pre'sen- 
tation  des  candidats. 

M.  Hagerup  constate  que  les  membres  qui 
se  sont  prononces  jusqu'ici,  se  trouvent  d'accord 
sur  le  principe  que  les  candidats  doivent  etre 
presente"s  par  les  membres  de  la  Cour  Perma- 
nente  d'Arbitrage. 

Mais  tandis  que  le  President  a  propose1  que 
la  presentation  a  la  premiere  election  fut  faite 
par  un  membre  pour  chaque  pays  repre"sent6  k 
la  Cour  d'Arbitrage  in  pleno,  le  projet  Root— 
Phillimore  pr^voit  des  presentations  distinc- 
tes  par  les  differents  groupes  nationaux. 

Les  deux  systemes  ont  des  avantages  et  des 
inconvenients.  Le  projet  R  o  o  t — P  h  i  1 1  i  m  o  r  e 
a  1'avantage  de  ne  pas  obliger  les  membres  de 
la  Cour  k  se  rendre  k  La  Haye  pour  une  simple 
presentation  des  candidats.  A  ce  propos,  M.  H  a- 
g  e  r  u  p  rappelle  que  le  projet  des  trois  pays  scan- 
dinaves  a  adopte  le  systeme  de  la  reunion  des 
membres  de  la  Cour  comme  college  electoral,  mais 
pour  les  elections  definitives.  On  pourrait  alors 


M.  LODER  wished  merely  to  say  that  he  was 
astonished  to  hear  LordPhillimore  advocate 
an  idea  which  had  been  adopted  by  the  Confe- 
rence in  February,  but  afterwards  abandoned 
because  it  was  considered  too  ingenuous  and 
idealistic ;  namely  the  idea  of  limiting  the  number 
of  national  candidates  submitted  by  each  State 
to  one  third  of  the  total  number. 

He  called  attention  to  Article  2  of  his  amend- 
ments. This  Article  contained  an  amendment  to 
Article  6  of  the  Root — Phillimore  plan. 

In  consideration  of  the  remarks  just  made  by 
Lord  Phillimore,  M.  Loder  put  forward 
an  amendment  to  his  second  Article,  by  the 
addition  of  the  following  at  the  end  of 
the  Article:  "so  that  each  group  shall  not  be 
able  to  submit  more  than  one  judge  of  the  natio- 
nality of  the  State  represented  by  the  group". 

M.  ALTAMIRA  preferred  the  wording  of  the 
Root — Phillimore  plan  provided  that  an 
addition  was  made  to  it,  containing  the  idea  just 
suggested  by  M.  Loder.  It  should  be  expressly 
stipulated  that  the  lists  of  candidates  must  neces- 
sarily contain  the  names  of  foreign  jurisconsults. 

M.  HAGERUP  remarked  that  they  had  seve- 
ral systems  to  consider;  that  contained  in  the 
President's  draft  had  been  put  forward  as  an 
amendment  to  the  Root — Phillimore  plan, 
but  had  been  rejected.  Reminding  the  Committee 
of  the  reservations  he  had  made  when  this 
amendment  had  been  discussed,  M.  Hagerup 
now  wished  to  submit  afresh  that  part  of  the 
President's  system  dealing  with  the  nomina- 
tion of  candidates  to  the  reconsideration  by  the 
Committee. 

He  said  that  the  members  of  the  Committee 
were  agreed  upon  the  principle  that  the  candi- 
dates should  be  nominated  by  the  members  of 
the  Permanent  Court  of  Arbitration. 

But  whereas  the  President  had  proposed 
that  the  nominations  for  the  first  election  should 
be  made  by  a  meeting  of  one  member  for  each 
State  represented  on  the  Court  of  Arbitration, 
the  R  o  o  t— P  h  i  1 1  i  m  o  r  e  plan  arranged  for  the 
submission  of  separate  lists  by  the  different  na- 
tional groups. 

Both  systems  had  advantages  and  disadvan- 
tages. The  Root — Phillimore  plan  had  the 
advantage  that  it  did  not  force  the  members  of 
the  Court  to  come  to  the  Hague  for  the  sole 
purpose  of  nominating  candidates.  In  this  con- 
nection M.  Hagerup  recalled  that  the  project 
of  the  three  Scandinavian  countries  had  adopted 
a  system  whereby  the  members  of  the  Court 
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avec  plus  de  raison  compter  sur  la  presence  des 
membres,  parce  qu'il  s'agirait  d'un  devoir  plus 
important  qu'une  simple  presentation  de  candi- 
clats.  Par  centre,  le  pro  jet  du  President  a 
1 'a vantage  de  permettre  une  discussion  avant  la 
presentation. 

La  presentation  par  les  groupes  nationaux  se 
heurte  a  une  difficulte:  il  sera  difficile  pour  les 
membres  de  chaque  groupe  de  connaitre  tres 
bien  les  candidats,  comme  il  le  faudrait  pour 
qu'ils  fussent  a  meme  'de  faire  leurs  propositions 
en  toute  connaissanoe  de  cause.  Cette  difficulte 
augmente  si,  comme  on  1'a  recommande,  on  borne 
le  nombre  des  candidats  nationaux  a  un  seul. 

M.  Hagerup  trouve  d'ailleurs  qu'il  y  a  des 
inconvenients  a  ramener  a  quatre  le  nombre  total 
des  candidats  'a  proposer  par  chaque  groupe. 
Une  telle  restriction  mettra  ceux-ci  dans  un  cer- 
tain embarras  quand  il  s'agira  de  faire  un  choix 
entre  les  pays  chez  lesquels  ils  doivent  choisir 
leurs  candidats.  M.  Hagerup  n'est  pas  con- 
vaincu  non  plus  qu'avec  cette  restriction  les  corps 
electoraux  auraient  toujours  un  nombre  total 
yuffisant  de  candidats. 

Pour  ces  raisons,  M.  Hagerup  suggere  I'idee 
d'inse'rer,  a  la  fin  de  1'article  6  du  pro  jet  Root— 
Phillimore,  une  disposition  qui  corresponde 
a  1'article  6,  alinda  2,  du  projet  des  Cinq  Puis- 
sances et  qui  serait  ainsi  concue:  ,,Chaque  groupe 
pre"sente  au  maximum  autant  de  candidats  qu'il 
y  a  de  mandats  a  conferer  et  au  minimum  la 
moitie  de  ce  nombre;  en  tout  cas  trois  au  moins". 
En  meme  temps  on  devrait  biffer  dans  1'article 
du  projet  Root — Phillimore  les  mots:  ,,de 
quatre  noms  au  plus". 


Mr.  ROOT  declare  qu'il  est  d'accord  avec  M. 
Hagerup  au  sujet  des  difficultes  de  manager 
une  reunion  a  La  Haye,  et  qu'il  se  range  aux 
propositions  de  M.  Loder.  II  pense  qu'il  ne  faut 
pas  que  les  candidats  pre'sente's  appartiennent 
exclusivement  a  la  nationality  de  ceux  qui  font 
la  presentation.  D'autre  part,  les  membres  de  la 
Cour  ne  trouveraient  pas  la  presentation  des  can- 
didats un  motif  suffisant  pour  se  rendre  a  La 
Haye,  et  c'est'  en  outre  une  grande  affaire  et  une 
affaire  couteuse  que  de  convoquer  une  reunion 
de  ce  genre.  Les  pays  e'loigne's  ne  pourraient  en- 
voyer  leurs  representants;  le  r^sultat  serait  qu'il 
n'y  aurait  pas  de  reunion  du  tout,  ou  qu'elle 
serait  peu  nombreuse,  ou  formee  seulement  d'hom- 
mes  de  second  ordre.  Or,  il  faut  eviter  de  dis- 


should  meet  as  an  electoral  college;  but  this 
was  for  the  actual  election.  Under  such  circum- 
stances more  reliance  could  be  placed  upon  the 
presence  of  the  members,  since  the  duty  to  be 
carried  out  was  more  important  than  the  mere 
nomination  of  candidates.  On  the  other  hand  the 
President's  plan  had  the  advantage  of  allow- 
ing a  discussion  before  the  submission  of  the 
nominations. 

Nomination  by  national  groups  meets  with  this 
difficulty:  it  would  be  difficult  for  the  members 
of  each  group  to  have  that  thorough  knowledge 
of  the  candidates  which  is  essential  if  their  pro- 
posals are  to  be  made  with  a  full  knowledge  of 
the  circumstances.  This  difficulty  would  be  in- 
creased if,  as  had  been  proposed,  the  number  of 
national  candidates  were  limited  to  one. 

Further  M.  Hagerup  thought  that  the  limi- 
tation of  the  total  number  of  candidates  to  be 
nominated  by  each  group  to  four  would  lead 
to  difficulties.  Such  a  restriction  would  cause  the 
groups  some  embarassment  when  the  question 
arose  of  choosing  between  the  States  from  which 
they  must  select  their  candidates.  He  was  not 
sure  either,  that,  if  this  restriction  were  enforced, 
the  electoral  bodies  would  always  have  a  suffi- 
cently  large  number  of  candidates. 

For  the  reasons  he  had  just  given,  M.  Hage- 
rup suggested  that,  at  the  end  of  Article  6  of  the 
R  o  o  t — P  h  i  1 1  i  m  o  r  e  plan,  a  clause  correspond- 
ing to  Article  6,  Paragraph  2  of  the  plan  of  the 
Five  Powers,  should  be  inserted.  This  clause 
should  be  as  follows :  "Each  group  shall  sub- 
mit as  a  maximum;  a  number  of  candidates  equal 
to  the  number  of  appointments  to  be  made,  and 
a.3  a  rninimum,  the  [half  of  that  number ;  in  no  case 
less  than  three".  At  the  same  time,  in  the  Ar- 
ticle of  the  R  o  o  t— P  h  i  1 1  i  m  o  r  e  plan,  the  fol- 
lowing words  should  be  struck  out:  "not  more 
than  four  names". 

Mr.  ROOT  declared  that  he  agreed  with  M. 
(Hagerup  concerning  the  difficulties  of  ar- 
ranging a  meeting  at  the  Hajguie,  and  that  he 
supported  M.  Loder's  proposals.  He  thought 
that  the  candidates  nominated  should  not  belong 
exclusively  to  the  same  country  as  those  who 
nominated  them.  On  the  other  hand  members 
of  the  Court  would  not  consider  the  nomination 
of  candidates  a  sufficient  reason  for  coming  to 
the  Hague.  Besides  it  was  a  considerable  and 
costly  undertaking  to  call  a  meeting  of  this  na- 
ture. Distant  countries  could  not  send  their  re- 
presentative, and  the  result  would  be  either  that 
there  would  be  no  meeting,  or  that  it  would 
be  very  small,  or  would  consist  of  second  rate 
men ;  but  the  Court  must  not  be  discredited,  and 
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cre"diter  la  Cour  et  avant  tout  ne  pas  lui  assigner 
une  tache  qu'elle  serait  hors  d'e"tat  d'accomplir 
de  facon  satisfaisante. 

On  a  besoin  de  1'opinion  e"claire"e  d'hommes 
venant  des  regions  ou  vivent  les  candidate  eVen- 
tuels;  pas  ne'cessairement  du  meme  pays,  mais 
de  contr^es  appartenant  au  m£me  systeme  juri- 
dique.  II  sera  difficile  de  trouver  des  juges  parce 
qu'il  faut  des  hommes  qui  soient  en  meme  temps 
dignes  de  cette  haute  fonction  et  disposes  k  la 
remplir.  On  obtiendra  a  cet  e"gard  les  renseigne- 
ments  les  plus  satisfaisants  en  s'adressant  au 
groupe  d'Etats  auquel  appartient  le  pays  du  can- 
didat.  Les  membres  de  la  Cour  permanente  pro- 
venant  de  ce  groupe  d'Etats,  pourront  donner  tous 
les  details  ndcessaires,  mais  ils  seront  mieux  pla- 
ced pour  les  donner  dans  leur  milieu  normal  qu'a 
La  Haye.  Ils  auront  a  s'assurer,  non  seulement 
qu'un  individu  a  la  competence  requise,  mais 
aussi  qu'il  est  dispose"  a  accepter  le  poste  qu'on 
lui  offre. 

Mr.  Root  pense  qu'a  cet  £gard,  les  membres 
de  la  Cour  venant  de  pays  appartenant  au  meme 
groupe,  pourront  utilement  se  consulter;  comme 
groupes  de  cet  ordre,  il  mentionne:  les  Etats- 
Unis  et  le  Canada,  1'Ame'rique  du  Sud  et  1'Es- 
pagne,  les  pays  de  1'Europe  orientale  et  de 
1'Europe  septentrionale  etc. 

Mr.  Root  croit  que  ces  conferences  officieu- 
ses  formeraient  la  source  la  plus  pr6cieuse  d'in- 
formations  k  laquelle  puissent  puiser  les  electeurs. 
Chaque  pays  ne  doit  done  pas  nornmer  exclusive- 
ment  ses  nationaux;  il  admet  cependant  que  la 
formule  proposee  a  cet  effet  par  M.  Loder  se 
heurte  k  des  difficulte's  d'ordre  pratique.  Aussi 
Mr.  Root  propose-t-il  qu'une  moitie  seulement 
des  candidats  soit  composed  d'etrangers.  II  vou- 
drait  egalement  fixer  a  quatre  le  maximum  des 
candidats  a  presenter. 


M.  HAGERUP  montre  le  danger  qu'il  y  au- 
rait  a  avoir  un  nombre  trop  restreint  de  can- 
didats. 

Mr.  ROOT  ne  croit  pas  que  ce  danger  existe. 
Le  President  craint  meme  que  le  nombre  des 
candidats  ne  soit  trop  grand.  A  cet  dgard  Mr. 
Root  remarque  que  chaque  Etat  a  le  droit  de 
nommer  quatre  membres  k  la  Cour  d'arbitrage, 
et  pourtant  le  nombre  total  de  ces  membres  est 
seulement  de  130.  II  ne  croit  pas  qu'il  y  ait  des 
difficulte's  a  faire  le  choix  sur  une  liste  de  cette 
ctendue.  D'autre  part,  il  croit  qu'on  pourrait  sti- 
puler  que  si  un  Etat  manquait  k  son  devoir  de 
presenter  le  nombre  requis  de  candidats,  le  Secrd- 


it  would  be  a  most  dangerous  thing  to  impose 
a  task  upon  it  that  it  could  not  carry  out  in 
a  satisfactory  way. 

There  was  need  for  the  enlightened  opinion  of 
men  coming  from  those  parts  of  the  world  where 
the  prospective  candidates  lived;  not  necessarily 
from  the  same  country,  but  from  countries  be- 
longing to  the  same  legal  system.  It  would  be 
very  difficult  to  find  judges,  because  men  who 
were  at  the  same  time  worthy  and  willing  to 
accept  appointment  were  required.  Information 
on  this  point  would  be  best  obtained  from  the 
group  of  States  to  which  the  native  country  of 
the  candidate  belonged.  The  members  of  the 
Permanent  Court  coming  from  these  groups  of 
States  could  give  all  the  information  necessary, 
but  they  would  be  better  able  to  give  this  infor- 
mation in  their  own  country  than  at  the  Hague. 
They  would  have  to  make  sure,  not  only  that  an 
individual  possessed  the  required  qualifications, 
but  also  that  he  was  willing  to  accept  the  ap- 
pointment offered. 

Mr.  Root  thought  that,  in  this  connection, 
the  members  of  the  Court  coming  from  countries 
belonging  to  the  same  group,  might  profitably 
consult  each  other;  such  groups  were :  the  United 
States  and  Canada,  South  America  and  Spain, 
the  countries  of  Eastern  Europe  and  those  of 
Northern  Europe  etc. 

He  thought  that  such  private  conferences 
would  be  the  most  valuable  source  of  information 
upon  which  the  electors  could  draw.  Mr.  Root 
thought  therefore  that  each  country  should  not 
exclusively  nominate  its  own  subjects.  He 
acknowledged  however  that  the  clause  proposed 
by  M.  Loder  with  this  object,  would  encounter 
difficulties  of  a  practical  nature.  Mr.  Root 
therefore  proposed  that  one  half  only  of  the 
candidates  should  be  foreigners.  He  also  wished 
td  fix  the  maximum  number  of  candidates  at  four. 

M.  HAGERUP  pointed  out  the  danger  of 
restricting  the  mimber  of  candidates  to  too  low 
a  figure. 

Mr.  ROOT  did  not  think  that  this  danger 
existed.  The  President  even  feared  that  the 
number  of  candidates  would  be  too  large.  In  this 
connection  Mr.  Root  said  that  each  State  had 
the  right  to  appoint  four  members  of  the  Court 
of  Arbitration,  and  yet  the  whole  number  of 
these  members  only  amounted  to  130.  He  did 
not  think  there  would  be  any  difficulty  in  making 
a  choice  from  a  list  of  this  size.  On  the  other 
hand  he  thought  that  it  might  be  stipulated  that 
if  a  State  did  not  fulfil  its  duty  of  nominating 
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*aire-General  de  la  Societe  des  Nations  devrait 
le  lui  rappeler. 

Mr.  Root  fait  valoir  que  le  nombre  de  4 
aurait  un  autre  a  vantage;  on  pourrait  esperer 
rencontrer  dans  les  divers  pays  une  concordance 
d'opinions  telle  que  1'election  se  trouverait  assuree 
ipso  facto;  1'Assemblee  et  le  Conseil  n'oseraient 
pas  aller  a  Tencontre  de  cette  opinion.  A  ce  pro- 
pos  il  rappelle  1'experience  qu'il  a  faite  aux 
Etats-Unis,  lorsqu'il  a  du  seconder  le  President 
dans  le  choix  des  juges  federaux  pour  la  partie 
du  pays  a  laquelle  il  appartient.  II  s'y  est  rendu 
et  a  consulte  les  hommes  les  plus  autorises;  il 
s'est  assure  si  les  personnes  qu'on  lui  designait 
etaient  disposees  a  accepter  la  nomination,  et 
apres  maintes  tentatives,  il  est  parvenu  a  trouver 
un  candidat  de  valeur,  et  disponible. 

Mr.  Root  croit  qu'il  faut  proceder  de  la  meme 
facon  pour  1'election  des  juges  a  la  Cour  per- 
manente.  II  est  convaincu  que  ce  ne  sera  qu'apres 
ja  premiere  election  que  les  Etats  chercheront 
a  faire  entrer,  dans  la  Cour,  un  de  leurs  ressor- 
tissants.  Plus  tard,  la  Cour  elle-meme,  par  1'in- 
termediaire  du  Secretaire  General  de  la  Societe 
ies  Nations,  demandera  aux  peuples  des  diver- 
ses  parties  du  monde  de  designer  un  homme 
competent  qui  soit  dispose  a  sieger  a  la  Cour. 


Le  PRESIDENT  donne  lecture  d'un  sous- 
amendement  a  1'amendement  de  M.  Loder  de- 
jxisd  par  M.  de  Lapradelle. 

Le  sous-amendement  de  M.  de  Lapradelle 
est  ainsi  congu:  ,,Trois  mois  avant  1'election  d'un 
ou  de  plusieurs  juges,  le  Secretaire  General  de 
la  Societd  des  Nations  demande  par  e"crit  au 
gouvernement  des  Etats  Membres  de  la  Societe 
ties  Nations,  de  lui  adresser  une  liste  de  quatre 
personnes,  dont  seulement  deux  nationaux,  au 
plus,  qualifiers,  d'apres  lui,  pour  remplir  les  fonc- 
tions  de  juge". 

Le  Pre"sid)ent  dit  qu 'avant  le  d£pot  de  cet 
amendement,  il  avail  eu  1'impression  que-  1'accord 
etait  fait  sur  1'intervention  des  membres  de  la 
Cour  Permanente  d'Arbitrage  en  ce  qui  con- 
cerne  la  presentation  des  candidats.  II  continue 
a  estimer,  pour  sa  part,  qu'en  accordant  cette  pre- 
sentation a  1'areopage  des  grands  arbitres  inter- 
nationaux,  non  seulement  on  aurait  toutes  chances 
d'assurer  un  bon  choix,  mais  on  rendrait  service 
aux  Gouvernements  eux-memes,  qui  seraient  ainsi 
decharges  d'une  tache  qu'ils  ne  doivent  pas  de- 
sirer  remplir,  dont  ils  ne  s'acquitteraient  pas  ais6- 


the  required  number  of  candidates,  the  Secre- 
tary-General of  the  League  of  Nations  should 
remind  this  State  of  its  duty. 

Mr.  Root  pointed  out  that  the  number  4 
would  have  another  advantage:  it  might  be 
hoped  that  so  many  concordant  expressions  of 
opinion  would  be  obtained  from  the  various  coun- 
tries, that  the  election  would  be  thereby  virtually 
decided;  the  Assembly  and  the  Council  would 
not  venture  to  go  against  this  opinion.  At  this 
point  Mr.  Root  recalled  the  experience  he  had 
had  in  the  United  States,  when  assisting  the 
President  in  the  choice  of  federal  judges  for 
that  part  of  the  country  to  which  he  belonged. 
He  visited  the  district,  and  consulted  the  men 
who  had  most  knowledge  on  the  subject ;  he 
assured  himself  that  the  persons  suggested  to 
him  were  willing  to  accept  an  appointment,  and 
after  many  attempts  he  succeeded  in  finding  a 
candidate  who  was  both  desirable  and  available. 

Mr.  Root  thought  that  the  same  method 
should  be  used  in  the  election  of  the  judges  of 
the  Permanent  Court.  He  was  convinced  that  it 
would  only  be  on  the  first  occasion  that  .the 
States  would  try  to  obtain  the  appointment  of 
one  of  their  own  subjects  to  the  Court.  Later  on 
the  Court  itself,  through  the  agency  of  the  Se- 
cretary-General of  the  League  of  JSTations,  would 
ask  the  peoples  of  the  different  parts  of  the 
world  to  name  a  man  who  was  both  competent 
and  willing  to  accept  appointment  to  the  Court. 

The  PRESIDENT  read  an  amendment  to  M. 
Loder's  amendment,  submitted  by  M.  de  La- 
pradelle. 

M.  de  Laprade lie's  amendment  was  as 
follows :  "Three  months  before  the  election  of 
one  or  more  judges,  the  Secretary-General  of 
the  League  of  Nations  shall  request  the  Govern- 
ments of  the  States  which  are  Members  of  the 
League  of  Nations,  in  writing,  to  send  him  a 
list  of  four  persons,  of  whom  two  at  most  shall 
be  of  the  nationality  of  the  respective  States,  duly 
qualified  in  the  opinion  of  the  nominating  Go- 
vernment to  perform  the  duties  of  a  judge". 

The  President  said  that,  before  the  sub- 
mission of  this  amendment  he  had  been  under 
the  impression  that  the  Committee  was  agreed 
upon  the  subject  of  the  intervention  of  the  mem- 
bers of  the  Permanent  Court  of  Arbitration  in 
the  nomination  of  candidates.  He  held  to  his 
opinion  that,  by  entrusting  this  task  to  the  areo- 
pagus  formed  by  the  great  international  arbitra- 
tors, not  only  would  there  be  every  probability 
that  a  good  selection  would  be  made,  but  a 
service  would  be  rendered  to  the  Governments 
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ment,  qui  pr£terait  k  de  graves  critiques,  enga- 
gerait  pre'mature'ment  leur  responsabilite  et  pi6- 
jugerait  a  bien  des  egards  leur  attitude  lors  du 
vote  de'finitif.  Et  cette  tache  se  compliquerait 
peut-etre  de  facon  facheuse,  s'il  s'agissait  de 
choisir  des  candidats  dont  certains  appartien- 
draient  k  des  Etats  Strangers. 

Le  President  de"sire  remercier  M.  Hage- 
rup  de  1'appui  qu'il  a  bien  voulu  donner  a  diver- 
ses  reprises  k  ses  propositions.  Sans  revenir  sur 
le  fond  des  ide"es  qu'il  a  deVeloppdes,  le  Pr 6 si- 
dent  dent  a  signaler  que  son  but  a  e"te*  d'as- 
surer  la  meilleure  selection  possible  des  candi- 
dats et  qu'k  ce  point  de  vue,  apres  une  enquete 
approfondie  dans  les  divers  pays,  une  discussion 
pre"paratoire  par  un  college  compose  de  mem- 
bres de  la  Cour  d'Arbitrage  k  raison  d'un  par 
Etat,  lui  a  paru  la  meilleure  solution. 

Certains  membres  considerent  qu'au  point 
de  vue  pratique  une  telle  reunion  serait  diffi- 
cile. Elle  parait  cependant  au  President  be- 
aucoup  facilitee  par  le  fait  qu'un  seul  des  quatre 
membres  de  la  Cour  nommes  par  chaque  Etat, 
devrait  y  assister.  Les  quatre  membres  choisi- 
raient  ainsi  entre  eux  celui  qui  pourrait  le  plus 
facilement  se  de"placer  pour  quelques  jours. 

On  pourrait  croire,  k  premiere  vue,  que  la 
tache  a  remplir  n'est  pas  assez  importante  pour 
justifier  un  tel  de'placement;  mais  il  convient 
d'observer  qu'il  s'agit  de  former  une  liste  de  se*- 
lection  Iimit6e  de  candidats  k  la  Cour,  ce  qui 
donne  k  cette  liste  une  grande  importance.  Le 
President  estime  que  le  sentiment  d'un  de- 
voir important  k  remplir,  et  1'interet  considerable 
qui  est  en  jeu  suffiraient  pour  donner  1'assurance 
que  la  majorite"  des  membres  seront  presents.  II 
est  d'ailleurs  prevu  dans  son  avant-projet  que 
les  membres  empeche's  pourraient  envoyer  deux 
noms  avec  recommendation  motived.  Le  Pre- 
sident ne  doute  pas  qu'une  importante  Assem- 
blee  ne  se  r^unisse  pour  la  premiere  election  ou 
tous  les  sieges  seront  k  remplir,  et  pour  les  elec- 
tions partielles  qui  pourraient  survenir  en  dehors 
du  renouvellement  general,  •  le  reglement  k  adop- 
ter par  le  college  pourrait  preVoir  le  vote  par 
correspondance,  comme  1'a  fait  dans  des  condi- 
tions remarquables  et  fort  inte"ressantes  1'Institut 
de  Droit  International.  Nous  savons  tous  ,par 
experience  que  des  difficulte's  repre"sentees  a 
priori  comme  graves  se  resolvent  d'elles-memes 
par  le  jeu  des  institutions.  Que  le  Comite1  ne 
renonce  done  pas  trop  vite  k  un  proc&ie  de  s6- 
lection  qu'on  a  declare"  excellent,  qu'il  vise  plutot 
k  1'ameliorer  au  point  de  vue  pratique. 

Le  President  croij  qu'une  liste  de  candidats 
demesurement  longue  n'embarrassera  guere  peut- 


themselves;  they  would  be  relieved  of  a  task 
which  they  ought  not  to  desire,  which  they 
could  not  easily  perform,  which  would  subject 
them  to  serious  criticism,  prematurely  commit 
them  to  responsibility,  and  in  many  respects 
prejudice  their  attitude  at  the  actual  elections. 
In  addition,  further  complications  might  arise 
out  of  this  task  if  it  were  a  question  of  choosing 
candidates  some  of  whom  belonged  to  foreign 
States. 

The  President  wished  to  thank  M.  Hage- 
rup  for  the  support  he  had  given,  on  many 
occasions,  to  the  President's  proposals.  With- 
out again  going  deeply  into  the  ideas  which  he  had 
formulated,  the  President  wished  to  point  out 
that  his  object  had  been  to  assure  the  best  possi- 
ble choice  of  candidates,  and  for  this  purpose, 
after  exhaustive  enquiries  in  the  various  countries, 
it  seemed  to  him.  that  a  preliminary  discussion, 
by  an  electoral  body  composed  of  one  member 
of  the  Court  of  Arbitration  for  each  State,  was 
the  best  solution. 

He  said  that  some  members  considered  that 
such  a  meeting  would  be  difficult  from  a  prac- 
tical point  of  view.  The  President  thought 
however  that  it  would  be  much  facilitated  by 
the  fact  that  one  only  of  the  four  members  of 
the  Court  appointed  by  each  State  would  have  to 
take  part.  The  four  members  would  choose  from 
amongst  their  number  that  one  who  could  most 
easily  spare  the  time. 

It  might  be  thought  at  first  sight  that  the  task 
was  not  sufficiently  important  to  justify  a  irip  to 
the  Hague,  but  he  would  point  out  that  it  was 
al  question)  of  drawing  up  a  limited  list  of  specially 
selected  candidates  for  the  Court,  so  that  this 
list  would  be  very  important.  The  President 
thought  that  the  fact  that  it  was  such  an  im- 
portant duty,  and  the  great  interests  at  stake, 
would  suffice  to  ensure  the  presence  of  most  of 
the  members.  It  was  also  laid  down  in  his  scheme 
that  members  who  could  not  attend,  might  send 
two  names  with  detailed  recommendations.  For 
the  first  election,  at  which  all  the  seats  must 
be  filled,  the  President  did  not  doubt  that 
there  would  be  a  very  full  meeting;  in  the  case 
of  by-elections,  which  might  occur  apart  from 
the  periodical  general  elections,  the  rules  to  be 
adopted  by  the  college  might  provide  for  voting 
by  correspondence,  as  had  been  done  by  the 
"Institut  de  Droit  International"  under  notewor- 
thy and  extremely  interesting  conditions.  We  all 
know  by  experience  that  difficulties  represented 
beforehand  as  serious  often  disappear  of  their 
own  accord  by  the  normal  working  of  institu- 
tions. Let  us  not  give  up  too  soon  a  method  of 


—  411  — 


Ltre  certains  grands  Etats,  comme  la  Grande- 
Bretagne  qui  a  une  clientele  puissante  gravitant 
plus  ou  mo  ins  dans  sa  sphere;  mais  il  n'en  est 
pas  de  meme  pour  les  Etats  de  moindre  impor- 
tance, dont  les  presentations  seront,  en  quelque 
sorte,  noyees  dans  un  flot  de  candidats. 

Le  President  voit  bien  le  but  louable  pour- 
suivi  par  M.  Loder  quand  il  pr^conise  1'obli- 
gation  de  faire  porter  en  partie  le  choix  sur  des 
candidats  etrangers.  Mais  il  prevoit  un  monde 
de  difficultes,  d'ou  resulteront  probablement  des 
combinaisons  et  des  manoeuvres  regrettables.  Le 
President  prefererait  laisser,  en  cette  matiere, 
la  liberte  du  choix. 

Le  President  fait  observer  que  les  questions 
que  le  Comite  doit  resoudre  ont  des  aspects  fort 
multiples:  il  faut  tacher  de  ne  pas  s'engager  dans 
des  voies  qui  seraient  impraticables. 

Le  President  attendra,  pour  apprecier  le 
nouveau  systeme  propose  par  M.  de  Lapra- 
delle,  que  son  auteur  1'ait  expose.  A  premiere 
vue,  ce  systeme  apparait  au  President  comme 
une  formidable  regression  sur  les  idees  autour 
desquelles  semblaient  se  rallier  les  membres  du 
Comite  et  comme  une  tendance  regrettable  a 
consacrer  1'absolutisme  politique  des  gouverne- 
ments  en  matiere  de  justice  internationale. 


M.  DE  LAPRADELLE  a  la  parole  pour  de- 
fendre  l'amendement  qu'il  vient  de  presenter. 

II  a  ete  frappe,  dit-il,  de  1'impossibilite  d'abou- 
tir  sur  la  base  d'un  plan  qui  1'avait  d'abord  satis- 
fait.  II  avait  etc  seduit  par  1'id^e  de  reunir  a 
La  Haye  un  grand  college  electoral  compose 
d'un  membre  par  Etat,  investi  de  la  confiance 
de  son  gouvernement.  Ainsi  des  hommes  d'une 
haute  competence  juridique  et  d'une  grande  auto- 
rite  morale  presenteraient  une  double  liste,  et 
aucune  presentation  faite  en  dehors  de  cette 
reunion,  ne  serait  possible.  On  se  donnerait  mu- 
tuellement  tous  les  renseignements  possibles  sur 
les  candidats,  on  discuterait,  et  puis  on  procede- 
rait  a  un  vote  qui  selectionnerait  parmi  les  can- 
didats un  nombre  determine  de  personnes.  S'il 
y  avait  un  moyen  pratique  de  realiser  ces  reu- 
nions, M.  de  Lapradelle  n'hesiterait  pas  a 
se  rallier  a  ce  systeme. 

Mais  il  faut  tenir  compte  de  la  realite.  Tous 
les  pays  representes  a  la  Cour  d'Arbitrage  ne  se 


selection  which  has  been  admitted  to  be  excel- 
lent: let  us  rather  try  to  see  if  'it  cannot  be 
adapted  to  practical  use  by  means  of  improve- 
ments. 

The  President  thought  that  an  unduly  long 
list  of  candidates  would  not  perhaps  embarrass 
certain  great  States  like  Great  Britain  which  was 
in  close  relationship  with  many  important 
countries  and  had  a  wide  sphere  of  influence, 
but  it  was  not  the  same  for  States  of  lesser 
importance;  their  nominations  would  be,  so  to 
speak,  drowned  in  the  flood  of  candidates. 

As  to  the  obligation  to  choose  a  certain  num- 
ber of  foreign  candidates,  which  had  been  sug- 
gested by  M.  Loder,  the  President  clearly 
saw  the  praiseworthy  end  he  had  in  view,  but 
also  foresaw  a  host  of  difficulties,  which  would 
probably  result  in  collusion  between  neighbour- 
ing States  and  very  undesirable  intrigues.  The 
President  preferred  to  leave  a  free  choice 
open. 

The  President  pointed  out  that  the  ques- 
tions for  the  Committee  to  solve  were  many- 
sided  :  they  must  try  not  to  commit  themselves 
to  methods  which  might  prove  impracticable. 
The  President  would  not  give  an  appre- 
ciation of  the  new  system  proposed  by  M.  de 
Lapradelle  until  its  author  had  explained  it. 
At  first  sight  this  system  appeared  to  be  tremen- 
dous backsliding  from  the  ideas  upon  which  it 
seemed  that  the  members  of  the  Committee  were 
agreed,  and  to  tend  most  regrettably  to  give 
full  sway  to  the  absolutist  political  ideas  of  go- 
vernments, in  the  administration  of  international 
justice. 

M.  DE  LAPRADELLE  obtained  permission 
to  speak  to  defend  the  amendment  he  had  put 
forward. 

He  had  been  struck  by  the  impossibility  of 
success  upon  the  basis  of  a  plan  which  had  at 
first  sight  appeared  satisfactory  to  him.  He  had 
been  much  attracted  by  the  idea  of  assembling 
a  great  electoral  body  at  the  Hague,  consisting 
of  one  member,  in  whom  the  confidence  of  his 
government  was  placed,  for  each  State.  By  this 
method  men  possessing  great  legal  ability  and 
moral  authority  would  submit  a  double  list,  and 
no  nominations  could  be  made  except  by  means 
of  this  meeting.  All  possible  information  concer- 
ning the  candidates  would  be  obtained,  a  discus- 
sion would  follow,  and  then  a  vote  would  be  taken 
by  which  a  certain  number  of  persons  would  be 
chosen  from  amongst  the  candidates.  If  there 
were  any  practical  means  of  bringing  these  meet- 
ings about,  M.  de  Lapradelle  would  not 
hesitate  to  support  this  system. 
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trouvent  pas  assez  pres  du  lieu  de  reunion  pour 
pouvoir  envoyer  des  repr^sentants  qualifies.  Us 
pourraient  envoyer  des  reprdsentants  ad  hoc,  par 
exemple  leurs  agents  cliplomatiques,  mais  cela  ne 
suffirait  pas.  II  faut  que  les  membres  du  college 
electoral  soient  des  jurisconsultes  specialises, 
capables  de  discuter  les  noms  des  candidats  en 
pleine  connaissance  de  cause.  Or,  cet  ideal  est 
irrealisable.  La  reunion  comprendrait  probable- 
ment  des  hommes  de  second  ordre;  ceux  qui  se 
trouvent  &  proximite  et  ceux  qui  sont  inoccupes. 
II  en  resulterait  des  coalitions  et  des  intrigues, 
surtout  si  Ton  devait  presenter  un  juge  par  Etat. 
Plus  tard,  les  Etats  non-reprdsentes  a  la  reunion 
se  revolteraient  centre  des  decisions  auxquelles 
ils  n'ont  pas  participe".  M.  de  Lapradelle  croit 
done  que  1'idee  d'un  grand  college  electoral  est 
impossible  a  realiser. 

II  se  toume  alors  vers  le  systeme  du  projet 
R  o  o  t — P  h  i  1 1  i  m  o  r  e,  tel  qu'il  a  e"t£  amende  par 
M.  Loder,  d'apres  lequel  les  presentations  se 
feraient  par  groupes  nationaux  et  par  ecrit.  Ce 
systeme  a  1'avantage  d'etre  simple,  mais  il  pre- 
sente  en  mf-me  temps  des  inconvenients  d'ordre 
pratique.  Rien  n'est  plus  facile  que  de  prier  les 
membres  de  la  Cour  d'Arbitrage  d'un  certain 
pays  de  designer  un  ou  deux  candidats  de  leur 
nationalite.  Mais  alors  se  pose  la  question:  peu- 
vent-ils  se  designer  eux-memes?  M.  de  Lapra- 
delle ne  le  croit  pas;  et  pour  les  autres  juris- 
consultes de  la  me'me  nationality  a  designer,  il 
.fait  valoir  que  tous  les  juristes  d'un  pays  eprou- 
vent,  a  regard  les  uns  des  autres,  des  sentiments 
d'amitie  ou  d'antipatie,  ce  qui  rendrait  difficile 
d'arriver  k  une  presentation  unanime  et  loyale. 

En  ce  qui  concerne  la  designation  de  juristes 
etrangers,  le  cas  n'est  plus  le  meme.  Les  mem- 
bres d'un  certain  *groupe  national  se  sentiront 
plus  'indifferents,  et  il  leur  sera  par  consequence 
plus  facile  d'arriver  a  1'unanimite. 

M.  de  Lapradelle  est  favorable  a  la  for- 
mule  du  projet  R  o  o  t — P  h  i  1  1  i  m  o  r  e,  avec 
1'amendement  de  M.  Loder,  parce  qu'il  est  fa- 
vorable a  1'idee  de  faire  designer  les  candidats 
par  des  groupes  etrangers.  II  fait  valoir  qu'il  y 
a  de  jeunes  Etats  qui  n'ont  pas  encore  parmi 
leurs  nationaux  des  candidats  d'une  competence 
suffisante.  Ces  Etats  ne  voudront  cependant  pas 
renoncer  a  leur  droit  de  presentation,  et  designe- 
ront  forcement  des  candidats  etrangers.  M.  de 
Lapradelle  croit  qu'on  obtiendra  ainsi  les 
meilleures  presentations.  Ce  seront  en  effet  les 
presentations  les  plus  'desinteressees,  et  les  plus 
conformes  a  1'esprit  international. 

Dans  cet  ordre  d'idees,  M.  de  Lapradelle 
prefere  une  consultation  nationale  sans  avoir  re- 


But  realities  must  be  taken  into  account.  All 
the  countries  represented  on  the  Court  of  Arbi- 
tration are  not  sufficiently  near  the  meeting  place 
to  be  able  to  send  qualified  representatives.  They 
might  send  representatives  ad  hoc;  for  instance 
their  diplomatic  agents;  but  that  would  not  suf- 
fice. The  members  of  the  electoral  body  must 
be  specialised  jurisconsults,  able  to  discuss  the 
various  candidates  with  a  full  knowledge  of  their 
respective  merits.  But  this  ideal  could  riot  ba 
realised.  The  meeting  would  probably  include 
second  rate  men:  those  who  happened  to  be 
near  and  those  who  were  unoccupied.  Coalitions 
and  intrigues  would  follow,  especially  if  each 
State  had  to  nominate  one  judge  only.  Later 
on  those  States  which  were  not  represented  at 
the  meeting  would  object  to  decisions  in  which 
they  had  not  taken  part.  For  this  reason  M.  de 
Lapradelle  thought  that  the  idea  of  a  great 
electoral  college  could  not  be  realised. 

He  then  turned  to  the  system  of  the  R  o  o  t— 
Phillimore  plan,  as  amended  by  M.  Loder. 
According  to  this  system,  the  nomination  of  can- 
didates would  be  made  by  each  national  group 
and  in  writing.  It  had  the  advantage  of  being 
simple,  but  also  involved  difficulties  of  a  prac- 
tical nature.  Nothing  was  more  easy  than  to 
ask  the  members  of  the  Court  of  Arbitration, 
belonging  to  a  certain  country,  to  nominate  one 
or  two  candidates  of  their  own  nationality.  The 
question  however  then  arose :  could  they  nomi- 
nate themselves?  M.  de  Lapradelle  did  not 
think  so;  further,  in  connection  with  the  nomi- 
nation of  other  jurisconsults  of  the  same  natio- 
nality, he  pointed  out  that  all  the  jurists  of  a 
country  are  either  bound  by  ties  of  friendship 
or  have  a  feeling  of  antipathy  towards  each 
other;  under  such  circumstances  a  thoroughly 
unanimous  and  disinterested  selection  would  be 
difficult.  As  to  the  choice  of  foreign  jurists  the 
position  was  quite  different.  The  members  of 
a  particular  national  group  would  be  more  im- 
partial towards  them;  it  would  be  easier  for  it, 
therefore,  to  come  to  an  unanimous  decision. 

M.  de  Lapradelle  was  well  disposed  to 
the  formula  of  the  Root — Phillimore  plan 
as  amended  by  M.  Loder,  because  it  favoured 
the  idea  of  the  nomination  of  candidates  by 
groups  of  foreigners.  He  pointed  out  that  there 
were  young  States  who  did  not  yet  possess  can- 
didates of  their  own  nationality  with  the  required 
qualifications ;  nevertheless  such  States  would 
not  wish  to  renounce  their  right  of  nominating 
candidates  and  would  be  obliged  to  select  foreign 
candidates.  M.  d  e  Lapradelle  thought  that 
the  best  candidates  would  be  obtained  in  this 
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cours  aux  membres  nationaux  de  la  Cour  d' Ar- 
bitrage. II  ne  faut  pas  perdre  de  vue  que  ces 
membres  sont  nomme's  par  des  gouvernements  et 
que  par  consequent  ce  seront  les  gouvernements 
qui  agiront  par  leur  intermediate.  Dans  ces  con- 
ditions, ne  vaut-il  pas  mieux  remonter  a  la  source 
et  confier  directement  aux  gouvernements  la  pre"- 
sentation  des  candidats? 

Aux  termes  de  I'amendement  presente  par  M. 
de  Lapradelle,  les  gouvernements  designe- 
raient  quatre  candidats  dont  un  ou  deux  de  leur 
propre  nationalite.  Afin  d'assurer  la  presentation 
d'etrangers,  la  presentation  devrait  etre  rendue 
obligatoire,  et  1'obligation  garantie  par  une  sanc- 
tion: 1'Etat  qui  n'exerce  pas  son  droit  de  pr£sen- 
tation  perdrait  son  droit  de  vote  a  1'election  de- 
finitive. Les  gouvernements  devraient  consulter 
les  corps  scientifiques  les  plus  compe'tents.  Ainsi 
on  assurerait,  dans  la  mesure  du  possible,  des 
presentations  desinte"ressees  et  portant  sur  des 
personnes  autorisees. 

La  designation  par  les  gouvernements  serait 
une  sorte  de  plebiscite.  Elle  aurait,  entre  autres, 
les  avantages  suivants:  on  serait  certain  que  les 
candidats  proposes  sont  disposes  a  accepter  une 
nomination;  on  serait  sur  que  les  meilleurs  can- 
didats seront  presented,  et  on  n'aurait  pas  a 
craindre  le  mecontentement  des  gouvernements, 
dont  on  me"nagerait  -les  susceptibilites  en  leur 
confiant  la  presentation. 

M.  de  Lapradelle  voit  bien  les  difficulty's 
du  systeme  qu'il  propose,  mais  il  croit  cependant 
que  les  avantages  1'emportent.  C'est  pourquoi  il 
recommande  a  1'attention  du  Comite"  son  amen- 
dement,  qu'il  propose  qu'on  considere  comme  un 
sous-aniendement  k  celui  de  M.  Loder. 


Le  PRESIDENT  pense  que  le  systeme  prdco- 
par  M.  de  Lapradelle  eliminera  les  mem- 
bres de  la  Cour  Permanente  d' Arbitrage  et  ren- 
dra  inevitables  des  negotiations  et  des  intrigues 
cliplomatiques. 

M.  DE  LAPRADELLE  ne  partage  pas  cet 
avis.  Les  gouvernements  se  borneront  a  consul- 
ter les  corps  compe'tents. 

Le    PRESIDENT    croit   que    M.    de    Lapra- 
delle meconnait  1'influence  des  considerations 


way.  Such  nominations  would  be  the  most  disin- 
terested, and  the  most  in  accordance  with  a  true 
international  spirit. 

For  these  reasons,  M.  de  Lapradelle  pre- 
ferred a  system  of  selection  by  consultation 
within  a  State  without  recourse  to  the  na- 
tional members  of  the  Court  of  Arbitration. 
It  must  be  remembered  that  these  members  are 
appointed  by  the  governments  and  that  conse- 
quently, they  would  only  be  the  agents  of  the 
governments.  Under  these  circumstances,  would 
it  not  be  better  to  go  to  the  source  and  entrust 
the  selection  of  candidates  directly  to  the  go- 
vernments themselves  ? 

According  to  the  amendment  presented  by  M. 
d  e  Lapradelle,  governments  would  nominate 
four  candidates,  of  whom  one  or  two  would  be 
of  their  own  nationality.  In  order  to  ensure  the 
inclusion  of  foreigners,  the  nominations  should 
be  made  compulsory,  and  compliance  should  be 
enforced  by  a  penalty :  any  State  which  did 
not  use  its  right  of  nomination  should  lose  its 
right  to  vote  at  the  actual  election.  The  govern- 
ments should  consult  the  most  competent  scien- 
tific bodies.  In  this  way  the  disinterested  nomi- 
nation of  duly  qualified  persons  would  be  as- 
sured as  far  as  possible. 

The  selections  made  by  the  governments 
would  be  of  the  nature  of  a  plebiscite.  The  fol- 
lowing advantages,  among  others,  would  accrue: 
it  would  be  certain  that  the  proposed  candidates 
were  prepared  to  accept  an  appointment ;  it  would 
also  be  certain  that  the  best  candidates  would  be 
submitted,  and  there  would  be  no  occasion  to 
fear  dissatisfaction  amongst  the  governments, 
whose  susceptibilities  would  have  been  soothed 
since  they  were  entrusted  with  the  nominations. 

M.  de  Lapradelle  fully  understood  the  dif- 
ficulties of  the  system  he  suggested,  but  he 
nevertheless  thought  that  the  advantages  out- 
weighed them.  For  this  reason  he  recommended 
his  amendment  to  the  attention  of  the  Committee, 
and  he  proposed  that  it  should  be  considered 
as  a  further  amendment  to  that  of  M.  Loder. 

The  PRESIDENT  thought  that  the  system 
proposed  by  M.  de  Lapradelle  would  elimi- 
nate the  members  of  the  Permanent  Court  of 
Arbitration  and  render  political  bargains  and 
diplomatic  intrigues  inevitable. 

M.  DE  LAPRADELLE  did  not  share  this  opi- 
nion. The  Governments  would  limit  themselves 
to  consulting  competent  bodies. 

The  PRESIDENT  thought  that  M.  de  La- 
pradelle underestimated  the  effect  of  the  poli- 
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politiques   qui  entreront  en  jeu,   si  le  choix  est 
i  onfie  aux  gouvernemehts. 

M.  ADATCI  a  toujours  e"t£  pre'occup^  quant 
k  la  possibility  de  r^aliser  dans  la  pratique  les 
pro  jets  Root — Phillimore  et  Descamps. 
Les  membres  du  Japon  a  la  Cour  Permanente 
d'Arbitrage  se  trouvent  dans  leur  pays,  en  Ameri- 
que  et  en  Europe.  Ceux  qui  sont  au  Japon  ne 
pourront  pas  venir  singer  a  un  college  electoral. 
II  serait  presque  impossible  a  ces  membres,  dis- 
perses comme  ils  le  sont,  de  se  mettre  d'accord 
sur  une  presentation.  C'est  pourquoi  il  n'a  pas 
ete  tout  a  fait  satisfait  des  dispositions  du  projet 
Root — Phillimore,  au  sujet  des  pre"senta- 
tions.  Son  inquietude  a  ete  dissip^e  par  le  sous- 
amendement  de  M.  de  Lapradelle,  d'apres  le- 
quel  les  candidats  seront  d^signes  par  les  gou- 
vernements.  II  n'a  pas  encore  d'opinion  arrete"e 
sur  la  deuxieme  partie  du  sous-amendement,  c'est- 
a-dire  sur  la  presentation  de  candidats  non  na- 
tionaux,  mais  il  desire  affirmer  qu'il  se  rallie  a 
la  premiere  partie  de  I'amendement. 


Selon  M.  HAGERUP  on  se  trouve  en  presence 
de  deux  questions;  celle  du  nombre  des  candi- 
dats et  celle  de  la  me"thode  de  presentation.  Pour 
la  premiere,  il  n'est  pas  convaincu  que  le  chiffre 
de  4  soit  satisfaisant.  II  faut  donner  aux  corps 
charges  de  la  presentation  1'occasion  de  presenter 
autant  de  candidats  qu'il  y  a  de  vacances.  Et  s'il 
est  possible  qu'k  un  moment  donne  il  n'y  ait 
qu'une  seule  vacance,  il  se  peut  aussi  qu'il  y  en 
ait  plus  de  dix.  C'est  pourquoi  il  propose  qu'on 
decide  qu'il  y  aura  autant  de  candidats  par  Etat 
qu'il  y  a  de  vacances  a  remplir. 

II  y  a  une  autre  raison,  d'ordre  politique 
celle-la,  qui  s'oppose  a  1'adoption  du  nombre  de 
4.  S'il  est  facile  de  designer  les  candidats  natio- 
naux,  on  se  heurte  a  de  graves  difficultes  lors- 
qu'il  s'agit  de  la  presentation  de  candidats  etran- 
gers.  Des  considerations  politiques  entrent  en 
jeu.  II  est  impossible  de  ne  pas  froisser  les  sus- 
ceptibilites  de  certains  Etats.  Ce  point  de  vue  a 
une  importance  particuliere  si  ce  sont  les  gou- 
vernements  et  non  les  membres  de  la  Cour  d'Ar- 
bitrage, qui  font  les  presentations.  Certes,  la  de- 
signation doit  se  faire  en  dehors  de  toute  in- 
fluence politique,  mais  il  faut  tenir  compte  aussi 
des  realites. 

M.  Hagerup  prie  done  les  membres  de  con- 
siderer  serieusement  les  objections  qu'il  a  soule- 
vees  et  qu'il  exprime  sous  forme  d'amendement, 
en  proposant  qu'on  ajoute  k  1'article  6  du  pro- 
jet  Root — Phillimore  1'article  6  du  projet 


tical  considerations  which  would  come  into  play 
if  governments  were  called  upon  to  make  the 
selections. 

M.  ADATCI  had  always  had  doubts  regarding 
the  possibility  of  the  practical  realisation  of  the 
R  o  o  t — P  h  i  1 1  i  m  o  r  e  and  Descamps  plans. 
The  Japanese  members  of  the  Permanent  Court 
of  Arbitration  were  in  their  own  country,  or  in 
America,  or  in  Europe.  Those  who  were  in  Japan 
would  not  be  able  to  take  part  in  a  meeting  of 
the  electoral  body.  It  would  be  almost  impos- 
sible for  the  members,  scattered  as  they  were, 
to  come  to  an  agreement  concerning  the  com- 
position of  a  list.  For  this  reason  he  had  not 
been  quite  satisfied  with  the  arrangements  con 
tained  in  the  Root — Phillimore  project  con- 
cerning the  nominations.  His  anxiety  had  been 
set  at  rest  by  the  further  amendment  of  M.  de 
Lapradelle,  according  to  which  the  candi- 
dates would  be  chosen  by  the  governments.  He 
had  not  yet  formed  a  definite  opinion  concerning 
the  second  part  of  the  amendment,  that  is  to 
say,  on  the  nomination  of  foreign  candidates,  but 
he  wished  to  state  that  he  supported  the  first 
part  of  the  amendment. 

M.  HAGERUP  said  that  they  were  faced  with 
two  problems :  the  number  of  the  candidates, 
and  the  method  of  nomination.  As  to  the  first  he 
was  not  convinced  that  the  number  4  was 
satisfactory.  The  bodies  entrusted  with  the  no- 
mination must  be  enabled  to  nominate  as  many 
candidates  as  there  were  vacancies.  And  though 
it  might  be  that  at  a  given  moment  there  would 
be  only  one  vacancy,  it  might  also  happen  that 
there  were  more  than  ten.  For  this  reason  lie 
proposed  that  each  State  should  submit  as  many 
candidates  as  there  were  vacancies  to  be  filled. 

There  was  another  reason  against  the  adoption 
of  the  number  4;  a  reason  of  a  political  nature. 
Though  it  might  be  easy  to  select  national  can- 
didates, serious  difficulties  would  be  encountered 
in  the  nomination  of  foreign  candidates.  Political 
considerations  would  come  into  play.  It  would 
be  impossible  to  avoid  hurting  the  feelings  of 
certain  countries.  This  point  of  view  would  have 
much  more  weight  if  the  governments  were  the 
nominators,  than  if  the  groups  of  members  of 
the  Court  of  Arbitration  selected  the  candidates. 
There  is  no  doubt  that  the  selection  must  be 
made  independently  of  any  political  influence, 
but  practical  considerations  must  be  taken  into 
account. 

For  this  reason  M.  Hagerup  asked  the  mem- 
bers to  give  serious  consideration  to  the  objec- 
tions he  had  put  forward.  He  expressed  these 
objections  in  the  form  of  an  amendment  by  pro- 
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des  Cinq  Puissances  (pour  les  details  de  1'amen- 
dement  voir  plus  haut). 

S'adressant  a  Mr.  Root,  M.  Hagerup  dit 
qu'il  se  peut  qu'un  groupe  veuille  se  borner  a  ne 
presenter  qu'un  candidat  national.  II  se  peut  aussi 
qu'il  n'y  ait  aucune  presentation  de  faite.  Mr. 
Root  a  dit  que,  dans  ce  cas,  le  Secretaire-Gene- 
ral de  la  Societd  des  Nations  inviterait  le  corps 
presentateur  a  remplir  son  devoir.  Mais  les  grou- 
pes  des  membres  de  la  Cour  d'Arbitrage  n'ont 
pas  de  devoirs  a  cet  egard.  Par  centre,  on  peut 
ooncevoir  un  devoir  qui  oblige  des  gouverne- 
ments.  Sur  ce  point  particulier,  la  proposition  de 
M.  de  Lapradelle  off  re  un  avantage  d'ordre 
formel. 

Sur  la  question  de  fond,  celle  de  savoir  si  la 
presentation  doit  se  faire  par  les  gouvernements 
ou  par  les  membres  de  la  Cour  d'Arbitrage,  M. 
Hagerup  est  d'accord  avec  le  President. 
II  faut  eviter  1'intervention  des  gouvernements 
avant  la  presentation  afin  d'assurer  aux  elections 
un  maximum  d'autorite.  Les  gouvernements  au- 
ront  tout  loisir  d'exprimer  leur  point  de  vue  dans 
le  Conseil  et  dans  1'Assemblee.  L'essentiel  c'est 
de  donner  le  droit  de  presentation  a  des  person- 
nes  qui  soient,  autant  que  possible,  independantes 
de  leurs  gouvernements  et  etrangeres  a  des  con- 
siderations politiques.  Pour  cette  raison,  tout  en 
lui  reconnaissant  certains  avantages,  M.  Hage- 
rup ne  peut  pas  se  rallier  a  1'idee  de  M.  de 
Lapradelle. 


LORD  PHILLIMORE  dit  que  Mr.  Root  et 
lui  sont  disposes  a  accepter  1'amendement  de  M. 
Loder  sous  sa  forme  originale  (article  2  des 
amendements  de  M.  Loder,  abstraction  faite 
du  sous-amendement).  L'addition  que  vient  de 
proposer  M.  Loder  parait  inacceptable  a  L o  r d 
Phillimore.  En  effet,  si  la  Grande-Bretagne 
n'etait  autorisee  a  designer  qu'un  candidat  natio- 
nal, elle  aurait  des  difficultes  avec  ses  dominions. 
Elle  n'a  pour  le  moment  qu'une  place  dans  la 
Cour  d'Arbitrage,  mais  elle  en  a  six  dans  1'Assem- 
blee  de  la  Societe"  des  Nations.  II  faut  qu'elle  soil 
a  meme  de  nommer  au  moins  deux  candidats 
nationaux. 

Lord  Phillimore  rappelle  que  le  nombre 
de  4  represente  une  solution  transactionnelle. 
Lord  Phillimore  aurait  prefeie"  donner  toute 
libertd  aux  corps  presentateurs,  mais  il  a  cru 
devoir  tenir  compte  de  1'idee  exprimee  par  le 
President  lorsqu'il  a  dit  qu'il  y  aurait  une 
cohue  de  candidats.  II  trouve  cependant  le  nom- 
bre de  4  satisfaisant,  mais  il  rappelle  que  la  pro- 


posing that  Article  6  of  the  project  of  the  Five 
Powers  should  be  added  to  Article  6  of  the 
R  o  o  t— P  h  i  1 1  i  m  o  r  e  project  (for  the  details  of 
the  amendment  see  above). 

Addressing  Mr.  Root,  M.  Hagerup  said 
that  it  was  possible  that  a  group  might  wish  to 
limit  itself  to  submitting  one  national  candidate 
only.  It  was  also  possible  that  no  nomination 
might  be  made.  Mr.  Root  had  said  that  under 
these  circumstances  the  Secretary  of  the  League 
of  Nations  would  request  the  nominating  bodies 
to  carry  out  their  duty.  The  groups  of  members 
of  the  Court  of  Arbitration,  however,  had  no  duty 
in  this  respect.  On  the  other  hand,  it  could  be 
considered  as  a  duty  of  the  governments.  In 
this  particular  respect  M.  de  Lapradelle's 
proposal  offered  an  advantage  of  a  positive 
nature. 

Upon  the  main  question,  the  question  whether 
the  nomination  should  be  carried  out  by  the 
governments  or  by  the  members  of  the  Court 
of  Arbitration,  M.  Hagerup  agreed  with  the 
President.  The  intervention  of  the  Govern- 
ments before  the  nominations  must  be  avoided 
in-  order  to  make  the  elections  as  authoritative 
as  possible.  The  governments  would  have  every 
opportunity  of  expressing  their  views  in  the 
Council  and  the  Assembly.  The  essential  point 
was  to  give  the  right  of  nomination  to  persons 
who  were  independent  of  their  governments  and 
above  political  considerations.  For  this  reason 
M.  Hagerup  could  not  support  M.  de  Lapra- 
delle's idea,  although  he  recognised  that  it  had 
certain  advantages. 

LORD  PHILLIMORE  said  that  Mr.  Root 
and  he  were  disposed  to  accept  M.  Loder's 
amendment  in  its  original  form  (Article  2  of  M. 
L  o  cl  e  r's  amendments,  not  including  the  addi- 
tional amendment).  The  addition  just  proposed  by 
M.  Loder  was  inacceptable  to  Lord  Philli- 
more because,  if  Great  Britain  were  only  autho- 
rised to  nominate  one  national  candidate,  she 
would  be  put  in  a  difficult  position  with  regard 
to  her  dominions.  She  had,  at  the  moment,  only 
one  place  on  the  Court  of  Arbitration,  but  she  had 
six  in  the  Assembly  of  the  League  of  Nations. 
She  must  be  able  to  nominate  at  least  two  natio- 
nal candidates. 

Lord  Phillimore  recalled  the  fact  that 
the  number  4  represented  a  compromise.  He 
would  have  preferred  to  have  given  a  free  hand 
to  the  nominating  bodies,  but  he  had  felt  that 
he  must  take  into  account  the  view  held  by  the 
President;  namely  that  there  would  be  an 
unwieldy  number  of  candidates.  He  thought 
however  that  the  number  4  was  satisfactory 
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position  de  M.   Hagerup  aurait  pour  effet  de 
donner  un  plus  grand  nombre  de  candidats. 

Apres  les  discours  de  M.  de  Lapradelle  et 
du  President,  Lord  Phillimore  croit  de- 
voir souligner  le  caractere  transactionnel  du  pro- 
jet  Root — Phillimore.  S'ilaccepte  la  pre'sen- 
tation  par  la  Cour  d'Arbitrage,  c'est  pour  se 
rapprocher  du  President,  car  il  semblait  que 
1'accord  e"tait  en  train  de  se  faire  sur  cette  ide"e. 
Mais  si  1'on  abandonne  cette  ide"e,  a  la  suite  de 
M.  de  Lapradelle,  la  nature  transactionnelle 
du  projet  disparait,  et  aussi  1'accord. 

Personnellement,  Lord  Phillimore  croit 
que  1'idee  de  M.  d  e  L  a  p  r  a  d  e  1 1  e  est  juste,  mais, 
dans  un  esprit  de  conciliation,  il  preiere  s'en  tenir 
a  la  transaction  que  repr^sente  le  projet  Root— 
Phillimore. 

A  cet  e"gard,  il  desire  cependant  faire  valoir 
que,  lorsque  le  President  parle  comme  si  ce 
n'&ait  plus  a  chaque  Etat  de  presenter  une  liste, 
lorsqu'il  veut  que  Ton  vote  sur  une  liste  double 
de  candidats,  alors  il  s'ecarte  du  projet  transac- 
tionnel et  va  k  1'encontre  de  toutes  les  id£es  qui 
ont  preside  a  sa  redaction.  Cela  reviendrait  en 
effet  a  donner  un  double  avantage  aux  petits 
Etats,  au  detriment  des  grands.  Si  le  Pr 6 si- 
de n  t  veut  abandonner  cette  ide"e  pour  se  ral- 
lier  k  1'id^e  de  la  presentation  par  groupes,  Lord 
Phillimore  peut  le  suivre;  sinon  il  devrait  se 
ranger  a  1'opinion  M.  de  Lapradelle. 


Le  PRESIDENT  repond  que  les  idees  con- 
tenues  dans  son  avant-projet  peuvent  se  rappro- 
cher d'autres  id6es  suivant  le  cours  de  la  dis- 
cussion. 

M.  DE  LAPRADELLE  declare  qu'il  se  rend 
bien  compte  du  caractere  pratique  du  systeme 
Root — Phillimore,  qui  est  le  systeme  de  la 
designation  par  les  groupes  nationaux  de  la  Cour 
Permanente  d'Arbitrage.  II  remarque  qu'on  sem- 
ble  craindre  1'influence  politique  lorsque  la  de- 
signation est  faite  par  les  gouvernements,  tandis 
que  cette  influence  ne  serait  plus  k  cramdre  lors- 
qu'il s'agit  d'une  designation  faite  par  les  grou- 
pes  nationaux.  C'est  se  payer  de  mots.  Les  mem- 
bres  de  la  Cour  d'Arbitrage,  e"tant  nomm6s  par 
les  gouvernements,  agiront  sous  leur  influence. 

II  vaut  mieux  cr£er  des  garanties  telles  que 
les  gouvernements  soient  lies  par  les  consulta- 


but  he  reminded  the  Committee  that  M.  Hage- 
rup's  proposal  would  result  in  a  larger  number 
of  candidates. 

After  having  heard  the  speeches  of  M.  de 
Lapradelle  and  the  President,  Lord 
Phillimore  felt  that  he  must  emphasise  the 
fact  that  the  Root — Phillimore  project  was 
in  the  nature  of  a  compromise.  The  system  of 
nomination  by  the  Court  of  Arbitration  had  been 
adopted  in  order  to  reconcile  the  scheme  to  that 
of  the  President  as  far  as  possible,  for  it 
had  seemed  that  an  agreement  was  well  on  the 
way  towards  accomplishment  on  this  basis.  If, 
however,  they  were  to  abandon  this  idea,  as  M. 
de  Lapradelle  suggested,  the  compromise 
contained  in  the  scheme  would  disappear,  and 
they  would  be  as  far  as  ever  from  an  agreement. 

Personally,  Lord  Phillimore  thought  M. 
de  Lapradelle's  suggestion  was  well-founded, 
but,  in  order  to  conciliate  opposing  views,  he 
preferred  to  continue  his  support  of  the  com- 
promise represented  by  the  R  o  o  t — P  h  i  1 1  i- 
more  plan. 

In  this  connection,  however,  he  wished  to  point 
out  that  the  President,  speaking  as  if  it  were 
not  a  [question  of  the  submission  of  a  list  by  each 
State,  but  of  a  vote  to  be  taken  upon  a  double 
list  of  candidates,  was  disregarding  the  com- 
promise upon  which  the  plan  was  based,  and 
was  going  against  all  the  ideas  which  gave  it 
its  present  form.  In  fact,  it  amounted  to  giving  a 
twofold  advantage  to  the  smaller  States,  as  against 
the  large  States.  If  the  President  were  pre- 
pared to  abandon  this  idea  and  adopt  nomination 
by  groups,  Lord  Phillimore  could  support 
him;  otherwise  he  felt  that  he  must  support  M. 
de  Lapradelle. 

The  PRESIDENT  answered  that  the  ideas 
contained  in  his  draft-plan  and  the  other  ideas 
put  forward  might  become  reconciled  in  the 
course  of  the  discussion. 

M.  DE  LAPRADELLE  said  that  he  was  quite 
prepared  to  take  into  consideration  the  prac- 
tical nature  of  the  Root — Phillimore  sy- 
stem, in  which  candidates  were  to  be  nominated 
by  the  national  groups  of  the  Permanent  Court 
of  Arbitration.  He  remarked  that  a  fear  seemed 
to  exist  that  political  influence  would  make  itself 
felt  if  governments  made  the  nominations,  and 
that  there  would  be  no  such  danger  if  the  no- 
minations were  made  by  the  national  groups. 
The  difference  was  superficial.  As  the  members 
of  the  Court  of  Arbitration  were  appointed  by  the 
governments,  they  would  be  under  governmental 
influence. 
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tions  prealables  auxquelles  ils  doivent  proceder. 
Les  groupements  scientifiques  ne  seront  guides 
que  par  leur  conscience  professionnelle;  les  con- 
sultations constitueront  ainsi  une  protection  des 
hommes  eminents  contre  1'arbitraire  gouverne- 
mental,  et  dont  le  besoin  ne  se  fait  d'ailleurs 
sentir  qu'en  ce  qui  concerne  la  designation  des 
candidats  nationaux.  Quant  a  la  presentation  des 
etrangers,  la  garantie  se  trouve  de"ja  dans  le  fait 
que  la  designation  sera  effectuee  par  le  gouver- 
nement  d'un  pays  autre  que  le  leur. 


Le  PRESIDENT  doute  que  les  gouvernements, 
au  milieu  des  influences  multiples  qui  les  assail- 
lent,  tiennent  toujours  compte  du  resultat  de 
ces  consultations. 

M.  DE  LAPRADELLE  re"pond  qu'on  creera 
pour  les  gouvernements  1'obligation  de  consulter 
certains  corps,  facultes,  academies,  groupements 
scientifiques  internationaux,  tels  que  1'Institut  de 
Droit  International;  ces  corps  ne  se  laisseront 
guider  que  par  des  considerations  techniques  et 
on  liera  les  gouvernements  en  publiant  les  opi- 
nions exprimees  par  ces  corps:  on  aura  pour  cela 
1'appui  puissant  de  la  presse.  Les  gouvernements 
feront  les  presentations  dans  un  esprit  vraiment 
eclaire'  et  international.  En  outre,  ils  sentiront 
tout  le  poids  de  leur  responsabilite.  M.  de  La- 
p  r  a  d  e  1 1  e  croit  done  que  le  systeme  qu'il  a  pro- 
pose est  le  plus  pratique. 


M.  ALT  AM  IRA,  satisfait  de  voir  que  1'opinion 
qu'il  avail  deja  manifestee  sur  les  qualites  des 
juges  et  leur  caractere  international  est  partagee 
par  ses  collegues,  les  invite  a  se  demander  si 
les  difficultes  d'organiser  une  reunion  du  col- 
lege electoral  n'ont  pas  etc  exagerees.  Les 
objections  seraient  sans  doute  justifies,  s'il 
s'agissait  de  reunir  tous  les  membres  de  la  Cour 
d' Arbitrage;  mais  il  ne  sera  n^cessaire  de  faire 
venir  qu'un  seul  membre  de  chaque  pays.  II  cite 
a  1'appui  1'exemple  de  1'Espagne:  tres  probable- 
ment  un  seul  membre  espagnol  de  la  Cour  pour- 
rait  se  deplacer. 

M.  Altamira  ajoute  que,  d'autre  part,  il  faut 
tenir  compte  du  fait  que  la  plupart  des  membres 
de  la  Cour  sont  des  hommes  politiques.  On  se 
rctrouve  done  en  presence  des  memes  difficultes. 
Dans  ces  conditions,  il  convient  de  considerer 
qu'il  vaut  rnieux  compter  sur  les  garanties  mo- 
rn les  qiu-  sur  des  garanties  extcrieure.s.  Que  Ton 


It  would  be  better  to  establish  guarantees  to 
ensure  that  the  governments  would  be  bound  to 
consult  certain  bodies  and  to  abide  by  their 
advice.  The  various  scientific  and  professional 
bodies  would  be  guided  only  by  their  profes- 
sional judgment,  so  that  their  advice  would  pro- 
tect the  claims  of  distinguished  men  from  ar- 
bitrary decisions  on  the  part  of  the  govern- 
ments. Further,  the  need  for  such  protection  only 
applies  in  the  case  of  the  nomination  of  national 
candidates.  In  the  case  of  the  nomination  of 
foreigners,  a  sufficient  guarantee  already  exists 
in  the  fact  that  the  nomination  is  to  be  made 
by  the  government  of  another  country. 

The  PRESIDENT  doubted  whether  govern- 
ments, surrounded  as  they  are  by  many  different 
influences,  would  always  take  into  account  the 
results  of  such  consultations. 

M.  DE  LAPRADELLE  replied  that  it  would 
be  made  binding  upon  the  governments  to  con- 
sult certain  bodies,  such  as  academies  and  facul- 
ties, and  also  international  scientific  institutions 
such  as  the  "Institut  de  Droit  International"; 
such  bodies  would  only  be  guided  by  profes- 
sional considerations  and  the  hands  of  the  go- 
vernments could  be  tied  by  the  publication  of 
the  opinions  given  by  these  bodies ;  the  powerful 
support  of  the  Press  would  thus  be  obtained. 
Consequently,  the  governments  would  make  the 
nominations  in  a  really  enlightened  and  interna- 
tional spirit.  Further,  they  would  feel  the  whole 
weight  of  their  responsibility.  M.  de  Lapra- 
delle  thought  therefore,  that  the  system  he 
proposed  was  the  most  practical  one. 

M.  ALTAMIRA  expressed  his  satisfaction 
that  the  members  had  agreed  with  the  opinion 
he  had  previously  manifested  as  to  the  qualifi- 
cations and  the  international  character  of  the 
judges,  and  asked  them  to  consider,  whet- 
her the  difficulties  of  organising  a  meeting 
of  the  electoral  body  had  not  been  exag- 
gerated. The  objection  would  be  fully  justified, 
if  it  were  a  question  of  assembling  all  the  mem- 
bers of  the  Court  of  Arbitration,  but  it  was  only 
necessary  that  one  member  for  each  country 
should  come.  He  quoted  in  support  the  case 
of  Spain;  it  is  most  probable  that  one  Spanish 
member  of  the  Court  only  would  be  able  to 
attend  a  meeting. 

He  added  that  it  must  be  borne  in  mind  that 
the  greater  number  of  the  members  of  the  Court, 
were  politicians;  the  same  difficulties  therefore 
arose.  Under  these  circumstances  it  would  be 
better  to  rely  upon  moral  rather  than  upon  ex- 
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obtienne  ces  garanties  morales,  et  la  methode  de 
presentation  devient  a  peu  pres  indiffe'rente. 

La  seule  chose  essentielle  est  de  choisir  des 
hommes  posse"dant  les  plus  hautes  qualite"s  mo- 
rales, quelque  soit  le  pays  auquel  ils  appar- 
tiennent. 

M.  RICCI-BUSATTI  declare  qu'il  voit  encore 
une  foule  d'objections  aux  differents  systemes 
qui  ont  ete  proposes.  II  est  d'accord  avec  M. 
Altamira  pour  reconnaitre  que  la  garantie  es- 
sentielle consiste  dans  la  conscience  des  eiecteurs: 
mais  il  ne  croit  pas,  comme  lui,  que  la  methode 
de  presentation  soit  indiff6rente,  puisqu'elle  sert  a 
mettre  en  jeu  cette  garantie  fondamentale,  et  a 
la  degager  autant  que  possible  de  toute  influence 
etrangere.  M.  Altamira,  comme  le  P re"  si- 
dent,  voudrait  reunir  un  college  Electoral.  M. 
Ricci-Busatti  eieve  deux  objections  contre 
cette  maniere  de  proceder;  d'abord  il  est  diffi- 
cile de  re"unir,  pour  la  designation  des  candidats, 
un  grand  nombre  de  personnes  de  tous  les  pays 
du  monde,  et  en  second  lieu,  le  but  de  la  reunion 
serait  hors  de  proportion  avec  le  derangement 
qu'elle  causerait.  Le  Conseil  et  1'Assembiee 
devront  toujours  avoir  d'autres  questions  a  regler 
en  meme  temps  que  1'e'lection  des  juges. 

M.  Ricci-Busatti  a  e"galement  de  graves 
objections  a  soulever  contre  le  systeme  qui  veut 
confier  la  designation  aux  gouvernements.  Ceux- 
ci  ne  pourront  pas  se  soustraire  a  1'influence  des 
interets  politiques,  qu'il  s'agisse  de  candidats 
Strangers  ou  nationaux.  II  faut,  afin  d'eViter  ces 
inconvenients,  essayer  d'obliger  les  gouverne- 
ments a  effectuer  leur  choix  conformement  aux 
recommandations  e"mises  par  les  differents  corps 
professionals.  C'est  k  cela  que  vise  le  systeme 
preconise  par  M.  de  Lapradelle,  moyennant 
une  consultation  obligatoire  des  corps  profession- 
nels;  mais  ce  moyen  est  insuffisant  et  peu  prati- 
que: il  faudrait,  en  effet,  consulter  une  foule  de 
personnes,  d'opinions  diffe"rentes,  qui  pre"sente- 
raient  un  tres  grand  nombre  de  candidats,  parmi 
lesquels  le  gouvernement  aurait  toute  liberte" 
pour  son  choix.  C'est  retomber  dans  1'arbitraire; 
le  meilleur  moyen  d'en  sortir  c'est,  selon  M. 
Ricci-Busatti,  de  confier  la  presentation  aux 
groupes  nationaux  de  trois  ou  quatre  personnes 
que  constituent  les  membres  de  la  Cour  d' Arbi- 
trage; c'est  la  solution  adoptee  par  le  pro  jet 
R  6  o  t — P  h  i  1 1  i  m  o  r  e,  et  qu'on  retrouve  dans  le 
sien.  Les  membres  de  la  Cour  d'Arbitrage  sont 
en  general  des  personnes  trop  haut  placets  pour 
ne  pas  e"tre  inde"pendantes. 

M.  Ricci-Busatti  pense  que  le  nombre  de 
quatre  candidats  par  groupe,  propose  par  Lord 
Ph.  ill  i  more  comme  une  solution  transaction- 


ternal  guarantees.  The  method  of  nomination 
was  almost  a  matter  of  indifference,  provided 
that  these  moral  guarantees  were  obtained. 

The  only  essential  point  was  that  men  possess- 
ing the  highest  moral  qualities  should  be  chosen, 
regardless  of  the  country  from  which  they  came. 

M.  RICCI-BUSATTI  said  that  he  could  still 
see  a  host  of  objections  to  the  various  systems 
that  had  been  proposed.  He  supported  M.  Al- 
tamira in  recognising  that  the  essential  gua- 
rantee lay  in  the  conscientious  performance  of 
their  task  by  the  electors,  but  he  did  not  agree 
with  him  that  the  method  of  nomination  was 
unimportant,  since  it  allowed  this  fundamental 
guarantee  to  be  brought  to  bear,  and  would  serve 
to  free  it  as  much  as  possible  from  all  outside 
influence.  M.  Altamira,  like  the  President, 
wished  for  a  meeting  of  the  electoral  body.  M. 
Ricci-Busatti  saw- two  objections  to  this: 
first  of  all  it  would  be  difficult  io  assemble  a 
large  number  of  persons  from  all  the  countries 
of  the  world  for  the  nomination  of  the  candi- 
dates ;  and  secondly  the  object  of  the  meeting 
would  be  out  of  proportion  to  the  trouble  invol- 
ved. The  Council  and  the  Assembly  should  al- 
ways have  other  questions  to  deal  with  at 
the  same  time  as  the  election  of  judges. 

M.  Ricci-Busatti  also  had  some  serious 
objections  to  the  system  whereby  the  nomina- 
tions were  to  be  entrusted  to  the  governments. 
The  latter  could  not  get  away  from  political 
interests,  whether  in  the  choice  of  national  or 
foreign  candidates.  To  avoid  these  difficulties 
an  attempt  must  be  made  to  tie  the  hands  of 
the  governments  in  making  their  choice.  M.  de 
Lapradelle's  system  was  intended  to  effect  this 
by  means  of  a  compulsory  consultation  with  pro- 
fessional bodies ;  but  this  means  was  not  suffi- 
cient, and  was  hardly  practical.  A  large  number 
of  individuals  holding  divergent  opinions  would 
have  to  be  consulted,  and  they  would  put  for- 
ward a  very  large  number  of  candidates,  from 
amongst  whom  the  governments  would  be  quite 
free  to  choose.  The  result  would  again  be  ar- 
bitrary selection.  The  best  means  of  overcoming 
the  difficulty,  in  M.  R  i  c  c  i  -  B  u  s  a  1 1  i's  opinion, 
would  be  to  entrust  nomination  to  the  national 
groups  of  three  or  four  persons  who  are  mem- 
bers of  the  Court  of  Arbitration;  this  was  the 
solution  adopted  in  the  Root — Phillimore 
plan  and  also  to  be  found  in  his  own.  The  mem- 
bers of  the  Court  of  Arbitration  are,  generally 
speaking,  persons  holding  such  high  positions, 
that  they  cannot  fail  to  be  independent. 

M .  Ricci-Busatti  thought  that  the  num- 
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nelle,  est  un  peu  arbitraire.  On  aurait  un  nom- 
bre  total  d'environ  cent  candidats  pour  chaque 
election,  meme  s'il  ne  s'agissait  que  de  nommer, 
deux  ou  trois  juges,  ce  qui  est  peu  pratique.  Le 
systeme  propose  par  M.  Hagerup  (autant  de 
candidats  qu'il  y  a  de  vacances)  se  heurte  k  la 
meme  objection,  au  moins  pour  la  premiere 
election. 

En  ce  qui  concerne  la  nationalite  des  candi- 
dats, M.  R  i  c  c  i  -  B  u  s  a  1 1  i  est  d'avis  que  les 
considerations  presentees  par  Mr.  Root  sont  tres 
justes,  lorsqu'il  s'agit  de  groupes  d'Etats  pre- 
sentant  certaines  affinites,  comme  c'est  le  cas  pour 
1'Amerique  dii  Sud,  par  exemple;  mais  le  pro- 
bleme  ne  se  pre"sente  pas  de  la  meme  fagon  en 
Europe  ou  Ton  sera  bien  embarrasse  quand  il 
faudra  choisir  entre  des  personnes  qualifiers  ap- 
partenant  a  une  douzaine  de  pays  difre"rents,  deux 
ou  trois  candidats  etrangers. 

II  est  d'ailleurs  possible  qu'un  candidat  designe 
par  un  groupe  etranger  ne  coit  pas  celui  qui  aurait 
eu  la  preference  dans  son  propre  pays,  etant 
donne  que,  d'apres  le  projet  que  Ton  discute, 
aucun  Etat  ne  pourra  avoir  plus  d'un  de  ses 
ressortissants  parmi  les  membres  de  la  Cour. 
N'est-il  pas  plus  utile  de  s'en  remettre  au  choix 
des  co-nationaux  qui  seront  toujours  mieux  en 
mesure  d'apprecier  les  diff^rentes  qualites  intel- 
lectuelles  et  morales  de  la  personne  a  choisir? 

M.  Ricci-Busatti  declare  qu'il  ne  saurait 
dire  quel  est  le  projet  qu'il  appuiera;  il  est  encore 
indecis  a  ce  sujet.  II  croit  cependant  pouvoir  re- 
commander  le  systeme  qui  est  contenu  dans 
l'amendement  qu'il  a  presente,  en  adaptant  k  la 
designation  des  candidats  celui  qu'il  avait-ddja 
propos^  pour  la  designation  des  juges:  chaque 
groupe  designe  seulement  une  personne,  et  les 
personnes  ainsi  designers  sont  seules  a  figurer 
sur  la  liste.  Si  les  arbitres  qui  forment  le  groupe 
ne  peuvent  se  mettre  d'accord,  le  gouvernement 
choisira  parmi  les  noms  qu'ils  auront  proposes. 

La  difficulte  soulevee  par  le  President  et 
par  M.  de  Lapradelle,  concemant  la  pre- 
sentation eventuelle  de  personnes  qui  font  partie 
du  groupe  lui-meme,  sera,  a  son  avis, 
par  ce  systeme. 


Mr.  ROOT  remarque  que  la  discussion  a  porte 
sur  deux  questions: 

i.  Le  nombre  des  candidats  a  proposer  par  la 
Cour  d'Arbitrage.  Cette  question  est  assez 
indifferente  a  Mr.  Root;  il  est  certain  qu'il 
y  aura  un  nombre  suffisant  de  candidats,  et 


ber  of  four  candidates  for  each  country,  proposed 
by  Lord  Phillimore  as  a  compromise,  was 
rather  arbitrary.  The  result  would  be  a  total 
number  of  about  a  hundred  candidates,  for  each 
election,  even  if  it  were  only  a  question  of  electing 
two  or  three  judges,  and  this  was  not  at  all 
practical.  On  the  other  hand  the  system  pro- 
posed by  M.  Hagerup,  that  there  should  be 
as  many  candidates  as  there  were  vacancies, 
was  subject  to  the  same  objections,  at  any  rate 
for  the  first  election. 

Concerning  the  nationality  of  the  candidates, 
M.  Ricci-Busatti  thought  that  the  conside- 
rations put  forward  by  Mr.  Root  on  the  subject 
of  groups  of  States  between  whom  certain  affi- 
nities existed,  were  fully  justified;  as,  for  instance, 
in  the  case  of  South  America.  The  problem,  how- 
ever, was  not  the  same  in  Europe,  where  it  would 
be  most  embarrassing  to  have  to  choose  two  or 
three  candidates  from  'amongst  duly  qualified 
persons  belonging  to  a  dozen  different  countries. 

It  was  also  possible  that  a  candidate  nominated 
by  a  foreign  group  would  not  have  been  chosen 
by  his  own  country,  seing  that,  according  to  the 
plan  under  discussion,  no  State  could  have  more 
than  one  of  its  subjects  amongst  the  members  of 
the  Court.  Would  it  not  be  better  to  confine  the 
right  of  selecting  candidates  to  persons  of  the 
same  nationality,  who  would  invariably  be  better 
able  to  appreciate  the  various  intellectual  and 
moral  qualities  of  the  individual  to  be  chosen  ? 

M.  Ricci-Busatti  declared  that  he  was  un- 
certain which  plan  he  would  support ;  he  had 
not  yet  quite  made  up  his  mind  on  this  subject. 
He  thought  however  that  he  could  recommend 
the  system  contained  in  the  amendment  he  was 
submitting,  in  which  he  had  adapted  the  system 
that  he  had  already  proposed  for  the  selection 
of  judges  to  the  selection  of  candidates:  each 
group  was  to  nominate  one  person  only,  and 
only  the  persons  so  nominated  would  be  included 
on  the  list  of  candidates.  If  the  arbitrators  form- 
ing the  group  could  not  agree,  the  government 
would  choose  from  amongst  the  names  proposed 
by  the  group. 

The  difficulty  raised  by  the  President  and 
M.  de  Lapradelle,  concerning  the  nomina- 
tion of  persons  who  belong  to  the  group  itself, 
will  be,  in  his  opinion,  avoided  by  this  system. 

Mr.  ROOT  said  that  the  discussion  concerned 
two  questions : 

i .  The  number  of  candidates  to  be  submitted 
by  the  Court  of  Arbitration.  This  question 
was  a  matter  of  indifference  to  Mr.  Root. 
It  was  quite  certain  that  there  would  be  a 
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il  est  certain  que  leurs  qualites  sont  sauve- 
gardees  par  le  fait  que  le  droit  de  pre"sen- 
tation  est  confere  k  la  Cour  d'Arbitrage.  Ce- 
pendant  il  croit  devoir  recommander  la  so- 
lution contenue  dans  1'article  6,  aline"a  2  du 
projet  des  Cinq  Puissances. 

2.  La  question  soulevee  par  M.  de  Lapra- 
delle  qui  propose  que  la  presentation  des 
candidats  soit  faite  par  les  gouvernements. 

La  disposition  selon  laquelle  la  presentation  est 
confiee  k  la  Cour  d'Arbitrage  a  e"t£  inseree  dans 
le  projet  Root — Phil  li  mo  re  par  e"gard  pour 
le  President. 

La  disposition  reprdsente  le  maximum  de  con- 
cessions possible  envers  les  id^es  de  celui-ci.  La 
presentation  par  la  collectivite  des  membres  de 
la  Cour  d'Arbitrage  ne  -pouvait  pas  etre  ins^ree 
parce  qu'elle  ne  .serait  pas  acceptee.  L'ide"e  d'une 
reunion  k  La  Haye  ne  pouvait  pas  etre  adoptee 
parce  que  les  membres  ne  viendraient  pas. 

On  propose  maintenant  d'abandonner  entiere- 
ment  cette  idee  telle  qu'elle  se  trouve  exprime'e 
dans  le  projet  Root — Phillimore.  Mr.  Root 
n'est  pas  dispose  a  le  faire.  II  croit  que  le  Co- 
mite  a  le  devoir  de  proposer  pour  la  nouvelle 
Cour  un  plan  d'organisation  qui  oblige  les  gou- 
vernements a  tenir  compte  de  la  qualite  des  juges 
et  non  de  leurs  relations  politiques.  Ce  resultat 
ne  peut  etre  assure  qu'en  exigeant  d'eux  qu'ils 
presentent  des  hommes  connus  pour  leur  com- 
petence, leur  haut  caractere,  leur  bon  sens  et 
pour  etre  inaccessibles  aux  influences  politiques; 
si  cette  exigence  n'est  pas  introduite 'dans  le  plan, 
il  echouera  infailliblement. 

Les  gouvernements  auront  leur  mot  a  'dire  lors 
de  I'eiection  par  le  Conseil  et  par  1'Assemblee: 
ils  n'ont  pas  a  s'occuper  de  la  composition  de 
la  liste  des  candidats. 

En  outre,  il  vaut  mieux  que  les  gouvernements 
ne  soient  pas  lies  par  rapport  aux  noms  figurant 
sur  cette  liste.  D'ailleurs  aucun  Ministre  des  Af- 
faires Etrangeres  ne  voudrait  prononcer  un  juge- 
ment  sur  les  merites  d'un  homme  de  valeur  ap- 
partenant  k  un  autre  pays,  et  rejeter  ainsi  sur 
son  gouvemement  la  responsabilite  de  ce  juge- 
ment:  cela  serait  inadmissible. 

En  ce  qui  conceme  la  designation  de  leurs 
propres  nationaux,  les  gouvernements  se  pronon- 
ceront  au  moment  de  I'eiection.  Comme  il  y  aura 
beaucoup  plus  de  candidats  que  de  sieges  a  at- 
tribuer,  les  gouvernements  devront  faire  un  choix : 
il  serait  tres  imprudent,  dans  ces  conditions,  de 
Her  officiellement  les  gouvernements  a  1'avance. 


sufficient  number  of  candidates,  and  that 
their  suitability  was  ensured  by  the  fact 
that  the  right  of  nomination  was  conferred 
upon  the  Court  of  Arbitration.  Nevertheless 
he  thought  that  he  should  recommend  the 
solution  contained  in  Article  6  Paragraph 
2  of  the  Five  Power  plan. 

2.  The  question  raised  by  M.  de  Lapra- 
d  e  1 1  e,  who  had  proposed  that  the  nomi- 
nation of  candidates  should  be  carried  out 
by  the  governments. 

The  clause  entrusting  the  nomination  to  the 
Court  of  Arbitration  had  been  inserted  in  the 
Root — Phillimore  plan  in  deference  to  the 
President. 

It  was  the  greatest  concession  possible  to  the 
ideas  of  the  latter.  Nomination  by  the  whole 
body  of  the  Court  of  Arbitration  could  not  be 
put  in  the  plan  because  it  would  not  be  accepted. 
It  was  no  use  adopting  the  idea  of  a  meeting  at 
the  Hague  because  the  members  would  not 
come. 

It  was  now  proposed  entirely  to  abandon  the 
idea  contained  in  the  R  o  o  t — P  h  i  1 1  i  m  o  r  e 
plan.  Mr.  Root  was  not  prepared  to  do 
this.  He  thought  that  the  Committee's  task  AV:IS 
to  submit  a  scheme  of  organisation  for  the  new 
Court  which  would  compel  the  governments  to 
consider  the  quality  of  the  judges  and  not  their 
political  relations.  This  result  could  only  be  en- 
sured by  requiring  from  the  governments  the 
nomination  of  men  well  known  for  their  ability, 
high  character,  good  common  sense,  and  power  of 
raising  themselves  above  political  influences;  if 
no  provision  to  this  effect  were  contained  in  the 
plan,  it  was  bound  to  fail. 

The  governments  Nvould  have  their  opportunity 
at  the  time  of  the  election  by  the  Council  and  the 
Assembly;  they  must  have  no  hand  in  the  pre- 
paration of  the  list  of  candidates. 

Further,  it  would  be  better  if  the  governments 
did  not  commit  themselves  to  the  names  on  the 
list.  Besides,  no  Foreign  Minister  would  give  an 
opinion  upon  the  merits  of  a  distinguished  sub- 
ject of  another  country,  thus  putting  upon  his 
government  the  responsability  for  this  opinion : 
such  a  thing  would  be  quite  inadmissible. 

As  concerns  the  nomination  of  their  own  na- 
tional candidates,  governments  could  express 
their  wishes  at  the  elections.  As  there  would  be 
far  more  candidates  than  vacancies  to  be  filled, 
the  governments  must  choose.  It  would  therefore 
be  very  bad  policy  to  commit  the  governments 
officially  beforehand.  It  would  be  far  preferable 
that  the  nominations  should  be  made  by 
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Pour  cette  raison,  il  est  bien  preferable  que  la 
presentation  vienne  des  juristes  et  savants  qui 
composent  la  Cour  d'Arbitrage  et  qui  appuient 
leurs  avis  sur  leur  experience,  sans  Her  par  la 
leurs  gouvernements.  L'idee  de  faire  une  desig- 
nation par  les  gouvernements  est  irrealisable. 

Si  Ton  chargeait  les  gouvernements  de  com- 
poser la  liste  des  candidats,  puis  de  faire  les  elec- 
tions sur  cette  liste,  le  caractere  de  la  Cour  ne 
serait  guere  different  de  celui  du  Conseil  de  la 
Societe  des  Nations.  La  Cour  serait  un  corps 
politique  base  sur  des  considerations  politiques; 
un  corps  repre"sentant  les  differents  gouverne- 
ments, au  lieu  d'un  corps  compost  d'une  elite 
d'hommes  competents  charges  d'administrer  la 
justice  sans  regard  a  aucune  consideration  na- 
tionale. 

M.  FERNANDES  se  declare  d'accord  avec 
le  projet  Root — Phillimore,  surtout  si  ses 
auteurs  sont  disposes  a  accepter  les  amendements 
de  M.  Hagerup. 

Personnellement,  M.  Fernandes  pourrait  se 
rallier  a  1'amendement  de  M.  Loder,  mais  Lord 
Phillimore  s'est  oppose  a  cet  amendement 
pour  des  raisons  partHculieres  a  son  pays,  et  dont 
il  est  le  meilleur  juge.  Cependant,  il  craint  que 
Lord  Phillimore  n'arrive  qu'a  aggraver,  en 
1'ajournant,  la  difficulte  de  politique  interieure 
qu'il  veut  preVenir. 

Quant  a  1'idee  suggeree  par  M.  de  Lapra- 
delle,  M.  Fernandes  pense  que  le  discours 
de  Mr.  Root,  qui  a  du  reste  devance"  sa  pense'e, 
1'a  de"finitivement  ecart^e:  avec  le  systeme  de  M. 
de  Lapradelle  les  electeurs  seraient  trop  lies 
par  la  position  prise  d'avance  par  leurs  gouverne- 
ments, au  prejudice  de  cet  esprit  de  transaction  et 
de  conciliation  qui  est  ne'cessaire  pour  aboutir. 


Le  PRESIDENT  rappelle  qu'il  y  aura  une 
reunion  officieuse  pour  I'examen  des  regies  de 
procedure  1'apres-midi  du  meme  jour,  k  4  heures. 

La  seance  est  levee  a  12.30  heures  de  1'apres- 
midi. 

Le  President: 

(signe)  Brn.  DESCAMPS. 

Le  Secretaire -General: 

(signe)  D.  ANZILOTTI. 


the  jurists  and  experts  composing  the  Court  of 
Arbitration,  who  would  rely  on  their  experience 
in  forming  their  opinions,  without  in  this  way. 
committing  their  governments.  The  idea  of  no- 
mination by  governments  was  not  practicable. 
If  the  governments  were  entrusted  with  the 
preparation  of  the  lists  of  candidates  and  also 
carried  out  the  elections  upon  these  lists,  the 
Court  would  differ  but  little  in  character  from 
the  Council  of  the  League  of  Nations.  The  Court 
would  "be  a  political  body  founded  on  political 
considerations;  a  body  representing  the  various 
governments,  instead  of  a  body  composed  of 
picked  and  specially  qualified  men  entrusted 
with  the  administration  of  justice  regardless  of 
any  national  considerations. 

M.  FERNANDES  declared  that  he  sup- 
ported the  Root — Phillimore  plan  especi- 
ally if  the  authors  of  it  were  prepared  to  accept 
M.  Hagerup's  amendment. 

M.  Fernandes  said  that  he  personally  was 
prepared  to  support  M.  Loder's  amendment, 
but  Lord  Phillimore  had  opposed  this 
amendment  for  reasons  peculiar  to  his  own 
country,  of  which  he  was  the  best  judge.  However, 
M.  Fernandes  feared  that  Lord  Philli- 
more would  only  succeed  in  postponing  and 
at  the  same  time  aggravating  the  internal  poli- 
tical difficulty;  which  he  wished  to  avoid. 

Concerning  M.deLapradell e's  suggestion, 
he  thought  that  Mr.  Root's  speech,  which  had 
also  expressed  his  own  views,  had  definitely 
settled  the  matter.  According  to  M.  de  Lapra- 
de lie's  system,  the  electors  would  be  too  much 
bound  by  the  positions  taken  up  beforehand  by 
their  governments;  this  would  be  greatly  to  the 
detriment  of  that  spirit  of  compromise  and  con- 
ciliation which  was  a  necessary  condition  for 
success. 

The  PRESIDENT  reminded  the  members 
that  there  would  be  an  unofficial  meeting  to  con- 
sider the  rules  of  procedure  .at  4  o'clock  in  the 
afternoon. 

The  meeting  closed  at  12.30  p.m. 


The  President: 

(signed)  'Brn.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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SEANCE  (non-publique), 
tenue  au   Palais  de  la  Paix,  a  La  Haye, 
le  8  juillet  1920. 


MEETING  (Private), 
held  at  the  Peace  Palace,  the  Hague, 
on  July  8th,  1920. 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sent  presents:  tous  les  membres  du  Comite 
(a  1'exception  de  M.  Bevilaqua);  M.  Fer- 
nandas; Mr.  James  Brown  Scott;  les 
secretaires  particuliers  du  Baron  Descamps 
et  de  M.  Adatci;  les  membres  du  Secretariat. 

La  stance  est  ouverte  a  9.40  heures  du  matin. 

Le  PRESIDENT  rouvre  la  discussion  sur  1'ar- 
ticle  6  du  pro  jet  Root — Phillimore.  II  men- 
tionne  les  deux  amendements  qui  s'y  rapportent: 


1 .  ramendement  de  M.  de  Lapradelle,  dont 
il  donne  lecture.   (Voir  proces-verbal  du  7 
juillet); 

2.  un  amendement   que   vient  de  ddposer   M. 
Ricci-Busatti.  (Voir  annexe  ire). 

Le  President  donne  la  parole  a  M.  Ricci- 
Busatti  en  le  priant  d'expliquer  son  amende- 
ment. 

M.  RICCI-BUSATTI  commence  par  observer 
qu'on  se  trouve,  pour  la  presentation  des  candi- 
dats,  en  presence  de  trois  systemes: 

1.  le  systeme  de  1'article  6  du  projet  Root- 
Phi  Hi  mo  re,  amende  par  M.  Loder    et 
par  M.  de   Lapradelle; 

2.  le  systeme  de  M.  Hagerup,  qui  preVoit  la 
presentation  d'autant  de  candidats  qu'il  y  a 
de  vacances  a  remplir  (quinze  pour  la  pre- 
miere election); 

3.  le   sien,    qu'il   resume   brievement. 

Ce  dernier,  qui  prevoit  la  presentation  d'un  seul 
candidat  par  chaque  groupe  national  de  mem- 
bres de  la  Cour  d'Arbitrage,  ecarte,  a  son  avis, 
les  principaux  inconvenients  qu'on  peut  reprocher 
aux  deux  autres;  il  coincide  avec  celui  de  M. 
Hagerup,  pour  le  cas  ou  il  n,y  aurait  qu'une 
seule  vacance  k  remplir. 

M.  FERNANDES  approuve  la  seconde  idee 
de  M.  Ricci-Busatti,  c'est-a-dire  celle  d'ex- 


BARON  DESCAMPS  in  the  chair. 

Present:  all  members  of  the  Committee  (with 
the  exception  of  M.  Bevilaqua);  M.  Fer- 
nandes;  Mr.  James  Brown  Scott;  the  pri- 
vate secretaries  of  Baron  Descamps  and  of 
M.  Adatci;  the  members  of  the  Secretariat. 

The  meeting  opened  at  9.40  a.m. 

The  PRESIDENT  reopened  the  discussion 
upon  the  6th  Article  of  the  Root— Philli- 
more plan.  He  mentioned  the  two  amendments 
dealing  with  this  Article: 

1.  the  amendment  of  M.   de  Lapradelle, 
which     he     read.     (See     proces-verbal     of 
July    ;th); 

2.  an  amendment  just  submitted  by  M.  R  i  c  c i- 
Busatti  (See  Annex  i). 

The  President  called  upon  M.  Ricci-Bu- 
satti to  explain  his  amendment. 

M.  RICCI-BUSATTI  began  by  pointing  out 
that  three  systems  for  the  nomination  of  candi- 
dates had  been  laid  before  the  Committee: 

1.  the  system  contained  in  Article  6  of  the 
R  o  o  t — P  h  i  1 1  i  m  o  r  e  plan,  which  system 
had  been  amended  by  M.  Loder  and  M. 
de  Lapradelle; 

2.  the  system  of  M.  Hagerup,  according  to 
which  as  many  candidates  as  there  were 
vacancies  to  be  filled  could  be  nominated; 
in  the  case  of  the  first  election,  fifteen  can- 
didates ; 

3.  his  own  amendment,  which  he  described 
shortly. 

This  latter  system,  in  his  opinion,  avoided  the 
principal  difficulties  attaching  to  the  other  two, 
by  providing  for  the  nomination  of  one  candidate 
by  each  national  group  of  the  members  of  the 
Court  of  Arbitration;  this  system  coincided  with 
that  of  M.  Hagerup,  when  there  was  one  va- 
cancy only  to  be  filled. 

M.  FERNANDES  approved  of  the  second 
idea  put  forward  by  M.  Ricci-Busatti,  that 


—  424  - 


clure  du  droit  de  presentation  les  Etats  qui  ont 
dejk  dans  la  Cour  des  membres  de  leur  natio- 
nalite.  Mais,  d'autre  part,  si  Ton  adopte  1'idee 
contenue  dans  la  premiere  partie  de  1'amende- 
ment,  la  nomination  des  juges  ne  sera  plus  pre"- 
cedee  de  ce  plebiscite  qui  semble  si  desirable; 
on  perdra  aussi  1'avantage  que  pr^sente  la  de- 
signation faite  par  des  Strangers. 


LORD  PHILL1MORE  constate  d'abord  que 
les  amendements  de  M.  Ricci-Busatti  ont 
trait  k  deux  cas  diffe"rents:  la  premiere  election, 
et  celles  qui  seront  faites  pour  remplir  les  vacan- 
ces  uhedeures.  Lord  Phillimore  pense  qu'il 
n'y  a  pas  lieu  d'aborder  pour  1'instant  la  seconde 
question. 

Avant  de  s'occuper  des  differences  entre  le  pro- 
jet  Root — Phillimore  et  1'amendement  de 
M.  Ricci-Busatti,  Lord  Phillimore  tient 
k  faire  constater  qu'/a  son  avis,  1'ordre  entre  les 
differents  articles  doit  etre  celui  qui  a  ete  adopte 
par  M.  Loder,  et  d'autre  part  que  Mr.  Root 
et  lui-meme  sont  d'accord  pour  accepter  la  modi- 
fication k  1'article  6  du  projet  Root — Philli- 
more proposee  par  M.  Loder. 

Quant  a  la  premiere  partie  de  ramendement  de 
M.  Ricci-Busatti,  elle  ne  vise  que  le  cas  ou 
un  groupe  national  parmi  les  membres  de  la  Cour 
permanente  d'Arbitrage  n'a  pu  se  mettre  d'accord 
sur  la  presentation. 

Lord  Phillimore  ne  croit  pas  qu'il  soit 
opportun  de  regler  cette  eventualite  de  la  fagon 
preconisee  par  M.  Ricci-Busatti.  II  croit,  en 
effet,  qu'il  faut  exclure  les  gouvernements  de 
toute  part  dans  la  presentation.  Pour  cette  raison 
Lord  Phillimore  doit  declarer  qu'il  ne  peut 
accepter  la  proposition  de  M.  Ricci-Busatti. 

L'idee  de  faire  designer  une  seule  personne  par 
chaque  groupe  est  nouvelle,  mais  elle  n'est  guere 
opportune.  Elle  aurait  pour  resultat  cinquante 
presentations  nationales,  et  le  college  electoral 
n'aurait  pas  assez  de  liberte  de  choix  sur  une  liste 
aussi  restreinte.  II  est  d'ailleurs  peu  souhaitable 
de  donner  a  la  liste  le  caractere  d'un  corps  de 
deiegues  des  divers  gouvernements.  Lord  Phil- 
limore repete  encore  qu'un  tel  systeme  ne 
saurait  etre  accepte  de  la  Grande-Bretagnc,  qui, 
a  cause  de  ses  dominions,  doit  pouvoir  designer 
au  moins  deux  personnes.  II  recommande  done 
a  1'attention  du  Comite  le  projet  R  o  o  t — P  h  i  1 1  i- 
more  avec  1'amendement  Loder. 

Lord  Phillimore  fait  encore  observer  qu'on 
se  trouve  en  presence  de  deux  autres  problemes: 


is  to  say,  the  exclusion  of  those  States,  which 
already  had  members  of  their  nationality  upon 
the  Court,  from  the  right  of  nomination.  But. 
on  the  other  hand,  if  the  idea  expressed  in  the 
first  portion  of  the  amendment  were  adopted, 
the  appointment  of  judges  would  not  be  preceded 
by  the  "plebiscite",  which  seemed  so  desirable ; 
the  advantage  obtained  by  the  nomination  by 
foreigners  would  also  be  lost. 

LORD  PHILLIMORE  began  by  stating  that 
M.  Ricci-B. usat  t  i's  amendments  dealt  with 
two  different  cases:  the  first  election,  and 
bye-elections  held  to  fill  subsequent  vacancies. 
Lord  Phillimore  thought  that  there  was  no 
need,  at  the  moment,  to  deal  with  the  second 
question. 

Before  considering  the  differences  between  the 
Root--Phillimore  project  and  M.  Ricci- 
Busatti's  amendment,  Lord  Phillimore 
wished  to  state  that,  in  his  opinion,  the  order  of 
the  Articles  should  be  that  adopted  by  M. 
Loder,  and  also  that  Mr.  Root  and  himself 
had  agreed  to  accept  the  amendment  proposed 
by  M.  Loder  to  Article  6  of  the  Root— Phil- 
limore plan. 

Dealing  with  the  first  part  of  M.  Ricci-Bu- 
satti's  amendment,  he  said  that  it  only  referred 
to  a  case  in  which  a  national  group  of  the  mem- 
bers of  the  Permanent  Court  of  Arbitration  could 
not  come  to  an  agreement  upon  the  nomination. 

He  did  not  think  it  would  be  advisable  to  deal 
with  this  possibility  in  the  way  indicated  by  M. 
Ricci-Busatti.  He  thought,  in  fact,  that  the 
Governments  must  be  excluded  from  taking  any 
part  in  the  nominations.  For  this  reason,  Lord 
Phillimore  said  that  he  could  not  accept  M. 
Ricci-Busatti's  proposal. 

The  nomination  of  a  single  individual  by  each 
group  was  a  new  idea,  but  it  was  hardly  to  be 
recommended;  the  result  of  it  would  be  the 
nomination  of  fifty  national  candidates,  and  the 
electoral  body  would  not  have  sufficient  freedom 
of  choice  from  such  a  limited  list.  Again,  it  was 
not  desirable  that  the  list  should  be  of  the  nature 
of  a  body  of  delegates  of  different  Governments. 
Lord  Phillimore  once  more  repeated  that 
such  a  system  would  be  inacceptable  to  Great 
Britain,  which,  by  reason  of  its  Dominions,  must 
be  able  to  nominate  at  least  two  persons.  He 
therefore  recommended  to  the  Committee  the 
"Root — Phillimore  plan  as  amended  by  M 
Loder. 

LordPhillimore  also  pointed  out  that  they 
were  faced  with  two  other  problems: 
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I.  la  question  soulevee  par  M.  de  Lapra- 
d  e  1 1  e  a  la  seance  de  la  veille.  Lord  P  h  i  1- 
limore  croit  que  les  membres  ne  sont  en 
general  pas  d'acoord  avec  M.  de  Lapra- 
delle  pour  les  raisons  de^a  exposees  hier 
par  Mr.  Root  et  le  President.  Dans  ces 
conditions  il  croit  qu'on  doit  dormer  a  M. 
de  Lapradelle  1'occasion  de  s'expliquer 
davantage  et,  apres  cette  explication,  pro- 
ceder  au  vote  sur  la  proposition; 

2.  la  question  du  nombre  des  candidats.  M. 
Loder  proposait  quatre  presentations,  dont 
deux  au  plus  de  candidats  nationaux.  Le 
President  a  exprime  1'avis que ce systeme 
rendrait  la  liste  trop  nombreuse.  D'autre 
part  M.  Hagerup  a  sugge>e  1'idee  de 
presenter  autant  de  candidats  qu'il  y  a  de 
vacances.  A  la  suite  de  conversations  avec 
Mr.  Root,  M.  Loder  et  M.  Hagerup, 
Lord  Phillimore,  s'inspirant  d'une  idee 
de  M .  F  e  r  n  a  n  d  e  s,  desire  proposer  comme 
solution  transactionnelle,  le  nombre  de  six 
candidats,  dont  un  tiers  de  candidats  na- 
tionaux. 

Mais,  Lord  Phillimore  propose  qu'on 
examine  d'abord  I'amendement  de  M.  Ricci- 
Lusatti  et  que,  si  cet  amendement  n'est  pas 
adopte,  on  prenne  en  consideration  la  propo- 
sition de  M.  de  Lapradelle. 

Le  PRESIDENT  constate  que  le  Comit^  est 
d'accord  pour  adopter  cet  ordre  de  procedure. 
11  prie  M.  Ricci-Busatti  de  bien  vouloir  re- 
server  la  seconde  partie  de  son  amendement. 

M.  RICCI-BUSATTI  accepte,  en  ajoutant  qu'il 
retire  la  premiere  partie  de  son  amendement 
qu'il  considere  comme  rejetde.  II  declare  cepen- 
dant,  en  se  re"ferant  aux  remarques  de  Lord 
Phillimore,  qu'il  avait  pens£  que  les  domi- 
nions britanniques  e"taient  representes  a  la  Cour 
d'Arbitrage  par  les  membres  britanniques  de  cette 
Cour. 

M.  DE  LAPRADELLE  aurait  de  nombreuses 
considerations  a  faire  valoir  au  sujet  de  la  ques- 
tion qu'on  est  en  train  de  discuter.  II  veut  cepen- 
dant  se  bomer  a  demander  des  e"claircissements 
sur  certains  points  du  pro  jet  Root — Philli- 
more. II  rappelle  qu'il  s'est  tout  d'abord  rallie" 
a  ce  projet,  et,  aujourd'hui  encore,  loin  de  vou- 
loir le  de"truire,  il  est  persuad6  qu'il  traduit  1'opi- 
nion  de  tout  le  Comite".  Une  difficulte  a  brus 
quement  surgi  au  cours  de  la  stance  pre"cedente: 
les  listes  seront-elles  compose'es  exclusivement 


1 .  the  question  raised  by  M.deLapradelle 
at    the   previous    meeting.    Lord    Philli- 
more thought  that  the  bulk  of  members 
did  not  agree  with  M.  d  ©  L  a  p  r  a  d  e  1 1  e,  f  or 
the  reasons  already  given  yesterday  by  Mr. 
Root    and    the    President.     In     these 
circumstances  he  thought  that  M.  de  La- 
pradelle ought  to  be  given  an  opportun- 
ity of  giving  a  further  explanation  of  his 
views;  after  his  explanations,  a  vote  should 
be  taken  upon  the  proposal; 

2.  the  question  of  the  number  of  candidates. 
M.   Loder  had  proposed  four,   of  which 
two  at  most  should  be  national  candidates. 
The  President  had  expressed  the  opin- 
ion that,  if  this  system  were  adopted,  the 
list  would  be  too  large.  On  the  other  hand, 
M.  Hagerup  had  suggested  that  as  many 
candidates    should   be   submitted   as    there 
were  vacancies  to  be  filled.  After  conversa- 
tions with  Mr.  Root,  M.  Loder  and  M. 
Hagerup,    Lord    Phillimore,    adopt- 
ing an  idea  of  M.  Fernandes,  wished  to 
propose  as  a  compromise   the  number  of 
six  candidates,  of  which  one  third  should 
be  national  candidates. 

Lord  Phillimore,  however,  proposed  that 
they  should  first  of  all  consider  M.  R  i  c  c  i  -  B  u- 
satti's  amendment;  if  this  amendment  were  not 
adopted,  they  could  then  consider  M.  de  La- 
pradelle's  proposal. 

The  PRESIDENT  stated  that  the  Committee 
accepted  this  procedure.  He  requested  M. 
Ricci-Busatti  to  reserve  the  second  part  of 
his  amendment. 

M.  RICCI-BUSATTI  agreed  to  do  so,  and 
added  that  he  would  also  withdraw  the  first  part 
of  his  amendment,  which  he  considered  as  having 
been  rejected.  Referring  to  Lord  Philli- 
more's  remarks,  however,  he  said  that  he  had 
thought  that  the  British  Dominions  were  repre- 
sented on  the  Court  of  Arbitration  by  the  British 
members  of  that  Court. 

M.  DE  LAPRADELLE  had  a  good  many 
points  to  bring  up  relating  to  the  question  under 
discussion.  He  would,  however,  content  himself 
with  asking  for  explanations  concerning  certain 
points  in  the  Root— Phillimore  plan.  He 
recalled  the  fact  that  he  had,  at  first,  supported 
this  project,  and  that  to-day  still,  far  from  wishing 
to  destroy  it,  he  felt  sure  that  it  represented  the 
ideas  of  all  members  of  the  Committee.  A  dif- 
ficulty had  suddenly  arisen  during  the  previous 
meeting:  were  the  lists  to  be  composed  entirely 
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de  candidats  nationaux,  ou  comprendront-elles 
aussi  des  candidats  Strangers?  M.  Loder  a  prd- 
senie  un  amendement  relatif  k  cette  question;  M. 
de  Lapradelle  demande  k  6tre  exactement  in- 
form^ sur  la  portee  de  cet  amendement. 

M.  LODER  donne  lecture  de  1'article  2  de 
son  amen.dement  avec  les  modifications  qui  y  ont 
e^e  introduites.  (Voir  proces-verbal  du  7  juillet). 

LORD  PHILLIMORE  ajoute  que  M.  Loder 
est  maintenant  dispose  a  accepter  le  nombre  de 
six  candidats,  dont  un  tiers  de  candidats  natio- 
naux. M.  DE  LAPRADELLE  ayant  remarque 
que  le  nombre  de  six  ne  devrait  etre  adopte  que 
pour  la  premiere  election,  LORD  PHILLIMORE 
declare  qu'il  est  dispose  k  accepter  une  modi- 
fication dans  ce  sens  a  1'article  6. 

Le  Comite  est  d'accord  pour  limiter  la  dis- 
cussion aux  presentations  pour  la  premiere 
election. 

M.  DE  LAPRADELLE  trouve  tres  int£res- 
sante  1'idee  de  presenter  k  la  fois  des  nationaux 
et  des  etrangers.  Si  la  presentation  de  nationaux 
doit  etre  obligatoire,  il  envisage  cependant  cer- 
tains inconveiiients.  Si  un  petit  Etat,  dont  les 
jurisconsultes  ne  peuvent  se  mesurer  avec  les 
premiers  jurisconsultes  du  monde,  eiait  oblige  de 
presenter  des  candidats  de  sa  nationality,  il  au- 
rait  l'humiliation  de  voir  toujours  rejeter  leurs 
noms.  S'il  a  le  droit  de  presenter  six  candidats  et 
si  la  designation  de  candidats  nationaux  n'est 
que  facultative,  il  sera  certainement  heureux  de 
designer  six  etrangers:  son  choix  serait  un  choix 
d^sinte'resse,  et,  partant,  probablement  tres  ju- 
dicieux.  Comme  il  y  a  dans  le  monde  beaucoup 
plus  d'Etats  dans  cette  situation,  qu'on  ne  le  pense, 
M.  de  Lapradelle  desirerait  que  le  droit  de 
designer  des  nationaux  fut  seulement  facultatif. 


LORD  PHILLIMORE  dit  que  telle  est  la 
pensee  du  pro  jet  Root — Phillimore. 

M.  DE  LAPRADELLE  declare  que,  dans  ces 
conditions,  ce  projet  lui  donne  a  cet  egard  pleine 
satisfaction. 

II  examine  ensuite  la  question  de  savoir  par 
qui  seront  faites  les  presentations.  II  avail  d'abord 
pense  que  les  presentations  seraient  faites  par  les 
gouvernements  qui  devraient  au  prealable  con- 
suiter  les  academies,  les  universites,  les  hauls 
magistrals,  elc.  Mais  Mr.  Root  a  fait  valoir 
contre  cette  idee  des  considerations  fondees  sur 
son  experience  d'homme  d'Etat.  M.  de  Lapra- 
delle s'incline  devanl  ces  consideralions  et  est 
pret  a  retirer  sa  proposition,  a  condition  qu'on 
lui  donne  satisfaction  sur  le  point  suivant,  k  sa- 


of  national  candidates,  or  should  they  also  con- 
tain foreign  candidates?  M.  Loder  had  sub- 
mitted an  amendment  on  this  subject.  M.  dc 
Lapradelle  asked  to  be  informed  of  the  exact 
scope  of  the  amendment 

M.  LODER  read  Article  2  of  his  amendments 
with  the  modifications  which  had  been  introdu- 
ced into  it.  (See  proces-verbal  of  July  -/ill  . 

LORD  PHILLIMORE  said  that  M.  Loder 
was  now  disposed  to  accepl  ihe  number  of  6  can- 
didates, of  which  one  third  should  be  national 
candidates.  M.  DE  LAPRADELLE  remarked 
that  the  number  six  ought  only  to  be  adopted 
for  the  first  election  and  LORD  PHILLIMORE 
said  he  was  prepared  to  accept  an  amendment 
to  Article  6  to  this  effect.  . 

The  Committee  agreed  to  limit  the  discussion 
to  the  subject  of  the  nominations  for  the  first 
election. 

M.  DE  LAPRADELLE  thought  that  the  idea 
of  simultaneous  nomination  of  national  and  for- 
eign candidates  was  very  interesting.  If  the  nom- 
ination of  national  candidates  was  to  be  com- 
pulsory, however,  he  foresaw  certain  difficulties. 
If  a  little  State,  whose  jurisconsults  could  not 
be  compared  with  the  leading  jurisconsults  of 
the  world,  were  obliged  to  nominate  candidates 
of  its  own  nationality,  it  would  be  humiliated  by 
always  seeing  their  names  rejected.  If  it  had 
the  right  of  nominaling  six  candidates,  and  if  the 
nomination  of  national  candidates  were  optional, 
it  would  certainly  be  content  to  nominate  six  for- 
eigners; as  its  choice  would  be  disinterested,  it 
would  probably  be  very  judicious.  As  there  are 
in  the  world  far  more  States  in  this  position  than 
might  be  thought,  M.  de  Lapradelle  would 
like  the  right  of  nominating  national  candidates 
to  be  optional  only. 

LORD  PHILLIMORE  said  that  such  was 
the  intention  of  the  Root — Phillimore  plan. 

M.  DE  LAPRADELLE  declared  thai,  under 
these  circumstances,  the  plan  was  entirely  satis- 
factory to  him  in  this  respect. 

He  then  went  on  to  consider  by  whom  the  no- 
minations should  be  made.  He  had,  first  of  all, 
ihought  that  the  nominations  should  be  made  by 
ihe  Governmenls,  who  should-  have  previously 
consulted  Academies,  Universilies  and  ihe  prin- 
cipal judges.  But  Mr.  Root  had  brought  out 
objections  to  ihis  idea,  based  on  his  experience 
as  a  practical  statesman.  M.  de  Lapradelle 
yielded  to  ihese  objeclions  and  was  prepared  to 
withdraw  his  proposal,  provided  he  received  sat- 
isfaction upon  the  following  point,  namely:  that 
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voir:  que  les  membres  nationaux  de  la  Cour  d' Ar- 
bitrage ne  soient  pas  seuls  k  presenter  les  candi- 
dats, mais  qu'on  accorde  la  meme  prerogative  et 
sur  un  pied  d'egalite  a  d'autres  corps.  On  a  fait 
valoir  contre  la  presentation  des  candidats  par 
les  gouvernements  la  possibilite  d'intrigues  et 
d'influences politiques.  Mais  M.  de  Lapradelle 
ne  croit  pas  qu'il  y  ait  une  veritable  difference 
entre  les  groupes  nationaux  des  membres  de  la 
Cour  d'Arbitrage  et  les  gouvernements  qui  les 
nomment.  II  prend  comme  exemple  le  groupe 
francais;  M.  de  Lapradelle  a  la  plus  grande 
confiance  dans  les  hommes  qui  composent  cette 
section;  mais  puisque  ce  sont  tous  des  hommes 
politiques  ou  des  juristes  gouvernementaux,  il  ne 
croit  pas  qu'on  puisse  les  distinguefr  du  gouver- 
nement  francais. 

M.  FERNANDES  fait  remarquer  que  si  la 
designation  est  faite  par  ces  groupes,  ni  la 
responsabilite",  ni  le  vote  des  Etats  ne  seront  en- 
gages. 

Le  PRESIDENT  insiste  sur  1'entiere  inde'pen- 
dance  des  membres  de  la  Cour  d'Arbitrage. 

M.  DE  LAPRADELLE,  tout  en  reconnaissant 
I'independance  d'esprit  des  arbitres,  croit  devoir 
maintenir  son  point  de  vue,  d'apres  lequel  il  n'y 
a  pas  de  distinction  absolue  entre  eux  et  le  gou- 
vernement. 

II  continue  en  disant  qu'il  faut  tenir  compte  du 
facteur  important  qu'est  1'opinion  publique  na- 
tionale  et  internationale.  La  Societe  des  Nations 
est  une  grande  institution  democratique,  qui  aura 
la  mission  de  permettre  aux  peuples  de  donner 
une  nouvelle  impulsion  a  la  politique  exte"rieure 
des  Etats  en  y  exercant  leur  influence;  beaucoup 
de  pays  democratiques  sont  encore  aristocrati- 
ques  a  cet  £gard.  En  reglant  la  methode  de  la 
presentation  des  candidats  a  la  Cour  Permanente 
de  Justice  Internationale,  il  faut  tenir  compte  de 
ces  considerations  et  par  consequent  aussi  de 
1'opinion  publique  internationale.  Or  cette  opinion 
se  trouvera-t-elle  satisfaite  si  seule  la  section 
nationale  de  la  Cour  d'Arbitrage  est  consulted 
pour  cette  presentation?  Elle  jugera  probable- 
ment  utile  que  cette  section  soit  consulte'e,  mais 
elle  n'approuverait  pas  qu'on  ne  consultat  qu'elle. 

M.  de  Lapradelle  attire  alors  1'attention 
sur  la  proposition  faite  ante>ieurement  par  M. 
Altamira  au  sujet  de  la  consultation  des  uni- 
versite"s  et  des  corps  scientifiques.  M.  de  Lapra- 
delle mentionne  k  ce  propos  1'Institut  de  Droit 
International;  il  croit  que  les  sections  nationales 
de  cet  Institut  devraient  etre  placdes  sur  le  meme 


the  national  members  of  the  Court  of  Arbitra- 
tion should  not  carry  out  the  nomination  of  can- 
didates alone,  but  that  other  bodies  should  be 
granted  the  same  right  to  be  exercised  on  an 
equal  footing.  As  an  objection  to  the  nomination 
of  candidates  by  Governments,  it  had  been 
pointed  out  that  intrigues  and  political  influences 
might  intervene.  But  M.  de  Lapradelle  did 
not  think  that  there  was  any  essential  difference 
between  the  national  groups  of  the  members  of 
the  Court  of  Arbitration,  and  the  Governments 
who  appointed  them.  He  quoted  as  an  example 
the  French  group.  M.  de  Lapradelle  had  the 
greatest  confidence  in  the  men  composing  this 
group,  but,  as  they  were  all  politicians,  or  jurists 
in  Government  service,  he  did  not  think  that  there 
was  any  real  difference  between  them  and  the 
French  Government. 

M.  FERNANDES  said  that  if  the  selection 
were  made  by  these  groups,  neither  the  responsi- 
bility nor  the  votes  of  the  Governments  would  be 
pledged. 

The  PRESIDENT  laid  emphasis  upon  the 
complete  independence  of  the  members  of  the 
Court  of  Arbitration. 

M.  DE  LAPRADELLE,  whilst  admitting  the 
independence  of  the  arbitrators,  felt  that  he  must 
maintain  his  point :  that  there  was  no  definite 
distinction  between  them  and  the  Government. 
He  went  on  to  say  that  one  must   not  lose 
sight  of  national  and  international  public  opinion, 
which  was  a  very  important  factor.  The  League 
of  Nations  was  a  great  democratic  institution, 
whose  task  it  was  to  enable  the  peoples  to  give 
a  fresh  impulse  to  the  foreign  policy  of  their 
countries  by  making  their  influence  felt.  Many 
democratic  countries  were  still  aristocratic  in  this 
respect.  In  settling  the  system  of  nomination  of 
candidates   for   the   Permanent   Court   of    Inter- 
national Justice,   these  considerations  and  also, 
therefore,  international  public  opinion  must  be 
taken  into  account.  But  would  this  opinion  be 
satisfied  if  only  the  national  section  of  the  Court 
of   Arbitration  were   consulted   with   respect   to 
these  nominations  ?  It  would  probably  consider 
it  advisable  that  this  section  should  be  consulted, 
but  it  would  not  be  content  if  it  alone  were  con- 
sulted. 

M.  de  Lapradelle  then  called  attention  to 
the  proposal  previously  made  by  M.  Altamira, 
concerning  the  consultation  of  Universities  and 
scientific  bodies.  In  this  connection  M.  de  La- 
pradelle mentioned  the  Institut  de  Droit  In- 
ternational ;  he  thought  that  the  national  sections 
of  this  Institute  ought  to  be  placed  on  the  same 


-    428  - 


pied  que  les  groupes  nationaux  des  membres  de 
la  Cour  d'Arbitrage.  Les  professeurs  de  droit 
international  devraient  egalement  etre  consulte's. 
Dans  cet  ordre  d'ide'es  M.  de  Lapradelle 
retire  1'amendement  qu'il  a  depose  la  veille  et 
propose  a  sa  place  de  permettre  aux  sections  na- 
tionales  de  1'Institut  de  Droit  International,  a 
tous  les  Professeurs  de  droit  international  de 
chaque  pays,  et  peut-etre  encore  a  d'autres  grou- 
pes du  meme  ordre,  de  presenter  des  listes  de 
candidats  au  me'me  titre  que  les  groupes  natio- 
naux de  la  Cour  d'Arbitrage.  Si  1'on  decide  que 
les  listes  comprendront  de  4  a  6  noms,  on  aura 
une  presentation  vraiment  complete  et  satisfai- 
sante:  les  intemationalistes  de  tous  les  pays  se 
connaissent  entre  eux  et  ils  sont  ainsi  les  mieux 
renseignes  sur  les  merites  et  les  dispositions  de 
•leurs  collegues;  on  aura  en  meme  temps  les  a  van- 
tages de  la  presentation  d'dtrangers.  M.  de  La- 
pradelle propose  comme  un  minimum  1'assi- 
milation  des  sections  nationales  de  1'Institut  de 
Droit  International  aux  groupes  nationaux  de  la 
Cour  d'Arbitrage. 


M.  ADATCI  a  ecoute  avec  beaucoup  d'inte'ret 
les  explications  de  M.  de  Lapradelle  sur  son 
nouveau  projet. 

Bien  que  s'etant  tout  d'abord  rallie  au  premier 
amendement  de  M.  de  Lapradelle,  M. 
Adatci,  reflexion  faite,  croit  maintenant  que  le 
projet  Root — Phillimore  est  le  seul  qui  ait 
quelque  chance  d'aboutir  parce  qu'il  est  le  seul 
a  repfesenter  le  bon  sens  pratique.  II  reserve 
cependant  son  opinion  sur  le  nombre  des  candi- 
dats. Sur  ce  point  il  incline  vers  la  proposition 
de  M.  Hagerup,  dont  les  observations  me"ri- 
tent  d'etre  examinees  attentivement. 

M.  Adatci  declare  qu'il  retire  formellement 
son  adhesion  au  premier  amendement  de  M.  de 
Lapradelle  et  qu'il  adhere  a  1'article  6  du 
projet  Root — Phillimore. 

M.  ALTAMIRA  remarque  que  le  nouvel  amen- 
dement de  M.  de  Lapradelle  embrasse,  non 
seulement  1'article  6  du  projet  Root — Philli- 
more, mais  aussi  1'article  8. 

M.  Altamira  peut  se  rallier  a  ce  projet  a 
condition  qu'on  y  introduise  la  derniere  modifi- 
cation proposed  par  M.  Loder,  c'est-a-dire  qu'on 
stipule  1'obligation,  pour  les  groupes  nationaux 
des  membres  de  la  Cour  d'Arbitrage,  de  pre- 
senter des  Strangers,  tout  en  rendant  facultative 
la  designation  de  candidats  nationaux. 

II  fait  observer  que  M.  de  Lapradelle  s'est 
inspire  de  1'idee  contenue  dans  les  amendements 
proposes  par  M.  Altamira  lui-meme  a  1'ar- 


footing  as  the  national  groups  of  the  members  of 
the  Court  of  Arbitration.  The  professors  of  In- 
ternational Law  should  also  be  consulted. 

Acting  on  this  idea,  M.  de  Lapradelle 
withdrew  the  amendment  that  he  had  submitted 
on  the  previous  day  and  substituted  a  proposal 
to  allow  the  national  sections  of  the  Institut  de 
Droit  International,  all  the  professors  of  Inter- 
national Law  in  each  country  and  perhaps  other 
bodies  of  the  same  kind,  to  submit  lists  of  can.- 
didates  on  the  same  footing  as  the  national 
groups  of  the  Court  of  Arbitration.  If  it  were 
decided  that  the  lists  should  contain  from  four  to 
six  names,  the  nominations  would  be  really  com- 
plete and  satisfactory;  the  international  jurists 
of  all  countries  are  well  known  to  each  other, 
and  are  therefore  best  informed  as  to  the  merits 
and  propensities  of  their  colleagues.  At  the  same 
time,  the  advantages  offered  by  the  nomination 
of  foreigners  would  be  obtained.  M.  de  Lapra- 
delle proposed  that  as  a  minimum  measure  the 
national  sections  of  the  Institut  de  Droit  Inter- 
national should  be  assimilated  to  the  national 
groups  of  the  Court  of  Arbitration. 

M.  ADATCI  had  listened  with  great  interest 
to  M.  de  Lapradelle's  explanation  of  his  new 
plan. 

Although  he  had  begun  by  supporting  M.  de 
Lapradelle's  first  amendment,  M.  Adatci, 
after  reflection,  now  thought,  that  the  Root- 
Phi  1 1  i  m  o  r  e  plan  was  the  only  one  which  had 
a  real  chance  of  success,  because  it  was  the  only 
one  based  on  practical  common  sense.  He  reser- 
ved his  opinion,  however,  concerning  the  number 
of  candidates.  Upon  this  point,  he  was  inclined 
to  support  the  proposal  of  M.  Hagerup,  whose 
remarks  were  worthy  of  serious  consideration. 

M.  Adatci  stated  that  he  formally  withdrew 
his  support  from  M.  de  Lapradelle's  first 
amendment,  and  that  he  would  support  Article  6 
of  the  Root — Phillimore  plan. 

M.  ALTAMIRA  pointed  out  that  M.  de  La- 
pradelle's new  amendment  included  not  only 
Article  6  of  the  R  o  o  t — P  h  i  1 1  i  m  o  r  e  plan,  but 
also  Article  8. 

M.  Altamira  would  be  able  to  support  this 
plan,  provided  that  the  last  modification  pro- 
posed by  M.  Loder  were  introduced  into  it, 
that  is  to  say:  the  national  groups  of  the  mem- 
bers of  the  Court  of  Arbitration  must  be  bound 
by  n  definite  obligation  to  nominate  foreign  can- 
didates, while,  at  the  same  time,  the  nomination  of 
national  candidates  should  be  made  optional. 

He  pointed  out  that  M.  d  e  Lapradelle  had 
drawn  his  inspiration  from  the  amendments  pro- 
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tide  8  du  projet  Root— Phil  li  mo  re.  Ces 
.amendements  seront  considered  en  detail  lors  de 
la  discussion  de  1'article  en  question;  pour  le 
moment,  il  se  borne  a  signaler  certaines  diffi- 
cultes  que  presente  cette  idee,  telle  qu'elle  a  ete 
exposee  par  M.  de  Lapradelle. 

Dans  certains  pays,  par  exemple,  il  n'existe  pas 
de  section  de  1'Institut  de  Droit  International; 
dans  d'autres  il  n'y  a  qu'un  membre  de  cet  In- 
stitut,  lequel  exercerait  alors  une  influence  trop 
considerable.  M.  Altamira  ne  s'oppose  pas  a 
1'amendement,  mais  il  voudrait  voir  ajouter 
d'autres  corps  au  corps  propose  par  M.  de  La- 
pradelle. 


M.  FERN  ANDES  croit  qu'au  fond  M.  de 
Lapradelle  a  raison;  mais  il  faut  tenir  compte 
de  la  realite.  Si  Ton  se  borne  a  consulter  un  cer- 
tain nombre  de  corps  scientifiques,  il  n'y  a  pas 
d'objection;  mais  si  ces  corps  doivent  presenter 
des  listes,  des  difficulty's  surgiront. 

On  obtiendra  d'abord  un  nombre  beaucoup  trop 
grand  de  candidats,  et  en  outre  le  systeme  creera 
une  certaine  inegalite"  entre  les  Etats,  les  corps 
dont  il  s'agit  n'etant  pas  e"galement  nombreux 
et  n'ayant  pas  la  meme  importance  dans  tous  les 
pays;  par  contre,  le  groupe  national  de  la  Cour 
d' Arbitrage  est  toujours  compose"  de  quatre  mem- 
bres  nomme's  par  les  gouvemements. 

.M.  HAGERUP  a  depose  la  veille,  comme  anien- 
dement  a  1'article  6  du  projet  Root — Philli- 
more,  1'article  6,  aline"a  2  du  projet  des  Cinq 
Puissances,  qui  a  obtenu  1'assentiment  de  Mr. 
Root.  Cependant,  comme  il  se  rend  compte  que 
cet  amendement  ne  serait  pas  accept^,  il  le  retire 
dans  un  esprit  de  conciliation,  pour  se  rallier  e"ga- 
lement  au  projet  Roo  t— Phi  11  i  mo  re. 

II  demande  a  M.  de  Lapradelle  de  bien 
vouloir  formuler  ramendement  qu'il  a  propose 
et  dont  M.  Hagerup  n'a  pas  bien  saisi  la 
portee. 

M.  DE  LAPRADELLE  croit  pouvoir  1'expri- 
mer  provisoirement  ainsi: 

,,Aux  presentations  faites  (aux  termes  de  1'arti- 
cle 8  du  projet  Roo  t — P  h  i  1 1  i  m  o  r  e)  doivent 
ttre  ajoutees  les  listes  proposers  par  (tel  ou  tel 
corps)." 

M.  de  Lapradelle  ajoute  qu'il  considere 
comme  essentiel  de  mettre  les  autres  institutions 
qu'on  pourrait  ajouter  aux  groupes  nationaux  de 
la  Cour  d'Arbitrage,  sur  un  pied  d'e'galite  avec 
ces  groupes. 


posed  by  M.  Altamira  himself  to  Article  8 
of  the  Roo  t— P.  h  i  1 1  i  m  o  r  e  plan ;  these  amend- 
ments would  be  considered  in  detail  when  this 
Article  was  brought  up  for  discussion;  for  the 
moment,  M.  Altamira  would  content  himself 
with  pointing  out  certain  difficulties  arising  out 
of  the  idea  as  put  forward  by  M.  de  Lapra- 
delle. 

In  some  countries,  for  instance,  no  section  of 
the  Institut  de  Droit  International  exists;  mother 
countries  there  is  only  one  member  of  this  in- 
stitute: he  would,  therefore,  have  too  great  an 
influence.  For  this  reason  M.  Altamira  did  not 
object  to  the  amendment  but  wished  other  bodies 
to  be  added  to  that  proposed  by  M.  de  La- 
pradelle. 

M.  FERNANDES  thought  that  M.  de  La- 
pradelle was  fundamentally  right,  but  realities 
must  be  faced.  If  it  were  merely  a  question  of 
consulting  a  number  of  scientific  bodies,  there 
would  be  no  objection,  but  if  these  bodies  were 
to  have  the  duty  of  nominating  candidates,  diffi- 
culties would  arise. 

In  the  first  place,  much  too  large  a  number  of 
candidates  would  be  obtained;  further,  the  sy- 
stem would  create  a  certain  inequality  between 
States,  because  the  bodies  in  question  were  not 
of  the  same  number  or  importance  in  all  coun- 
tries ;  on  the  other  hand,  the  national  groups  of 
the  Court  of  Arbitration  were  always  composed 
of  four  members  appointed  by  the  Governments. 

M.  HAGERUP  had,  on  the  previous  day,  sub- 
mitted Article  6,  Paragraph  2  of  the  Five  Power 
plan  as  an  amendment  to  Article  6  of  the  Root— 
Phillimore  plan,  and  Mr.  Root  had  expressed 
his  approval.  As,  however,  he  felt  sure  that  this 
amendment  would  not  be  accepted,  he  withdrew 
it  from  motives  of  a  conciliatory  nature  and  gave 
his  support  to  the  Root — Phillimore  plan. 

He  asked  M.  de  Lapradelle  to  be  so  good 
as  to  formulate  the  amendment  which  the  latter 
had  proposed,  and  which  he  had  not  quite 
grasped. 

M.  DE  LAPRADELLE  thought  that  he  could, 
provisionally,  word  it  as  follows : 

"To  the  nominations  made  (according  to  the 
provisions  of  Article  8  of  the  Root — Philli- 
more plan),  are  to  be  added  the  lists  submitted 
by  (such  and  such  a  body)." 

M.  de  Lapradelle  added  that,  in  his  opin- 
ion, it  was  essential  to  put  the  other  institutions 
that  might  be  added  to  the  national  groups  of 
the  Court  of  Arbitration  upon  the  same  footing 
as  these  groups. 
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M.  HAGERUP  croit  qu'il  est  difficile  de  creer 
I'e'galite  entre  les  sections  Rationales  de  1'Institut 
de  Droit  International,  qui  est  une  corporation 
privee,  et  les  groupes  nationaux  de  la  Cour  d'Ar- 
bitrage, dont  les  membres  sont  nomm£s  par  les 
gouvernements. 


M.  DE  LAPRADELLE  declare  qu'apres  la 
discussion  qui  vient  d'avoir  lieu,  il  retire  son 
amendement  et  se  rallie  a  1'article  6  du  projet 
Root— Ph ill imore,  tel  qu'il  a  6t6  amende" 
par  M.  Loder. 

M.  LODER  a  compose  un  nouveau  texte  ou 
il  a  tenu  compte  de  toutes  les  modifications  sur 
lesquelles  on  est  tombe"  d'accord.  II  donne  lec- 
ture de  ce  texte  qui  est  ainsi  concu:  ,,Trois  mois 
au  mo  ins  avant  la  premiere  election,  le  Secre'- 
taire-Ge'ne'ral  de  la  Soci^te"  des  Nations  demande 
par  e'en!  aiix  membres  de  la  Cour  Permanente 
d'Arbitrage  de  La  Haye,  de  proc6der  par  grou- 
pes  -  -  chaque  groupe  comprenant  les  membres 
nomme's  par  un  pays  determine  --,a  la  pr6sen- 
tation  de  six  noms  au  plus  de  personnes  remplis- 
sant  a  leur  avis  les  conditions  requises  et  qui  sont 
disposees  a  accepter  la  dignite"  de  juge,  de  sorte 
que  chaque  groupe  ne  pourra  presenter  plus  de 
deux  ressortissants  du  pays  que  represente  ce 
groupe". 

LORD  PHILLIMORE  et  M.  DE  LAPRA- 
DELLE d^clarent  se  rallier  a  ce  texte. 


Le  PRESIDENT  dit  que  1'idee  -de  faire  pre- 
senter simultanement  des  candidats  nationaux  et 
etrangers  est  tres  se"duisante.  II  craint  cependant 
que  cette  id6e,  telle  qu'elle  se  trouve  exprimee 
dans  le  texte  qu'on  vient  de  soumettre,  ne  con- 
duise  a  des  designations  faites  a  1'aventure,  a 
des  coalitions  et  a  des  intrigues.  Elle  aurait  £te" 
r£alis6e  d'une  facon  plus  simple  par  le  systeme 
qu'il  a  propos6  lui-m£me.  Le  principe  peut  6tre 
bon,  mais  la  pratique  risque  d'etre  de'fectueuse. 

Le  President  ne  votera  pas  centre  le  texte, 
mais  il  s'abstiendra. 

II  n'a  pas  confianoe  dans  la  consultation,  telle 
qu'elle  a  e"te"  proposed  par  M.  de  Lapradelle. 
II  aurait  pre'fe're'  le  systeme  deVeloppe"  dans  son 
avant-projet  et  d'apres  lequel  des  hommes  d'une 
competence  remarquable,  tels  que  les  membres 
de  la  Cour  Permanente  d'Arbitrage,  nomme's 
eux-m6mes  par  les  gouvernements,  auraient 
choisi  les  juges  dans  des  conditions  extraordi- 
nairement  favorables. 


M.  HAGERUP  thought  that  it  would  be  dif- 
ficult to  put  the  national  sections  of  the  Institut 
de  Droit  International,  which  is  a  private  corpor- 
ation, and  the  national  groups  of  the  Court  of 
Arbitration,  of  which  the  members  are  ap- 
pointed by  the  Governments,  upon  a  basis  of 
equality. 

M.  DE  LAPRADELLE  declared  that,  in  view 
of  the  discussion  which  had  just  taken  place, 
he  withdrew  his  amendment  and  supported  Ar- 
ticle 6  of  the  Root — Phillimore  plan,  as 
amended  by  M.  Loder. 

M.  LODER  had  composed  a  new  wording 
containing  all  the  modifications  that  had  been 
agreed  upon.  He  read  this  wording,  which  was 
as  follows :  "Three  months  at  least  before  the 
first  election,  the  Secretary-General  of  the 
League  of  Nations  shall  address  a  written  request 
to  the  members  of  the  Permanent  Court  of  Ar- 
bitration at  the  Hague,  to  undertake,  by  groups, 
-  each  group  containing  the  members  appointed 
by  a  particular  State  —  the  nomination  of  a  maxi- 
mum of  six  persons,  fulfilling,  in  their  opinion, 
the  required  conditions,  and  who  are  prepared 
to  accept  the  appointment  as  judges,  subject  to 
the  condition  that  each  group  shall  not  submit 
more  than  two  candidates  of  the  same  national- 
ity as  the  country  which  it  represents." 

LORD  PHILLIMORE  and  M.  DE  LAPRA- 
DELLE said  that  they  would  accept  this  for- 
mula. 

The  PRESIDENT  said  that  the  idea  of  nom- 
inating national  and  foreign  candidates  simul- 
taneously was  very  attractive.  Nevertheless,  he 
feared  that  the  idea,  as  expressed  in  the  wording 
just  submitted,  would  lead  to  haphazard  nomin- 
ations, and  to  coalitions  and  intrigues.  It  would 
have  been  realised  in  a  much  simpler  way  by  the 
system  which  he  had  himself  proposed.  The  prin- 
ciple might  be  good;  but  this  did  not  appear  to 
be  a  satisfactory  way  of  putting  it  into  practice. 

The  President  would  not  vote  against  this 
formula,  but  he  would  abstain  from  voting. 

He  had  no  confidence  in  the  method  of  con- 
sultation, suggested  by  M.  de  Lapradelle. 
He  would  have  preferred  the  system  worked  out 
in  his  own  draft  scheme,  which  provided  for  the 
selection  of  the  judges,  under  extremely  favour- 
able conditions,  by  men  of  unusual  ability,  such 
as  the  members  of  the  Permanent  Court  of  Arbi- 
tration, who  were  themselves  appointed  by  Gov- 
ernments. 
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M.  RICCI-BUSATTI,  tout  en  reconnaissant  le 
bien  fonde  des  considerations  du  President, 
declare  qu'il  se  rallie  a  la  proposition  R  o  o  t— 
Phi  11  imor  e. 

Le  PRESIDENT  passe  a  1'examen  de  ce  pro- 
jet,  tel  qu'il  a  e"te  amende  par  M.  Loder.  II 
craint  que  le  systeme  propose  par  M.  de  Lapra- 
delle,  avec  1'appui  de  M.  Altamira,  ne  fasse 
une  impression  peu  favorable  sur  1'Assemblee, 
qui  se  verra  obligee  de  voter  sur  une  liste  de 
candidats  proposes  par  une  foule  tres  diverse  de 
colleges.  D'autre  part  le  President  craint,  il 
le  re"pete,  que  le  fait  de  proposer  six  candidats  dont 
deux  nationaux,  ne  donne  lieu  a  des  intrigues. 
II  aurait  prefere  quelque  chose  de  plus  net,  par 
exemple  une  liste  de  candidats  nationaux  dressee 
par  les  quatre  membres  de  la  Cour  d'Arbirrage 
pour  chaque  pays,  et  puis  une  discussion  entre  les 
membres  de  tous  les  pays.  Done,  les  Etats  ayant 
ainsi  participe  a  la  designation  seraient  tous  re- 
presentes. 


M.  ALTAMIRA  trouve  que  1'expression  finale 
de  1'article  6,  tel  qu'il  se  trouve  maintenant  for- 
mule, n'est  pas  suffisamment  claire.  II  propose 
qu'on  y  ajoute  une  formule  s'inspirant  de  celle 
adoptee  par  la  Conference  de  Bruxelles  des  as- 
sociations pour  la  Socie"t6  des  Nations. 

Chaque  Etat  aurait  le  droit  de  proposer  un 
nombre  maximum  de  candidats  de  sa  nationalitd 
et,  afin  qu'il  fut  indique  clairement  que  le  juge 
est  exclusivement  au  service  de  la  justice,  un 
nombre  plus  eleve1  de  candidats  d'autres  nationa- 
lites.  II  suggere  d'ajouter  la  formule  suivante: 
,,les  autres  e"tant  des  jurisconsultes  etrangers". 

On  decide  que  1'idee  de  M.  Altamira  sera 
prise  en  consideration  par  le  Comite  de  redaction. 

Le  PRESIDENT  met  au  vote  1'article  6  du 
projet  Root— Phillimore  tel  qu'il  est  formule 
dans  le  texte  soumis  par  M.  Loder. 

A  la  suite  du  vote,  fait  par  appel  nominal,  1'ar- 
ticle est  adopte",  sauf  redaction,  a  I'unanimite;  le 
President  s'est  abstenu. 

Le  President  ouvre  la  discussion  sur  1'ar- 
ticle 7  et  invite  Lord  Phillimore  a  foumir 
des  explications  a  son  sujet. 


M.  LODER  rappelle  son  amendement,  se  rap- 
portant  k  cet  article  (voir  article  3  des  amende- 
ments  soumis  le  6  juillet  par  M.  Loder). 


M.  RICCI-BUSATTI  recognised  the  sound- 
ness  of  the  President's  arguments,  but  never- 
theless  declared  that  he  would  support  the 
R  o  o  t — P  h  i  1 1  i  m  o  r  e  proposal. 

The  PRESIDENT  went  on  to  consider  this 
project,  as  amended  by  M.  Loder,  in  detail. 
He  feared  that  the  system  proposed  by  M.  de 
Lapradelle,  and  supported  by  M.  Alta- 
mira, would  create  an  unfavourable  impression 
upon  the  Assembly,  which  would  find  itself 
obliged  to)  vote  upon  a  list  of  candidates  proposed 
by  a  collection  of  bodies  of  very  different  kinds. 
On  the  other  hand,  the  President  feared 
-  he  emphasised  this  -  -  that  the  submission  of 
six  candidates  of  whom  two  were  national  candi- 
dates, would  give  rise  to  intrigues.  He  would  have 
preferred  something  simpler,  for  instance,  a  list 
of  national  candidates  prepared  by  the  four  mem- 
bers of  the  Court  of  Arbitration  for  each  country, 
followed  by  a  discussion  between  the  members  of 
all  countries.  As  all  States  would  thus  have  taken 
part  in  the  selection,  they  would  all  be  re- 
presented. 

M.  ALTAMIRA  thought  that  the  final  expres- 
sion contained  in  Article  6  as  now  amended,  was 
not  sufficiently  clear.  He  proposed  that  a  formula 
based  upon  that  adopted  by  the  Conference  of 
Associations  for  the  League  of  Nations,  held  at 
Brussels,  should  be  added. 

Each  State  should  have  the  right  to  submit  a 
certain  maximum  number  of  candidates  of  its 
own  nationality,  and  a  larger  number  of  candi- 
dates of  other  nationalities,  in  order  to  make  it 
quite  clear  that  the  judge's  sole  duty  is  the 
administration  of  justice.  He  suggested  that  the 
following  formula  should  be  added:  "the  others 
being  foreign  jurisconsults." 

It  was  agreed  that  M.  Altamira's  idea 
should  be  considered  by  the  drafting  Committee. 

The  PRESIDENT  put  Article  6  of  the 
Root — Phillimore  project,  as  drafted  by  M. 
Lode  r,  to  the  vote. 

The  vote,  which  was  taken  by  calling  over  the 
names,  resulted  in  the  adoption  of  the  Article, 
subject  to  drafting  amendments.  The  voting  was 
unanimous  except  that  the  President  ab- 
stained from  voting. 

The  President  opened  the  discussion  upon 
the  7th  Article,  and  requested  Lord  Philli- 
more to  explain  its  contents. 

M.  LODER  drew  attention  to  his  amendment 
dealing  with  this  Article.  (See  Article  3  of  the 
amendments  submitted  by  M.  Loder  on  the 
6th  July). 
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LORD  PHILLIMORE  remarque  que  cet 
amendement  differe  de  1'article  7  du  projet 
Root  —  Phillimore  principalement  en  ce  qu'il 
charge  le  Secre'taire-Ge'ne'ral  de  la  Socie"t£  des 
Nations  d'ajouter,  aux  noms  des  candidats,  le 
nombre  de  voix  qu'ils  ont  obtenu.  Lord  Phil- 
limore n'y  voit  pas  d'inconv&iient.  II  poursuit 
en  disant  que  1'article  7,  dont  il  donne  lecture, 
n'est  que  la  continuation  de  1'article  6,  et  fait 
observer  que  la  derniere  partie  de  1'article  ren- 
ferme  l'id£e  exprime'e  par  Mr.  Root,  relative- 
ment  k  la  Commission  m&iiatrice.  Lord  Phil- 
limore a  consult^  Mr.  Root  sur  I'id^e  sugge*- 
par  l'amendement  de  M.  Loder. 


Mr.  ROOT  pense  qu'il  faut  rechercher  la  pro- 
cedure la  plus  simple;  s'il  n'y  a  pas  d'objection 
k  ce  que  le  Secre'taire-Ge'ne'ral  ajoute  aux  noms 
des  candidats  le  nombre  des  voix  obtenues,  il 
n'est  pas  non  plus  ne"cessaire  de  le  stipuler  ex- 
pressdment.  Le  Secre"taire-G£n6ral  est  naturelle- 
ment  libre  de  re"pondre  k  des  questions  qu'on 
pourrait  lui  poser  k  ce  sujet. 

LORD  PHILLIMORE  se  range  a  cette  opi- 
nion. Selon  lui  toute  disposition  inutile  est  une 
pierre  d'achoppement. 

Le  PRESIDENT  demande  si  1'on  doit  vrai- 
ment  mentionner  le  nombre  de  voix,  sans  indi- 
quer  en  meme  temps  les  pays  qu'elles  repre"  sen- 
tent.  La  voix  de  Haiti  ne  saurait  avoir  la  meme 
importance  que  celle  de  1'Angleterre. 

M.  LODER  ne  voit  pas  d'objection  k  ce  qu'on 
mentionne  egalement  les  nominateurs. 

Le  PRESIDENT,  comme  Lord  Philli- 
more, pense  qu'il  vaut  mieux  ne  point  regler 
cette  question  dans  le  texte,  et  laisser  au  Secre'- 
taire-Ge'ne'ral le  soin  de  la  re"soudre. 

II  constate  que  la  premiere  phrase  de  1'article  7 
est  adoptee  sans  opposition. 

Le  President  donne  lecture  de  la  seconde 
phrase,  et,  k  la  demande  de  M.  Altamira,  il 
lit  dgalement  les  remarques  que  ce  dernier  a  for- 
mu!6es  au  sujet  de  cette  phrase. 

M.  ALTAMIRA  a  la  parole  pour  exposer  I'id6e 
qui  est  au  fond  de  ses  remarques.  II  veut  eViter 
que  la  majorit6  des  juges  soit  e"lue  en  dehors  de 
la  liste  de  candidats  pre"sente"e  au  Conseil  et  k 
1'Assemblee.  Dans  cet  ordre  d'ide"es,  il  voudrait 
limiter  le  droit  qu'a  la  Commission  mMiatrice  de 
recommander  la  nomination  de  personnes  non 
mentionnees  sur  cette  liste. 


LORD  PHILLIMORE  stated  that  the  prin- 
cipal  difference  between  this  amendment  and 
Article  7  of  the  Roo  t— Phillimo  re  plan,  was 
that  the  former  provided  that  the  Secretary-Ge- 
neral of  the  League  of  Nations  should  add  to 
each  name  upon  the  list  of  candidates,  the  num- 
ber of  nominations  obtained.  Lord  Philli- 
more saw  no  objection  to  this.  He  went  on  to 
say  that  Article  7,  which  he  read,  was  only  a  con- 
tinuation of  Article  6.  He  pointed  out  that  the 
last  portion  of  the  Article  contained  the  idea 
expressed  by  Mr.  Root,  concerning  the  Joint 
Conference.  Lord  Phillimore  consulted  Mr. 
Root  on  the  idea  suggested  in  M.  Lode'r's 
amendment. 

Air.  ROOT  thought  that  the  most  simple  pro- 
cedure must  be  sought.  Though  there  was  no 
objection  to  the  addition  by  the  Secretary-Gen- 
eral of  the  number  of  nominations  received  to 
the  names  of  the  candidates,  there  was  no  neces- 
sity to  insert  a  definite  stipulation  to  this  effect. 
The  Secretary-General  was  naturally  free  to 
answer  questions  that  might  be  put  to  him  on 
this  subject. 

LORD  PHILLIMORE  agreed.  In  his  opinion, 
every  useless  condition  would  be  a  possible  stum- 
bling block. 

The  PRESIDENT  wondered  whether  the 
number  of  nominations  should  be  mentioned 
without  at  the  same  time  indicating  which  coun- 
tries had  made  them.  The  nominations  of  Haiti 
could  not  have  the  same  value  as  those  of 
England. 

M.  LODER  had  no  objection  to  the  nomin- 
ating States  being  mentioned. 

The  PRESIDENT  agreed  with  Lord  Phil- 
limo r  e,  that  it  would  be  better  not  to  deal 
with  this  question  in  the  text,  but  to  leave  it 
to  be  settled  by  the  Secretary- General. 

He  declared  that  the  first  sentence  of  Article  7 
was  adopted  without  opposition. 

The  President  read  the  second  sentence, 
and,  at  M.  Altamira's  request,  also  read  the 
notes  that  the  latter  had  drawn  up  concerning 
this  sentence. 

M.  ALTAMIRA  obtained  permission  to  speak 
in  order  to  develop  the  idea  upon  which  his  notes 
were  based.  He  wished  to  avoid  any  possibility 
that  the  majority  of  judges  might  be  elected  from 
outside  the  list  of  candidates  submitted  to  the 
Council  and  the  Assembly.  With  this  object,  he 
wished  to  limit  the  right  possessed  by  the  Joint 
Conference,  to  recommend  the  appointment  of 
persons  not  contained  in  the  list. 
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M.  LODER  propose  la  solution  suivante:  sub- 
stituer  a  la  derniere  phrase  de  1'article  7  une  for- 
mule  ainsi  conquer  ,,Sont  seuls  eligibles  les  can- 
didats  qui  figurent  sur  la  liste  mentionnee  a 
1'alinea  precedent". 

Mr.  ROOT  dit  que  la  disposition  qu'on  est  en 
train  de  discuter  visait  a  deux  fins.  Elle  devait 
d'abord  ecarter  la  difficulte  que  souleva  la  pro- 
position de  M.  de  Lapradelle,  c'est-a-dire 
eviter  de  paraitre  enlever  aux  gouvemements  un 
role  qui  doit  leur  revenir.  T  En  second  lieu,  on 
voulait  assurer  un  projet  realisable;  il  ne  fallait 
pas  exagerer  les  garanties  jusqu'a  rendre  irreali- 
sable  1'organisation  qu'elles  devaient  sauvegarder. 

Mr.  Root  fait  remarquer  que  1'experience  d6- 
montre  que,  lorsque  deux  corps  naturellement  op- 
poses doivent  se  mettre  d'accord,  il  pourrait  etre 
impossible  d'obtenir  cet  accord  a  moins  que  Ton 
n'y  ait  recours  a  des  moyens  de  conciliation.  Pour 
que  cette  conciliation  puisse  etre  obtenue,  il  est 
essentiel  qu'on  laisse  toute  Iibert6  a  ceux  qui 
sent  charges  de  cette  tache.  Si  le  Conseil  s'op- 
pose  absolument  a  la  nomination  d'une  personne 
de"signee  par  1'Assemblee,  ou  reciproquement,  il 
pourra  devenir  ne"cessaire  de  trouver  une 
iroisieme  personne,  qui  puisse  satisfaire  tout  le 
monde.  Mais  il  faut  laisser  toute  liberte  de  choix 
a  ceux  qui  doivent  la  trouver. 

En  exigeant  que  les  listes  soient  composers 
par  les  membres  de  la  Cour  Permanente  d'Arbi- 
trage,  on  aura  e'tabli  un  niveau  de  competence 
et  de  conduite  si  elevd  qu'il  est  inconcevable 
que  la  personne  de"signe"e  en  dehors  de  la  liste 
ne  possede  pas  les  memes  quality's. 


Le  PRESIDENT  demande  si  MM.  Alta- 
mira  et  Loder  maintiennent  leurs  amende- 
ments.  II  exprime  1'avis  que,  si  la  Commission  de 
conciliation  peut  choisir  en  dehors  de  la  liste 
dans  tous  les  cas  ou  il  y  aura  disaccord,  on 
court  le  danger  que  la  Cour  soit  composee  de 
trop  de  personnes  ne  figurant  pas  sur  la  liste: 
il  faut  que  cette  procedure  soit  limitee  a  des 
cas  strictement  exceptionnels. 

MM.  ALTAMIRA  et  LODER  admettent  la 
ne"cessit£  politique  d'avoir  recours  a  des  per- 
sonnes qui  ne  figurent  pas  sur  la  liste,  mais  ils 
pensent  qu'il  sera  difficile  de  trouver  d'autres  per- 
sonnes competentes:  d'autant  plus  que  la  liste, 
assez  nombreuse  en  elle-me"me,  renfermera  des 
noms  de  personnes  d'ine"gale  competence. 


M.  LODER  suggested  the  following  method: 
the  substitution  of  the  words  "only  those  can- 
didates contained  in  the  list  mentioned  in  the 
preceding  Paragraph  shall  be  eligible,"  for  the 
last  sentence  of  Article  7. 

Mr.  ROOT  said  that  the  clause  under  dis- 
cussion had  been  intended  to  fulfil  two  purposes. 
Firstly,  it  was  to  overcome  the  difficulty  raised 
by  M.  de  Lapradelle's  proposal;  that  is  to 
say,  to  avoid  appearing  to  take  away  from  the 
Governments  a  role  which  ought,  by  right,  to 
be  theirs.  Secondly,  the  intention  was  to  ensure 
that  the  plan  should  be  realisable;  the  nature 
of  the  guarantees  must  not  be  such  as  to  render 
the  organisation,  which  they  were  intended  to 
protect,  impracticable. 

Mr.  Root  pointed  out  that  experience  showed 
that  whenever  two  bodies,  which  are  by  nature 
opposed  to  each  other,  have  to  come  to  an  agree- 
ment, such  agreement  might  be  impossible,  unless 
some  method  of  conciliation  be  used.  If  this 
process  of  conciliation  is  to  be  fruitful,  it  is 
essential  that  as  much  liberty  as  possible  should 
be  allowed  to  those  who  have  to  carry  out  the 
task.  If  the  Council  were  absolutely  opposed  to 
the  appointment  of  a  person  selected  by  the 
Assembly,  or  vice-versa,  it  might  be  necessary 
to  find  a  third  person  who  would  be  satisfactory 
to  everyone.  But  those  who  had  to  find  this 
person,  must  be  given  complete  freedom  in  their 
choice. 

Suchf  a  high  standard  of  competence  and  moral 
authority  would  be  established  by  laying  down 
that  the  lists  should  be  drawn  up  by  the  members 
of  the  Permanent  Court  of  Arbitration,  that  it 
would  be  inconceivable  that  the  person  selected 
from  outside  this  list,  would  not  conform  to  this 
standard. 

The  PRESIDENT  asked  whe.ther  M.  Al ta- 
rn ira  and  M.  Loder  wished  to  maintain  their 
respective  amendments.  He  expressed  the  opin- 
ion that,  if  the  Joint  Conference  were  able  to 
choose  from  outside  the  list  in  every  case  of 
disagreement,  there  would  be  a  danger  that  the 
Court  would  contain  too  many  persons  not  in- 
cluded in  the  list.  Such  a  procedure  must  be 
strictly  limited  to  exceptional  cases. 

MM.  ALTAMIRA  and  LODER  admitted 
that  it  might  be  politically  necessary  to  make 
use  of  persons  not  contained  in  the  list,  but  they 
thought  that  it  would  be  difficult  to  find  com- 
petent persons  elsewhere;  more  especially,  as 
the  list  itself,  being  of  considerable  size,  would 
probably  exceed  the  total  number  of  suitable 
persons. 
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M.  DE  LAPRADELLE  propose  au  Comite" 
de  maintenir  le  texte  original  de  la  phrase  sans 
1'amendement  de  M.  Loder.  Mr.  Root  a  de- 
montre'  avec  beaucoup  de  force  les  raisons  qui 
militent  en  faveur  de  son  systeme.  Les  gouverne- 
ments  conservent  pleinement  leur  droit  d'61ection. 
Mais  si  au  moment  de  1'election  il  y  a  disaccord 
entre  le  Conseil  et  I'Assemble'e,  et  s'il  faut  que 
la  Commission  de  conciliation  *soit  saisie  de  1'af- 
faire,  il  faut  lui  laisser  toute  liberte"  pour  que  la 
conciliation  aboutisse.  On  peut  imposer  des  re- 
strictions au  droit  d'user  de  ce  moyen,  mais  on 
ne  doit  pas  enlever  la  possibility  d'arriver  a  une 
conciliation.  On  peut  fixer  des  propositions,  ou 
poser  des  conditions,  en  un  mot  trouver  une  for- 
mule  de  transaction;  mais  il  ne  faut  pas  abandon  - 
ner  1'idee  exprimee  dans  le  projet  Root — Phil- 
limore,  et  que  vient  d'appuyer  Mr.  Root. 


M.  RICCI-BUSATTI  croit  avec  MM.  .Loder 
et  A 1 1  a  m  i  r  a  qu'on  aurait  peu  de  chances  de 
trouver,  en  dehors  de  la  liste,  des  personnes 
mieux  qualifiers  que  celles  qui  y  figurent.  D'ail- 
leurs,  si  des  difficultcs  surgissent  entre  I'Assem- 
b\6e  et  le  Conseil,  ce  sera  probablement  au  sujet 
de  la  nationality"  du  juge  a  e"lire,  plutot  que  de 
ses  qualite"s  personnelles.  Dans  ces  conditions  il 
prefe>erait  que  la  Commission  fut  obligee  de 
choisir  sur  la  liste. 

M.  ALTAMIRA  declare  que  les  paroles  de 
M.  de  Lapradelle,  qui  a  lui-meme  fait  valoir 
que  les  membres  de  la  Cour  permanente  repre- 
sentent  les  gouvernements,  1'etonnent.  Si  cela  est 
vrai,  les  gouvernements  auront  toujours  leur  part 
dans  la  presentation  des  candidats,  et  il  n'est  pas 
besoin  de  leur  donner  encore  la  liberte  d'en 
chercher  de  nouveaux  en  dehors  de  la  liste.  La 
Commission  doit  avoir  toute  liberte,  mais  dans 
les  limites  de  la  liste. 

Mr.  ROOT,  repondant  a  MM.  Altamira  et 
Loder,  dit  que,  lorsque  la  situation  necessite 
1'intervention  de  la  Commission  de  conciliation, 
on  n'a  plus  a  choisir  entre  tous  les  noms  de  la 
liste,  mais  seulement  entre  deux  ou  trois.  II  s'agira 
en  effet  de  trouver  un  juge  qui  puisse  repr^senter, 
en  connaissance  de  cause,  un  groupe  d'Etats  deter- 
mined, unis  par  la  communaute  de  leurs  syste- 
mes  juridiques  ou  de  leur  civilisation.  C'est  une 
difficult^  qu'il  est  absolument  nccessaire  de  sur- 
monter,  et  il  se  peut  tres  bien  que  des  personnes 
pleinement  comp^tentes  et  qui  n'ont  pas  voulu 
accepter  de  figurer  sur  la  liste  des  candidats, 


M.  DE  LAPRADELLE  proposed  to  the  Com- 
mittee  that  the  original  wording  of  the  sentence 
should  be  maintained,  without  M.  Loder's 
amendment.  Mr.  Root  had  shown  very  clearly 
the  reasons  militating  in  favour  of  his  system. 
The  Governments  would  retain  all  their  elec- 
toral rights.  But  if,  when  it  came  to  the  election, 
the  Council  and  the  Assembly  could  not  come 
to  an  agreement,  and  if  the  Joint  Conference  had 
to  be  called  into  play,  it  must  be  given  complete 
freedom  of  action,  or  it  would  be  unable  to 
achieve  success.  Restrictions  might  be  made 
governing  the  use  of  this  means,  but  the  possi- 
bility of  arriving  at  a  compromise  must  not  be 
excluded.  A  proportion  might  be  fixed  or  con- 
ditions laid  down;  in  a  word,  a  formula  could 
be  found  in  the  nature  of  a  compromise;  but  the 
idea  contained  in  the  Root — Phillimore 
plan,  and  which  Mr.  Root  had  just  been  sup- 
porting, must  not  be  abandoned. 

M.  RICCI-BUSATTI  thought,  like  MM. 
Loder  and  Altamira,  that  it  would  not  be 
easy  to  find,  outside  the  list,  persons  better  qual- 
ified than  those  contained  in  it.  Besides,  if 
difficulties  arose  between  the  Council  and  the 
Assembly,  they  would  probably  be  in  connection 
with  the  nationality  of  the  judge  to  be  elected, 
rather  than  with  his  personal  qualities.  Under 
these  circumstances,  M.  Ricci-Busatti  would 
prefer  that  the  Joint  Conference  should  be 
obliged  to  choose  from  within  the  list. 

M.  ALTAMIRA  was  astonished  at  M.  de  La- 
prade lie's  remarks;  the  latter  had  himself 
pointed  out  that  the  members  of  the  Permanent 
Court  of  Arbitration  represented  the  Govern- 
ments. If  that  were  true,  the  Governments  would 
always  have  a  share  in  the  nominations  of  can- 
didates, and  there  was  no  need  to  give  them  a 
subsequent  right  to  choose  from  outside  the  list. 
The  Joint  Conference  must  be  given  complete 
liberty,  but  only  within  the  limits  of  the  list. 

Mr.  ROOT,  in  reply  to  MM.  Altamira 
and  Loder,  said  that  when  it  became  necessary 
for  the  Joint  Conference  to  intervene,  it  would 
no  longer  be  a  question  of  choosing  from  all  the 
names  on  the  list,  but  only  between  two  or  three. 
It  would  really  be  a  question  of  finding  a  judge 
who  could  represent,  with  an  adequate  under- 
standing of  the  conditions,  a  certain  group  of 
States,  between  which  a  close  relationship  existed, 
arising  out  of  a  common  legal  system  or  civi- 
lisation. This  was  a  difficulty  which  must  be 
overcome,  and  it  was  quite  likely  that  fully 
qualified  persons,  who  had  not  been  willing  to 
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soient,  devant  la  necessity  de  sortir  d'une  si-  be  included  upon  the  list  of  candidates,  would  be 
tuation  difficile,  disposes  a  accepter  une  nomi-  prepared  to  accept  an  appointment,  in  order  to 
nation.  provide  a  means  of  ending  a  difficult  situation. 


M.  HAGERUP  se  rallie  a  1'idee  de  Mr.  Root. 

Le  PRESIDENT  suggere  1'idee  d'adopter  une 
formule  indiquant  qu'on  doit  autant  que  possible 
se  tenir  aux  noms  figurant  sur  la  liste. 

LORD  PHILLIMORE  croit  cette  idee  juste, 
rnais  il  faut  lui  donner  plus  de  precision.  II  pro- 
pose d'exiger  pour  le  choix  en  dehors  de  la  liste 
J'unanimite  des  membres  de  la  Commission. 


M.  DE  LAPRADELLE  envisage  le  cas  d'une 
personne  de  la  plus  haute  competence,  ne  figu- 
rant pas  sur  la  liste,  parce  que,  lorsque  celle-ci 
a  etc  composee,  elle  exercait  des  fonctions  in- 
compatibles  avec  celle  de  juge.  Cette  personne 
peut  etre  libre  au  moment  de  1'dlection;  il  doit 
done  etre  possible  de  la  nommer.  Toutefois,  s'il 
cst  desirable  que  la  Commission  puisse  chercher 
en  dehors  de  la  liste,  il  faut  cependant  creer  des 
garanties  pour  e"viter  que  toute  la  Cour  ne  soit 
composed  de  personnes  autres  que  les  candidats 
officiels.  Selon  M.  de  La  pr  ad  elle,  cette-  ga- 
rantie  ne  saurait  etre  trouv^e  dans  I'unanimite  de 
la  Commission;  ce  serait  dangereux.  II  croit  qu'il 
faut  la  chercher  dans  la  limitation  du  nombre 
des  juges  qui  peuvent  etre  de'sign^s  par  la  pro- 
cedure extraordinaire,  a  un  cinquieme,  par  exem- 
ple,  du  nombre  total. 


M.  HAGERUP,  le  PRESIDENT  et  Mr. 
ROOT  se  rallient  a  1'idee  de  Lord  Phi  11  i- 
mo  re. 

M.  ALTAMIRA  votera  centre  la  proposition. 


Le  PRESIDENT  soumet  au  vote  a  mains 
levies  1'article  7  du  projet  Root — Phi  Hi  mo  re, 
sauf  redaction,  et  avec  une  addition  s'inspirant 
de  1'idee  de  Lord  Phillimore.  L'article  est 
adopted 

Le  President  ouvre  alors  la  discussion  sur 
1'article  8  du  projet  Root — Phillimore. 

LORD  PHILLIMORE  fait  observer  que  M. 
Altamira  a  propose"  des  modifications  de  de- 
tail a  cet  article.  II  le  prie  de  bien  vouloir  les 
cxpliquer.  Personnellement  il  n'a  pas  d'objection 
a  ce  qu'on  ajoute  a  1'article  toutes  les  institutions 
qu'on  trouve  utiles,  pourvu  que  1'on  n'exagere 
pas  en  mentionnant  des  institutions  tout-a-fait 


M.  HAGERUP  agreed  with  Mr.  Root  on 
this  point. 

The  PRESIDENT  suggested  that  a  formula 
should  be  adopted  indicating  that  the  names 
upon  the  list  should  be  used  as  far  as  possible. 

LORD  PHILLIMORE  thought  that  this  was 
a  good  idea  but  that  it  should  be  made  a  little 
more  precise.  He  proposed  that  the  choice  of 
a  person  not  contained  on  the  list  should  require 
the  unanimous  consent  of  the  members  of  the 
Conference. 

M.  DE  LAPRADELLE  pointed  out  that  it 
was  possible  that  a  person  with  the  highest  qual- 
ifications might  not  be  contained  in  the  list, 
because,  at  the  time  it  was  drawn  up,  he  held 
a  position  incompatible  with  the  duties  of  a  judge. 
This  person  might  be  available  at  the  time  of 
the  election;  it  should  therefore  be  possible  to 
appoint  him.  Nevertheless,  though  it  was  desir- 
able that  the  Committee  should  be  free  to  choose 
from  outside  the  list,  guarantees  should  be 
created  to  avoid  the. possibility  of  the  whole  Court 
being  composed  of  persons  other  than  the  offi- 
cial candidates.  In  M.  de  Lapradelle's  opi- 
nion, the  unanimity  of  the  Joint  Commission 
would  not  serve  as  such  a  guarantee;  there  was 
an  element  of  danger.  He  thought  it  must  be 
found  in  the  limitation  of  the  number  of  judges 
who  could  be  appointed  by  this  exceptional  pro- 
cedure, for  instance,  to  one-fifth  of  the  total 
number. 

M.  HAGERUP,  the  PRESIDENT  and  Mr. 
ROOT  supported  Lord  Phillimore's  idea. 

M.  ALTAMIRA  said  that  he  would  vote 
against  the  proposal. 

The  PRESIDENT  put  Article  7  of  the 
Root — Phillimore  plan,  subject  to  amend- 
ments of  form,  to  the  vote  by  a  show  of  hands. 
Tin-  Article  was  adopted. 

The  President  then  opened  the  discussion 
upon  the  8th  Article  of  the  Root — Philli- 
more plan. 

LORD  PHILLIMORE  drew  attention  to  the 
fact  that  M.  Altamira  had  proposed  amend- 
ments affecting  the  detail  of  this  Article.  He 
asked  M.  A 1 1  a m  i  r  a  to  be  so  good  as  to  explain 
them.  Personally,  he  had  no  objection  to  the 
addition  of  all  institutions  which  it  was  thought 
advisable  to  include  in  the  Article,  provided  that 
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insignifiantes.  II  est  vrai  qu'il  ne  s'agit  que  d'une 
recommandation;  mais  ce  n'est  pas  une  raison 
pour  aller  trop  loin. 

M.  ALTAMIRA  explique  la  ported  des  remar- 
ques  qu'il  a  faites  au  sujet  de  1'article  8.  II  fait 
observer  que  dans  certains  pays  les  university's 
sont  dirigdes  par  des  recteurs;  ce  titre  devrait 
done  6tre  mentionne'.  II  y  a  aussi  des  pays  ou 
il  n'y  a  pas  de  faculty's  de  droit,  mais  seulement 
des  e"coles  de  droit;  on  ne  devrait  pas  les  omettre. 
En  outre,  les  recteurs  peuvent  etre  des  savants 
sans  dtre  des  jurisconsultes;  il  faut  en  tenir 
compte.  Afin  d'exclure  les  corps  non  qualifies, 
el  pour  ne  pas  oublier  les  colleges  compe"tents, 
il  voudrait  substituer  k  1'expression  ,,socie'te's 
scientifiques"  les  mots  ,,acade"mies  nationales  et 
royales". 

Le  PRESIDENT  signale  la  formule  qu'il  avait 
adopted  dans  son  avant-projet  (article  5,  alin^a  3); 
il  a  mentionn£  les  Hautes  Cours  de  Justice,  les 
faculte's  de  droit  des  universite"s,  les  academies 
ou  sections  d'acade"mies  voue^es  a  1'etude  du  droit, 
et  enfin  les  autres  grands  organes  de  la  vie  juri- 
dique,  estime's  particulierement  competents.  II 
croit  que  ces  quatre  categories  sont  celles  dont 
il  faut  tenir  compte;  il  fait  spe"cialement  obser- 
ver qu'elles  comprennent  les  sections  nationales 
de  1'Institut  de  Droit  International. 

M.  ALTAMIRA  croit  pouvoir  accepter  la  for- 
mule du  President. 

M.  RICCI-BUSATTI  declare  qu'il  votera  con- 
tre  cet  article  qui  lui  parait  inutile,  et  qui  peut 
etre  nuisible.  Les  membres  de  la  Cour  d' Arbitrage 
s'adresseront  certainement  aux  personnes  qu'ils 
estimeront  pouvoir  consulter  avec  le  plus  d'utilite". 
Si  1'on  adopte  cet  article,  on  cr6e  pour  eux  une 
obligation  morale  de  proctider  a  certaines  consul- 
tations; s'ils  n'en  tenaient  pas  compte,  des  frpisse- 
ments  et  des  difficultes  en  resulteraient.  C'est  une 
complication  qui  causera  des  demarches  sans  fin, 
la  plupart  absolument  inutiles.  En  Italic  cinq 
Cours  Supremes,  vingt  university's,  plusieurs  aca- 
de"mies  et  associations  doivent  etre  consultees. 
M.  Ricci-Busatti  n'est  pas  oppose"  a  l'ide"e 
meme,  mais  il  voudrait  que  les  membres  de  la 
Cour  d'Arbitrage  fussent  libres  de  s'adresser  a 
qui  bon  leur  semble. 

Apres  une  courte  discussion  sur  le  terme  a 
employer  pour  designer  le  tribunal  qui  doit  etre 
consulte",  on  se  met  d'accord  sur  la  formule  pro- 
posee  par  M.  DE  LAPRADELLE  ,,les  plus  hau- 


this  was  not  carried  too  far  by  the  inclusion  of 
quite  insignificant  institutions.  It  was  true  that 
it  was  only  a  question  of  a  recommendation,  but 
this  was  not  a  reason  for  exaggeration. 

M.  ALTAMIRA  explained  the  bearing  of  the 
notes  he  had  made  upon  Article  8.  He  pointed 
out  that  in  certain  countries,  Universities  were 
under  the  direction  of  Rectors;  this  title  should 
therefore  be  mentioned.  In  some  countries  also 
there  were  no  legal  faculties,  but  only  schools 
of  law;  these  should  not  be  omitted.  Further, 
the  Rectors  might  be  learned  men  but  not  juris- 
consults; this  fact  must  be  reckoned  with.  In 
order  to  exclude  bodies  which  were  not  properly- 
qualified,  and  to  avoid  the  exclusion  of  com- 
petent bodies,  he  wished  to  substitute  the  words 
"national  and  royal  academies"  for  the  expres 
sion  "scientific  societies." 

The  PRESIDENT  drew  attention  to  the  for- 
mula he  had  used  in  his  scheme  (Article  5,  Para- 
graph 3):  he  had  mentioned  the  high  Courts 
of  justice,  the  legal  Faculties  of  Universities,  the 
Academies  or  sections  of  Academies  devoted  to 
the  study  of  law,  and  finally  any  other  great 
legal  bodies  considered  particularly  competent 
to  advise.  He  thought  that  these  were  the  four 
categories  which  must  be  taken  into  account; 
he  particularly  pointed  out  that  they  included 
the  national  sections  of  the  Institut  de  Droit 
International. 

M.  ALTAMIRA  thought  that  he  could  accept 
the  P  r  e  s  i  d  e  n  t's  terminology. 

M.  RICCI-BUSATTI  said  that  he  would  vote 
against  this  Article,  as  it  seemed  to  him  to  be 
useless  and  even  harmful.  The  members  of  the 
Court  of  Arbitration  would  certainly  consult  those 
persons  whose  advice  they  thought  would  be 
most  useful.  If  this  Article  were  adopted  they 
would  be  under  a  moral  obligation  to  consult 
certain  bodies;  if  they  did  not  take  the  advice 
offered,  offence  might  be  given,  and  difficulties 
would  follow.  It  was  a  complication  which  would 
lead  to  endless  negotiations,  which  would  mostly 
be  quite  useless.  In  Italy  there  were  five  Supreme 
Courts,  twenty  Universities,  several  Academies 
and  associations  which  must  be  consulted.  M. 
Ricci-Busatti  was  not  opposed  to  the  idea 
itself,  but  he  wanted  the  members  of  the  Court 
of  Arbitration  to  be  free  to  consult  whomsoever 
they  might  wish. 

After  a  short  discussion  as  to  the  phrase  to 
be  used  in  the  description  of  the  tribunal  which 
was  to  be  consulted,  the  Committee,  on  the  pro- 
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tes  Cours  de  Justice",  formula  generate  et  qui 
s'adapte  egalement  bien  aux  pays  ou  il  n'y  a 
qu'une  juridiction  judiciaire  supreme,  et  a  ceux 
ou  il  y  en  a  plusieurs.  Quant  a  la  formule  em- 
ployee pour  distinguer  les  corps  scientifiques,  on 
se  met  d'accord,  apres  un  echange  de  vues,  pour 
laisser  aux  membres  de  la  Cour  d'Arbitrage  eux- 
memes  le  soin  de  1'interpreter;  toutefois,  on  ajou- 
tera  au  mot  ,,academies"  I'epithete  ,,nationales" 
et  a.  1'expression  ,,facultes  de  droit"  la  phrase  ,,ou, 
a  leur  defaut,  les  grandes  ecoles  de  droit". 


Le  PRESIDENT  met  au  vote  a  mains  levees 
1'article  8  du  projet  Root — Phillimore 
amende  par  le  President  et  sous-amende  de 
la  facon  indiquee  ci-dessus.  L'article  est  adopte, 
sauf  redaction,  a  1'unanimite,  moins  le  vote  de  M. 
Ricci-Busatti.  L'article  est  ainsi  concu :  ,,Les 
membres  pour  chaque  pays  de  la  Cour  Perma- 
nente  d'Arbitrage  seront  pries  de  consulter  les 
plus  hautes  Cours  d*>  Justice,  les  facultes  de  droit 
des  universites  ou,  a  leur  defaut,  les  grandes 
ecoles  de  droit,  les  academies  nationales  ou  sec- 
tions d'academies  internationales  vouees  a  1'etude 
du  droit,  ainsi  que  les  autres  grands  organes  de  la 
vie  juridique  estimes  particulierement  compe- 
tents,  afin  d'assurer  la  presentation  des  person- 
nes  les  plus  competentes,  les  plus  experimentees, 
et  possedant  la  plus  haute  consideration  morale 
et  juridique". 

Apres  un  echange  de  vues  avec  Lord  Phil- 
limore sur  la  procedure  a  suivre,  on  se  met 
d'accord  pour  entreprendre  la  discussion  de  1'ar- 
ticle 1 1  du  projet  R  o  o  t — P  h  i  1 1  i  m  o  r  e,  cet  ar- 
ticle se  rapportant  a  la  question  de  la  nomination 
des  juges:  le  President  en  donne  lecture. 

Un  court  debat  s'engage  sur  plusieurs  points 
d'ordre  redactionnel.  On  se  met  d'accord  sur  les 
points  suivants: 

1.  1'expression   ,,dans   la   mesure   du   possible" 
doit   etre   supprimee; 

2.  1'obligation   morale   s'applique   seulement   a 
la     representation    des    differentes     civilisa- 
tions et  des  differents  systemes  juridiques; 

3.  le  terme  ,,chercher"  doit  etre  maintenu. 

M.  HAGERUP  rappelle  son  amendement  con- 
cernant  la  representation  des  differentes  formes 
de  civilisation  et  des  differents  systemes  juridi- 
ques. II  maintient  son  point  de  vue,  mais  n'insiste 
pas  devant  1'opposition  de  plusieurs  (surtout  de 
M.  Adatci)  qui  tiennent  beaucoup  a  cette 
phrase.  Mais  il  prefere  la  formule  suggeree  par 


posal  of  M.  DE  LAPRADELLE,  agreed  upon  the 
words  "the  highest  Courts  of  Justice";  this  ex- 
pression, owing  to  the  use  of  the  plural,  was 
equally  adapted  to  countries  in  which  there  was 
only  one  supreme  judicial  jurisdiction  and  to 
countries  in  which  there  were  several.  After  a 
discussion  concerning  the  phraseology  used 
in  describing  the  scientific  bodies,  it  was  agreed 
to  allow  the  members  of  the  Court  of  Arbitration 
themselves  to  put  their  own  interpretation  upon 
it;  however,  to  "Academies"  the  adjective  "na- 
tional" was  added,  and  after  the  expression 
"legal  Faculties"  the  words  "or  if  none  exist, 
the  great  schools  of  law"  were  inserted. 

The  PRESIDENT  put  to  the  vote,  by  a  show 
of  hands,  Article  8  of  the  R  o  o  t — P  h  i  1 1  i  m  o  r  e 
plan,  as  amended  by  the  President,  and  as 
further  amended  in  the  way  described  above. 
Article  8  was  adopted,  subject  to  amendments  of 
form,  by  all  members  except  M.  Ricci-Bu- 
satti. The  article  read  as  follows:  "The  Mem- 
bers of  the  Permanent  Court  of  Arbitration  of 
each  Country  shall  be  requested  to  consult  the 
highest  Courts  of  justice,  the  legal  Faculties  of 
Universities  or,  if  none  exist,  the  great  Schools 
of  law,  the  National  Academies  or  sections  of 
international  Academies  devoted  to  the  study  of 
law,  also  any  other  great  legal  bodies  considered 
particularly  competent  to  advise,  in  order  to 
ensure  that  persons  of  the  greatest  ability  and 
experience,  and  of  the  highest  moral  character 
and  judicial  reputation,  may  be  nominated." 

After  exchanging  views  with  Lord  Philli- 
more concerning  the  procedure  to  be  adopted, 
the  Committee  agreed  to  consider  Article  1 1 
of  the  Root — Phillimore  plan  next:  this  Ar- 
ticle dealt  with  the  question  of  the  appointment 
of  the  judges.  The  President  read  it. 

A  short  discussion  ensued,  upon  several  points 
connected  with  the  phrasing.  An  agreement  was 
reached  on  the  following  points : 

1.  the  expression  "so  far  as  practicable"  was  to 
be  deleted; 

2.  the  moral  obligation  only  applies  to  the  re- 
presentation  of  different   civilisations   and 
legal   systems; 

3.  the  word  "seek"  was  to  be  maintained. 

M.  HAGERUP  reminded  the  Committee  of 
his  amendment  concerning  the  representation  of 
the  various  forms  of  civilisation  and  legal  sy- 
stems. He  still  held  to  his  opinion,  but  he  would 
not  press  it  in  face  of  the  opposition  of  several 
members  (in  particular  M.  Adatci)  who  attach- 
ed much  importance  to  this  phrase.  Neverthe- 
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le  President  ,,les  grandes  formes  dc  civilisa- 
tion et  les  principaux  systemes  juridiques". 

Mr.  ROOT  a  la  parole  pour  s'expliquer  sur  la 
forme  a  dormer  a  cette  idee.  II  trouve,  dit-il, 
deux  formules  diffe"rentes;  celle  qu'il  a  employee 
dans  ses  instructions  aux  delegue's  amdricains  k 
la  deuxieme  Conference  de  la  Paix,  et  celle  qui 
se  trouve  dans  le  projet  Root — Phillimore. 
Toutes  deux  avaient  pour  but  d'6carter,  non  pas 
par  definition,  mais  par  description,  une  difficulte 
pratique  dont  Mr.  Root  avait  1'experience,  celle 
de  s'expliquer  les  formes  de  procedure  et  les  ma- 
nieres  de  penser  d'autres  nations.  Mr.  Root  s'est 
trouve  dans  la  necessite  de  suivre  1'activite  des 
Cours  de  l'Amerique  Espagnole.  II  a  send  toute 
la  difficulte  de  saisir  1'esprit  de  la  procedure  de 
ces  Cours,  mais  en  me"me  temps  il  1'a  trouv6e 
admirablement  adaptee  aux  besoins  des  pays  ou 
elle  etait  appliquee,  bien  qu'elle  fut  absolument 
inapplicable  aux  Etats-Unis.  Dans  le  monde  en- 
tier,  le  droit  est  le  produit  des  habitudes  et  des 
coutumes  des  peuples.  On  a  done  besoin  d'une 
Cour  ou  figurent  les  particularites  de  tous  les 
peuples  du  monde  civilise.  II  ne  s'agit  pas  de 
faire  representer  k  la  Cour  tel  ou  tel  pays,  mais 
bien  de  creer  une  Cour  qui  comprenne  tous  les 
cas  qui  sont  portes  devant  elle,  et  qui  sympathise 
avec  eux.  On  peut,  a  ce  sujet,  trouver  un  grand 
nombre  de  formules  satisfaisantes;l'essentielc'est, 
dans  le  plan  pour  1'etablissement  de  la  Cour, 
d'en  inserer  une  qui  indique,  d'une  facon  gene- 
rale,  que  la  Cour  doit  comprendre  tous  les  ele- 
ments necessaires  pour  assurer  1'etude  sympa- 
thique  de  tous  les  conflits. 


Le  PRESIDENT,  LORD  PHILLIMORE  et 
M.  ALTAMIRA  expriment  leur  adhesion  aux 
idees  exposees  par  Mr.  Root. 

M.  ALTAMIRA  remercie  Mr.  Root  de  ses 
explications  ainsi  que  de  1'appui  qu'il  vient  de 
dormer  a  la  doctrine  qu'il  a  toujours  lui-meme 
defendue. 

M.  LODER  declare  au  contraire  que  le  dis- 
cours  de  Mr.  Root  ne  1'a  pas  converti,  mais,  se 
sentant  seul,  il  s'abstient  pourtant  de  presenter 
un  amendement. 

II  propose  la  suppression  du  mot  ,,cependant" 
au  debut  de  la  derniere  phrase  de  1'article  u. 

Le  PRESIDENT  constate  que  les  modifica- 
tions proposers  par  M.  Hagerup,  c'est-a-dire 
1'insertion  dans  1'article  u  du  projet  Root- 


less, he  preferred^the  wording  suggested  by  the 
President:  "the  great  forms  of  civilisation  and 
the  principal  legal  systems." 

Mr.  ROOT  obtained  permission  to  speak  in 
order  to  give  his  views  concerning  the  way  in 
which  this  idea  should  be  expressed.  He  said 
that  he  had  found  two  different  wordings  for  it ; 
that  which  he  had  used  in  his  instructions  to 
the  American  Delegates  at  the  second  Peace 
Conference,  and  that  contained  in  the  Root— 
Phillimore  plan.  Both  were  intended,  not  by 
definition  but  by  the  descriptive  'method,  to  avoid 
a  practical  difficulty  which' Mr.  Root  had  himself 
experienced,  namely  that  of  understanding  the 
methods  of  procedure  and  modes  of  thought  of 
other  nations.  Mr.  Root  had  had  to  follow  the 
proceedings  of  the  Courts  of  Spanish  America. 
He  had  found  it  extremely  difficult  to  grasp 
the  significance  of  the  procedure  of  these  Courts. 
but  at  the  same  time,  he  had  found  that  it  was 
admirably  adopted  to  the  needs  of  the  countries 
in  which  it  was  used,  though  quite  unsuitable  to 
the  United  States.  All  the  world  over,  law  is 
the  product  of  the  habits  and  customs  of  the 
peoples.  For  this  reason,  a  Court  was  needed  on 
which  the  special  characteristics  of  all  the  nations 
of  the  civilised  world  were  represented.  It  was 
not  a  question  of  the  representation  of  any  parti- 
cular country  upon  the  Court,  but  of  creating  a 
Court  which  would  understand,  and  be  in  sym- 
pathy with,  all  the  cases  (brought  before  it.  There 
were  a  large  number  of  satisfactory  methods 
of  expressing  this;  the  essential  point  was  to 
insert,  in  the  plan  for  the  establishment  of  the 
Court,  a  general  indication  that  the  Court  must 
contain  all  the  elements  necessary  to  ensure  that 
all  disputes  receive  a  sympathetic  hearing. 

The  PRESIDENT,  LORD  PHILLIMORE 
and  M.  ALTAMIRA  expressed  their  agreement 
with  the  views  put  forward  by  Mr.  Root. 

M.  ALTAMIRA  thanked  Mr.  Root  for  his 
explanations,  and  also  for  the  support  he  had 
given  to  a  doctrine  which  he  himself  had  always 
upheld. 

M.  LODER,  on  the  contrary,  said  that  Mr. 
Root's  speech  had  not  converted  him,  but  as 
he  felt  that  he  stood  alone,  he  would  refrain 
from  putting  forward  an  amendment. 

He  proposed  the  deletion  of  the  word  "never- 
theless" at  the  commencement  of  the  last  sen- 
tence of  Article  1 1 . 

The  PRESIDENT  declared  that  the  amend- 
ment proposed  by  M.  Hagerup,  that  is  to 
say.  the  insertion  of  the  expression  concerning 
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Phillimore,  de  la  formule  de  1'avant-projet 
du  President  sur  la  presentation  des  systemes 
juridiques,  sont  adoptees. 

M.  DE  LAPRADELLE  propose  une  se"rie  de 
modifications  a  la  redaction  de  1'article  1 1 : 

1.  la   suppression   de   la   premiere  proposition, 
qu'il  trouve   completement   inutile; 

2.  en  vue  de  souligner  le  caractere  mondial  de 
la  Cour,  1'insertion,  a  la  premiere    phrase, 
des  mots  ,,du  monde"  au  lieu  ,,des  Membres 
de  la   Societe  des   Nations"; 

3.  1'insertion  de  cette  derniere  expression  a  la 
fin  de  la  deuxieme  phrase. 

M.  de  Lapradelle  trouve  que  la  deuxieme 
proposition  de  la  premiere  phrase,  ainsi  que  la 
deuxieme  phrase,  qui  sont  tres  importantes,  doi- 
vent  etre  soumises  au  vote. 

Le  PRESIDENT  s'oppose  a  la  suppression  de 
la  premiere  proposition,  qui  contient  une  indica- 
tion fort  utile. 

LORD  PHILLIMORE  insiste  pour  que  la  re- 
daction primitive  de  1'article  1 1 ,  sauf  la  derniere 
phrase,  soit  soumise  au  vote. 

M.  RICCI-BUSATTI  tient  a  faire  une  decla- 
ration. II  n'aime  pas  1'insertion  dans  un  texte  tel 
que  celui  que  Ton  est  en  train  de  r&Iiger,  de 
formules  relatives  a  une  ,,obligation  morale"  aux 
,,formes  de  civilisation"  et  aux  ,,diff£rents  syste- 
mes  juridiques";  tout  cela  est  trop  vague  et  prete 
a  une  foule  de  critiques,  mais  comme  ses  collegues 
apprecient  les  formules  de  ce  genre,  il  est  pret 
a  voter  en  faveur  de  1'article  tel  qu'il  resulte  des 
amendements  adopted,  puisqu'il  contient  quelques 
garanties  pour  la  composition  de  la  Cour. 

M.  HAGERUP  demande  que  le  texte  amend6 
de  1'article  1 1  soit  lu  avant  d'etre  mis  au  vote; 
ce  texte  est  ainsi  congu:  ,,Dans  toute  election  de 
juges  ou  de  juges  suppliants,  les  electeurs  de- 
vront  s 'assurer  que  les  juges  elus  soient  en  pos- 
session des  conditions  requises;  ils  auront  1'obli- 
gation  morale  de  chercher  la  representation  a 
la  Cour  des  grandes  formes  de  civilisation  et  des 
principaux  systemes  juridiques  du  monde.  Tous 
les  juges  doivent  appartenir  a  des  Etats  diffe- 
rents." 

M.  DE  LAPRADELLE  demande  la  division 
apres  le  mot  ,, requises". 

Le  PRESIDENT  met  au  vote  la  premiere  par- 
tie  de  1'article  jusqu'au  mot  indique.  Cette  partie 
est  adoptde  k  mains  levies. 


the  representation  of  legal  systems,  contained 
in  the  President's  draft  scheme,  in  Article  n 
of  the  R  o  o  t— P  h  i  1 1  i  m  o  r  e  plan,  was  adopted. 

M.  DE  LAPRADELLE  proposed  a  series  of 
amendments  to  the  form  of  Article  1 1  : 

1.  the  deletion  of  the  first  proposition,  which 
he  thought  entirely  unnecessary ; 

2.  the  substitution  at  the  end  of  the  first  part 
of  the  Article,  of  the  words  "of  the  world" 
for    the   words    "of   the   Members   of    the 
League  of  Nations",  in  order  to  emphasise 
the  universal  character  of  the  Court; 

3.  the  insertion  of  the  latter  expression  at  the 
end  of  the  Article. 

M.  de  Lapradelle  thought  that  the  second 
proposition  contained  in  the  first  part,  and  also 
the  second  part  of  the  Article,  which  were  very 
important,  should  be  put  to  the  vote. 

The  PRESIDENT  opposed  the  deletion  of 
the  first  proposition,  as  he  thought  it  gave  a 
very  useful  indication. 

LORD  PHILLIMORE  insisted  that  the  ori- 
ginal form  of  Article  11,  with  the  exception  of 
the  last  part,  should  be  put  to  the  vote. 

M.  RICCI-BUSATTI  wished  to  make  a  state- 
ment. He  did  not  approve  of  the  insertion  of  an  ex- 
pression, implying;  a  "moral  obligation"  to  assure 
the  representation  of  "forms  of  civilisations"  and 
"different  legal  systems",  in  a  draft  of  this  kind; 
such  expressions  were  too  vague  and  lent  them- 
selves to  a  host  of  criticisms.  As,  however,  his 
colleagues  seemed  to  like  expressions  of  this 
kind,  he  declared  that  he  was  prepared  to  vote 
in  favour  of  the  Article  as  now  amended,  since 
it  contained  a  number  of  guarantees  for  the 
composition  of  the  Court. 

M.  HAGERUP  asked  that  the  amended  draft 
of  Article  n  should  be  read  before  being  put 
to  the  vote.  The  draft  was  as  follows:  "In  all 
elections  of  judges  and  supplementary  judges 
the  electors  shall  satisfy  themselves  that  the 
judges  elected  are  in  possession  of  the  necessary 
qualifications;  they  shall  be  under  the  moral 
obligation  to  seek  to  have  represented  in  the 
Court:  the  main  forms  of  civilisation  and  the 
principal  legal  systems  of  the  world;  but  there 
shall  be  but  one  member  of  the  Court  elected 
from  any  one  State." 

M.  DE  LAPRADELLE  requested  that  the 
first  part  should  be  divided  after  the  word 
"qualifications"  for  the  purpose  of  voting. 

The  PRESIDENT  put  the  first  part  of  the 
Article,  as  thus  divided,  to  the  vote.  This  part 
was  adopted  by  a  show  of  hands. 
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Le  President  met  au  vote  la  deuxieme  par- 
tie  de  la  premiere  phrase.  Cette  partie  est  e"gale- 
ment  adoptee  k  mains  levies. 

Enf in,  le  President  met  au  vote  la  deuxieme 
phrase  de  1'article.  Cette  phrase  est  adopted  k 
mains  levies. 

L'article  II  du  projet  Root — Phillimore 
est  done  adopte"  par  le  Comite",  sauf  redaction 
finale. 

LORD  PHILLIMORE  declare  qu'on  se  trouve 
maintenant  en  presence  du  premier  article,  et  de 
la  premiere  phrase  du  deuxieme  article  du  projet 
Root — Phillimore.  II  fait  remarquer  que 
MM.  Altamira  et  Loder  ont  propos£  des 
modifications  a  ces  articles;  il  demande  k  M. 
Loder  s'il  insiste  sur  ses  amendements. 

M.   LODER   re"pond  affirmativement. 

LORD  PHILLIMORE  propose  alors  que  la 
discussion  des  dispositions  en  question  soit  dif- 
fe"r6e  jusqu'k  la  stance  prochaine. 

Le  PRESIDENT  propose  la  substitution  des 
articles  i  et  2  de  son  avant-projet  aux  disposi- 
tions du  projet  Root — Phillimore  que  vient 
d'indiquer  Lord  Phillimore.  II  est  d'accord 
pour  remettre  au  lendemain  la  discussion  de  ces 
questions. 

Mr.  ROOT  propose  qu'on  utilise  la  fin  de  la 
s6ance  pour  voter  sur  la  question  du  nombre  des 
juges  et  des  suppliants. 

M.  RICCI-BUSATTI  rappelle  qu'il  y  a  encore 
des  points  concemant  la  nomination  des  juges, 
qui  n'ont  pas  etc  soumis  au  vote,  a  savoir: 

1.  la   co-optation   par   la   Cour   (article   6   des 
amendements  Loder); 

2.  le  nombre  des  scrutins  (articles  4  et  6  des 
amendements  Loder). 

LORD  PHILLIMORE  fait  observer  qu'on  a 
de"ja  pris  des  decisions  sur  ces  deux  points,  sauf 
redaction. 

M.  DE  LAPRADELLE  voudrait  qu'on  tran- 
chat  d'abord  la  question  des  suppliants. 

Le  PRESIDENT  lui  fait  remarquer  qu'on  a 
de"ja  vot£  sur  cette  question  et  que  le  principe 
des  suppleants  a  e"t£  adopte". 

Le  President  propose  de  soumettre  au  vote : 


1.  le  nombre  de  juges; 

2.  la  dur6e  de  leur  mandat. 


The  President  then  put  the  remainder  of 
the  firsl  part  of  the  Article  to  the  vote.  This  was 
also  adopted  by  a  show  of  hands. 

Finally,  the  President  put  the  second  part 
of  the  Article  to  the  vote.  This  part  was  adopted 
in  the  same  way. 

Article  u  of  the  Root — Phillimore  plan 
was  thus  adopted  by  the  Committee,  subject  to 
final  drafting. 

LORD  PHILLIMORE  said  that  they  should 
now  deal  with  the  first  Article  and  the  first  sen- 
tence of  the  2nd  Article  of  the  Root — Philli- 
more plan.  He  said  that  MM.  Altaimira 
and  Loder  had  proposed  amendments  to  these 
Articles,  and  he  asked  M.  Loder  whether  he 
maintained  his  amendments. 

M.  LODER  replied  in  the  affirmative. 

LORD  PHILLIMORE  then  proposed  that  the 
discussion  of  the  clauses  in  question  should  be 
postponed  until  the  next  meeting. 

The  PRESIDENT  proposed  that  Articles  i 
and  2  of  his  scheme  should  be  substituted  for 
those  clauses  of  the  Root — Phillimore  plan 
mentioned  by  Lord  Phillimore.  He  agreed 
to  postpone  the  discussion  of  these  questions 
until  the  following  day. 

Mr.  ROOT  proposed  that  the  time  still  re- 
maining should  be  used  for  the  purpose  of  voting 
upon  the  question  of  the  number  of  judges  and 
deputy  judges. 

M.  RICCI-BUSATTI  pointed  out  that  there 
were  still  some  points  concerning  the  appoint- 
ment of  judges,  which  had  not  yet  been  voted 
upon.  These  were: 

1.  co-optation  by  the  Court  (Article  6  of  the 
Loder  amendments); 

2.  the  number  of  ballots  (Articles  4  and  6  of 
the  Loder   amendments). 

LORD  PHILLIMORE  pointed  out  that  these 
two  points  had  already  been  decided;  it  only 
remained  to  draft  them. 

M.  DE  LAPRADELLE  wished  the  question 
of  deputy  judges  to  be  dealt  with  first. 

The  PRESIDENT  called  his  attention  to  the 
fact  that  this  question  had  already  been  voted 
upon,  and  that  deputy  judges  had  been  accepted 
in  principle. 

The  President  proposed  that  the  following 
points  should  be  voted  upon : 

1.  the  number  of  judges; 

2.  the  period  of  their  appointment. 
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Sauf  redaction  et  1'addition  eventuelle  d'une 
disposition  tir£e  de  son  avant-projet,  il  propose 
1'adoption  de  la  premiere  partie  de  Farticle  2  du 
projet  Root — Phillimore. 


LORD  PHILLIMORE,  a  la  demande  de  M. 
Hagerup,  explique  pourquoi  ce  projet  propose 
le  chiffre  de  onze  juges  et  de  quatre  suppleants. 
Comme  on  1'a  explique  de  facon  plus  de"tail!6e  au 
cours  d'une  seance  pr^cedente,  on  veut  que  la 
Cour  soit  finalement  composed  de  quinze  juges, 
mais  ce  nombre  ne  doit  etre  atteint  que  progres- 
sivement,  au  fur  et  a  mesure  que  s'elargira  la 
juridiction  de  la  Cour.  Le  quorum  de  9  etant 
propose",  il  faut  toujours  avoir  onze  juges  nom- 
mes,  pour  1 'assurer,  en  cas  de  maladie,  ou  en 
toute  autre  cause  d'absence.  Le  chiffre  1 1  est  le 
minimum  auquel  on  doive  s'arreter  si  Ton  veut 
assurer  une  Cour  vraiment  representative. 


M.  HAGERUP  se  declare  satisfait  de  1'ex- 
plication  fournie  par  Lord  Phillimore.  II 
fait  cependant  remarquer  que  si  le  nombre  des 
juges  est  limite  a  9,  il  sera  difficile  de  faire  repre- 
senter  d'une  facon  adequate  les  differents  syste- 
mes  juridiques. 

M.  RICCI-BUSATTI,  en  remarquant  que  la 
discussion  s'est  maintenant  transported  dans  le 
domaine  de  1'organisation  interieure  de  la  Cour, 
reprend  1'id^e  qu'il  a  expose'e  a  plusieurs  reprises, 
a  ce  sujet,  et  qui  tient  a  la  facon  dont  il  conceit 
son  fonctionnement  et  sa  nature.  II  voudrait  une 
Cour  composee  d'un  nombre  plus  considerable 
de  juges  prets  a  sieger;  le  chiffre  de  vingt  cinq 
serait  pour  lui  le  minimum.  Si  Ton  adoptait  ce 
chiffre,  on  se  trouverait  plus  en  accord  avec 
1'esprit  de  1'article  n,  qu'on  vient  d'approuver. 
Comme  il  sail,  cependant,  que  ses  id6es  ne  sont 
pas  partagees  par  la  majorite  de  ses  collegues,  il 
se  d6clare  dispose  a  accepter  le  nombre  de  15. 

Mr.  ROOT  -propose  que  la  suggestion  de  ML 
Ricci-Busatti  soit  considered  comme  une 
proposition  et  mise  au  vote. 

M.   RICCI-BUSATTI  se  rallie. 

Le  PRESIDENT  met  au  vote  la  question  de 
savoir  si  la  Cour  doit  comprendre  vingt  cinq 
juges. 

Le   Comite,  a  mains  levees,   repond  negative- 

ment. 


He  proposed  that  the  first  part  of  the  second 
Article  of  the  R  o  o  t— P  h  i  1 1  i  m  o  r  e  plan  should 
be  adopted,  subject  to  redrafting  and  to  the  pos- 
sible addition  of  a  clause  taken  from  his  draft 
plan. 

LORD  PHILLIMORE,  at  the  request  of  M. 
Hagerup,  explained  why  the  number  of  11 
judges  and  4  deputy  judges  had  been  proposed 
in  this  plan.  The  intention,  as  had  already  been 
more  fully  explained  at  a  previous  meeting,  was; 
that  the  Court  should  be  finally  composed  of 
fifteen  judges,  but  the  increase  ,up  to  this  number 
was  to  be  gradual,  keeping  pace  with  the  ex- 
tension of  the  Court's  jurisdiction.  As  the  num- 
ber of  9  had  been  proposed  as  a  quorum,  at 
least  eleven  judges  must  be  appointed  in  order 
to  provide  for  cases  of  illness  and  other  causes 
of  absence.  Eleven  was  the  minimum  number 
which  would  ensure  a  genuinely  representative 
Court. 

M.  HAGERUP  declared  himself  satisfied  with 
Lord  Phillimore's  explanation.  He  pointed 
out,  however,  that  if  the  number  of  judges  were 
limited  to  9  it  would  be  difficult  to  obtain  the 
adequate  representation  of  the  different  legal 
systems. 

M.  RICCI-BUSATTI  after  pointing  out  that 
the  discussion  now  bore  upon  the  interior  organ- 
isation of  the  Court,  once  more  put  forward 
an  idea  which  he  had  already  expressed  on  seve- 
ral occasions  in  this  connection,  and  which  arose 
out  of  his  conception  of  the  operation  and  nature 
of  the  Court.  He  wanted  a  Court  composed  of 
a  larger  number  of  judges,  all  available  to  sit; 
he  took  the  number  of  25  as  a  minimum.  The 
number  of  25  would  be  more  in  accordance  with 
the  spirit  of  Article  u  which  had  just  been 
adopted.  As,  however,  he  knew  that  his  opinion 
was  not  shared  by  the  majority  of  the  members, 
he  said  that  he  was  prepared  to  accept  the  num- 
ber of  15. 

Mr.  ROOT  proposed  that  M.  R  i  c  c  i  -  B  u- 
satti's  suggestion  should  be  considered  as  a 
motion  and  put  to  the  vote. 

M.  RICCI-BUSATTI  agreed. 

The!  PRESIDENT:  put  to  the  vote  the  question 
as  to  whether  the  Court  should  be  composed  of 
twenty  five  judges. 

The  motion  was  rejected  by  the  Committee 
by  a  show  of  hands. 
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Le  PRESIDENT  met  au  vote  la  proposition  The  PRESIDENT  then  put  to  the  vote  the 

de  composer  la  Cour  de  onze  juges  et  de  quatre  proposal  that  the  Court  should  be  composed  of 

supple"ants.  eleven  judges  and  four  deputy  judges. 

Cette  proposition  est  adopted  k  mains  levies.  This  proposal  was  adopted  by  a  show  of  hands. 

Le  PRESIDENT  met  au  vote  la  proposition         The  PRESIDENT  put  to  the  vote  the  pro- 
de  fixer  a  neuf  ans  la  durde  du  mandat  des  juges.     posal  that  the  judges  should  be  appointed  for 
Cette  proposition  est  adoptee  k  mains  levies,     a  period  of  nine  years. 

This   proposal  was  also  adopted  by  a  show 
of  hands. 


La  stance  est  lev£e  k  12.30  heures  de  1'apres- 
midi. 


The  meeting  closed  at  12.30  p.m. 


Le  President: 

(signe)  Bm.  DESCAMPS. 

Le  Secretaire-General: 

(signe)  D.  ANZILOTTI. 


The  President: 

(signed)  Brn.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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ANNEXE   No.    i. 

Amendement  a  1'article  6  du  projet  Root- 
Phillimore    propose    par    M.  Ricci-Busatti. 

Apres  les  mots:  ,,la  liste  sera  composee  de  la 
maniere  suivante"  substituer  les  alin&is  suivants: 

Chaque  Membre  de  la  Societe  des  Nations 
pourra  designer  une  personne,  choisie  par  ses 
delegues  k  la  Cour  Permanente  d'Arbitrage,  soit 
parmi  ses  nationaux,  soit  parmi  les  nationaux 
d'un  pays  different.  Si  ces  delegues  ne  sont  pas 
d'accord  sur  la  personne  a  choisir,  le  Gouverne- 
ment  designera  la  personne  qu'il  preiere,  parmi 
ceiles  dont  ils  lui  auront  propos£  les  noms. 

Lorsqu'un  juge  cessera,  pour  quelque  motif 
que  ce  soit,  de  faire  partie  de  la  Cour,  les  Mem- 
bres  de  la  Soci£t£,  autres  que  ceux  par  lesquels 
ont  6te  de"signe"s  les  juges  restant  en  charge, 
seront  invites  k  faire  une  nouvelle  designation 
conformement  a  1'alinea  precedent  et  la  nouvelle 
nomination  sera  faite  conformement  a  1'article  2. 

(Voir  les  articles  2  et  6  du  projet  d6pos£  par 
moi  le  30  juin). 


(signe)    RICCI-BUSATTI. 


ANNEX   No.   i. 

Amendment  by  M.  Ricci-Busatti  to  Article  6 
of  the  Root-Phillimore  plan. 

The  following  paragraphs  to  be  substituted 
after  the  words:  "the  list  shall  be  composed  in 
the  following  manner": 

Each  member  of  the  League  of  Nations  may, 
nominate  one  person  chosen  by  its  delegates  to 
the  Permanent  Court  of  Arbitration,  either  from 
amongst  its  subjects  or  from  amongst  the  sub- 
jects of  another  country.  If  the  delegates  cannot 
agree  upon  the  choice  of  a  person,  they  shall 
submit  a  number  of  names  from  which  the 
Government  shall  select  one  for  nomination. 

Whenever  a  judge  ceases  for  any  reason  to 
belong  to  the  Court,  the  Members  of  the  League 
other  than  those  who  nominated  the  judges  still 
holding  office,  shall  be  invited  to  submit  a  new 
nomination  in  accordance  with  the  preceding! 
paragraph  and  the  new  appointment  shall  be 
made  in  accordance  with  Article  2. 

(See  Articles  2  and  6  of  the  plan  submitted 
by  me  on  the  3oth  June). 

(signed)  RICCI-BUSATTI. 
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ANNEXE   No.   2. 

Texte    presente    par  Lord  Phillitnore  (voir  projet 
Root-Phillimore,  Article  6). 

Trois  mois  au  moins  avant  la  premiere  election, 
le  Secretaire  General  de  la  Soci6t^  demande  par 
ecrit  aux  membres  de  la  Cour  Permanente  d'Ar- 
bitrage  a  La  Haye  de  proc&ler  par  groupes, 
chaque  groupe  renfermant  les  membres  nomme's 
par  un  pays  de'Oermine'  a  la  presentation  d'au  plus 
6  noms  de  personnes  remplissant  a  leur  avis  les 
conditions  requises  et  qui  sent  disposees  a  ac- 
complir  la  dignite"  de  juge,  de  sorte  que  chaque 
groupe  ne  pourra  presenter  plus  de  deux  ressor- 
tissants  du  pays  pre"sent£  par  le  groupe. 


ANNEX  No.   2. 

Text    submitted  by  Lord  Phillimore   (compare 
Root-Phillimore  plan,  Article  6). 

At  least  three  months  before  the  first  election, 
the  Secretary-General  of  the  League  shall  request 
in  writing  the  Members  of  the  Permanent  Court 
of  Arbitration  at  the  Hague  to  undertake  by- 
groups,  each  group  consisting  of  the  Members 
appointed  by  a  particular  country,  the  nomin- 
ation of  a  (maximum  of  six  persons,  who,  in  their 
opinion,  fulfil  the  required  conditions  and  are 
prepared  to  accept  the  position  of  judge,  subject 
to  the  condition  that  no  group  may  nominate 
more  than  two  subjects  of  the  country  which 
it  represents. 
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SEANCE  (non-publique), 
tenue  au  Palais  de  la  Paix,  a  La  Haye, 
le  9  juillet  1920. 


2QTH   MEETING  (Private), 
held  at  the  Peace  Palace,  the  Hague, 
on  July  9th,  1920. 


Prdsidence  de  M.  le  BARON  DESCAMPS. 

Sent  presents:  tous  les  membres  du  Comite 
(a  1'exception  de  M.  Bevilaqua);  M.  Fer- 
nandes;  Mr.  James  Brown  Scott;  les 
secretaires  particuliers  du  Baron  Descamps 
et  de  M.  Adatci;  les  membres  du  Secretariat. 

La  se"ance  est  ouverte  a  9.40  heures  du  matin. 

LORD  PHILLIMORE  rappelle  que  1'on  a 
pris,  la  veille,  la  decision  de  commencer  cette 
seance  par  la  discussion  du  premier  article  et  de 
la  premiere  partie  du  second  article  du  projet 
Root  —  Phillimore.  II  declare  que  Mr.  Root 
et  lui-meme  sont  d'accord  pour  accepter  les  ar- 
ticles i  et  2  de  1'avant-projet  du  President, 
au  lieu  des  dispositions  sus-mentiojnnees,  a  con- 
dition que  deux  modifications  soient  introduites 
dans  le  texte  Descamps: 

a.  les  mots:  ,,et  en  mesure  d'assurer  la  conti- 
nuite  et  le  progres  de  la  jurisprudence  inter- 
nal ionale    des    arrets"    doivent    etre    rayes 
du    premier  article  de  1'avant-projet   Des- 
camps; 

b.  ces  memes  mots  doivent  etre  introduits,  avec 
les   modifications   necessaires,   a   la   fin    du 
second  alin£a  de  1'article  2. 

Lord  Phillimore  continue  en  disant  que 
M.  Altamira  a  propose  d'ajouter  au  dernier 
alinea  de  1'article  2  de  1'avant-projet  Descamps 
la  formule:  ,,ou  des  arbitres  exerce"s  dans  des 
affaires  d'un  caractere  international".  II  se  rallie 
a  cette  proposition  et  r^pete  que,  si  le  P  r  6  s  i- 
dent  veut  bien  accepter  les  deux  modifications 
qu'il  vient  de  signaler,  il  pourra,  ainsi  que  Mr. 
Root,  adopter  le  texte  du  President. 


Le  PRESIDENT,  en  remerciant  Lord  Phil- 
limore de  s'etre  rallie  au  texte  de  son  avant- 
projet,  declare  accepter  la  modification  demand^e. 

En  ce  qui  concerne  1'amendement  de  M.  Al- 
tamira, il  fait  valoir  que  les  mots:  ,,et  poss&ier 
une  experience  reconnue",  a  1'alinea  2  de  1'arti- 
cle 2  ont  ete  inse're's  justement  en  vue  des  memes 
considerations  qui  ont  dicte  cet  amendement. 


BARON  DESCAMPS  in  the  chair. 

Present:  all  members  of  the  Committee  (with 
the  exception  of  M.  Bevilaqua);  M.  Fer- 
nandes,  Mr.  James  Brown  Scott;  the  pri- 
vate secretaries  of  Baron  Descamps  and  of 
M.  Adatci;  the  members  of  the  Secretariat. 

The  meeting  opened  at  9.40  a.m. 

LORD  PHILLIMORE  reminded  the  Com- 
mittee that  it  had  been  decided,  on  the  previous 
day,  to  commence  this  meeting  by  discussing 
the  first  Article  and  the  first  part  of  the  second 
Article  of  the  R  o  o  t — P  h  i  1 1  i  m  o  r  e  plan .  He 
said  that  Mr.  Root  and  he  had  agreed  to  accept 
Articles  i  and  2  of  the  President's  plan  in- 
stead of  the  above  mentioned  clauses,  provided 
that  the  two  following  modifications  were  intro- 
duced into  the  Descamps  text : 

a.  the  words  "and  for  the  purpose  of  assuring 
the  continuity  and  progress  of  international 
jurisprudence"  to  be  struck  out  of  the  first 
Article  of 'the  Descamps  plan; 

b.  these  words  to  be  inserted,  with  the  neces- 
sary modifications,  at  the  end  of  the  second 
paragraph  of  Article  2. 

Lord  Phillimore  went  on  to  say  that  M. 
Altamira  had  proposed  to  add  the  expression, 
"or  Arbitrators  with  experience  in  cases  of  an 
international  character",  to  the  last  paragraph 
of  the  2nd  Article  of  the  Die  scamps  plan. 
He  accepted  this  proposal  and  repeated  that,  if 
the  President  would  agree  to  the  two  altera- 
tions that  he  had  just  mentioned,  both  he  and 
Mr.  Root  would  be  in  a  position  to  adopt  the 
President's  version. 

The  PRESIDENT  thanked  Lord  Philli- 
more for  having  accepted  the  text  of  his  plan 
and  stated  that  he  agreed  to  the  required  altera- 
tions. 

Concerning  M.  Altamira's  proposal,  he 
pointed  out  that  the  words  "and  be  of  recog- 
nised experience",  contained  in  Paragraph  2 
of  the  second  Article  had  been  inserted  for 
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Le  President  donne  lecture  de  1'article  I 
de  son  avant-projet. 

M.  RICCI-BUSATTI  propose  que  1'expression 
,,le  traite  de  Versailles  du  28  juin  1919",  qui 
figure  a  1'article  i  de  1'avant-projet  du  Pr^ si- 
dent,  soil  remplacee  par  les  mots  ,,le  Pacte  de 
la  Societe  des  Nations". 

Apres  une  courte  discussion  cette  proposition 
est  adoptee  a  1'unanimite. 

M.  DE  LAPRADELLE  voudrait  supprimer, 
dans  la  derniere  partie  de  1'article  icr  le  mot 
,,directement"  qui  lui  semble  inade"quat. 

Apres  un  ^change  de  vues,  au  cours  duquel  on 
fait  valoir  que  le  mot  en  question  est  utile  pour 
marquer  la  difference  entre  la  nouvelle  Cour  et 
la  Cour  d'Arbitrage,  la  proposition  de  M.  de 
Lapradelle  est  mise  au  vote.  Elle  est  rejete"e, 
centre  les  voix  de  MM.  Hagerup,  de  La- 
pradelle et  Ricci-Busatti. 

M.  LODER  demande  des  explications  sur  1'ex- 
pression employee  dans  le  premier  article  de 
1'avant-projet  Descamps,  indiquant  que  les 
fitats  demeurent  libres  d'avoir  recours  a  des  tri- 
bunaux  sp^ciaux  d'arbitrage. 

Le  PRESIDENT  declare  que  cette  expression 
indique  que  la  nouvelle  Cour  n'est  pas  destined 
a  remplacer  les  tribunaux  intemationaux,  dont 
1'existence  et  la  constitution  peuvent  re"sulter  de 
la  simple  volonte  des  parties.  II  importe  de  main- 
tenir  cette  disposition. 

L'article  venant  d'ailleurs  d'etre  adopte,  le  Pre- 
sident prie  M.  Loder  de  revenir  lors  de  la 
seconde  lecture,  sur  la  question  qu'il  a  souleve"e. 

Le  President  donne  lecture  du  second  ar- 
ticle de  son  avant-projet;  il  fait  observer  que 
1'amendement  A 1 1  a  m  i  r  a  doit  etre  pris  en  con- 
sideration en  m£me  temps. 

M.  ALTAMIRA  lit  alors   son  amendement. 

LORD  PHILLIMORE  appuie  cet  amende- 
ment. 

M.  DE  LAPRADELLE  fait  valoir  que  le  but 
vise"  par  le  Comite*  est  d'assurer  a  la  Cour  les 
services  de  juges  qui  aient  en  meme  temps  la 
competence  d'hommes  pratiques  et  celle  d'hom- 
mes  d'etude:  on  veut  des  arbitres  et  des  savants. 
Dans  ces  circonstances,  il  croit  preferable  d'in- 
serer  a  1'alinea  2  de  1'article  2  de  1'avant-projet 
Descamps  le  mot  Competence"  au  lieu  du 
mot  ,,experience". 


exactly   the   same   purpose   as  that   which   had 
inspired  M.  Altamira's  amendment. 

The  President  read  Article  i  of  his  draft 
scheme. 

M.  RICCI-BUSATTI  proposed  that  the  ex- 
pression "the  treaty  of  Versailles  of  June  28th, 
1919"  in  Article  i  of  the  President's  plan 
should  be  replaced  by  the  words  "the  Covenant 
of  the  League  of  Nations". 

After  a  short  discussion  this  proposal  was  una- 
nimously adopted. 

M.  DE  LAPRADELLE  wished  to  delete  the 
word  "directement"  in  the  last  part  of  Article  i 
(French  text),  as  it  seemed  to  him  to  miss  the 
point. 

After  a  discussion,  in  which  it  was  pointed  out 
that  the  word  in  question  served  to  bring  out  the 
difference  between  the  new  Court  and  the  Couit 
of  Arbitration,  M.  de  Lapradelle's  proposal 
was  put  to  the  vote.  It  was  rejected;  MM.  Ha- 
gerup, de  Lapradelle  and  Ricci-Bu- 
satti voted  in  favour  of  it. 

M.  LODER  asked  for  an  explanation  of  the 
expression,  used  in  the  first  Article  of  the  Des- 
camps plan,  which  provided  that  States  re- 
tained the  right  to  make  use  of  special  Courts  of 
Arbitration. 

The  PRESIDENT  said  that  this  expression 
was  meant  to  indicate  that  the  new  Court  was 
not  intended  to  replace  international  tribunals, 
whose  existence  and  constitution  were  entirely 
dependent  upon  the  will  of  the  panics  concerned. 
This  provision  must  be  maintained. 

As  the  Article  had  just  been  adopted,  the  Pre- 
sident asked  M.  Loder  to  bring  this  question 
up  again  at  the  second  reading. 

The  President  read  the  second  Article  of 
his  draft  scheme;  he  pointed  out  that  M.  Alta- 
mira's amendment  must  be  considered  at  the 
same  time. 

M.  ALTAMIRA  then  read  this  amendment. 
LORD    PHILLIMORE   seconded   it. 


M.  DE  LAPRADELLE  pointed  out  that  the 
Committee's  intention  was  to  ensure  the  appoint- 
ment of  judges  possessing  both  practical  and 
theoretical  ability.  Men  who  were  both  arbitrators 
and  learned  were  needed.  Under  these  circum- 
stances, he  thought  it  preferable  to  insert  the 
word  "competence",  instead  of  the  word  "ex- 
perience" in  Paragraph  2  of  Article  2  of  the 
Descamps  plan. 
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Le  PRESIDENT  explique  que  le  mot  ,,expe- 
rience"  a  ete  insure  en  vue  de  donner  satisfaction 
&  certains  points  de  vue  exposes  par  Lord  P  h  i  1- 
1  i  m  o  r  e,  qui  craignait  de  voir  exclure  de  la 
Cour  les  hommes  pratiques. 

D'apres  M.  DE  LAPRADELLE  il  y  a  entre 
les  alineas  2  et  3  de  1'article  2  une  certaine  con- 
tradiction: a  1'alinea  2,  on  parle  seulement  de 
1  'experience  pratique,  tandis  qu'k  1'alinea  3,  on 
se  sert,  d'une  facon  generale,  de  1'expression 
competence,  qui  comprend  en  meme  temps  la 
competence  theorique  et  pratique.  II  fait  egale- 
ment  observer  que  le  mot  ,,ou",  a  1'alinea  3, 
semble  ouvrir  la  Cour  a  des  juges  qui  n'ont  pas 
de  competence  en  matiere  de  droit  international. 

Le  PRESIDENT  est  dispose"  a  inserer  1'amen- 
dement  de  M.  Altamira  dans  1'alinea  2  du 
deuxieme  article  de  son  avant-projet,  bien  que 
I'idee  de  M.  Altamira  se  trouve,  a  son  avis, 

ja  exprimee  dans  le  iexte  de  cet  alinea. 


M.  ALTAMIRA  explique  que  nombre  d'hom- 
mes  d'Etat,  ayant  une  haute  competence  en  ma- 
tiere de  droit  international,  n'ont  jamais  public 
de  travaux  scientifiques  dans  ce  domaine:  il  faut 
eviter  de  les  exclure  de  la  Cour. 

M.   FERNANDES  appuie  ce  point  de  vue. 

M.  HAGERUP,  apres  avoir  obtenu  du  Pre- 
sident une  explication  sur  la  "question  de  sa- 
voir  de  quelle  fagon  1'amendeme'nt  Altamira 
sera  insere  a  1'article  2  du  projet  du  President, 
declare  qu'il  ne  s'oppose  pas  a  cette  insertion, 
a  condition  qu'on  maintienne  au  troisieme  alinea 
le  mot  ,,jurisconsultes".  Les  gouvernements  ont, 
a  plusieurs  reprises,  nomine  a  la  Cour  d'Arbi- 
trage  des  personnes  qui  n'e"taient  pas  des  juris- 
consultes;  cette  chose  ne  doit  pas  arriver  en  ce 
qui  concerne  la  Cour  de  Justice. 

Le  PRESIDENT  propose  de  supprimer  au 
2eme  alinea  de  1'article  2  les  mots  ,,et  posseder 
une  experience  reconnue"  pour  insurer  au  3ieme 
alinea,  apres  les  mots  ,,d'une  competence  notoire", 
les  mots  ,,ou  d'une  experience  reconnue". 

Plusieurs  membres  se  rallient  a  cette  propo- 
sition. 

M.  DE  LAPRADELLE  remarque  que  1'ex- 
perience  n'est  qu'une  forme,  ou  peut-etre  qu'une 
source,  de  la  competence.  II  craint  que  les  criti- 
ques qui  s'occuperont  du  projet  ne  disent  que 
lorsque  le  projet  presuppose  la  competence  sans 
1'experience,  il  prevoit  en  meme  temps  1'expe- 
rience sans  la  competence. 


The  PRESIDENT  explained  that  the  word 
"experience"  had  been  inserted  to  satisfy  certain 
views  expressed  by  Lord  Phillimore  who 
feared  that  practical  men  might  be  excluded  from 
the  Court. 

In  M.  DE  LAPRADELLE's  opinion,  Para- 
graphls  2  and  3  of  Article  2  were,  to  some  extent, 
contradictory.  In  Paragraph  2  practical  expe- 
rience only  was  mentioned,  whereas,  in  Para- 
graph 3,  the  expression  "repute"  was  used, 
in  a  general  way,  to  include  both  theoretical  and 
practical  ability.  He  also  pointed  out  that  the 
word  "or"  in  Paragraph  3,  seemed  to  throw 
the  Court  open  to  judges  of  no  special  ability 
in  international  law. 

The  PRESIDENT  was  prepared  to  insert  M. 
Altamira's  amendment  in  Paragraph  2  of  the 
second  Article  of  his  plan,  though  he  thought 
that  M.  Altamira's  idea  was  already  expressed 
in  that  Paragraph. 

M.  ALTAMIRA  explained  that  there  were  a 
number  of  statesmen  of  great  ability  in  interna- 
tional law,  who  had  never  published  scientific 
works  upon  the  subject.  These  men  must  not 
be  excluded  from  the  Court. 

M.  FERNANDES  supported  this  point  of 
view. 

M.  H AGERU-P,  after  obtaining  an  explanation 
from  the  President  concerning  the  method 
of  inserting  the  Altamira  amendment  in  Ar- 
ticle 2  of  the  President's  plan,  said  that  he 
would  not  oppose  this  insertion,  provided  that 
the  word  "jurisconsults",  in  the  third  paragraph, 
were  retained.  Governments  had,  on  several  oc- 
casions, appointed  persons  to  the  Court  of  Ar- 
bitration, who  were  not  jurisconsults.  This  must 
not  happen  in  the  case  of  the  Court  of  Justice. 

4 

The  PRESIDENT  proposed  to  delete  the 
words  "and  be  of  recognised  experience"  in  the 
second  Paragraph  of  the  2nd  Article,  and  to 
insert  the  words  "or  of  recognised  experience", 
in  the  third  Paragraph,  after  the  words  "of  esta- 
blished repute". 

Several  members   supported  this   proposal. 

M.  DE  LAPRADELLE  said  that  experience 
was  only  one  form,  or  perhaps  one  source,  of 
competence.  He  feared  that  the  critics  who  would 
discuss  the  plan  would  say  that,  as  the  plan 
presupposed  ability  without  experience,  it  must 
alsp  admit  the  possibility  of  experience  without 
ability. 
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M.  de  Lapradelle  rappelle  e"galement  que 
les  conditions  requises  pour  £tre  nomine"  aux 
hautes  fonctions  dans  la  magistrature  ne  sont  pas 
les  memes  dans  tous  les  pays,  et  qu'en  France 
ces  conditions  sont  si  simples  qu'elles  ne  con- 
stituent pas  une  garantie  suffisante. 

Mr.  ROOT  remarque  que  la  question  la  plus 
importante  lui  parait  £tre  celle  des  moyens  qui 
permettront  d'obtenir  des  juges  d'une  grande  ex- 
pedience judiciaire,  des  juges  qui  ont  cette  habi- 
tude de  penser  juridiquement  et  cette  Idrgeur 
d'esprit  que  seule  1'expe'rience  peut  donner:  1'ex- 
pe'rience acquise  dans  des  Cours  telles  que  celles 
ou  siegent  M.  Loder  et  Lord  Phillimore, 
par  exemple,  serait  la  meilleure  competence  pour 
la  t£che  de  juge  international. 

Le  PRESIDENT  croit  que  le  texte  qu'il  a  pro- 
pose" tient  suffisamment  compte  de  cette  obser- 
vation. 

M.  DE  LAPRADELLE  demande  si  le  Co- 
mit£  admet  la  possibility  de  nommer  comme  juge 
un  jurisconsulte  qui  n'a  jamais  fait  fonction  de 
juge  ni  d'arbitre. 

Le   PRESIDENT   re"pond  affirmativement. 

M.  RICCI-BUSATTI  fait  valoir  que  plus  on 
elargit  la  formule,  plus  on  cre"e  de  difficult^s; 
c'est  pourquoi  il  croit  que  la  formule  la  plus  breve 
serait  la  meilleure;  et  il  propose  de  s'en  tenir  a 
celle  qui  a  e"te"  adoptee  par  la  Convention  de  1907 
pour  la  Cour  d'Arbitrage. 

Se  referant  aux  observations  de  Mr.  Root,  il 
admet  que  1'expe'rience  judiciaire  est  sans  doute 
utile  et  que  les  qualite's  requises  pour  un  grand 
magistral  sont  peut-etre  aussi  requises  pour  un 
bon  juge  international;  mais  il  faut  egalement 
poss6der  une  experience  spe"cifique  dans  les  ques- 
tions Internationales,  qui  seront  1'objet  des  juge- 
ments  de  la  Cour;  sans  cela, -on  risquerait  d'y  ap- 
porter  un  esprit  qui  ne  serait  pas  exactement  celui 
dans  lequel  ces  jugements  devront  etre  rendus. 
II  s'oppose  d'ailleurs  a  1'expression  ,,d'une  ex- 
pedience reconnue",  parce  qu'on  ne  sail  pas  de 
quelle  experience  il  s'agit;  cette  allusion  a  1'ex- 
pe'rience devrait  viser  un  domaine  determine  pour 
etre  efficace.  II  n'aime  pas  non  plus  1'expression 

,, magistrals constitue"s  daws  des  conditions 

de  r6elle  permanence":  c'est  la  Cour  qui  est  per- 
•manente  et  non  pas  les  juges,  et  la  maniere  dont 
elle  le  sera  doit  ressortir  des  dispositions  qui  la 
concernent. 


M.  de  Lapradelle  also  recalled  the  fact 
that  the  qualifications  required  for  appointment 
to  high  judicial  office  were  not  the  same  in  all 
countries,  and  that  in  France  these  conditions 
were  so  simple  as  to  be  of  no  value  as  a  guarantee. 

Mr.  ROOT  said  that,  in  his  opinion,  the  most 
important  question  was  that  of  the  means  by 
which  it  would  be  possible  to  obtain  judges  with 
great  judicial  experience  who  were  in  the  habit 
of  thinking  judicially  and  who  possessed  that 
broadmindedness  which  experience  alone  can 
bring.  The  experience  gained  in  Courts  such  as 
those,  for  instance,  in  which  M.  Loder  and 
Lord  Phillimore  sat,  would  be  a  most  ad- 
mirable qualification  for  the  position  of  an  in- 
ternational judge. 

The  PRESIDENT  thought  that  the  wording 
proposed  by  him  took  sufficient  account  of  this 
consideration. 

M.  DE  LAPRADELLE  asked  whether  the 
Committee  would  admit  the  possibility  of  ap- 
pointing, as  judge,  a  jurisconsult  who  had  never 
performed  the;  duties  of  either  judge  orarbitrator. 

The  PRESIDENT  replied  in  the  affirmative. 

M.  RICCI-BUSATTI  pointed  out  that  every 
addition  to  the  clause  would  lead  to  correspon- 
ding difficulties;  for  this  reason  he  thought  that 
the  shortest  possible  formula  would  be  the  best. 
He  suggested  that  that  adopted  by  the  Conven- 
tion of  1907  for  the  Court  of  Arbitration  should 
be  used. 

Referring  to  Mr.  Root's  remarks,  M.  Ricci- 
Busatti  said  that  judicial  experience  was 
doubtless  useful,  and  that  the  qualities  required 
in  a  great  national  judge  are,  perhaps,  also  re- 
quired in  a  good  international  judge;  but,  for  the 
latter,  specific  experience  was  also  necessary  in 
international  questions  of  the  kind  which  would 
come  before  the  Court  for  decision;  otherwise 
there  would  be  a  danger  that  the  judgments  of 
the  Court  would  not  be  idelivered  in  a  true  interna- 
tional spirit.  Further  he  was  opposed  to  the 
expression  "of  recognised  experience",  because 
it  was  not  stated  what  experience  was  referred 
to.  If  this  reference  to  experience  were  to  serve 
a  useful  purpose,  it  should  refer  to  experience 
in  some  definite  sphere.  Nor  did  he  like  the 
expression  "judges  .....  established  under  con- 
ditions of  permanence"  :  it  was  the  Court  that  was 
permanent,  not  the  judges;  the  nature  of  this 
permanence  must  be  brought  out  in  the  clauses- 
dealing  with  the  Court. 
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Le  PRESIDENT  dit  que  les  trois  points  men- 
tionnes  au  ler  alinea  de  1'article  2  de  son  avant- 
projet  sont  ceux  qui  caracte'risent  les  juges  de  la 
Cour  permanente  de  Justice.  Meme  si  Ton  sup- 
primait  une  partie  de  1'article,  on  devrait  mainte- 
nir  ces  points.  C'est  le  portique  place  a  1'entr^e 
de  1' edifice. 

Personnellement,  le  President  pref  ererait 
supprimer  la  reference  a  la  magistrature  admini- 
strative qui  se  trouve  a  1'alinea  3  de  1'article  2, 
et  il  demande  aux  membres  qui  ont  propose  cette 
formule  s'ils  y  tiennent.  Si  Ton  ouvre  la  Cour 
aux  administrateurs,  on  1'ouvre  en  m6me  temps 
aux  politiciens,  ce  qu'il  faut  eviter. 


LORD  PHILLIMORE  propose  d'accepter  1'ar- 
ticle 2  de  1'avant-projet  du  President,  avec 
les  modifications  proposees  par  le  President 
lui-meme  au  de"but  de  la  seance.  On  maintiendrait 
ainsi  la  formule  simple  ,,d'une  experience  recon- 
nue";  pour  satisfaire  le  President,  on  devrait 
peut-etre  supprimer  1'expression  ,,magistrature 
administrative". 

Apres  un  echange  de  vue  general,  M.  DE  LA- 
PRADELLE  propose  de  supprimer  le  3eme  ali- 
n6a  de  1'article  2  de  1'avant-projet  du  Presi- 
dent. 

M.  HAGERUP  insiste  sur  la  n^cessite  de  mar- 
quer,  dans  le  texte,  que  les  juges  doivent  posseder 
des  connaissances  juridiques. 

M.  DE  LAPRADELLE  fait  valoir  que  tout 
1'article  2  est  plutot  adressd  k  1'opinion  publique 
qu'aux  juges. 

Le  PRESIDENT  rappelle  que  dans  les  textes 
jusqu'ici  adoptes,  il  a  toujours  etc"  fait  mention 
des  qualites  morales  que  devront  posseder  les 
juges  en  meme  temps  qu'une  competence  no- 
toire  en  droit  international. 

M.  DE  LAPRADELLE  propose  1'adoption 
d'une  redaction  aux  termes  de  laquelle  1'expe- 
rience  de  juge  national  serait  un  criterium  suffi- 
sant  de  la  competence  ne"cessaire  aux  juges  de 
la  Cour  Permanente. 

Le  PRESIDENT  s 'oppose  a  cette  formule:  il 
ne  suffit  pas  d'etre  un  jurisconsulte  eminent  en 
droit  civil  pour  etre  un  bon  juge  international;  il 
faut  1'experience  des  questions  de  droit  interna- 
tional, afin  d'eViter  que  les  conflits  internationaux 
ne  soient  traites  comme  de  pures  affaires  civiles. 
11  est  du  reste  impossible  de  faire  abstraction 


The  PRESIDENT  said  that  the  three  points 
mentioned  in  the  first  Paragraph  of  Article  2  of 
his  draft  scheme  were  intended  to  characterise 
the  judges  of  the  Permanent  Court  of  Justice. 
Even  if  the  greater  part  of  this  Article  were  to 
be  deleted,  these  points  must  be  maintained. 
They  constituted  an  introduction  to  the  work 
of  the  Committee. 

Personally  the  President  would  prefer  to 
delete  the  reference  to  the  administrative  magi- 
stracy contained  in  the  third  Paragraph  of  Ar- 
ticle 2.  and  he  asked  the  members  who  had  pro- 
posed it  whether  they  insisted  upon  its  retention. 
If  the  Court  were  thrown  open  to  administrators 
it  would  at  the  same  time  be  open  to  politicians ; 
this  must  be  avoided. 

LORD  PHILLIMORE  proposed  that  Article 
2  of  the  President's  plan  should  be  accepted 
with  the  modifications  proposed  by  the  Presi- 
dent himself  at  the  beginning  of  the  meeting. 
The  simple  expression  "of  recognised  experience" 
would  thus  be  retained;  perhaps  the  "admini- 
strative offices"  should  be  deleted,  to  meet  the 
wishes  of  the  President. 

After  a  general  discussion,  M.  DE  LAPRA- 
DELLE proposed  that  the  third  Paragraph  of 
Article  2  of  the  President's  scheme  should 
be  deleted. 

M.  HAGERUP  insisted  upon  the  necessity 
of  a  definite  statement  in  the  text  to  the  effect 
that  the  judges  must  have  a  thorough  knowledge 
of  law. 

M.  DE  LAPRADELLE  pointed  out  that  the 
whole  of  Article  2  'was  addressed  to  public  opi- 
nion rather  than  to  the  judges. 

The  PRESIDENT  recalled  that,  in  all  texts 
adopted  hitherto,  the  moral  qualities  required 
of  judges,  and  also  well  known  ability  in  interna- 
tional law,  had  always  been  mentioned. 

M.  DE  LAPRADELLE  proposed  that  a 
wording  should  be  adopted  laying  down  that 
experience  as  a  national  judge  would  be  a  suffi- 
cient criterion  of  competence  to  perform  the  du- 
ties of  a  judge  of  the  Permanent  Court. 

The  PRESIDENT  opposed  this.  An  emin- 
ent jurisconsult  in  civil  law  would  not  neces- 
sarily be  a  good  international  judge;  expe- 
rience of  questions  of  international  law  was 
needed,  in  order  to  prevent  international  disputes 
being  treated  as  ordinary  civil  cases.  Besides, 
it  was  impossible  to  disregard  entirely  conditions 
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cles   conditions    qui    ont   toujours 
dans  les  textes  anterieurs. 


exprim£es 


Mr.  ROOT  donne  lecture  de  la  formule  pro- 
posed par  M.  Renault  lors  de  la  2eme  Con- 
ference de  la  Paix  et  adopted  par  cette  Confe- 
rence  apres  de  longues  discussions:  ,,  ......  se 

compose  de  juges  et  de  juges  suppliants  choisis 
parmi  les  personnes  jouissant  de  la  plus  haute 
consideration  morale  et  qui  tous  devront  remplir 
les  conditions  requises,  dans  leur  pays  respectif, 
pour  I'admission  dans  la  Haute  Magistrature,  ou 
etre  des  jurisconsultes  d'une  competence  notoire 
en  matiere  de  droit  international". 

La  plupart  des  membres  se  rallient  a  ce  texte, 
et  M.  Altamira  declare  que  la  formule  Re- 
nault lui  donne  pleine  satisfaction,  puisqu'elle 
tient  compte  en  m£me  temps  de  la  competence 
acquise  par  la  science  et  de  celle  acquise  par 
1'experience. 

Le  PRESIDENT  appuie  la  proposition  de  Mr. 
R  o  o  t  et,  k  la  demande  de  Lord  Phillimore, 
soumet  au  vote  la  formule  de  M.  Renault. 

La  formule  est  adoptee  a  main  levee.  (En  con- 
sequence elle  sera  inseree  comme  alinea  3  de 
1'article  2  de  1'avant-projet  Des  camps). 

M.  HAGERUP  veut  faire  ressortir  que,  d'apres 
le  texte  adopte,  des  fonctions  dans  la  magistra- 
ture  administrative  ne  seraient  pas  considdrees 
comme  un  titre  de  competence  pour  le  poste  de 
juge  international.  A  son  avis,  le  point  est  capital, 
parce  que  les  connaissances  juridiques  ne  sont 
pas  toujours  requises  pour  1'entree  dans  la  ma- 
gistrature  administrative. 

Le  PRESIDENT  constate  que  le  Comite  est 
d'accord  avec  M.  Hagerup  sur  ce  point. 

Le  President  ouvre  la  discussion  sur  1'ar- 
ticle 9  du  pro  jet  R  o  o  t  —  P  h  i  1  1  i  m  o  r  e.  II  en 
donne  lecture. 

LORD  PHILLIMORE  obtient  la  parole  et 
explique  qu'une  disposition  correspondante  k  celle 
de  1'article  9  du  projet  Root  —  Phillimore  se 
retrouve  dans  la  plupart  des  projets  anterieurs, 
et  que  son  experience  lui  fait  considerer  une 
telle  disposition  comme  desirable.  II  sait  que 
M.  de  Lapradelle  a  des  doutes  a  cet  egard, 
mais  il  espere  qu'on  pourra  neanmoins  se  mettre 
d'accord. 

M.  LODER  n'est  pas  satisfait  du  mot  ,,instruc- 
tion"  dans  le  texte  du  projet.  Ce  mot  lui  semble 
trop  etroit. 

Le  PRESIDENT  voudrait  remplacer  les  der- 
niers  mots  de  1'article:  ,,dont  ils  ont  ete  appeies 


which  had  always  been  included  in  previous 
plans. 

Mr.  ROOT  read  the  formula  which  had  been 
proposed  by  M.  Renault,  at  the  second  Peace 
Conference,    and    adopted  by  that  Conference 
after  lenghty  discussion:  "......  is  composed 

of  judges  and  deputy  judges  chosen  from  per- 
sons of  the  highest  moral  reputation,  and  all 
fulfilling  conditions  qualifying  them,  in  their 
respective  countries,  to  occupy  high  legal  posts, 
or  jurists  of  recognised  competence  in  matters 
of  international  law". 

Most  of  the  members  accepted  this  wording 
and  M.  Altamira  said  that  the  Renault  for- 
mula completely  satisfied  him,  since  it  took  into 
account  both  competence  acquired  by  scientific 
research  and  that  obtained  by  experience. 


The  PRESIDENT  seconded  Mr.  Root's  pro- 
posal and,  at  Lord  Phillimor e's  request,  put 
M.  Renault's  wording  to  the  vote.  It  was 
adopted  by  a  show  of  hands.  (This  formula  was 
therefore  inserted  as  Paragraph  3  in  Article  2 
of  the  Descamps  plan). 

M.  HAGERUP  wished  to  point  out  that,  ac- 
cording to  the  wording  adopted,  the  holding  of 
an  administrative  post  would  not  be  considered 
as  a  qualification  for  the  position  of  international 
judge.  In  his  opinion,  this  point  was  most  im- 
portant because  legal  qualifications  were  not  al- 
ways required  for  administrative  appointments. 

The  PRESIDENT  stated  that  the  Committee 
agreed  with  M.  Hagerup  on  this  point. 

The  President  then  laid  Article  9  of  the 
Root — Phillimore  project  before  the  Com- 
mittee for  its  consideration.  He  read  the  Article 
in  question. 

LORD  PHILLIMORE  was  given  permission 
to  speak.  He  explained  that  a  clause  correspond- 
ing to  Article  9  of  the  Root — Phillimore 
plan  was  to  be  found  in  most  of  the  preceding 
plans,  and  his  experience  convinced  him  that 
some  such  provision  was  desirable.  He  knew 
that  M.  de  Lapradelle  had  doubts  on  this 
point,  but  nevertheless  he  hoped  that  an  agree- 
ment could  be  reached. 

M.  LODER  was  not  satisfied  with  the  word 
"instruction"  in  the  French  text  of  the  plan.  It 
seemed  to  him  that  the  meaning  was  too  narrow. 

The  PRESIDENT  wished  to  replace  the  last 
words  of  (the  French  text  of)  this  Article  by  the 
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k  connaitre"  par  le  mot  ,,saisis".  II  a  egalement 
quelques  objections  a  faire  sur  1'ordre  des  arti- 
cles adopte  dans  le  projet  R  o  o  t— P  h  i  1 1  i  m  o  r  e. 

LORD  PHILLIMORE  r<§pond  qu'il  se  rallie 
a  1'adoption  du  terme  ,,saisis".  L'ordre  dans  le- 
quel  les  articles  doivent  se  succeder  est  une 
question  que  le  Comite  de  redaction  pourra  exa- 
miner plus  tard. 

Le  Comite  se  rallie  a  1'opinion  de  Lord  Phil- 
1  i  m  o  r  e  sur  ces  deux  points. 

M.  DE  LAPRADELLE  pose  la  question  sui- 
vante:  un  juge  soumis  a  la  reflection  et  qui  n'a 
pas  e"te"  reelu,  doit-il  pouvoir  continuer  a  con- 
naitre d'une  affaire  dont  il  a  ete  saisi?  ne  doit-on 
pas  considerer  qu'il  a  perdu  la  confiance  de  la 
Societe  des  Nations  et,  dans  ces  conditions,  ne 
serait-il  pas  nuisible  a  1'autorite  de  la  Cour  et  de 
la  justice  de  lui  permettre  de  continuer  1'exercice 
de  ses  fonctions  de  magistral  ?  II  est,  quant  a  lui, 
enclin  a  re"pondre  ,,oui"  a  cette  derniere  question 
et  demande,  en  consequence,  le  rejet  de  1'arti- 
cle  9  du  projet  Root — Phillimore. 


Le  PRESIDENT  remarque  que  M.  de  La- 
pradelle  se  place  a  un  point  de  vue  de  per- 
fection en  exigeant  une  regie  applicable  a  tous  les 
cas  qu'on  peut  imaginer.  Cependant  il  s'agit  ici 
de  tenir  compte  avant  tout  de  1'experience  pra- 
tique et  de  faire  la  balance  entre  les  inconve"nients 
et  les  avantages  d'un  systeme.  En  realite"  1'arti- 
cle  exprime  un  principe  generalement  admis:  un 
juge  doit  liquider  une  affaire  qu'il  a  commencee. 

M.  DE  LAPRADELLE  cite  a  1'appui  de  son 
opinion  I'exemple  de  1'organisation  judiciaire  fran- 
caise. 

M.  LODER  cite  1'article  1 1  du  projet  des  Cinq 
Puissances  aux  termes  duquel  les  juges  ayant 
atteint  la  limite  d'age,  terminent  les  affaires  dont 
ils  ont  e"te  saisis.  II  croit  qu'il  faut  ou  bien,  comme 
le  veut  cet  article,  laisser  les  juges  terminer  les 
affaires  dont  ils  sont  saisis,  ou  bien,  ainsi  que 
1'a  propos^  M.  de  Lapradelle,  laisser  tom- 
ber  1'article.  Dans  la  premiere  eVentualite"  il  faut 
en  tout  cas  substituer  au  terme  ,,instruction"  une 
expression  moins  limitative. 

LORD  PHILLIMORE  apres  s'&re  mis  d'ac- 
cord  avec  Mr.  Root,  declare  que  toutes  les  so- 
lutions que  1'on  peut  envisager  pre"sentent  des  in- 
conve"nients.  L'inconve"nient  le  plus  seVieux  est 
celui-ci:  une  partie  k  un  litige  est  en  justice  de- 


word  "saisis".  He  also  had  some  objections  to 
raise  concerning  the  order  in  which  the  Articles 
were  placed  in  the  Roo  t— P  hillimo  r  e  plan. 

LORD  PHILLIMORE  answered  that  he  ac- 
cepted the  word  "saisis".  The  relative  position 
of  the' Articles  could  be  considered  later  by  the 
drafting  Committee. 

The  Committee  agreed  with  Lord  Philli- 
more on  these  two  points. 

M.  DE  LAPRADELLE  put  the  following 
questions :  Supposing  that  a  judge  had  been  put 
up  for  re-election  but  had  not  been  re-elected, 
would  he  be  able  to  continue  to  sit  in  a  case 
which  he  had  begun?  Should  it  not  be  consi- 
dered that  he  had  lost  the  confidence  of  the 
League  of  Nations  and  that,  under  these  circum- 
stances, it  would  be  harmful  to  the  authority  of 
the  Court  and  to  the  interests  of  justice,  to  allow 
him  to  continue  in  the  exercise  of  his  duties  as 
a  judge?  In  his  opinion,  the  answer  to  the  latter 
question  should  be  in  the  affirmative,  and  he 
consequently  asked  for  the  rejection  of  the  gth 
Article  of  the  Roo  t — P  h  i  1 1  i  m  o  r  e  plan. 

The  PRESIDENT  said  that  M.  de  Lapra- 
delle had  adopted  a  counsel  of  perfection:  he 
demanded  a  rule  which  could  be  applied  under 
all  conceivable  circumstances.  It  was  essential, 
however,  to  consider  the  matter  in  the  light  of 
practical  experience,  and  to  weigh  the  advan- 
tages of  a  system  against  its  disadvantages.  As 
a  matter  of  fact,  the  Article  expressed  a  generally 
admitted  principle:  a  judge  must  complete  a  case 
which  he  has  begun. 

M.  DE  LAPRADELLE  quoted  the  example 
of  the  French  judicial  organisation  in  support 
of  his  opinion. 

M.  LODER  quoted  Article  11  of  the  Five 
Power  Plan,  according  to  which  judges  who 
had  attained  the  age  limit  would  complete  cases 
they  had  begun.  He  thought  that  either,  as  laid 
down  in  this  Article,  the  judges  should  be  allowed 
to  complete  cases  which  they  have  begun,  or 
that,  as  M.  de  Lapradelle  had  proposed,  the 
Article  should  be  omitted.  If  the  first  alternative 
were  adopted,  the  word  "instruction"  in  the 
French  text  must,  in  any  case,  be  replaced  by 
a  less  restrictive  expression. 

LORD  PHILLIMORE,  after  having  come  to 
an  agreement  with  Mr.  Root,  stated  that  every 
possible  solution  would  have  some  disadvantages. 
The  most  serious  difficulty  would  be  the  follow- 
ing :  A  party  to  a  suit,  which  has  been  proceeding 
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puis  un  certain  temps  et  preVoit  qu'elle  va  perdre 
sa  cause.  Si  le  mandat  d'un  ou  de  plusieurs  des 
juges  de  la  Cour  est  pres  d'expirer,  la  partie  peut 
essayer,  par  des  chicanes,  de  trainer  la  procedure 
en  longueur  de  telle  sorte  que  la  procedure  doit 
etre  reprise  par  le  nouveau  juge.  Pour  eViter 
cette  Eventuality  facheuse,  il  faut  permettre  aux 
juges  de  terminer  les  affaires.  Rien  ne  s'oppose 
k  ce  que  le  ComitE  leur  donne  cette  facultE; 
puisqu'il  a  toute  liberte  pour  determiner  la  dure"e 
du  mandat,  il  peut  fixer  cette  duree,  par  ex., 
a  neuf  ans  et  le  temps  qui  sera  n^cessaire  pour 
terminer  les  affaires  en  cours  de  procedure. 


M.  DE  LAPRADELLE  ne  croit  pas  que  le 
danger  signale  par  Lord  Phillimore  soil 
r6el:  la  Cour  est  suffisamment  armde  pour  pr£- 
venir  des  chicanes.  Elle  peut,  par  ex.,  user  de 
son  droit  de  fixer  des  d£lais. 

Apres  un  ^change  de  vues  entre  M.  DE  LA- 
PRADELLE, LORD  PHILLIMORE  et  M. 
LODER,  1'on  decide  que  le  mot  ,,saisis"  sera 
substitue  k  ,,appele"s  k  connaitre"  k  la  fin  de  1'ar- 
ticle  et  que  le  mot  ,,jugement"  sera  substituE  au 
mot  ,,instruction". 


Le  PRESIDENT  met  aux  voix  1'article  ainsi 
modified  ,,Les  juges  ou  juges  suppliants  termi- 
neront  meme  apres  1'expiration  de  la  durEe  de 
leur  mandat,  le  jugement  des  affaires  dont  ils 
ont  e"t£  saisis". 

L'article  est  adopte  a  main  levee,  sauf  re- 
daction. 

M.  HAGERUP  s'abstient  de  voter. 

LE  PRESIDENT  ouvre  la  discussion  sur  1'ar- 
ticle 10  du  projet  Root — Phillimore.  II  en 
donne  lecture. 

Le  texte  orginal  du  projet  est  en  anglais;  en 
consequence  le  President  soumet  a  1'assenti- 
rnent  du  Comitd  la  traduction  suivante,  en  fran- 
cais,  de  1'article  10: 

,,Si  un  juge  ou  juge  suppliant  devient  in- 
capable ou  inapte  a  faire  fonction  de  juge,  les 
autres  membres  de  la  Cour  pourront  notifier  ce 
fait  au  Secretaire  General  de  la  Socie^e"  des  Na- 
tions". Cette  formule  est  accepted,  k  1'exclusion 
de  la  formule  precedemment  soumise  au  Comite, 
et  qui  etait  moins  adequate. 

Le  PRESIDENT  donne  lecture  de  1'article  8 
de  son  avant-projet.  Get  article  fournit,  selon  lui, 
une  meilleure  expression  des  id£es  contenues 
dans  1'article  10  du  projet  R  o  o  t — P  h  i  1 1  i  m  o  r  e. 


for  some  time,  foresees  that  he  is  about  to  lose 
his  case.  If  the  tenure  of  office  of  one  or  more 
of  the  judges  is  about  to  come  to  an  end,  the 
party  might  try  by  means  of  legal  quibbles  to 
lengthen  the  proceedings  so  that  the  case  would 
have  to  be  started-  afresh  by  the  new  judge. 
To  prevent  this  undesirable  possibility  judges 
must  be  allowed  to  complete  cases.  There  was 
nothing  to  prevent  the  Committee  giving  them 
this  right,  since  it  had  full  power  to  determine- 
the  duration  of  appointment.  For  instance,  it 
could  fix  a  period  of  nine  years  plus  the  time 
necessary  to  complete  cases  actually  before  the 
Court. 

M.  DE  LAPRADELLE  did  not  think  that 
the  danger  pointed  out  by  Lord  Phillimore 
Was  a  real  one.  The  Court  was  sufficiently  equip- 
ped with  means  to  prevent  legal  quibbles;  it 
could,  for  instance,  use  its  right  to  impose  time 
limits. 

After  a  discussion  between  M.  DE  LAPRA- 
DELLE, LORD  PHILLIMORE  and  M. 
LODER,  it  was  agreed  that  the  word  "saisis" 
should  be  substituted  for  the  words  "appeles 
a  connaitre"  at  the  end  of  the  Article  (French 
text),  and  that  the  word  "jugement"  should  be 
substituted  for  the  word  "instruction". 

The  PRESIDENT  took  a  vote  upon  the  Ar- 
ticle, which,  as  thus  amended^  read  as  follows: 
"Les  juges  ou  juges  suppleants  termineront,  meme 
apres  1'expiration  de  la  duree  de  leur  mandat, 
le  jugement  des  affaires  dont  ils  ont  6t6  saisis". 

The  Article  was  adopted  by  a  show  of  hands, 
subject  to  amendments  of  form. 

M.  HAGERUP  abstained  from  voting. 

The  PRESIDENT  next  laid  Article  10  of  the 
Root — Phillimore  plan  before  the  Com- 
mittee. He  read  the  Article  in  question. 

The  original  wording  of  the  plan  being  in 
English,  the  President  submitted  the  fol- 
lowing French  translation  of  Article  10  for  the 
approval  of  the  Committee; 

"Si  un  juge  ou  juge  suppleant  devient  inca- 
pable ou  inapte  a  faire  fonction  de  juge,  les 
autres  membres  de  la  Cour  pourront  notifier  ce 
fait  au  Secretaire  General  de  la  Soci6te  des  Na- 
tions". This  wording  was  adopted  instead  of  that 
previously  submitted  to  the  Committee,  which 
was  not  entirely  satisfactory. 

The  PRESIDENT  read  Article  8  of  his  draft 
scheme.  In  his  opinion  this  gave  better  expres- 
sion to  the  ideas  contained  in  Article  10  of  the 
R  o  o  t — P  h  i  1 1  i  m  o  r  e  plan. 


—  453  - 


Mr.  ROOT  declare  que  Lord  Phillimore  Mr.  ROOT  stated  that  Lord  Phillimore 
et  lui-meme  se  rallient  a  la  proposition  faite  par  and  he  accepted  the  proposal  made  by  the  P  r  e- 
le  President.  si  dent. 


M.  LODER  signale  la  formule  adoptee  par 
le  pro  jet  des  Cinq  Puissances  (voir  article  10 
de  ce  projet). 

M.  DE  LAPRADELLE  attire  1'attentiora  sur 
la  nature  delicate  de  la  question. 

Dans  certains  cas,  on  pourra  sans  difficulte 
obtenir  la  demission  volontaire  du  juge;  dans 
d'autres  cas,  il  sera  presque  impossible  d'obtenir 
cette  demission  ou,  a  son  defaut,  I'unanimite  de 
la  Cour.  II  y  aura  des  discussions  qui  mettront 
1'autorite  de  la  Cour  en  danger;  parce  que  quel- 
que  chose  en  transpirera  toujours  au  dehors. 
Les  collegues  du  juge  devenu  incapable  de  ser- 
vir  n'auront  guere  le  courage  moral  de  donner 
leur  vote  pour  son  exclusion.'  Le  danger  de  son 
maintien  ne  serait  pas  d'ailleurs  tres  grand,  parce 
que  la  Cour  contiendra  assez  de  juges  d'une  in- 
telligence pleine  et  vigoureuse  pour  que  la  pre- 
sence d'un  juge  dont  les  facult^s  sont  en  declin 
ne  nuise  point  a  la  valeur  de  ses  jugements. 

II  s'agit  d'une  question  purement  morale  de 
dignite  personnelle  et  de  dignit£  de  la  Cour,  qu'il 
n'est  pas  possible  de  re"gler  dans  un  article:  c'est 
pourquoi  M.  de  Lapradelle  s'abstiendra  de 
voter  sur  1'article  qu'on  est  en  train  de  discuter. 


LORD  PHILLIMORE  fait  remarquer  qu'il 
est  possible  que  1'occasion  de  se  servir  de  1'ar- 
ticle  10  ne  se  pr^sente  jamais.  En  Angleterre, 
les  juges  ont  e"te  inamovibles  depuis  le  temps 
de  George  ler,  mais  le  Roi  peut  destituer  un 
juge  a  la  demande  des  deux  Chambres  du  Parle- 
ment.  Ceci  n'est  jamais  arrive,  bien  qu'on  y  ait 
pense  deux  ou  trois  fois;  mais  cette  disposition  a 
etc"  tres  utile  com  me  une  condition  in  terror  em. 
Lord  Phillimore  croit  que  1'article  10  aurait 
le  meme  effet:  c'est  pourquoi  il  propose  qu'on  le 
maintienne.  Toutefois,  1'unanimite  doit  etre  con- 
served comme  condition  obligatoire  de  la  desti- 
tution. 

M.  HAGERUP  comprend  parfaitement  les 
hesitations  de  M.  de  Lapradelle.  II  dit  que 
les  trois  commissions  scandinaves  sont  arriv^es 
au  meme  resultat  que  le  projet  Root — Philli- 
more, qui  exprime  cependant  leur  idee  d'une 
facon  plus  adoucie,  en  instituant  le  recours  au 
Secretaire  G£ne"ral  de  la  Socie'te'  des  Nations. 


M.  LODER  drew  attention  to  the  wording 
used  in  the  Five  Power  Plan.  (See  Article  10  of 
this  plan). 

M.  DE  LAPRADELLE  pointed  out  the  deli- 
cacy of  the  question. 

In  some  cases  the  voluntary  resignation  of  a 
judge  could  be  obtained  without  difficulty;  in 
other  cases  it  would  be  almost  impossible  to 
obtain  such  resignation,  or,  failing  it,  the  una- 
nimous agreement  of  the  Court.  There  would 
be  discussions  which  would  jeopardise  the  autho- 
rity of  the  Court,  since  something  was  always 
bound  to  leak  out.  TtbJe  colleagues  of  the  judge 
who  had  become  incapable  of  performing  his 
duties,  would  hardly  have  the  moral  courage  to 
vote  for  exclusion ;  besides,  the  danger  involved 
in  his  retention  would  not  be  very  great,  because 
the  Court  would  contain  sufficient  judges  re- 
taining the  full  use  of  their  intellectual  powers 
to  prevent  the  presence  of  a  judge,  whose  powers 
were  on  the  wane,  from  detracting  from  the 
value  of  its  judgments. 

It  was  a  purely  moral  question  affecting  the 
personal  dignity  of  the  judge  and  the  dignity 
of  the  Court,  which  it  was  impossible  to  deal 
with  in  an  Article.  For  this  reason  M.  de  La- 
pradelle would  abstain  from  voting  upon  the 
Article  under  discussion. 

LORD  PHILLIMORE  pointed  out  that  itwas 
quite  possible  that  Article  10  would  never  be 
made  use  of.  In  England,  judges  have  been 
appointed  for  life  since  the  time  of  George  I, 
but  the  King  can  remove  a  judge  at  the  request 
of  the  two  Houses  of  Parliament.  This  has  in 
fact  never  happened  but  it  has  been  contem- 
plated two  or  three  times.  This  possibility 
however,  had  had  a  very  useful  moral  effect 
as  a  condition  in  terror  em  Lord  Philli- 
more thought  that  Article  10  would  have 
the  same  effect;  for  this  reason  he  proposed 
that  it  should  be  retained.  Nevertheless  it  must 
be  laid  down  that  dismissal  is  dependent  upon 
the  unanimity  of  the  remaining  judges. 

M.  HAGERUP  understood  perfectly  M.  de 
Lapradell  e's  hesitation.  He  said  that  the  three 
•Scandinavian  Commissions  had  arrived  at  the 
same  result  as  the  Root — Phillimore  plan; 
the  latter,  however,  expressed  the  same  idea 
rather  more  tactfully  by  introducing  the  inter- 
vention of  the  Secretary-General  of  the  League 
of  Nations. 
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Le  PRESIDENT  met  au  vote  le  principe  de 
1'article  10  du  projet  Root — Phillimore,  tel 
qu'il  a  6t6  exprim£  dans  1'article  8  de  1'avant-pro- 
jet  du  President. 

La  disposition  est  adoptee  a  main  Iev6e. 

Le  President,  avant  d'ouvrir  la  discussion 
sur  1'article  12  du  projet  Root — Phillimore, 
signale  1'article  6  de  son  avant-projet.  II  explique 
les  motifs  qui  sont  a  la  base  de  cet  article.  L'As- 
semb!6e  de  la  Soci£t6  des  Nations  doit  se  re'unir 
a  des  pe>iodes  fixes;  mais  il  se  peut  qulk  un  mo- 
ment donne",  rAssemble"e  ne  puisse  se  r£unir  a 
la  date  de'termin^e  et  que  le  mandat  des  juges 
expire.  Dans  ce  cas  fortuit  et  de  force  majeure  la 
Cour  doit  pouvoir  continuer  a  fonctionner. 

Mr.  ROOT  attire  1'attention  sur  la  regie,  cou- 
rante  aux  Etats-Unis,  selon  laquelle  tous  les  fonc- 
tionnaires  qui  sont  nomme's  pour  un  terme  fixe, 
obtiennent  leur  mandat  pour  ce  terme,  et  en  outre 
jusqu"a  la  nomination  et  I'entr6e  en  fonction  de 
leurs  successeurs.  Cette  regie  donne  des  re"sultats 
tout-a  fait  satisfaisants.  Elle  equivaut  k  celle  qui 
est  proposed  par  le  President  dans  1'article  6 
de  son  avant-projet. 

Le  PRESIDENT  se  declare  heureux  de  1'ap- 
pui  que  lui  donne  Mr.  Root.  Uid6e  qu'il  pre"- 
conise  permettra  de  combler  une  lacune  du  texte 
de  1'article  6  de  son  projet.  II  donne  lecture  de 
ce  texte. 

M.  RICCI-BUSATTI  signale  la  difference  qu'il 
y  a  entre  la  regie  telle  qu'elle  a  £t£  exposed  par 
Mr.  Root,  et  celle  qui  est  exposee  dans  le  texte 
du  President.  Selon  ce  dernier,  il  faudrait  une 
decision  de  la  Cour  pour  prolonger  le  mandat 
des  juges;  selon  le  premier,  la  prolongation  se 
fait  automatiquement. 

Le  PRESIDENT  est  dispos6  a  modifier  son 
texte  dans  le  sens  de  la  regie  rappele"e  par  Mr. 
Root.  La  derniere  partie  de  1'article  6  serait 
ainsi  concue,  apres  modification: 

,Jusqu'a  la  reunion  de  cette  Assemble'e,  les 
membres  en  fonction,  dont  le  mandat  serait  ex- 
pire1, continuent  1'exercice  de  leurs  attributions." 

Le  President  met  aux  voix  1'article  ainsi 
modifie".  II  est  adopt£  k  main  leve"e. 

Le  President  attire  1'attention  du  Comit£ 
sur  1'article  7  de  son  avant-projet,  dont  il  donne 
lecture.  Apres  un  ^change  de  vues  avec  Lord 
Phillimore,  le  President  consent  k  ce  que 
cet  article  soit  discut^  en  meme  temps  que  1'ar- 
ticle 26  du  projet  Root — Phillimore,  qui  cor- 
respond au  premier  alinda  de  1'article  7  de  1'avant- 
projet  du  President. 


The  PRESIDENT  took  a  vote  upon  the  prin- 
ciple contained  in  Article  10  of  the  Root— 
Phillimore  plan  as  expressed  in  Article  8 
of  his  own  draft  scheme. 

The  clause  was  adopted  by  a  show  of  hands. 

The  President  before  commencing  the  dis- 
cussion of  the  1 2th  Article  fcxf  the  R  o  o  t — P  h  i  1 1  i- 
more  plan,  drew  attention  to  Article  6  of  his 
own  plan.  He  explained  the  motives  which  gave 
rise  to  this  Article.  The  Assembly  of  the  League 
of  Nations  must  meet  at  fixed  intervals;  but  it 
might  happen  that  the  Assembly  could  not  meet 
on  the  date  fixed  and  that  the  period,  for  which 
the  judges  were  appointed,  had  expired.  The 
Court  must  be  able  to  continue  in  operation, 
should  such  unavoidable  circumstance  arise. 

Mr.  ROOT  called  attention  to  the  rule  pre- 
vailing in  the  United  States,  according  to  which 
all  officials,  who  were  appointed  for  a  fixed  pe- 
riod, held  their  appointments  for  this  period  and 
further,  until  their  successors  had  been  appointed 
and  had  taken  up  their  duties.  This  rule  had 
given  perfectly  satisfactory  results.  It  was  equi- 
valent to  that  proposed  by  the  President  in 
Article  6  of  his  plan. 

The  PRESIDENT  was  very  glad  to  have  the 
support  of  Mr.  Root,  whose  suggestion  also 
supplied  an  omission  in  Article  6  of  the  Pre- 
sident's plan.  He  read  this  Article. 

M.  RICCI-BUSATTI  drew  attention  to  the 
difference  existing  between  the  rule,  as  explained 
by  Mr.  R;Oot,  and  as  contained  in  the  Presi- 
dent's plan.  According  to  the  latter  a  decision 
of  the  Court  was  required  for  the  extention  of 
the  judges'  mandate;  according  to  the  former 
the  extention  was  automatic. 

The  PRESIDENT  was  prepared  to  modify 
his  wording  so  as  to  adapt  it  to  the  rule  men- 
tioned by  Mr.  Root.  The  last  part  of  Article  6 
would,  after  such  modifications,  be  worded  as 
follows : 

"Until  such  meeting  of  the  Assembly,  the 
members,  whose  term  has  expired,  shall  con- 
tinue to  perform  their  duties". 

The  President  took  a  vote  upon  the  Article 
as  thus  amended;  it  was  adopted  by  a  show  of 
hands. 

The  President  then  called  the  attention  of 
the  Committee  to  the  /th  Article  of  his  plan, 
which  he  read.  After  a  discussion  with  Lord 
Phillimore,  the  President  agreed  that  this 
Article  should  be  discussed  together  with  the 
26th  Article  of  the  Root — Phillimore  plan, 
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Le   President  ouvre  la  discussion  sur  1'ar-     which   corresponded  to   the  first   Paragraph   of 
ticle    1 2  du  projet  R  o  o  t — P  h  i  1 1  i  m  o  r  e.    II  en     the  7th  Article  of  'his  draft  scheme, 
donne  lecture.  The  President  next  laid  before  the  Com- 

mittee the   1 2th  Article  of  the  Root— Phil  li- 
more  plan,  which  he  read. 


LORD  PHILLIMORE  dit  que  1'article  15  de 
1'avant-projet  du  President  comprend  la  meme 
matiere  que  les  articles  12  et  13  du  projet  Ro  o  t— 
Phillimore,  et  que  la  derniere  phrase  de  cet 
article  12  se  retrouve  dans  la  proposition  sou- 
mise  par  M.  Ricci-Busatti. 

II  se  rallie  a  I'idee  de  faire  du  greffier  de  la 
Cour  un  lien  entre  la  Cour  de  Justice  et  la  Cour 
d'Arbitrage:  on  eviterait  ainsi,  d'ailleurs,  des  d£- 
penses  inutiles. 


LORD  PHILLIMORE  said  that  the  isth  Ar- 
ticle of  the  President's  plan  dealt  with  the 
same  subject  as  the  I2th  and  i3th  Articles  of 
the  R  o  o  t— P  h  i  1 1  i  m  o  r  e  plan,  and  that  the  last 
sentence  of  Article  12  was  also  found  in  the  pro- 
posal submitted  by  M.  Ricci-Busatti. 

He  supported  the  idea  of  rnaking  the  Registrar 
of  the  Court  a  connecting  link  between  the  Court 
of  Justice  and  the  Court  of  Arbitration;  also 
useless  expenditure  would  thus  be  avoided. 


M.  HAGERUP  attire  I'attention  sur  le  fait  M.  HAGERUP  drew  attention  to  the  fact  that 
que  le  greffier  de  la  Cour  Permanente  d'Arbi-  the  Registrar  of  the  Permanent  Court 'of  Arbi- 
trage s'appelle  en  realite  Secretaire  General.  Ce  tration  was  called  Secretary-General.  He  must 
titre  doit  lui  etre  conserve.  retain  this  title. 


M.  LODER  propose  la  suppression  de  la  der- 
niere partie  de  1'article  12  du  projet  Root: — 
Phillimore:  si  Ton  stipule  que  la  Cour  nom- 
mera  son  greffier,  on  aura  en  meme  temps  dit 
qu'elle  peut  nommer  qui  elle  veut  et,  par  conse- 
quent, le  greffier  de  la  Cour  d'Arbitrage. 

Mr.  ROOT  est  d'avis  que  la  question  a  peu 
d'importance;  mais  on  rendrait  la  Cour  impopu- 
laire  en  la  rendant  trop  couteuse,  et  il  serait 
inutile  de  payer  deux  greffiers  et  le  personnel 
de  deux  greffes  alors  qu'un  seul  greffe  et  un 
seul  greffier  pourraient  suffire. 

M.  DE  LAPRADELLE  suggere  I'idee  de  con- 
stater  simplement  qu'il  n'y  a  pas  d'incompatibi- 
lite  entre  les  fonctions  de  Secretaire  General  de 
la  Cour  d'Arbitrage  et  celles  de  greffier  de  la 
Cour  de  Justice. 

M.  RICCI-BUSATTI  trouve  cette  constatation 
inutile;  si  1'on  ne  stipule  pas  une  incompatibilite, 
il  n'y  en  a  pas.  II  pense  qu'un  seul  greffier  sera 
suffisant.  II  rappelle  la  formule  de  la  Convention 
de  1907  d'apres  laquelle  le  bureau  international 
,,sert  de  greffe  a  la  Cour";  on  pourrait  employer 
une  formule  analogue  pour  la  Cour  de  Justice, 
en  donnant  en  outre  a  cette  derniere  le  droit 
de  nommer,  le  cas  echeant,  un  greffier-adjoint 
conformement  k  1'article  14  de  son  projet.  Tout 
cela  repond  k  son  idee  de  rapprocher,  autant  que 
possible,  la  Cour  d'Arbitrage  de  la  Cour  de 
Justice. 


M.  LODER  proposed  that  the  last  part  of 
Article  12  of  the  Root— Phil  li  mo  re  plan 
should  be  deleted.  If  it  were  laid  down  that  the 
Court  would  appoint  its  own  Registrar,  this 
would  imply  that  it  could  appoint  whomsoever  it 
wished,  and  consequently,  this  would  include  the 
Registrar  of  the  Court  or  Arbitration. 

Mr.  ROOT  thought  that  the  question  was  of 
little  importance;  but  the  Court  would  be  unpo- 
pular if  it  were  too  costly,  and  it  was  quite  unne- 
cessary to  pay  two  Registrars  and  a  double  staff, 
when  a  single  Registrar  and  Registry  would 
suffice. 

M.  DE  LAPRADELLE  suggested  that  it 
should  merely  be  stated  that  there  was  no  in- 
compatibility between  the  duties  of  the  Secretary- 
General  of  the  Court  of  Arbitration,  and  those  of 
Registrar  of  the  Court  of  Justice. 

M.  RICCI-BUSATTI  thought  that  this  state- 
ment was  unnecessary.  If  no  incompatibility  were 
mentioned,  none  would  exist.  He  thought  that 
one  Registrar  would  suffice.  He  recalled  the 
clause  of  the  Convention  of  1907,  which  laid 
down  that  the  International  Bureau  is  to  act  as 
Registry  to  the  Court.  A  similar  phrase  might 
be  used  for  the  Court  of  Justice,  giving  it,  in 
addition,  the  right  to  appoint,  if  necessary,  an 
Assistant-Registrar,  as  indicated  in  Article  14 
of  his  plan.  This  was  in  accordance  with  his  idea 
of  establishing  as  close  a  connection  as  possible 
between  the  Court  of  Arbitration  and  the  Court 
of  Justice. 
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Le  PRESIDENT  constate  que  Mr.  Root  et 
Lord  Phillimore  acceptent  1'amendement  de 
M.  de  Lapradelle. 

L'article  1 2  du  projet  R  o  o  t — P  h  i  1 1  i  m  o  r  e 
avec  ramendement  de  M.  de  Lapradelle  est 
adopt^  a  main  leve"e. 

MM.  RICCI-BUSATTI  et  HAGERUP  se 
sont  abstenus  de  voter. 

Sauf  redaction,  1'article  12  serait  a  peu  pres 
le  suivant:  ,,La  Cour  eiira  son  president  et 
son  vice-president;  elle  nommera  son  greffier. 
II  n'y  a  pas  d'incompatibilite  entre  les  fonc- 
tions  de  Secretaire  General  de  la  Cour  Perma- 
nente  d'Arbitrage  et  de  greffier  de  la  Cour  Per- 
manente  de  Justice". 

Le  PRESIDENT  ouvre  la  discussion  sur  1'ar- 
ticle 1 3  '  du  projet  R  o  o  t — P  hillimore  et  en 
donne  lecture. 

LORD  PHILLIMORE  constate  avec  plaisir 
qu'une  disposition  analogue  se  retrouve  dans  le 
premier  alinea  de  1'article  15  de  1'avant-projet  du 
President  et  que  par  consequent  il  y  a  ac- 
cord entre  lui  et  le  President,  sur  ce  point. 
Mais,  comme  il  ne  connait  pas  1'opinion  de  ses 
autres  collegues  au  sujet  de  cet  article,  il  desire 
1'expliquer. 

A  son  avis,  il  serait  dangereux  de  faire  du 
president  de  la  'Cour  un  trop  grand  person- 
nage.  Dans  le  systeme  anglo-americain,  le  pre- 
sident d'une  cour  n'est  que  le  premier  d'entre 
ses  pairs.  Lord  Phillimore  croit  que  le  sys- 
teme continental  n'est  pas  le  meme:  c'est  pour- 
quoi  il  faut  creer  des  garanties.  Le  meilleur 
moyen  sera  de  stipuler  un  terme  pour  les  fonc- 
tions  de  president.  Ce  terme  ne  doit  cepen- 
dant  pas  etre  trop  court,  puisque  le  president 
est  soumis  a  1'obligation  de  re"sider  a  La  Haye 
et  peut  etre  oblige  d'y  transporter  son  domicile. 
Pour  plusieurs  raisons  Lord  Phillimore  croit 
qu'une  periode  de  trois  ans  sera  satisfaisante;  si 
Ton  rend  le  president  reeiigible,  on  est  presque 
certain  qu'un  bon  president  conservera  son 
mandat  de  president  pendant  neuf  ans,  tan- 
dis  qu'un  mauvais  president  ne  le  conservera 
que  pendant  trois  ans. 

Lord  Phillimore  recommande  1'adoption 
de  1'article  13  du  projet  Root — Phillimore. 

M.  RICCI-BUSATTI  se  declare  d'accord  avec 
Lord  Phillimore  et  rappelle  que  le  systeme 
propose  par  lui  prevoyait  des  presidents  de  sec- 
tion qui  auraient  nomme,  tous  les  6  mois,  celui 
qui  serait  pour  ce  terme  consider  comme  ,,le 
premier"  entre  eux.  Ce  systeme  a  1'avantage  de 


The  PRESIDENT  said  that  Mr.  Root  and 
Lord  Phillimore  accepted  M.  de  Lapra- 
d  e  1 1  e's  amendment. 

The  1 2th  Article  of  the  R  o  o  t— P  h  i  1 1  i  m  o  r  e 
plan,  as  amended  by  M.  de  Lapradelle,  was 
carried  by  a  show  of  hands. 

MM.  RICCI-BUSATTI  and  HAGERUP  did 
not  vote. 

Subject  to  amendments  of  form,  the  Article 
would  read  more  or  less  as  follows:  "The  Court 
shall  elect  its  President  and  its  Vice-President, 
and  appoint  its  Registrar.  No  incompatibility 
shall  be  held  to  exist  between  the  duties  of 
Secretary-General  of  the  Permanent  Court  of 
Arbitration  and  those  of  Registrar  of  the  Perma- 
nent Court  of  Justice". 

The  PRESIDENT  then  laid  the  i3th  Article 
of  the  Root — Phillimore  plan  before  the 
Committee.  He  read  the  Article. 

LORD  PHILLIMORE  was  happy  to  say  that 
there  was  a  similar  clause  in  the  ist  Paragraph 
of  the  1 5th  Article  of  the  President's  plan, 
and  that,  consequently,  he  and  the  President 
were  in  agreement  on  this  point;  but,  as  he  did 
not  know  the  opinion  of  his  other  colleagues 
upon  the  contents  of  the  Article,  he  would  like 
to  explain  it. 

In  his  opinion,  it  would  be  dangerous  to  make 
the  Presidency  of  the  Court  too  important  a 
post.  Under  the  Anglo-American  system,  the 
President  of 'the  Court  was  only  primus  inter 
pares.  Lord  Phillimore  thought  that  the 
Continental  system  was  not  the  same;  for  this 
reason  precautions  must  be  taken.  The  best  way 
was  to  lay  down  a  fixed  duration  for  the  appoint- 
ment of  the  president.  This  period,  however,  must 
not  be  too  short,  because  the  president  is 
obliged  to  be  domiciled  at  the  Hague>  and  might 
therefore  have  to  change  his  residence.  For  va- 
rious reasons  Lord  Phillimore  thought  that 
a  period  of  3  years  would  be  satisfactory ;  if 
the  president  were  made  eligible  for  reelection, 
it  was  almost  certain  that  a  good  president 
would  keep  his  appointment  for  9  years,  whereas 
a  bad  president  would  only  do  so  for  3  years. 

Lord  Phillimore  recommended  that  Ar 
tide  13  of  the  Root — P  hillimore  plan  should 
be  adopted. 

M.  RICCI-BUSATTI  said  that  he  agreed  with 
Lord  Phillimore,  and  recalled  the  fact,  that 
the  system  proposed  by  him  provided  for  pre- 
sidents of  sections,  who  would  select  one  of 
their  number  every  six  months,  who  would  be 
considered  as  primus  inter  pares  for  this 
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ne  pas  donner  trop  d'importance  a  la  dure"e  des 
fonctions  presidentielles.  II  demande  encore  si 
le  president  sera  elu  a  la  majorite"  relative 
ou  absolue.  D'une  maniere  ge"nerale,  il  voudrait 
souligner  la  necessite  de  regler  la  methode 
d'election. 


LORD  PHILLIMORE  croit  qu'on  doit  lais- 
ser  a  la  Cour  le  soin  de  regler  cette  methode. 

M.  DE  LAPRADELLE  voudrait  savoir  si  les 
juges  supple"ants  auront  le  droit  de  prendre  part 
a  l'e"lection  du  president. 

LORD  PHILLIMORE  estime  qu'il  faut,  en 
effet,  trancher  cette  question. 

Mr.  ROOT  pense  que  les  juges  suppliants  ne 
doivent  pas  prendre  part  a  1'election  puisqu'ils 
ne  sont  pas  membres  de  la  Cour.  Pour  cette 
raison,  on  doit  inserer  a  1'article  13  1'expression 
,,par  les  juges  titulaires". 

M.  LODER  et  LORD  PHILLIMORE  se  ral- 
lient  a  1'opinion  de  Mr.  Root. 

M.  RICCI-BUSATTI  pense  qu'en  excluant  les' 
juges  suppliants  de  1'election,  on  abaissera  1'im- 
portance  de  leur  role. 

D'apres  M.  DE  LAPRADELLE  les  juges  sup- 
pleants  ont  deux  missions:  i.  la  mission  pratique 
de  pourvoir  aux  vacances;  2.  la  mission  politique 
de  donner  satisfaction  a  des  pays  dont  aucun 
ressortissant  ne  peut  etre  juge  titulaire  a  la  Cour. 

Cette  seconde  fonction  des  juges  suppliants 
exige  qu'il  y  ait  entre  eux  et  les  juges  titulaires 
une  parfaite  e'galite',  en  ce  qui  concerne  1'^lection 
du  president. 

LORD  PHILLIMORE  croit  qu'on  doit  se 
placer  exclusivement  au  point  de  vue  pratique. 
Est-il  vraiment  possible  de  faire  venir  a  La  Have, 
tous  les  trois  ans,  les  juges  suppleants,  exclusive- 
ment pour  prendre  part  a  rejection  du  presi- 
dent, c'est-a-dire  pour  une  pure  question  de 
dignitd?  II  appuie  la  proposition  d'ajouter  la  for- 
mule  ,,par  les  juges  titulaires"  au  texte  de  1'ar- 
ticle  13  du  pro  jet  Root — Phillimore. 

M.  DE  LAPRADELLE  fait  observer  que  si 
un  juge  suppleant  se  trouve  empeche  de  venir 
a  La  Haye  pour  1'election,  il  aura  la  faculte"  de 
5'abstenir.  La  seule  difference  entre  les  juges 
titulaires  et  les  juges  suppliants  est  que,  tandis 
que  le  premier  fonctionne  de  droit,  le  dernier 
fonctionne  en  cas  d'empechement  des  autres;  il 


period.  This  system  had  the  advantage  of  not 
making  the  period  of  tenure  of  office  as  pre- 
sident a  matter  of  great  importance.  He  also 
raised  the  question  as  to  whether  the  president 
should  be  elected  by  a  simple  or  absolute  ma- 
jority. He  wished,  in  a  general  way,  to  lay. 
emphasis  upon  the  necessity  of  regulating  the 
method  of  election. 

LORD  PHILLIMORE  thought  that  it  ought 
to  be  left  to  the  Court  to  decide  the  method. 

M.  DE  LAPRADELLE  wished  to  know  whe- 
ther the  deputy-judges  would  have  the  right 
of  taking  part  in  the  election  of  the  president. 

LORD  PHILLIMORE  thought  that  this 
question  ought  to  be  settled. 

Mr.  ROOT  thought  that  the  deputy-judges 
ought  not  to  take  part  in  the  election,  because 
they  were  not  members  of  the  Court.  For  this 
reason,  the  expression  "by  the  ordinary  judges" 
must  be  added  to  Article  13. 

M.  LODER  and  LORD  PHILLIMIORE 
agreed  with  Mr.  Root. 

M.  RICCI-BUSATTI  pointed  out  that  by  ex- 
cluding deputy-judges  from  the  election,  the  im- 
portance of  their  position  would  be  lessened. 

In  M.  DE  LAPRADELLE's  opinion,  the  de, 
puty-judges  served  two  purposes:  i.  the  prac- 
tical purpose  of  filling  vacancies;  and  2.  the 
political  purpose  of  giving  satisfaction  to  coun- 
tries which  could  not  have  one  of  their  subjects 
as/  an  ordinary  judge  upon  the  Court. 

This  second  purpose  demanded  that  there 
should  be  complete  equality  between  the  deputy- 
judges  and  the  ordinary  judges  in  the  matter 
of  the  election  of  the  president. 

LORD  PHILLIMORE  thought  that  the 
matter  should  be  looked  upon  solely  from  the 
practical  point  of  view.  Was  it  really  possible 
to  make  the  deputy-judges  come  to  the  Hague 
ever}-  three  years  solely  for  the  purpose  of  taking 
part  in  the  election  of  the  Pireisident,  that 
is  to  say  for  a  mere  question  of  dignity  ?  He  sup- 
ported the  proposal  that  the  expression  "by  the 
ordinary  judges"  be  added  to  Article  13  of  the 
Root — Phillimore  plan. 

M.  DE  LAPRADELLE  pointed  out  that  if  a 
deputy-judge  found  himself  unable  to  come  to 
the  Hague  for  the  election,  he  would  be  entitled 
to  abstain  from  doing  so.  The  only  difference 
between  ordinary  judges  and  deputy-judges  was 
that,  whereas  the  former  would  take  their  seats 
in  their  own  right,  the  latter  would  do  duty  only 
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n'y  a  done  aucun  motif  pour  qu'ils  ne  prennent 
pas  part  k  1'^lection  du  president. 

Le  PRESIDENT  signale  un  inconvenient.  II 
pourra  arriver  que  les  juges  suppliants  rendent 
possible  rejection  d'un  president  centre  la  vo- 
lonte  de  la  majorit^  des  juges  titulaires. 

Mr.  ROOT  croit  qu'on  ne  doit  pas  envisager 
la  question  comme  une  question  de  dignitd.  II  ne 
s'agit  que  d'assurer  k  la  Cour  la  possibility  de 
fonctionner  dans  les  meilleures  conditions.  Les 
juges  titulaires  devront  collaborer  tous  les  jours 
avec  le  president,  et  ce  qui  importe,  c'est  que 
cette  collaboration  soit  agreable  et  feconde. 
Si  1'on  donnait  aux  suppliants  le  droit  de  pren- 
dre  part  a  1'election  du  president,  il  pourrait 
arriver  que  le  president  elu  eut  un  caractere 
si  difficile  et  si  autoritaire  que  le  travail  en  souf- 
frit.  II  ne  faut  done  pas  que  les  juges  supplants 
aient  le  droit  de  decider  de  1'attribution  d'une 
fonction  qui  peut  avoir  une  influence  si  conside- 
rable sur  le  travail  et  le  bien-etre  des  juges  titu- 
laires. 

M.  DE  LAPRADELLE  a  la  parole  pour  re"-, 
pondre  aux  deux  objections  qui  ont  6t6  expri- 
mees  par  le  President  et  par  Mr.  Root.  Con- 
tre  celle  du  President,  M.  de  Lapradelle 
fait  valoir  que  les  supple'ants  ne  pourraient  deter- 
miner  le  resultat  de  1'election,  centre  la  volontd 
des  juges  titulaires,  que  si  le  nombre  des  juges 
titulaires  etait  beaucoup  plus  restreint  qu'il  ne  le 
sera  normalement. 

Repondant  k  1'objection  de  Mr.  Root,  M.  de 
Lapradelle  se  rallie  d'abord  k  1'opinion  que 
la  charge  de  president  doit  etre  considered 
comme  une  charge  de  travail  plutot  que  de 
dignite.  Mais  il  n'en  est  pas  moins  vrai  que  le 
fait  de  participer  ou  non  k  l'61ection  est  pour  les 
juges  supple'ants  une  question  de  dignite.  A  1'ap- 
pui  de  sa  these  M.  de  Lapradelle  fait  ob- 
server que  les  doyens  des  facultes  sont  elus  par 
tous  les  membres  de  la  faculte",  quelle  que  soit 
leur  fonction  ou  leur  grade.  Un  president,  qui 
sera  primus  inter  pares,  doit  sortir  de  Election 
de  tous.  II  maintient  la  proposition  qu'il  a  faite. 


M.  RICCI-BUSATTI  admet  que,  si  Ton  fait 
des  juges  supple'ants  des  juges  de  second  ordre, 
qui  ne  viendront  k  La  Haye  que  rarement,  il  tie 
sera  pas  raisonnable  de  leur  faire  entreprendre 
un  voyage  qui  pourra  etre  assez  long,  unique- 
ment  pour  prendre  part  k  1'election  du  pre"si- 


in  the  absence  of  the  former.  There  was,  there- 
fore, no  reason  why  they  should  not  take  part 
in  the  election  of  the  president. 

The  PRESIDENT  pointed  out  a  drawback. 
It  might  happen  that  the  deputy  judges  would 
make  possible  the  election  of  a  president 
against  the  wishes  of  the  majority  of  the  ordinary 
judges. 

Mr.  ROOT  thought  that  this  question  should 
not  be  considered  as  one  of  dignity ;  it  was  only 
a  question  of  enabling  the  Court  to  carry  out 
its  duties  under  the  most  favourable  conditions. 
The  ordinary  judges  would  have  to  work  with 
the  president  daily,  and  the  important  point 
was  that  their  collaboration  should  be  pleasant 
and  profitable.  If  the  deputy  judges  were  given 
the  right  of  taking  part  in  the  election  of  the 
president,  it  was  quite  conceivable  that  the 
president  elected  would  be  so  authoritative  and 
difficult  to  get  on  with,  that  the  work  of  the 
Court  would  suffer  in  consequence.  The  deputy 
judges,  therefore,  ought  not  to  have  the  right 
to  take  part  in  a  proceeding  which  might  have 
such  an  influence  upon  the  work  and  wellbeing 
of  the  ordinary  judges. 

M.  DE  LAPRADELLE  obtained  permission 
to  speak  in  order  to  answer  the  two  objections 
put  forward  by  the  President  and  Mr.  Root. 
In  answer  to  the  President's  objection,  M. 
de  Lapradelle  pointed  out -that  the  deputy 
judges  could  not  decide  the  result  of  an  election 
against  the  wishes  of  the  ordinary  judges,  unless 
the  number  of  ordinary  judges  were  much 
smaller  than  it  normally  would  be. 

In  answer  to  Mr.  Root's  objection,  M.  de 
Lapradelle  began  by  stating  that  he  agreed 
that  the  post  of  president  should  be  considered 
as  one  entailing  work  rather  than  an  additional 
dignity.  Nevertheless  the  fact  remained  that, 
from  the  point  of  view  of  the  deputy  judges, 
the  question  of  taking  part  or  not  in  the  election, 
was  a  question  of  dignity.  In  support  of  his 
argument  M .  'd  e  Lapradelle  pointed  out 
that  Presidents  of  Faculties  were  elected  by  all 
the  members  of  the  Faculty,  no  matter  what 
their  position  or  rank  was.  A  president  who 
was  to  be  primus  inter  pares  must  be  elected 
by  all.  M.  d  e  L  a  p  r  a  d  e  1 1  e  maintained  the  pro- 
posal he  had  made. 

M.  RICCI-BUSATTI  admitted  that  if  deputy 
judges  were  to  be  made  a  species  of  second  class 
judge,  who  would  only  come  to  the  Hague 
occasionally,  it  would  not  be  reasonable  to  make 
them  undertake  a  journey,  that  might  be  of 
considerable  length,  simply  to  take  part  in  the 
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dent.  Si,  au  contraire,  comme  dans  son  sys- 
teme,  les  juges  suppleants  ne  different  que  peu 
des  juges  effectifs,  faisant  partie  de  la  Cour  au 
:neme  titre  que  ces  derniers,  il  ne  voit  pas  pour- 
quoi  on  ne  permettrait  pas  aux  deux  categories 
de  prendre-  part  aux  elections  sur  un  pied 
d'e"galite. 

Le  PRESIDENT  fait  remarquer  a  M.  de  La- 
pradelle  que,  quel  que  soit  le  nombre  des  ju- 
ges titulaires,  il  pourra  toujours  arriver  qu'il  y 
ait  partage  de  voix  de  telle  sorte  que  les  juges 
suppleants  restent  arbitres  de  la  situation,  ce 
qu'il  faut  tacher  d'eviter. 

Le  President  demande  a  M.  de  Lapra- 
delle  s'il  maintient  sa  proposition. 

M.  DE  LAPRADELLE  la  maintient  et  pro- 
pose en  consequence  1'insertion  a  1 'article  13  de 
la  formule:  ,,par  les  juges  titulaires  et  suppleants". 

Le  PRESIDENT  met  au  vote  cette  proposi- 
tion. Elle  est  rejete"e  a  main  levee. 

M.  DE  LAPRADELLE  constate  que  sa  pro- 
position a  etc  rejetee  par  une  seule  voix. 

Le  PRESIDENT  met  aux  voix  le  texte  origi- 
nal de  1'article  13  avec  addition  de  1'expression 
,,par  les  juges  titulaires".  Ce  texte  est  adopte"  a 
main  lev£e. 

M.  RICCI-BUSATTI  propose  qu'on  ajoute  au 
texte  ainsi  adopte"  1'expression  suivante:  ,,a  la 
majorite  absolue  des  voix". 

Le  PRESIDENT  met  au  vote  cette  proposi- 
tion. Elle  est  rejetde. 

Le  President  passe  a  1'article  14  du  projet 
Root — Phi  Hi  mo  re,  dont  il  donne  lecture.  II 
donne  e"galement  lecture  des  articles  9  et  10  de 
son  avant-projet,  qui  se  rapportent  au  meme 
point.  II  fait  remarquer  que  ces  articles  corres- 
pondent au  re"sultat  de  la  discussion  qui  eut  lieu 
au  sein  du  Comite  au  sujet  des  incompatibility. 
Par  consequent  il  en  propose  1'adoption. 


LORD  PHILLIMORE  fait  observer  que  les 
deux  premiers  alineas  de  1'article  10  de  1'avant- 
projet  du  President  correspondent  a  1'article 
14  du  projet  Root — Phillimore.  Dans  ces 
conditions  on  pourra  proeeder  au  vote  indiffe- 
remment  sur  Tun  ou  sur  1'autre  des  deux  projets. 

Le  dernier  aline"a  de  1'article  10  de  1'avant- 
projet  traite  plutot  de  la  matiere  dont  il  est  ques- 
tion k  1'article  16  du  projet  Root — Philli- 
more 


election  of  the  president.  If,  on  the  other 
hand,  as  in  his  own  plan,  the  deputy  judges 
differed  but  little  from  the  ordinary  judges  and 
formed  part  of  the  Court  upon  a  footing  of 
equality  with  them,  he  saw  no  reason  why  both 
classes  of  judges  should  not  be  allowed  to  take 
part  in  the  elections  on  equal  terms. 

The  PRESIDENT  pointed  out  against  M.  de 
Lapradelle's  proposal  that,  whatever  the 
number  of  judges  might  be,  it  was  possible  that 
their  votes  would  be  so  divided  that  the  deputy, 
judges  might  be  left  in  a  position  to  decide  the 
result:  steps  must  be  taken  to  avoid  this. 

The  President  asked  M.  de  Lapradelle 
if  he  still  maintained  his  proposal. 

M.  DE  LAPRADELLE  replied  in  the  affir- 
mative, and  proposed  that  the  phrase  "by  the 
ordinary  and  deputy  judges"  be  inserted  in  Ar- 
ticle 13. 

The  PRESIDENT  took  a  vote  upon  this  pro- 
posal. It  was  rejected  by  a  show  of  hands. 

M.  DE  LAPRADELLE  pointed  out  that  his 
proposal  had  been  rejected  by  a  majority  of 
one  vote  only. 

The  PRESIDENT  took  a  vote  upon  the  ori- 
ginal text  of  Article  13  with  the  addition  of  the 
expression  "by  the  ordinary  judges";  this  was 
adopted  by  a  show  of  hands. 

M.  RICCI-BUSATTI  proposed  that  the  ex- 
pression "by  an  absolute  majority",  should  be 
added  to  the  wording  which  had  been  adopted;. 

The  PRESIDENT  put  this  proposal  to  the 
vote;  it  was  rejected. 

The  President  then  passed  to  the  consi- 
deration of  Article  14  of  the  Root — Philli- 
more plan,  which  he  read.  He  also  read  Arti- 
cles 9  and  10  of  his  own  draft  scheme,  which 
dealt  with  the  same  subject.  He  pointed  out 
that  these  Articles  were  in  accordance  with  the 
result  of  the  discussion  which  had  taken  place 
in  the  Committee  on  the  subject  of  incompatibili- 
ties. Consequently  he  proposed  that  they  should 
be  adopted. 

LORD  PHILLIMORE  pointed  out  that  the 
two  first  paragraphs  of  Article  10  of  the  Pre- 
sident's plan  were  similar  to  the  i4th  Article 
of  the  Root — Phillimore  plan.  It  was  a 
matter  of  indifference,  therefore,  which  of  the 
two  projects  was  voted  upon. 

The  last  paragraph  of  Article  10  of  the  Pre- 
sident's plan,  on  the  other  hand,  dealt  with 
the  subject  contained  in  Article  16  of  the  Root — 
Phillimore  plan. 
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M.  FERNANDES  signale  une  disposition  qui 
se  trouve  dans  le  projet  de  M.  Bevilaqua: 
un  juge  doit  renoncer  temporairement  a  singer  k 
la  Cour,  si  un  des  plaideurs  est  de  sa  nationality. 

Le  PRESIDENT  explique  les  diverses  mesures 
restrictives  qu'il  a  inse'r^es  dans  son  avant-projet. 
II  faut  d'abord  se  demander  ce  qu'un  juge  ne 
peut  pas  faire  pendant  la  dure"e  de  son  mandat. 
II  faut  en  outre  se  demander  si,  avant  son  entree 
en  fonctions,  il  ne  s'est  pas  mis  dans  une  situa- 
tion telle  qu'elle  ne  lui  permette  pas  de  sieger 
dans  certaines  affaires.  II  ne  faut  pas  confondre, 
d'autre  part,  certaines  incapacite's  avec  les  in.- 
compatibilite's. 

Le  President  fait  observer  k  M.  Fernan- 
des  que  le  point  qu'il  a  soulev6  sera  exarnine' 
lors  de  la  discussion  sur  1'article  27  du  projet 
R  o  o  t — P  h  i  1 1  i  m  o  r  e. 

LORD  PHILLIMORE  propose  la  division: 
On  voterait  d'abord  sur  1'article  14  du  projet 
Root— Phi  11  imo re,  sauf  redaction. 


M.  RICCI-BUSATTI  observe  qu'il  y  a  un 
point  qui  ne  peut  pas  e~tre  laiss£  au  Comite  de 
redaction.  II  s'agit  d'une  petite  divergence  entre 
1'article  14  du  projet  Root — Phillimore  et 
le  deuxieme  alinea  de  1'article  10  de  1'avant- 
projet  du  President.  Dans  la  premiere  dispo- 
sition on  retrouve  la  formule:  ,,de  n'importe 
quelle  maniere";  dans  la  deuxieme,  1'expression: 
,,ou  a  tout  autre  titre";  mais,  d'apres  la  position 
de  la  premiere  formule,  les  incompatibilite's  ne 
subsistent  que  dans  le  cadre  des  cas  spe"ciaux  qui 
sont  e'nume're's  a  la  suite,  tandis  que  1'expression 
employed  dans  1'avant-projet  du  President 
ouvre  encore  d'autres  possibility's.  II  se  declare 
plut6t  en  faveur  de  la  solution  adoptee  dans  le 
projet  Root— Phillimore. 

M.  DE  LAPRADELLE  demande  k  M.  R  i  c  c  i- 
B  u  s  a  1 1  i  s'il  trouve  1'enume'ration  dans  1'article 
14  de  ce  projet  complete,  comme  doit  1'etre  une 
enumeration  limitative.  Quant  k  lui,  il  est  partisan 
d'une  formule  elargie. 

M.  RICCI-BUSATTI  demande,  k  son  tour,  si 
1'expression  d'une  opinion  sur  une  certaine  af- 
faire, faite  publiquement  par  un  juge,  ante"rieure- 
ment  k  son  election  comme  juge  et  alors  qu'il 
cxergait  des  fonctions  publiques,  -  -  par  exemple 
des  fonctions  parlementaires  -  -  serait  suffisante 
pour  entrainer  1'exclusion  de  ce  juge,  dans  un 
proces  devant  la  Cour  ayant  cette  question  pour 
objet. 


M.  FERNANDES  drew  attention  to  a  clause 
contained  in  M.  Bevilaqua's  plan  to  the  effect 
that  a  judge  must  give  up  his  seat  upon  the  Court 
if  one  of  the  contesting  parties  were  of  his  natio- 
nality. 

The  PRESIDENT  explained  thfe  various  re- 
strictive provisions  which  he  had  inserted  in  his 
plan.  The  first  question  was  to  decide  those 
things  which  a  judge  could  not  do  during  his 
tenure  of  office.  It  was  possible  that  before  taking 
up  his  duties,  his  situation  had  been  such  that 
he  would  not  be  able  to  sit  in  certain  cases :  this 
question  must  also  be  considered.  On  the  other 
hand,  the  question  of  disqualification  must  not 
be  confused  with  that  of  incompatibility. 

The  President  called  M.  Fernandes' 
attention  to  the  fact  that  the  point  he  had  raised 
would  -be  'discussed  when  Article  27  of  the 
Root — Phillimore  plan  was  considered. 

LORD  PHILLIMORE  proposed  that  the 
question  under  consideration  should  be  divided; 
a  vote  should  first  be  taken  upon  Article  14  of 
the  Root — Phillimore  plan,  subject  to  final 
drafting. 

M.  RICCI-BUSATTI  said  that  there  was  one 
point  which  could  not  be  left  to  the  drafting 
Committee.  There  was  a  slight  divergence  be- 
tween Article  14  of  the  Root — Phillimore 
plan  and  the  second  Paragraph  of  Article  10  of 
the  President's  plan.  The  former  contained 
the  expression  "in  any  way  whatever";  the 
second  the  expression  "or  in  any  other  capacity"  ; 
the  position  of  the  former  expression  implied 
that  incompatibilities  could  only  arise  out  of 
the  special  cases  enumerated  thereafter,  whereas 
the  expression  used  in  the  President's  plan 
admitted  of  other  possibilities.  He  said  that  he 
preferred  the  version  of  the  R  o  o  t — P  h  i  1 1  i- 
more  plan. 

M.  DE  LAPRADELLE  asked  M.  Ricci-Bu- 
satti  whether  he  thought  the  enumeration  con- 
tained in  Article  14  of  this  plan  was  as  complete 
as  an  exclusive  enumeration  ought  to  be;  for 
his  part  he  would  prefer  a  wider  formula. 

M.  RICCI-BUSATTI,  in  return,  asked  whether 
a  public  expression  of  opinion,  made  by  a  judge 
before  his  election  and  during  the  performance 
of  some  public  duty  -  -  such  as  the  duty  of  a 
member  of  a  House  of  Parliament  -  upon  a 
particular  question,  would  suffice  to  entail  his 
exclusion  from  the  Bench,  in  the  event  of  a 
case  being  brought  before  the  Court  bearing 
upon  this  question. 
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Le  PRESIDENT  re"pond  ne"gativement;  on 
pourrait  envisager  des  cas  ou  une  personne  se- 
rait  intervenue  dans  un  litige  sans  y  avoir  ete 
melee  de  la  facon  visee  dans  les  categories  e"nu- 
merees.  II  trouve  que  1'expression  ,,intervenus" 
contient  toute  la  limitation  necessaire  et  de- 
sirable. 

Le  President  met  aux  voix  les  deux  pre- 
miers paragraphes  de  1'article  10  de  son  avant- 
projet;  ils  sont  adoptes  a  main  levee. 

LORD  PHILLIMORE  prend  alors  la  parole 
sur  la  question  de  I'lncompatibilite  des  fonctions. 
II  declare  que,  dans  cette  direction,  Mr.  Root 
et  lui-meme  ne  peuvent  aller  plus  loin  qu'ils  ne 
1'ont  fait  dans  1'article  14  de  leur  projet.  Ils  ne 
peuvent  pas  accepter  1'article  9  de  1'avant-projet 
du  President. 

II  attire  1'attention  du  Comite  sur  1'article  7 
du  projet  de  1907: 

,,L'exercice  des  fonctions  judiciaires  est  in- 
terdit  au  juge  dans  les  affaires  au  sujet  desquel- 
les  il  aura,  a  un  titre  quelconque,  concouru  k  la 
decision  d'un  tribunal  national,  d'un  Tribunal 
d'arbitrage  ou  d'une  Commission  d'enquete,  ou 
figure  dans  1'instance  comme  conseil  ou  avocat 
d'une  Partie. 

Aucun  juge  ne  peut  intervenir  comme  agent 
ou  comme  avocat  devant  la  Cour  de  Justice  ar- 
bitrale  ou  la  Cour  Permanente  d'Arbitrage,  de- 
vant un  tribunal  special  d'arbitrage  ou  une 
Commission  d'enquete,  ni  y  agir  pour  une  partie 
en  quelque  qualite"  que  ce  soit,  pendant  toute 
la  dur£e  de  son  mandat." 

11  croit  qu'il  faut  laisser  aux  membres  de  la 
Cour  d'Arbitrage  et  aux  Etats  toute  liberte"  pour 
choisir  les  meilleurs  juges,  sans  cre"er  des  in- 
compatibiiites  le"gales.  Les  membres  de  la  Cour 
d'Arbitrage,  d'abord,  et  puis  les  Etats,  doivent 
avoir  le  droit  de  se  prononcer  sur  ce  qu'ils  enten- 
dent  conside"rer  comme  des  incompatibilites. 


Le  PRESIDENT  fait  valoir  qu'en  supprimant 
1'article  9  de  son  avant-projet.  on  perd  de  vue  la 
distinction  entre  la  justice  et  la  politique.  Tout  en 
comprenant  les  motifs  de  Lord  Phillimore, 
il  ne  peut  qu'a  regret  se  rallier  a  son  opinion: 
il  croit  qu'il  faut  a  tout  prix  eViter  1'intervention 
de  la  politique  dans  le  fonctionnement  de  la 
Cour 

M.  LQDER  se  rallie  k  1'opinion  du  Pr e"  si- 
dent  a  cet  e'gard. 

Mr.  ROOT  declare  qu'il  n'a  pas  d'objection 
centre  1'article  9  de  1'avant-projet  du  Pre'si- 
dent;  il  croit  qu'il  y  a  malentendu.  Lord  Phil- 


The  PRESIDENT  replied  in  the  negative; 
it  was  quite  possible  that  a  person  might  be 
concerned  in  a  case  in  ways  other  than  those 
provided  for  under  the  classification  given.  He 
thought  that  the  expression  "connected"  was 
as  specific  as  was  either  necessary  or  desirable. 

The  President  took  a  vote  upon  the  first 
two  Paragraphs  of  Article  10  of  his  plan.  They 
were  adopted  by  a  show  of  hands. 

LORD  PHILLIMORE  then  spoke  upon  the 
question  of  incompatible  duties.  He  stated  that 
Mr.  Root  and  he  could  not  go  further  in  this 
direction  than  they  had  done  in  Article  14  of 
their  plan.  They  could  not  accept  Article  9  of 
the  President's  plan. 

He  called  the  attention  of  the  Committee  to 
Article  7  of  the  Draft  of  the  Conference  of  1907  : 

"A  judge  may  not  exercise  his  judicial  func- 
tions in  any  case  in  which  he  has,  in  any  way, 
whatever,  taken  part  in  the  decision  of  a  national 
tribunal,  of  a  tribunal  of  arbitration,  or  of  a 
Commission  of  inquiry,  or  has  appeared  in  the 
suit  as  counsel  or  advocate  for  one  of  the  parties. 

A  judge  cannot  act  as  agent  or  advocate  before 
the  Judicial  Arbitration  Court  or  the  Permanent 
Court  of  Arbitration,  before  a  special  Tribunal 
of  Arbitration  or  a  Commission  of  inquiry,  nor 
act  for  one  of  the  parties  in  any  capacity  whatso- 
ever so  long  as  his  appointment  lasts". 


He  thought  that  the  members  of  the  Court  of 
Arbitration  and  the  various  States  ought  to  be 
left  completely  free  to  choose  the  best  judges, 
without  creating  a  number  of  legal  incompati- 
bilities. The  members  of  the  Court  of  Arbitration, 
in  the  first  place,  and,  subsequently,,  the  States, 
should  have  the  right  to  express  their  opinion  as 
to  the  duties  which  ought  to  be  considered  as 
incompatible. 

The  PRESIDENT  pointed  out  that,  by  re- 
jecting Article  9  of  his  plan,  the  distinction  be- 
tween justice  and  politics  was  lost  sight  of. 
Though  he  quite  understood  Lord  P  h  i  1 1  i- 
m ore's  motives,  he  could  not,  much  to  his 
regret,  agree  with  him.  He  thought  that  the  in- 
tervention of  politics  in  the  work  of  the  Court 
must  be  avoided  at  any  cost. 

M.  LODER  agreed  with  the  President  on 
this  subject. 

Mr.  ROOT  declared  that  he  had  no  objection 
to  Article  9  of  the  President's  plan;  there 
must  be  a  misunderstanding.  Lord  P  h  i  1 1  i- 
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limore  a  parl£  seulement  du  dernier  alinea  de 
1'article  10  de  cet  avant-projet,  inais  il  est,  comme 
lui,  partisan  de  1'article  9. 

Le  PRESIDENT  propose  que  1'on  ne  fasse 
point  mention  speciale  des  fonctions  parlemen- 
taires,  en  raison  de  la  difficult^  cre"6e  par  le  ca- 
ractere  special  de  la  Chambre  des  LoYds. 

M.  ALTAMIRA  estime  que  si  Ton  ne  men- 
tionne  pas  les  fonctions  parlementaires,  on  les 
exclut  absolument. 

M.  DE  LAPRADELLE  observe  que  dans 
1'article  9  la  me"thode  de  redaction  adoptee  est 
positive  pour  une  partie  de  1'article  et  negative 
pour  1'autre  partie,  ce  qui  n'est  pas  admissible. 
Pour  cette  raison,  il  voudrait  que  Ton  supprimat 
le  dernier  alinea  de  1'article  9. 

M.  ALTAMIRA  re"pete  qu'il  ne  faut  pas  ex- 
clure  tous  les  parlementaires. 

Mr.  ROOT  est  d'avis  que  la  question  est  fort 
importante.  II  s'agit  d'exclure  la  politique  de  la 
Cour  et  de  tenir  la  Cour  en  dehors  de  la  politi- 
que. La  fonction  de  juge  a  la  Cour  doit  etre  la 
seule  fonction  du  juge;  il  faut  prendre  les  me- 
sures  necessaires  pour  eViter  que  cette  fonction 
ne  soit  conside"r£e  comme  un  simple  accident  au 
cours  d'une  carriere  politique. 

Le  PRESIDENT  partage  la  maniere  de  voir 
de  Mr.  Root.  II  declare  que  la  discussion  reste 
ouverte  et  qu'elle  sera  continuee  a  la  seance 
prochaine. 

M.  RICCI-BUSATTI  declare  qu'il  maintient 
1'article  5  'de  son  second  projet,  qui  est  le 
suivant : 

,,La  qualite  de  membre  de  la  Cour  de  Justice 
intemationale  est  incompatible  avec  toute  autre 
charge  se  ratuchant  aux  differents  organes  de 
la  Societe  des  Nations  ou  aux  relations  inter- 
nationales  des  Etats,  sauf  la  qualite  de  membre 
de  la  Cour  Permanente  d' Arbitrage  ou  d'un  tri- 
bunal arbitral  international. 

Tout  membre  de  la  Cour  de  Justice  qui  se 
trouverait  dans  un  des  cas  d'hicompatibilite"  vise's 
a  1'alin^a  precedent,  sera  conside"re  comme 
demissionnaire  de  ses  fonctions  de  juge." 

La  stance  est  leve"e  a  12.30  heures  de  1'apres- 
midi. 

Le  President: 

(signe)  Bm.  DESCAMPS. 

Le  Secretaire-General: 

(signe)  D.  ANZILOTTI. 


more  had  only  spoken  of  the  last  Paragraph 
of  Article  10  of  this  plan,  but  he  accepted  Article 
9,  as  did  Mr.  Root  himself. 

The  PRESIDENT  suggested  that  parliamen- 
tary duties  should  not  be  specially  mentioned,  on 
account  of  the  difficulty  created  by  the  unique 
position  of  the  House  of  Lords. 

M.  ALTAMIRA  thought  that  if  parliamentary 
duties  were  not  specifically  mentioned  they  would 
be  inadmissible. 

M.  DE  LAPRADELLE  pointed  out  with  re- 
ference to  Article  9  that  one  part  of  the  Article 
was  positive  in  form,  and  another  part  was  nega- 
tive; this  could  not  be  allowed  to  stand.  He 
therefore  wished  to  have  the  last  Paragraph  of 
Article  9  deleted. 

M.  ALTAMIRA  repeated  that  members  of 
Houses  of  Parliament  must  not  be  excluded. 

Mr.  ROOT  thought  that  the  question  was  a 
very  important  one.  The  point  was  to  exclude 
politics  from  the  Court  and  to  keep  the  Court 
out  of  politics.  His  duties  as  judge  must  be 
the  only  duties  undertaken  by  a  member  of  the 
Court;  steps  must  be  taken  to  prevent  these 
duties  from  being  considered  as  an  incident  in 
a  political  career. 

The  PRESIDENT  agreed;  the  discussion 
would  be  adjourned  and  continued  at  the  next 
meeting. 

M.  RICCI-BUSATTI  stated  that  he  still  ad- 
vocated the  adoption  of  the  5th  Article  of  his 
second  plan,  which  was  as  follows : 

"An  appointment  as  member  of  the  Court  of 
International  Justice  is  incompatible  with  any 
duty  connected  with  the  different  organisations 
of  the  League  of  Nations,  or  w'.th  the  internatio- 
nal affairs  of  States,  except  that  of  a  member 
of  the  Permanent  Court  of  Arbitration  or  of  an 
International  Tribunal  of  Arbitration. 

Any  member  of  the  Court  of  Justice  who  may 
'hold  a  position  involving  an  incompatibility 
arising  out  of  the  preceding  Paragraph,  shall 
be  considered  as  having  resigned  his  appoint- 
ment as  judge". 

The  meeting  closed  at  12.30  p.m. 


The  President: 

(signed)  Bm.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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2]!EME  SEANCE  (non-publique), 

tenue  au   Palais  de  la  Paix,  a  La  Haye, 

le  10  juillet  1920. 


•    21sr  MEETING  (Private), 
held  at  the  Peace   Palace,  the  Hague, 
on  July  10th,  192O. 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents :  tous  les  membres  du  Comite 
(a  1'exception  de  M.  B  e  v  i  1  a  q  u  a) ;  M.  F  e  r- 
nandes;  Mr.  James  Brown  Scott;  les  secre- 
taires particuliers  de  M.  le  Baron  Descamps 
et  de  M.  Adatci;  les  membres  du  Secretariat. 

La  seance  n'est  ouvette  qu'a  1 1  heures,  en  raison 
d'une  reunion  officieuse  du  Comite  qui  a  pris  place 
de  9.30  a  ii  heures. 

Le  PRESIDENT  rappelle  qu'on  va  continuer 
la  discussion  ouverte  la  veille  sur  la  question  des 
incompatibilites. 


La  parole  est  a  Mr.  ROOT.  II  dit  que  les 
conversations  entre  les  membres  ont  amene  un 
accord  general  sur  la  formule  suivante,  relative  a 
la  matiere  traitee  dans  1'article  9  de  1'avant  projet 
du  president,  constituant  une  addition  a  1'article  14 
du  projet  R  o  o  t — P  h  i  1 1  i  m  o  r  e.  Mr.  Root  donne 
lecture  du  texte  anglais  de  la  formule:  il  est  ainsi 
concu : 

"The  exercise  of  any  function  which  belongs  to 
the  political  direction,  national  or  international,  of 
States,  by  the  members  of  the  Court,  during  their 
terms  of  office,  is  declared  incompatible  with  their 
judicial  duties." 

Le  PRESIDENT  declare  qu'il  sera  donne  lecture 
a  la  seance  prochaine  de  la  traduction  francaise  du 
texte  anglais  adopte :  le  Secretariat  est  charge  de 
la  preparer. 

Le    President    constate    que    le   Comite   est 
d'accord  pour  adopter  1'article  1 4  du  projet  Root— 
P  h  i  1 1  i  m  o  r  e. 

M.  DE  LAPRADELLE  demande  qu'il  soit  con- 
state au  proces-verbal  qu'il  y  a  deux  interpretations 
du  meme  texte--  Tune  francaise,  1'autre  anglaise: 
1'interpretation  francaise  sera  communiquee  au  Co- 
mite seulement  a  la  seance  prochaine. 


BARON  DESCAMPS  in  the  chair. 

Present :  all  the  members  of  the  Committee 
(with  the  exception  of  M.  B  evil  aqua);  M.  Fer- 
n  an  des;  Mr.  James  Brown  Scott;  the 
private  secretaries  of  Baron  Descamps  and 
M.  Adatci;  the  members  of  the  Secretariat. 

The  meeting  opened  at  1 1  o'clock ;  the  time 
from  9.30  to  ii  having  been  occupied  by  a  private 
meeting  of  the  Committee. 

The  PRESIDENT  reminded  the  Committee  that 
the  discussion  of  the  question  of  incompatibility, 
which  had  been  commenced  on  thet  previous  day, 
was  to  be  continued. 

Mr.  ROOT  was  the  first  to  speak.  He  .said 
that  informal  discussion  between  the  members  had 
resulted  in  a  general  agreement  upon  a  wording 
for  the  subject-matter  of  Article  9  of  the  Presi- 
dent's plan,  which  would  form  an  addition  to 
Article  14  of  the  Root — Phillimore  plan. 
Mr.  Root  read  the  English  version  of  this  for- 
mula, which  was  as  follows : 

"  The  exercise  of  any  function  which  belongs  to 
the  political  direction,  national  or  international,  of 
States,  by  the  members  of  the  Court,  during  their 
terms  of  office,  is  declared  incompatible  with  their 
judicial  duties." 

The  PRESIDENT  stated  that  the  French  trans- 
lation of  the  English  version  adopted  would  be 
read  at  the  next  meeting.  The  Secretariat  was 
entrusted  with  the  task  of  preparing  it. 

The  President  declared  that  the  Committee 
was  agreed  on  the  adoption  of  article  14  of  the 
Root — Phillimore  plan. 

M.  DE  LAPRADELLE  requested  that  the 
proces-verbal  should  record  the  fact  that  there  were 
two  constructions  of  the  same  clause,  one  French 
and  one  English ;  the  French  one  would  not  be 
communicated  to  the  Committee  until  the  next 
meeting. 
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Le  PRESIDENT  ouvre  la  discussion  sur  1'ar- 
ticle   1  5  du  projet    R  o  o  t  —  P  h  i  1  1  i  m  o  r  e.    II   en 
lecture. 


LORD  PHILLIMORE,  en  remarquant  que, 
dans  1'avant-  projet  du  President,  la  matiere  se 
trouve  trait6e  aux  articles  concernant  la  nomination 
des  juges,  exprime  1'avis  que,  dans  le  texte  final, 
1'article  1  5  doit  prendre  place  avec  les  articles  qui 
traitent  de  la  nomination  des  juges.  II  laisse  de 
cote  ce  point  qui  est  une  question  de  redaction. 
Pour  ce  qui  est  du  fond  de  la  question,  Lord 
Phillimore  croit  qu'on  doit  adopter  la  mfime 
methode  pour  les  elections  partielles  que  pour  les 
elections  generates,  c'est  a  dire  celle  de  la  premiere 
election  des  juges.  II  voit  dans  1'article  deux  pro- 
blemes  differents  : 

1.  la  maniere  dont  sera  elu  un  juge  qui  aura 
a  prendre  la  place  d'un  juge  decede  ou  demission- 
naire  ; 

2.  la  duree  du  mandat  de  ce  juge  :  doit-il  viser 
une    periode    entiere    de   neuf  ans,    ou   seulement 
le  temps  qui  reste  a  courir  du  mandat  du  prede- 
cesseur  du  juge? 

Lord  Phillimore  prefere  la  premiere  solu- 
tion, mais  ajoute  que,  pour  lui,  la  question  n'a 
pas  beaucoup  d'importance.  II  propose  qu'on 
considere  d'abord  la  premiere  phrase  de  1'ar- 
ticle 15. 

Le  PRESIDENT  est  d'avis  que  cette  phrase 
ne  presente  pas  de  difficult6s. 

M.  RICCI-BUSATTI  est  d'un  avis  contraire. 
Si  la  phrase  signifie  que  les  nouveaux  juges  seront 
egalement  nommes  par  le  Conseil  et  1'Assemblee, 
il  est  certain  qu'il  n'y  a  pas  d'objections.  Mais  il 
n'en  est  pas  de  meme  si  elle  se  rapporte  aussi  a 
la  presentation  des  candidats.  On  comprend  que 
chaque  groupe  national  presente  six  candidats  pour 
la  premiere  election.  On  ne  le  comprend  plus  dans 
le  cas  d'elections  partielles,  lorsqu'il  ne  s'agira 
peut-e"tre  que  de  la  nomination  d'un  ou  deux 
juges  ;  d'autant  plus  que  Ton  a  deja  ad  mis  que 
chaque  Etat  ne  peut  avoir  plus  d'un  de  ses  res- 
sortissants  parmi  les  membres  de  la  Cour.  II  est 
fort  probable  que  si  le  juge  d'un  grand  Etat  vient 
a  manquer,  son  successeur  sera  de  la  me"me  na- 
tionalit6.  Dans  ces  circonstances,  il  semble  abso- 
lument  inutile,  peut  £tre  dangereux,  de  faire  pre- 
senter un  si  grand  nombre  de  candidats  par  toutes 
les  nations. 

M.  LODER  fait  observer  que  tous  les  pays  ont 
le  meme  interSt  au  bon  fonctionnement  de  la  Cour 
et,  partant,  a  ce  qu'un  bon  juge  soit  nomme. 


The  PRESIDENT  next  laid  the  i  5th  Article  of 
the  Root — Phillimore  plan  before  the  Com- 
mittee. He  read  this  article. 

LORD  PHILLIMORE  pointed  out  that,  in  the 
President's  plan,  this  subject  was  dealt  with 
in  the  Articles  concerning  the  appointment  of  the 
judges,  and  expressed  the  opinion,  that,  in  the 
final  draft,  Article  1 5  should  be  placed  with  the 
Articles  dealing  with  the  appointment  of  judges. 
However  he  did  not  propose  to  deal  with  this 
point  now,  as  it  was  a  question  for  the  drafting 
Committee.  Lord  Phillimore  thought  that 
substantially  the  same  method  should  be  adopted 
for  by-elections  as  for  general  elections,  that  is  to 
say,  the  same  method  as  for  the  first  election  of 
the  judges.  In  his  opinion,  the  Article  contained 
two  diflerent  problems : 

1.  the  method    of  electing  a  judge  to  replace 
a  judge  who  had  died  or  retired ; 

2.  the   period   for  which  this  judge  should  be 
appointed  :  should  he  be  appointed  for  a  complete 
period  of  nine  years,  or  only  for  the  unexpired  por- 
tion of  his  predecessor's  appointment? 

Lord  Phillimore  preferred  the  former  so- 
lution, but  added  that  he  did  not  attach  much 
importance  to  the  question.  He  proposed  that 
the  first  sentence  of  Article  1 5  should  be  dealt 
with  first. 

The  PRESIDENT  thought  that  this  sentence 
would  not  offer  any  difficulty. 

M.  RICCI-BUSATTI  held  the  contrary  opinion. 
If  the  sentence  were  intended  to  mean  that  the 
new  judges  would  likewise  be  appointed  by  the 
Council  and  the  Assembly,  there  would  certainly 
be  no  objections.  But  it  was  quite  a  different 
matter  if  the  sentence  also  referred  to  the  nomina- 
tion of  candidates.  It  was  comprehensible  that  each 
national  group  should  submit  six  candidates  for 
the  first  election ;  but  this  was  not  so  in  the  case 
of  by-elections,  when  perhaps  only  one  or  two 
judges  were  to  be  elected;  especially  as  it  had 
already  been  laid  down  that  no  State  might  have 
more  than  one  of  its  subjects  as  a  member  of  the 
Court.  It  was  also  extremely  probable  that  if  a 
judge  belonging  to  an  important  State  ceased  to 
be  a  member  of  the  Court,  his  successor  would 
be  of  the  same  nationality.  Under  these  circum- 
stances, it  seemed  quite  useless  and  possibly  danger- 
ous to  have  such  a  large  number  of  candidates 
nominated  by  all  nations. 

M.  LODER  pointed  out  that  all  countries  would 
have  the  same  interest  in  the  efficient  working  of 
the  Court,  and  consequently  in  the  appointment 
of  good  judges. 
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Le  PRESIDENT  s'oppose  energiquement  a  la 
proposition  de  Lord  Phillimore.  Sa  regie 
briserait  1'economie  du  .systeme  de  1'election  en 
donnant  a  chaque  juge,  elu  separement,  un  mandat 
de  neuf  ans.  Cette  methode  est  du  reste  en  desac- 
cord  avec  celle  qui  est  universellement  adoptee. 
La  coutume  est  que  lorsqu'un  juge  en  remplace 
un  autre,  il  ne  reste  en  fonction  que  pour  le  temps 
qui  reste  a  parfaire  du  mandat  de  son  predecesseur. 
Si  Ton  adoptait  la  regie  preconisee  par  Lord 
Phillimore,  on  n'aurait,  dans  quelques  annees, 
que  des  Elections  partielles.  En  outre,  le  systeme 
que  le  Comite  a  deja  adopte  pour  les  elections 
des  juges  serait  completement  fausse  et  ne  pour- 
rait  plus  fonctionner.  Le  President  propose  que 
le  suppleant  qui  entre  pour  remplir  une  vacance, 
reste  en  fonction  jusqu'a  la  prochaine  election 
generale. 

* 

LORD  PHILLIMORE  croit  qu'il  y  a  un  malen- 
tendu.  II  demande  au  President  si,  a  son  avis, 
en  cas  de  deces  ou  de  demission  d'un  juge,  c'est 
le  premier  sappleant  qui  doit  prendre  la  place, 
sans  qu'il  y  ait  besoin  d'une  election  partielle. 


Le  PRESIDENT  repond  affirmativement. 

LORD  PHILLIMORE  dit  que  pour  sa  part 
il  a  cru  que  le  corps  des  juges  titulaires  devait 
toujours  elre  complet.  Des  qu'un  juge  titulaire 
aurait  cesse  de  fonctionner,  il  faudrait  par  conse- 
quent proceder  a  une  election  pour  le  remplacer. 
Le  suppleant  n'exercerait  les  fonctions  de  juge  qu'en 
attendant  le  resultat  de  1'eiection.  La  question  est 
alors  de  savoir,  si  1'election  doit  viser  une  periode 
complete  de  neuf  ans  ou  seulement  le  temps  qui 
reste  du  mandat  du  predecesseur.  II  remarque 
que,  dans  le  systeme  du  President,  1' article  1 5  du 
projet  Root — Phillimore  serait  superflu. 


Mr.  ROOT  pense  qu'on  peut  mettre  fin  a  la 
discussion  en  retournant  simplement  a  la  premiere 
idee,  qui  est  celle  d'appliquer  toujours  la  methode 
adoptee  pour  la  premiere  election. 

Si  un  juge  suppleant  devait  prendre  la  place 
d'un  juge  decede  ou  dernissionnaire,  on  arriverait 
facilement  a  priver  de  representation  certains  Etats 
qui  doivent  etre  representes  a  la  Cour. 

Si,  par  exemple,  le  membre  japonais  meurt,  il 
peut  aisement  arriver  qu'il  soit  remplace  par  un 
juge  norvegien,  francais,  britannique,  etc.  II  n'y 
aurait  plus  dans  la  Cour  un  seul  juge  capable  de 
comprendre  les  conditions  et  les  coutumes  des 
pays  de  1'Extreme  Orient.  Selon  la  methode  du 


The  PRESIDENT  strenuously  opposed  Lord 
Phillim ore's  proposal.  It  would  undermine  the 
whole  system  of  election  if  each  judge  elected  at 
a  by-election  was  to  be  appointed  for  nine  years. 
Further,  such  a  provision  was  contrary  to  the 
system  universally  adopted.  The  recognised  custom 
was,  that  when  one  judge  replaced  another,  he 
should  only  hold  the  post  for  the  unexpired  portion 
of  his  predecessor's  appointment.  If  the  rule 
proposed  by  Lord  Phillimore  were  adopted, 
in  the  course  of  a  few  years  there  would  be  by- 
elections  only.  In  addition,  the  system  already 
adopted  by  the  Committee  for  the  election  of  judges 
would  be  completely  thrown  out  of  gear  and  would 
cease  to  operate.  The  President  proposed  that 
a  deputy  called  upon  to  fill  a  vacancy,  should 
continue  in  office  until  the  next  general  election. 


LORD  PHILLIMORE  thought  that  there  was 
a  misunderstanding.  He  asked  the  President 
whether  in  his  opinion,  in  the  event  of  the  death 
or  retirement  of  a  judge,  the  senior  deputy  judge 
should  take  his  place ;  without  any  need  for  a 
by-election. 

The  PRESIDENT    replied    in   the   affirmative. 

LORD  PHILLIMORE  said  that,  as  far  as  he 
was  concerned,  he  thought  that  the  body  of  judges 
ought  always  to  be  complete.  Whenever,  therefore, 
a  judge  ceased  to  perform  his  duties,  an  election 
should  be  held  for  the  purpose  of  replacing  him. 
The  deputy  judge  would  only  do  duty  as  judge 
pending  the  result  of  the  election.  The  question 
therefore  was  whether  the  election  should  be  for  a 
complete  period  of  nine  years,  or  only  for  the 
unexpired  portion  of  the  predecessor's  appointment. 
He  remarked  that,  according  to  the  P  r  e  s  i  d  e  n  t's 
system,  Article  15  of  the  Root — Phillimore 
plan  would  be  superfluous. 

Mr.  ROOT  thought  that  the  discussion  might 
be  ended  by  simply  returning  to  the  original  idea ; 
which  was  to  make  invariable  use  of  the  system 
adopted  for  the  first  election. 

If  a  deputy  judge  were  to  take  the  place  of  a 
judge  who  had  died  or  retired,  it  might  easily 
come  to  pass,  that  certain  States  which  ought  to 
be  represented  on  the  Court  would  be  deprived 
of  such  representation. 

Suppose,  for  instance,  that  the  Japanese  member 
were  to  die,  it  was  quite  conceivable  that  he  would  be 
replaced  by  a  Norwegian,  French  or  British  judge,  etc. 
In  that  case  the  Court  would  no  longer  contain  a 
judge  capable  of  understanding  the  conditions  and 
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projet  Root — Phillimore,  au  contraire,  le  Secre- 
taire-General de  la  Societe  des  Nations  inviterait 
les  Etats  a  proposer  des  candidats  pour  remplacer 
le  juge  japonais  d6cede.  Selon  toute  probability 
le  Japon  repondrait  seul  a  cette  invitation,  et  si 
d'autres  Etats  le  faisaient,  ils  proposeraient  certaine- 
ment  des  japonais  eminents.  Le  systeme  du  Presi- 
dent pourrait  aisement  aboutir  a  priver  de  toute 
representation,  pour  une  periode  de  sept  a  huit 
annees,  le  Japon,  1'Italie,  la  France  etc.,  ce  qui 
est  inadmissible. 

Si,  au  contraire,  c'est  un  des  dix  representants  des 
(juarante  petites  puissances  qui  meurt,  tous  ces  pays 
voudront  etre  consultes  sur  le  choix  du  nouveau 
juge.  II  est  possible,  qu'ils  ne  soient  pas  d'avis  que 
1'etat,  dont  le  juge  decede  etait  ressortissant,  doive 
toujours  6tre  represente  a  la  Cour.  II  faudra  leur 
fournir  1'occasion  d'exprimer  cet  avis.  Ils  doivent 
e"tre  soustraits  au  hasard  des  juges  suppleants.  La 
seule  methode  qui  offre  toutes  les  garanties,  c'est 
d'appliquer  uniformement  le  systeme  adopte  pour 
les  elections  generates. 


M.  DE  LAPRADELLE  avait  demande  la  parole 
pour  exprimer  a  peu  pres  les  memes  idees  que 
celles  qui  viennent  d'etre  exposees  par  Mr.  Root. 
II  voudrait  cependant  ajouter  qu'il  ne  faut  pas 
oublier  que  ce  ne  sont  pas  les  Etats  qui  sont  repre- 
sent6s  par  les  juges,  et  qu'en  theorie  les  juges  a 
la  Cour  n'ont  pas  de  nationalite. 

Le  systeme  du  President  ne  lui  semble  guere 
pratique.  La  Cour  est  nomme  pour  neuf  ans,  et  elle 
sera  renouvelee  apres  1'expiration  de  cette  periode. 
Si  un  juge  doit  sortir,  c'est  un  autre  juge,  elu  en 
me'me  temps  que  lui,  qui  le  remplace  automati- 
quement :  le  suppleant  entre  comme  juge  titulaire. 
Mais  il  n'y  a  que  quatre  juges  suppleants  et  onze 
uges  titulaires  prevus  par  le  texte  adopte  par  le 
Comite.  Si  dans  les  deux  premieres  annees  de  cette 
periode,  quatre  juges  mouraient,  ce  qui  est  apres 
tout  possible,  tous  les  suppleants  seraient  entr6s 
dans  la  Cour,  et  pendant  les  sept  dernieres  annees 
du  terme,  il  ne  resterait  plus  aucun  suppleant 
pour  remplir  les  vacances  qui  pourraient  even- 
tuellement  se  produire,  et  la  Cour  devrait  rester 
incomplete.  C'est  pour  cette  raison  que  le  supple- 
ant ne  devrait  prendre  la  place  d'un  juge  titulaire 
que  temporairement  et  jusqu'a  ce  qu'une  nou- 
velle  election  puisse  avoir  lieu,  c'est  a  dire  jusqu'a 
la  prochaine  reunion  de  1'Assemblee ;  or,  ces 
reunions  seront  certainement  assez  frequentes ;  pro- 
bablement,  il  y  en  aura  au  moins  une  tous  les 
deux  ans.  Le  juge  titulaire,  qui  sera  nomme  pour 
remplacer  le  juge  dec6de,  devra  prendre  son  siege 


customs  of  countries  of  the  Far  East.  According  to 
the  system  of  the  Root — Phillimore  plan,  on 
the  contrary,  the  Secretary-General  of  the  League 
of  Nations  would  request  the  States  to  submit  can- 
didates to  replace  the  deceased  Japanese  judge. 
Very  probably  Japan  only  would  respond  to  this 
request,  and  if  other  States  did  so,  they  would 
certainly  propose  distinguished  Japanese  candidates. 
The  President's  system  might  easily  deprive 
Japan,  Italy  or  France,  etc.  of  any  representation 
for  a  period  of  seven  or  eight  years :  such  a  possi- 
bility could  not  be  allowed  to  exist. 

If,  on  the  other  hand,  one  of  the  ten  representa- 
tives of  the  forty  small  States  were  to  die,  all  these 
States  would  wish  to  be  consulted  upon  the  choice 
of  the  new  judge.  Quite  possibly  they  would  not 
consider  that  the  State,  of  which  the  deceased  judge 
was  a  subject,  should  continue  to  be  represented 
on  the  Court.  The  opportunity  to  give  expression 
to  this  opinion  must  be  given  to  them.  They  ought 
not  to  be  left  to  casual  representation  by  deputy- 
judges.  The  only  method  which  would  provide  the 
necessary  guarantees  was  the  uniform  application 
of  the  system  adopted  for  general  elections. 

M.  DE  LAPRADELLE  had  asked  permission 
to  speak  in,  order  to  put  forward  very  much  the 
same  ideas  as  those  just  expounded  by  Mr.  Root. 
He  wished,  however,  to  add  that  it  must  not  be 
forgotten  that  the  judges  would  not  represent  States 
and  that,  in  theory,  the  judges  of  the  Court  would 
have  no  nationality. 

He  did  not  think  that  the  system  proposed  by 
the  President  was  a  really  practical  one.  The 
members  of  the  Court  would  be  appointed  for  nine 
years,  and  there  would  be  a  fresh  election  at  the 
end  of  this  period.  If  a  judge  had  to  relinquish 
his  post,  another  judge,  elected  at  the  same  time 
as  him,  would  automatically  replace  him.  A  deputy 
judge  would  take  his  place  as  an  ordinary  judge. 
Not  more  than  four  deputy  judges  and  eleven  judges, 
however,  were  provided  for  by  the  plan  adopted  by 
the  Committee.  Supposing  that  in  the  first  two  years 
of  this  period  of  nine  years,  four  judges  were  to  die, 
which  after  all  was  quite  possible,  then  all  the  four 
deputies  would  be  absorbed  into  the  Court  and 
during  the  remaining  seven  years,  there  would  be  no 
deputy  judges  left  to  fill  possible  vacancies,  and 
therefore  the  Court  would  have  to  remain  in- 
complete. Deputy-judges,  therefore,  should  only 
replace  regular  judges  temporarily  and  until  a  new 
election  could  be  held,  that  is  to  say,  until  the 
next  meeting  of  the  Assembly.  These  meetings 
would  certainly  be  fairly  frequent;  probably  there 
would  be  a  meeting  at  least  every  two  years.  A 
judge  who  was  appointed  to  replace  a  deceased 


—   467   — 


pour  la  totalite  d'un  .mandat  ordinaire,  c'est-a-dire 
pour  neuf  ans.  Ainsi,  il  n'y  aura  jamais  de  renou- 
vellement  integral  de  la  Cour. 

M.  de  Lapradelle  proteste  contre  1'idee  du 
renouvellement  integral,  qui  irait  a  1'encontre  de 
la  necessite  imperative  d'assurer  la  continuite  de 
la  jurisprudence  de  la  Cour.  II  faut  qu'a  tout 
moment  il  y  ait  des  hommes  qui,  n'etant  pas 
venus  en  me"me  temps,  maintiennent  parmi  les 
nouveaux  venus  1'esprit  des  anciens.  C'est  en 
somme  ce  que  vient  de  proposer  Mr.  Root. 

Ainsi    des    raisons    de    fond    viennent   s'ajouter 
aux    raisons    politiques   exposees    par   Mr.    Root 
en  faveur  du  systeme  adopte  par  le  projet  R  o  o  t— 
P  h  i  1 1  i  m  o  r  e. 


M.  LODER  se  rallie  a  M.  de  Lapradelle. 
La  Cour  doit  toujours  gtre  complete.  Les  juges 
supp!6ants  ne  seront  appeles  a  sieger  qu'occasion- 
nellement.  II  est  probable,  d'ailleurs,  que  les  sup- 
pleants  auront  accepte  leur  charge  en  vue  du  fait 
qu'ils  ne  sont  pas  obliges  d'entrer  comme  titulaires 
a  la  Cour  et  d'y  sieger,  par  consequent,  pendant 
de  longues  periodes.  En  tous  cas,  les  vacances  qui 
pourront  se  produire  devront  etre  remplies  par  des 
titulaires.  Le  systeme  du  President  susciterait 
des  difficultes. 

M.  Loder  se  rallie  a  Lord  Phillimore  au 
sujet  de  la  duree  du  mandat  des  juges  qui  sont 
sortis  d'une  election  partielle.  Dans  cet  ordred'idees, 
il  fait  observer  que  la  periode  de  neuf  ans  n'a  pas 
eu  pour  but  de  realiser  un  systeme  de  roulement, 
mais  d'empecher  qu'un  juge  ne  continue  a  si6ger 
apres  neuf  ans,  si  sa  presence  a  la  Cour  ne  semble 
pas  desirable. 

M.  ADATCI  fait  observer  qu'on  discute  main- 
tenant  une  question  qui  interesse  principalement 
son  pays.  II  se  rallie  en  principe  a  1'article  1 5  du 
projet  Root — Phillimore;  cependant  il  est 
d'avis  qu'il  pourrait  e"tre  utile  de  tenir  compte  de 
certaines  objections  faites  par  M.  Ricci-Busatti. 
M.  A  d  a  t  c  i  se  trouve  specialement  d' accord  avec 
la  disposition  de  1'article  1 5  du  projet,  qui  fournit 
un  moyen  de  remplir  les  vacances  occasionnelles. 
II  croit  que  les  suppleants  sont  elus  seulement  en 
vue  de  remplir  temporairement  les  sieges  laisses 
vacants  jusqu'a  ce  qu'une  61ection  ait  eu  lieu. 

M.  HAGERUP  croit  que,  meme  si  le  systeme 
preconise  par  le  President  etait  adopte,  il  pourrait 
*'tr<;  necessaire,  pour  les  raisons  expliquees  par 
M.  de  Lapradelle,  d'arranger  des  elections 
partielles.  Par  consequent,  il  se  rallie  au  projet 
Root — Phillimore;  cependant  il  croit  qu'il 


judge,  must  take  his  seat  for  the  whole  period  of 
an  ordinary  appointment,  that  is  for  nine  years.  In 
this  way,  there  would  never  be  a  complete  renewal 
of  the  membership  of  the  Court. 

M.  de  Lapradelle  protested  against  the  idea 
of  a  complete  renewal ;  it  was  directly  opposed  to 
the  pressing  need  for  ensuring  the  continuity  of  the 
Court's  jurisprudence.  There  must  always  be  some 
judges,  who  have  already  been  members  of  the 
Court  for  some  time,  and  can  imbue  the  newcomers 
with  the  spirit  of  their  predecessors.  This  was 
practically  what  Mr.  Root  had  just  proposed. 

Thus,  intrinsic  arguments  combined  with  the 
reasons  of  policy  set  forth  by  Mr.  Root,  to 
support  the  system  adopted  in  the  Root — Philli- 
more plan. 

M.  LODER  agreed  with  M.  de  Lapradelle. 
The  Court  must  always  be  complete.  The  deputy 
judges  should  only  be  called  upon  to  sit  as  occasion 
required.  Further,  it  was  probable  that  a  deputy 
judge  would  have  accepted  his  post  in  consideration 
of  the  fact  that  he  would  not  be  obliged  to  under- 
take duty  as  a  regular  judge  on  the  Court  and, 
consequently,  would  not  have  to  sit  for  long  periods. 
In  any  case,  any  vacancies  that  might  occur,  must 
be  filled  by  the  appointment  of  regular  judges.  The 
system  of  the  President  would  lead  to  difficulties. 

M.  Loder  agreed  with  Lord  Phillimore 
concerning  the  period  for  which  judges  chosen  at 
by-elections  should  hold  their  appointment.  In  this 
connection  he  pointed  out  that  the  period  of  nine 
years  was  not  intended  to  create  a  system  of  rotation, 
but  to  prevent  a  judge  from  continuing  to  serve 
upon  the  Court  for  more  than  nine  years,  if  his 
presence  there  seemed  no  longer  desirable. 

M.  ADATCI  pointed  out  that  the  question  now 
under  discussion  would  interest  principally  his  own 
country.  In  principle  he  supported  Article  1 5  of  the 
R  o  o  t — P  h  i  1 1  i  m  o  r  e  plan ;  however,  he  thought 
that  it  might  be  advisable  to  consider  the  objections 
put  forward  by  M.  Ricci-Busatti.  M.  Adatci 
particularly  approved  of  the  method  in  which  the 
question  of  the  filling  of  casual  vacancies  was  dealt 
with  in  Article  15  of  the  plan.  He  thought  that 
the  deputies  were  only  elected  for  the  purpose  .of 
filling  vacant  seats  temporarily,  pending  an  election. 


M.  HAGERUP  thought  that  even  if  the  system 
advocated  by  the  President  were  adopted,  it 
might  be  necessary,  for  the  reasons  given  by 
M.  de  Lapradelle,  to  hold  by-elections.  Con- 
sequently, he  supported  the  Root — Phillimore 
plan;  but  he. thought  that  M.  Ricci  Busatti's 
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faut  tenir  compte  des  observations  de  M.  Ricci- 
Busatti:  II  est  en  efiet  peu  pratique  d'obliger 
les  groupes  nationaux  de  la  Cour  Permanente 
d' Arbitrage  de  proposer  le  nombre  total  de  can- 
didats  lorsqu'il  s'agit  seulement  de  remplir  une 
vacance  accidentelle.  Dans  cet  ordre  d'id6es  il 
propose  une  addition  a  1'article  1 5  du  projet 
Root — Phillimore.  Cette  addition,  qu'il  com- 
munique au  President,  est  ainsi  comjue: 

MDans  ce  cas,  le  nombre  des  candidats  a  pro- 
poser par  les  groupes  nationaux  de  la  Cour  per- 
,,manente  d'arbitrage  ne  doit  pas  depasser  le 
..double  du  nombre  des  juges  ou  des  juges  sup- 
,,pleants  a  elire". 

Cette  addition  devrait  e~tre  inscr6e  avant  la  der- 
niere  phrase  de  1'article. 

Le  PRESIDENT  desire  repondre  a  certains 
critiques  adressees  a  son  systeme.  II  a  6t6  accus6 
de  meconnaitre  la  necessite  d' assurer  la  continuite 
de  la  jurisprudence  de  la  Cour. 

II  croit  qu'on  a  beaucoup  exager6;  la  question 
n'est  pas  aussi  grave. 

II  explique  1'idee  qui  est  a  la  base  de  son  projet. 
Tous  les  mandats  sont  conferes  pour  une  duree 
de  9  ans.  Si  Tun  des  juges  quitte  la  Cour,  le 
suppleant  devra  sieger  a  sa  place  jusqu'a  la  pro- 
chaine  reunion  de  1'Assemblee. 

L' Election  d'un  nouveau  juge  titulaire,  qui  sera 
faite  lors  de  cette  reunion,  doit-elle  viser  une  p6riode 
entiere  de  9  ans,  ou  seulement  le  temps  qui  reste 
a  courir  jusqu'a  la  fin  du  mandat?  Les  deux 
solutions  ont  leurs  avantages  et  leurs  desavantages. 
II  croit  cependant  qu'en  adoptant  le  systeme  de 
1'election  pour  1'achevement  d'un  mandat,  on  evitera 
beaucoup  d'incoavdnients.  II  craint  qu'avec  1'autre 
systeme,  la  methode  des  elections  g6n6rales,  adoptee 
par  le  Comite,  ne  fonctionne  qu'une  fois,  la  premiere. 

Le  President  propose  le  texte  suivant : 

,,En  ce  cas,  le  suppleant  remplira  les  fonctions 
de  juge  jusqu'a  la  prochaine  Assemblee." 


LORD  PHILLIMORE  indique  qu'il  est  par- 
faitement  d'avis,  ainsi  qu'il  1'a  deja  expliqu6,  que 
le  juge  suppleant  doit  rester  en  fonction  jusqu'a 
I' entree  en  office  du  nouveau  juge  titulaire,  et  il 
croit  qu'on  est  d'accord  sur  ce  point. 

Toutefois,  il  peut  etre  impossible  de  faire  61ire  le 
nouveau  juge  a  la  premiere  reunion  de  P Assemblee 
qui  suivra  1'ouverture  d'une  vacance  a  la  Cour :  il 
faut  prendre  en  consideration  le  temps  necessaire 
pour  la  presentation  des  candidats.  Le  suppleant 
devra  sieger  pendant  toute  cette  p6riode,  mais  le 
nouveau  titulaire  devra  6tre  nomm6  aussitot  que  pos- 
sible par  1'Assemblee,  pour  une  periode  de  9  ans. 


observations  should  be  taken  into  account.  It  was 
hardly  practical  to  oblige  the  national  groups  of 
the  Permanent  Court  of  Arbitration  to  submit  the 
full  number  of  candidates  when  it  was  only  a 
question  of  filling  a  casual  vacancy.  In  this 
connection,  he  proposed  an  addition  to  Article  1 5 
of  the  Root — Phillimore  plan.  This  addition, 
which  he  handed  to  the  President,  was  worded 
as  follows: 

"  In  such  cases,  the  number  of  candidates  to  be 
submitted  by  the  national  groups  of  the  Permanent 
Court  of  Arbitration  shall  not  be  more  than  twice  the 
number  of  judges  or  deputy  judges  to  be  elected." 

This  addition  was  to  be  inserted  as  a  new  sen- 
tence, after  the  word  "  appointments  "  in  the  Article, 
the  last  part  of  which  was  to  form  a  separate  sentence. 

The  PRESIDENT  wished  to  reply  to  some 
criticisms  levelled  at  his  system.  He  had  been 
accused  of  failing  to  recognise  the  necessity  ot 
assuring  the  continuity  of  the  Court's  jurisprudence. 

He  thought  that  there  had  been  much  exag- 
geration; the  question  was  not  nearly  so  serious. 

He  explained  the  idea  upon  which  his  plan  was 
based.  All  the  appointments  were  to  be  made 
for  a  period  of  9  years.  If  a  judge  left  the  Court, 
a  deputy  would  sit  in  his  stead  until  the  next 
meeting  of  the  Assembly. 

The  question  was,  whether  the  election  of  a  new 
judge,  which  would  take  place  at  this  meeting,  should 
be  for  a  complete  period  of  9  years,  or  only  for  the 
unexpired  portion  of  the  period.  Both  solutions  had 
advantages  and  disadvantages.  He  thought,  however, 
that  by  adopting  the  system  of  election  for  the  out- 
standing period  of  an  appointment  only,  many  diffi- 
culties would  be  avoided.  He  was  afraid  that,  if 
the  other  system  were  adopted,  the  system  adopted 
by  the  Committee  for  general  elections  would  only 
operate  once,  that  is  to  say  upon  the  first  occasion. 

The  President  proposed  the  following: 

"  In  such  cases  the  deputy  judge  shall  do  duty 
as  judge  until  the  next  meeting  of  the  Assembly." 

LORD  PHILLIMORE  said  that  he  quite  thought, 
as  he  had  already  explained,  that  the  deputy  judge 
should  do  duty  until  the  new  judge  had  taken  up 
his  appointment ;  he  thought  that  the  Committee 
was  agreed  upon  this  point. 

It  might,  however,  be  impossible  to  elect  the 
new  judge  at  the  first  meeting  of  the  Assembly 
following  the  creation  of  a  vacancy  in  the  Court ; 
the  time  necessary  for  the  nomination  of  candidates 
must  be  allowed  for.  The  deputy  should  sit  for 
the  whole  of  this  period,  but  the  new  regular  judge 
should  be  appointed  as  soon  as  possible  by  the 
Assembly,  for  a  period  of  9  years. 
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Se  ref6rant  ensuite  a  la  formule  soumise  par 
M.  Hagerup,  Lord  Phillimore  demande 
quel  serait  exactement  1'effet  de  cette  formule  quant 
au  role  de  la  Cour  d' Arbitrage  dans  la  presen- 
tation des  candidats. 

M.  HAGERUP  repond  que  son  amendement 
n'aurait  d'autre  effet  que  de  limiter  le  nombre  des 
candidats  que  cette  Cour  serait  appelee  a  proposer. 


Le  PRESIDENT  donne  lecture  de  1'amende- 
ment  propose  par  M.  Hagerup  (voir  ci-dessus). 

Apres  une  courte  discussion  les  membres  du 
comite  se  trouvent  d'accord  pour  ajouter  a  1'ar- 
ticle  15  du  projet  Root — Phillimore  1'amende- 
ment  de  M.  Hagerup,  afin  de  bien  marquer 
que  le  nombre  de  candidats  ne  pourra,  meme 
dans  le  cas  vise  par  cet  amendement,  exceder  le 
chiffre  de  six. 

On  est  egalement  d'accord  pour  remplacer  le 
mot  ,,pas"  dans  la  phrase  ,,ne  doit  pas  depasser", 
par  le  mot  ,,jamais". 

Le  President  donne  lecture  de  1'article  ainsi 
amende,  qui,  sauf  redaction,  est  concu  de  la  maniere 
suivante: 

,,11  sera  pourvu  a  la  nomination  aux  sieges  de 
juges  ou  de  juges  suppleants  devenus  vacants, 
selon  la  methode  adoptee  pour  la  premiere  election. 

Dans  ce  cas  (le  cas  d'election  partielle)  le 
nombre  des  candidats  a  proposer  par  les  groupes 
nationaux  de  la  Cour  permanente  d'arbitrage, 
ne  doit  jamais  depasser  le  double  du  nombre  des 
juges  ou  juges  suppleants  a  elire.  Dans  chaque 
cas  special  1'election  visera  la  periode  de  neuf  ans". 

M.  FERNANDES  rappelle  au  Comite  qu'il  s'est 
parfois  trouve  oblige  d'ecarter  des  considerations 
logiqiies  pour  des  considerations  politiques.  Mr. 
Root  a  souleve  des  diffi  cult6s  tres  graves  lorsqu'il 
a  indique  qu'avec  le  systeme  du  President, 
certains  pays  representes  a  la  Cour  pourraient 
facilement  perdre  leur  representation.  On  lui  a 
donne  raison,  tres  sagement,  et  c'est  la  une  pre- 
miere infraction  a  la  logique ;  car,  en  principe,  on 
devrait  admettre  que  les  juges  suppleants,  par  de- 
finition, deviendraient  titulaires  en  cas  de  vacance. 

M.  Fernandes  demande  maintenant  a  Lord 
Phillimore  de  faire  a  son  tour  une  concession 
aux  exigences  pratiques,  en  admettant  que  les 
juges  titulaires  choisis  dans  les  elections  partielles, 
ne  seront  nommes  que  pour  le  temps  qui  reste 
a  courir  du  mandat  de  leur  predecesseur.  C'est, 
selon  M.  Fernandes,  la  seule  fa^on  possible  de 
faire  fonctionner  le  systeme  qu'on  a  adopte  pour 
la  nomination  des  juges. 


Referring  to  the  formula  proposed  by  M.  Ha- 
gerup, Lord  Phillimore  asked  what  exactly 
its  effect  would  be  upon  the  role  of  the  Court  of 
Arbitration  in  the  nomination  of  candidates. 


M.  HAGERUP  answered  that  his  amendment 
could  only  have  the  effect  of  limiting  the  number 
of  candidates  that  that  Court  would  be  called  upon 
to  submit. 

The  PRESIDENT  read  the  amendment  proposed 
by  M.  Hagerup  (see  above). 

After  a  short  discussion  the  members  of  the  Com- 
mittee agreed  to  add  M.  Hagerup's  amendment 
to  the  1 5th  Article  of  the  Root — Phillimore 
plan,  in  order  to  emphasise  that  the  number  of 
candidates  could  not,  even  in  the  case  contemplated 
by  this  amendment,  exceed,  six  in  number. 

It  was  also  agreed  to  replace  the  word  "  not" 
in  the  phrase  "  shall  not  be  more  than"  by  the 
word  "  never" . 

The  President  read  the  Article  as  thus 
amended;  subject  to  amendments  of  form,  it  was 
worded  as  follows: 

"  Vacancies  in  the  office  of  judge  or  supple- 
mentary judge  shall  be  filled  as  in  the  case  of 
original  appointments. 

In  such  cases  (bye-elections)  the  number  of  candi- 
dates to  be  submitted  by  the  national  groups  of 
the  Permanent  Court  of  Arbitration  shall  never 
be  more  than  twice  the  number  of  judges  or  deputy 
judges  to  be  elected.  In  every  case  the  appoint- 
ment shall  be  for  the  full  term  of  nine  years." 


M.  FERNANDES  reminded  the  Committee  that 
it  was  sometimes  necessary  to  put  political  con- 
siderations before  logical  considerations.  The  diffi- 
culties put  forward  by  Mr.  Root  when  he  had 
pointed  out  that,  under  the  President's  system, 
certain  countries  represented  on  the  Court  might 
easily  lose  their  representation,  were  very  serious. 
The  Committee  had  admitted  that  he  was  right, 
and  this  in  itself  amounted  to  a  first  breach  of 
the  rules  of  logic ;  for  theoretically,  the  deputy 
judges  should,  as  their  title  implies,  become  full 
rank  judges  in  the  event  of  a  vacancy. 

M.  Fernandes  now  asked  Lord  Philli- 
more, in  his  turn,  to  make  a  concession  to  practical 
requirements,  and  to  agree  that  regular  judges 
elected  at  by-elections  should  only  be  appointed 
for  the  unexpired  portion  of  their  predecessors' 
mandate.  In  M.  Fernandes'  opinion  this  was 
the  only  possible  way  in  which  the  system  adopted 
for  the  appointment  of  judges  could  be  made  to  work. 
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M.  Fernandas  croit  qu'il  sera  facile  de  mettre 
d'accord  pour  une  election  generate  trente  pays  qui 
sont  representes  par  dix  juges,  tandis  qu'il  serait 
tres  difficile  d'obtenir  un  accord  sur  une  election 
isolee.  II  remarque  qu'en  tout  cas,  les  grandes 
Puissances  sont  a  1'abri ;  elles  n'ont  rien  a  perdre 
sous  le  systeme  Root — Phil  li  mo  re,  tandis  que 
les  autres  Etats  risquent  de  voir  aggraver  les 
difficultes  qu'ils  doivent  eprouver  pour  arriver  a 
1'entente  necessaire. 


M.  DE  LAPRADELLE  demande  a  M.  Fer- 
n  a  n  d  e  s  ce  que  devient  dans  son  systeme  la  con- 
tinuite  de  la  jurisprudence. 

M.  FERNANDES  repond  que  les  juges  qui 
ont  servi  d'une  faqon  satisfaisante,  seront  re61us. 
II  ajoute  que  si  un  changement  de  jurisprudence 
peut  £tre  amen6  par  un  changement  de  personnes, 
aucun  systeme  au  monde  ne  pourra  1'empecher; 
et,  en  tout  cas,  ce  point  de  vue  a  etc  deja  de- 
laisse  par  1'acceptation  du  mandat  temporaire  des 
juges  au  lieu  du  mandat  a  vie. 

LORD  PHILLIMORE  rappelle  I'id6e,  deja  sug- 
ger6e  par  lui,  de  diviser  Particle  1 5  apres  le  mot 
..election".  II  croit  pouvoir  constater  que  la  majorite 
des  membres,  y  compris  Mr.  Root  et  lui  me"me, 
sont  d'accord  pour  ne  point  admettre  1'idee  du 
President  de  prendre  un  suppleant  comme  juge 
titulaire,  pendant  le  temps  qui  reste  a  courir  du 
mandat  d'un  titulaire  decede.  II  croit  cependant 
que  les  membres  sont  d'accord  sar  la  partie  de 
1'article  qu'il  vient  de  signaler. 

Si  1'accord  est  ainsi  etabli  sur  la  n6cessite  d'avoir 
de  nouveaux  titulaires,  reste  a  resoudre  la  question 
de  savoir  pour  combien  de  temps  ceux-ci  seront 
nommes.  II  y  a  des  considerations  d'ordre  pratique 
qui  militent  en  faveur  des  deux  solutions  possibles. 

Lord  Phillimore  n'a  pas  neglig6  les  diffi- 
cultes qui,  ainsi  que  1'a fait  valoir  M.  Fernandes, 
decouleront  pour  les  petites  Puissances  du  systeme 
Root — Phillimore.  Mais  ces  difficultes  sont 
contrebalancees  par  1'avantage  de  1'enchevetre- 
ment  des  mandats.  Lord  Phillimore  croit  que 
beaucoup  de  membres  appuient  le  systeme  qu'il 
preconise  justement  a  cause  de  cet  avantage. 


Le  PRESIDENT  met  aux  voix  la  premiere 
phrase  de  1'article  i  5  du  projet  R  o  o  t — P  h  i  1  1  i- 
m  o  r  e.  Elle  est  adoptee  par  le  Comite. 

II  met  aux  voix  la  seconde  phrase  du  m^me  ar- 
ticle (amendement  de  M.  Hagerup).  Elle  est  ega- 


M.  Fernandes  thought  that  it  would  be  easy 
for  the  thirty  countries  represented  by  ten  judges, 
to  come  to  an  agreement  at  a  general  election; 
whereas  this  would  be  very  difficult  at  a  by  election. 
He  pointed  out  that,  in  any  case,  the  great  Powers 
were  protected;  they  would  have  nothing  to  lose 
under  the  Root — Phillimore  system  whereas 
the  other  States  are  exposed  to  the  danger  of  seeing 
the  difficulties,  which  they  have  to  encounter  in 
order  to  reach  the  necessary  agreement,  become 
greater. 

M.  DE  LAPRADELLE  asked  M.  Fernandes 
how  the  continuity  of  jurisprudence  would  be  assured 
under  his  system. 

M.  FERNANDES  replied  that  those  judges 
whose  service  had  been  satisfactory  would  be  ree- 
lected.  He  added  that  if  a  change  in  personnel 
could  bring  about  a  change  in  jurisprudence,  no 
system  in  the  world  could  prevent  it;  in  an}'  case 
this  point  of  view  had  already  been  abandoned 
by  the  acceptance  of  the  principle  of  temporary 
appointment  instead  of  appointment  for  life. 

LORD  PHILLIMORE  called  attention  to  the 
suggestion  he  had  already  made,  that  is  to  say,  to 
divide  Article  1 5  into  two,  after  the  word  "  appoint- 
ments". He  thought  he  could  state  that  the  majority 
of  the  members,  including  Mr.  Root  and  himself, 
were  agreed  not  to  accept  the  President's  idea, 
according  to  which  a  deputy  judge  would  become 
a  regular  judge  for  the  unexpired  portion  of  the 
appointment  of  a  deceased  regular  judge.  He 
thought,  however,  that  the  whole  Committee  accepted 
that  part  of  the  Article  which  he  had  just  mentioned. 

Presuming  therefore  that  they  were  agreed  upon 
the  necessity  of  having  new  regular  judges,  the 
question  of  the  period  for  which  these  should  be 
appointed  remained  to  be  settled.  There  were 
practical  considerations  which  militated  in  favour 
of  two  possible  solutions. 

Lord  Phillimore  had  not  overlooked  the  diffi- 
culties which,  as  M.  Fernandes  had  pointed 
out,  would  arise  for  the  small  Powers  under  the 
Root — -Phillimore  system.  But,  these  diffi- 
culties were  counterbalanced  by  this  advantage : 
the  appointments  would  overlap.  Lord  Philli- 
more thought  that  many  members  would  support 
the  system  he  advocated  precisely  for  this  reason. 

The  PRESIDENT  took  a  vote  upon  the  first 
part  of  Article  15  of  the  Root — Phillimore 
plan.  It  was  adopted  by  the  Committee. 

He  then  put  the  second  sentence,  consisting  of 
M.  Hagerup's  amendment  to  the  same  Article, 
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lement  adoptee ;  le  President  declare  s'abstenir. 
Le   President    demande    aux    membres  s'ils 
ont  des  observations  a  faire  au  sujet  de  la  troisieme 
phrase  de  1'article. 


M.  FERNANDES  propose  que  cette  phrase 
soit  redigee  de  la  maniere  suivante:  „  Dans  chaque 
cas  special,  1'election  visera  la  periode  qui  reste 
a  accomplir  par  le  juge  sortant." 

M.  DE  LAPRADELLE  fait  valoir  que  lorsqu'il 
ne  reste  qu'une  ou  deux  annees  a  courir  jusqu'a 
1'expiration  du  mandat  du  juge  sortant,  le  nouveau 
titulaire  serait  elu  pour  une  periode  si  courte  qu'il 
serait  difficile  de  trouver  une  personne  disposee  a 
accepter  le  poste. 

Mr.  ROOT  declare  que  1'argument  de  M.  de 
Lapradelle  relatif  a  la  necessite  d'assurer  la 
continuite  de  la  jurisprudence  de  la  Cour,  a  fait  sur 
lui  une  grande  impression.  Cette  continuite  est 
encore  plus  importante  en  matiere  de  droit  inter- 
national que  lorsqu'il  s'agit  de  la  juridiction  interne, 
puisque  dans  ce  dernier  cas  on  peut  toujours 
suivre  le  droit  positif,  tandis  que  le  juge  international 
doit  souvent  se  laisser  guider.  par  ses  conceptions 
juridiques.  L'argument  de  M.  de  Lapradelle 
ne  peut  pas  6tre  reTute,  si  1'on  se  place  au  point 
de  vue  de  1'effectivite  de  la  Cour. 

Mr.  Root  signale  6galement  la  difficulte  de 
s'assurer  le  concours  d'un  juge  competent  pour 
une  peYiode  tr£s  courte.  II  ne  pense  pas  qu'il  soit 
difficile  d'obtenir  un  accord  sur  le  choix  d'un  bon 
juge  lorsqu'il  n'y  a  qu'une  seule  place  a  remplir. 
Quand  il  s'agit  de  1'election  d'un  plus  grand  nombre 
de  juges,  le  danger  d'un  marchandage  est  beaucoup 
plus  grand. 

Le  PRESIDENT  remarque  que  la  derniere 
observation  de  Mr.  Root  frappe  tout  le  systeme 
pour  la  nomination  des  juges,  adopte  par  le  Comit6. 

Apres  quoi  il  met  aux  voix  1'amendement  pro- 
pose par  M.  Fernandes. 

MM.  HAGERUP  et  RICCI-BUSATTI  s'ab- 
stiennent. 

L'amendement   est  rejet6  par  5  voix  contre  2. 

M.  DE  LAPRADELLE  declare  que  la  dis- 
cussion anterieure  a  ete  inspiree  par  le  souci  de 
la  Cour  plutot  que  par  celui  des  juges,  par  des 
considerations  d'ordre  juridique  plutdt  que  par 
des  considerations  politiques.  II  demande  qu'il  soit 
fait  mention  de  sa  declaration  au  proces-verbal. 


to  the  vote.     This  was  also  adopted ;  the  Presi- 
dent  abstained  from  voting. 

The  President  asked  the  members  whether 
they  had  any  remarks  to  make  concerning  the 
third  sentence  of  the  article. 

M.  FERNANDES  proposed  that  this  sentence 
should  be  as  follows  :  "  Every  special  election  shall 
be  for  the  unexpired  portion  of  the  appointment 
of  the  out-going  judge." 

M.  DE  LAPRADELLE  pointed  out  that  if  only 
one  or  two  years  of  the  out-going  judges'  appoint- 
ment remained  outstanding,  the  new  judge  would 
be  elected  for  such  a  short  time  that  it  would 
be  difficult  to  find  any  one  prepared  to  accept 
the  post. 

Mr.  ROOT  stated  that  M.  de  Lapradelle's 
remarks  concerning  the  necessity  of  ensuring  the 
continuity  of  the  Court's  jurisprudence,  had  greatly 
impressed  him.  This  continuity  was  still  more 
important  in  international  law  than  in  the  case 
of  a  national  jurisdiction,  since,  in  the  latter  case, 
positive  law  could  always  be  applied,  whereas  an 
international  judge  must  often  be  guided  by  his 
own  conceptions  of  law.  M.  de  Lapradelle's 
argument  was  unanswerable  if  considered  from 
the  point  of  view  of  the  efficiency  of  the  Court. 

Mr.  Root  also  drew  attention  to  the  difficulty 
there  would  be  in  obtaining  a  competent  judge 
for  a  very  short  period.  He  did  not  think  it 
would  be  difficult  to  agree  upon  the  selection  of 
a  good  judge  when  there  was  only  one  vacancy 
to  fill.  In  the  case  of  the  election  of  a  larger 
number,  the  danger  of  bargaining  was  much  greater. 


The  PRESIDENT  stated  that  Mr.  Root's  last 
remark  affected  the  whole  system  of  appointment 
of  judges  adopted  by  the  Committee. 

He  then  took  a  vote  upon  the  amendment  proposed 
by  M.  Fernandes. 

Messrs.  HAGERUP  and  RICCI-BUSATTI  ab- 
stained from  voting. 

The  amendment  was  rejected  by  five  votes  to  two. 

M.  DE  LAPRADELLE  declared  that  the 
preceding  discussion  had  been  inspired  by  anxiety 
for  the  welfare  of  the  Coust  rather  than  by  the 
interests  of  the  judges  -  -  by  judicial  rather  than 
political  considerations.  He  requested  that  this 
statement  should  be  recorded  in  the  Proces-Verbal. 
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Le  PRESIDENT  ouvre  la  discussion  sur  Tar- 
tide  1 6  du  projet  R  o  o  t — P  h  i  1 1  i  m  o  r  e.  II  remar- 
que  que  1'article  10,  alinea  3,  de  son  avant  projet 
s'y  rapporte.  II  donne  lecture  de  ces  deux  dispo- 
sitions. Le  President  distingue  trois  cas: 

1.  Un  juge  declare   au  president   de  la  Cour 
de  ne  pouvoir  sieger ;  si  le  pr6sident  est  d'accord 
avec  lui,  le  juge  s'abstient. 

2.  Le  juge   fait   une   declaration   au  president 
de   la  Cour  qui  n'en  reconnait  pas  le  bien-fonde; 
dans  ce  cas  1' affaire  doit  etre  portee  devant  la  Cour. 

3.  Le  president  de  la  Cour  estime  que  le  juge 
doit  s'abstenir ;  s'il  y  a  disaccord  entre  le  president 
et  le  juge,  la  decision  doit  £tre  prise  par  la  Cour 
elle-m6me. 

II  serait,  en  effet,  dangereux  de  laisser  au  pre- 
sident le  droit  de  decider  s'il  y  a  lieu  ou  non  que 
le  juge  s'abstienne. 

LORD  PHILLIMORE  ramene  la  question  a 
deux  points: 

1 .  Si  un  juge  ne  voit  pas  quel  est  son  devoir, 
le  president  doit  le  lui  suggerer. 

2.  Si  le  juge  est  trop  consciencieux. 

Lord  Phillimore  explique  qu'en  Angleterre 
il  n'y  a  pas  de  regie  positive  au  sujet  de  ces 
deux  cas.  Toutefois,  un  arret  rendu  par  un  juge 
qui  a,  soil  directement,  soit  par  sa  femme,  un 
interest  p6cuniaire  dans  une  affaire,  est  nul.  La 
stipulation  expresse  qui  a  et6  inseree  dans  le  projet 
avait  pour  but  de  donner  satisfaction  aux  idees 
continentales  sur  ce  point. 

Le  PRESIDENT  insiste  sur  les  raisons  pour 
lesquelles  on  ne  peut  donner  au  president  de  la 
Cour  le  droit  de  decider,  en  cas  de  disaccord 
entre  lui  et  un  juge. 

M.  LODER  propose  la  suppression  de  la  pre- 
miere phrase  de  1'article  16  du  projet  Root — 
Phillimore. 

LORD  PHILLIMORE  y  consent:  il  n'insiste 
pas  pour  maintenir  cette  partie  de  1'article  qui  y 
avait  et6  introduite  dans  un  but  de  conciliation. 
La  recusation  est  une  institution  continentale  dont 
il  ne  comprend  pas  bien  la  necessite. 

M.  LODER  pense  egalement  que  la  phrase  est 
superflue.  Si  une  partie  trouve  qu'un  juge  a  un 
inter^t  direct  dans  une  affaire,  elle  pourra  tou- 
jours  le  faire  recuser ;  seulement  elle  ne  pourra 
pas  le  faire  dans  les  conditions  posees  dans  1'ar- 
ticle 1 6. 


The  PRESIDENT  opened  the  discussion  of 
the  i6th  Article  of  the  Root — Phillimore 
plan,  and  stated  that  Article  10,  Paragraph  3  ot 
his  own  plan  dealt  with  the  same  subject.  He 
read  both  these  clauses.  He  distinguished  three 
possible  cases : 

1.  A  judge   declares   to   the   president   of  the 
Court  that  he  cannot  sit;  if  the  president  agrees, 
the  judge  withdraws. 

2.  The  judge   acts  as  in  (i);  if  the  President 
is    not   of   the  same  opinion,  the  matter  must  be 
taken  before  the  Court. 

3. 'The  president  of  the  Court  thinks  that  the 
judge  ought  not  to  sit.  If  the  president  and  the 
judge  do  not  agree,  the  point  must  be  decided 
by  the  Court  itself. 

It  would  indeed  be  dangerous  to  allow  the 
president  to  have  the  right  of  deciding  whether 
or  not  the  judge  should  sit. 

LORD  PHILLIMORE  suggested  two  possible 
contingencies : 

1.  If  a  judge  did  not  see  his  duty  clearly,  the 
president  should  suggest  it  to  him. 

2.  A  judge  might  be  too  conscientious. 

Lord  Phillimore  explained  that  in  England 
there  was  no  definite  rule  for  these  two  cases,  but 
a  decision,  made  by  a  judge  who,  either  personally 
or  through  his  wife,  had  a  financial  interest  in  the 
case,  was  void.  The  express  stipulation  inserted 
in  the  plan  was  intended  to  satisfy  continental 
ideas  on  this  point. 

The  PRESIDENT  laid  emphasis  on  the  reasons 
against  giving  the  president  of  the  Court  the  power 
of  decision  in  the  event  of  a  difference  of  opinion 
between  him  and  a  judge. 

M.  LODER  proposed  that  the  first  sentence  of 
Article  1 6  of  the  R  o  o  t — P  h  i  1 1  i  m  o  r  e  plan  should 
be  deleted. 

LORD  PHILLIMORE  agreed ;  he  attached  no 
great  importance  to  the  retention  of  this  part  of 
the  Article;  it  had  been  introduced  in  order  to 
reconcile  opposing  views.  The  right  of  challenge 
was  a  continental  institution,  and  he  did  not  really 
see  the  necessity  for  it. 

M.  LODER  also  thought  that  the  sentence  was 
superfluous.  If  a  party  thought  that  a  certain  judge 
had  a  personal  interest  in  the  case,  that  party  could 
always  arrange  for  his  exclusion  from  the  case,  but 
would  not  be  able  to  do  so  under  the  provisions 
of  Article  16. 
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M.  RICCI-BUSATTI  prie  M.  Loder  de  blen 
vouloir  expliquer  quelle  sorte  de  recusation  il  ac- 
cepte  et  quelle  sorte  il  repousse. 


M.  RICCI-BUSATTI  asked  M.  Loder  to  ex- 
plain what  forms  of  challenge  he  accepted,  and  what 
forms  he  rejected. 


M.  LODER  repond  qu'il  n'admet  pas  la  recu-  M.  LODER  replied  that  he  could  not  accept  a 
sation  qui  permet  aux  parties  d'exclure  des  juges,  system  of  challenge  .which  would  allow  the  parties 
jusqu'a  ce  que  la  cour  soit  reduite  a  un  petit  to  exclude  so  many  judges  that  only  a  small  nucleus 
noyau.  Le  seule  recusation  qu'il  admet  est  celle  would  remain.  The  only  right  of  challenge  that 
qui  est  fondee  sur  un  intere't  personnel  dans  1'affaire.  he  could  admit  was  that  founded  upon  personal 

interest  in  the  case. 


M.  FERNANDES  se  rallie  a  M.  Loder;  il 
ajoute  que  si  le  droit  de  recusation  n'est  pas  for- 
mellement  admis,  il  n'existe  pas.  Dans  ces  condi- 
tions, il  est  inutile  de  maintenir  la  premiere  phrase 
de  1'article  16. 

Au  sujet  de  la  2^me  phrase,  M.  Fernandes 
attire  1'attention  sur  1'article  1 2  du  projet  soumis  par 
M.  Bevilaqua.  Selon  le  projet  Root — Philli- 
more,  un  Etat  qui  est  partie  a  un  litige  et  qui 
n'est  pas  represente  a  la  Cour  par  un  de  ses 
ressortissants,  doit  envoyer  un  juge  extraordi- 
naire. M.  Fernandes  trouve  que  ce  procede 
est  juste,  si  Ton  n'exclut  pas  le  juge  ressortissant 
de  1'autre  partie.  Cependant,  il  prefere  la  solution 
proposee  par  M.  Bevilaqua,  qui  consistait  a 
exclure  tout  ressortissant  d'un  des  Etats  en  litige, 
du  droit  de  sieger  a  la  Cour.  En  effet,  on  se 
trouverait  en  face  de  1'une  .ou  de  1'autre  de  deux 
eventualites  possibles:  Ou  le  juge  national  est  un 
homme  capable  d'impartialit6  vis-a-vis  de  son  Etat, 
ou  il  ne  Test  pas.  Dans  le  deuxieme  cas,  il  est 
indesirable  comme  juge.  Dans  le  premier,  si  sa 
conscience  de  juge  1'obligeait  a  emettre  un  vote 
contraire  a  1'Etat  dont  il  est  ressortissant,  on  lui 
creerait  une  situation  vraiment  malheureuse.  Tres 
probablement,  il  se  mettrait  en  opposition  avec 
1'opinion  publique  nationale,  'dont  la  moralite  moy- 
enne  ne  serait  pas  a  la  hauteur  de  la  sienne  et 
qui,  toujours  influencee  par  des  passions  dans 
1'appreciation  des  questions  internationales,  le  con- 
damnerait  sans  le  compendre. 

LORD  PHILLIMORE  fait  valoir  que  les  obser- 
vations de  M.  Fernandes  se  rapportent  a  1'article 
27  du  projet  Root — Phillimore. 

M.  FERNANDES  repond  que  si  1'on  adopte 
maintenant  1'article  1 6  sans  tenir  compte  de  ces 
observations,  il  faudra  y  revenir  dans  la  suite. 

Le  PRESIDENT  dit  qu'on  pourrait  adopter 
1'article  sous  reserve  des  observations  de  M.  Fer- 
n  andes. 


M.  FERNANDES  agreed  with  M.  Loder;  he 
added  that  if  the  right  of  challenge  were  not  for- 
mally mentioned,  it  would  not  exist.  Under  these 
circumstances  it  was  unseless  to  retain  the  first 
sentence  of  Article  16. 

Concerning  the  second  sentence,  M.  Fernandes 
drew  attention  to  Article  1 2  of  the  plan  submitted 
by  M.  Bevilaqua.  According  to  the  Root— 
Phillimore  plan,  a  State,  which  was  a  party  in 
a  case  and  which  was  not  represented  on  the  Court 
by  one  of  its  subjects,  must  send  a  special  judge. 
M.  Fernandes  thought  that  this  procedure  was 
just,  if  the  national  judge  of  the  other  party  were 
not  excluded.  He,  however,  preferred  the  solution 
submitted  by  M.  Bevilaqua;  that  is  to  say, 
the  exclusion  of  any  subject  of  any  of  the  States 
concerned  in  the  case  from  sitting  upon  the  Court. 
As  a  matter  of  fact  there  were  only  two  possible 
alternatives:  the  judge  would  either  be  capable  of 
impartiality  towards  his  own  Country,  or  he  would 
not ;  in  the  latter  case  he  would  be  an  undesirable 
judge,  in  the  former,  if  his  conscience  as  a  judge 
compelled  him  to  vote  against  his  own  country, 
he  would  be  put  in  a  very  unenviable  position. 
Very  likely  he  would  become  embroiled  with  national 
public  opinion,  as  the  average  moral  standard  would 
not  be  as  high  as  his  own,  and  public  opinion, 
always  influenced  by  its  feelings  in  international 
questions,  would  condemn  without  understanding 
him. 


LORD  PHILLIMORE  pointed  out  that  M. 
Fernandes'  remarks  referred  to  Art.  27  of  the 
Root — Phillimore  plan. 

M.  FERNANDES  answered  that  if  Article  16 
were  to  be  adopted  now  without  considering  these 
points,  the  subject  must  be  returned  to  later  on. 

The  PRESIDENT  said  that  the  Committee 
might  adopt  the  Article,  subject  to  further  consid- 
eration ofM.  Fernandes'  remarks. 
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M.  DE  LAPRADELLE  propose  la  suppression 
de  la  premiere  phrase  de  1'article  16.  Lidee  ex- 
primee  dans  cette  phrase  peut  etre  sousentendue. 
II  est  difficile  de  transplanter  ici  des  regies  de 
droit  interne.  Si  les  parties  ont  des  raisons  spe- 
ciales  pour  desirer  qu'un  certain  juge  cede  sa  place, 
elles  auront  toujours  le  moyen  de  les  faire  valoir 
aupres  du  President  de  la  Cour  ou  aupres  des 
juges. 

Apres  un  echange  de  vues,  au  cours  duquel  le 
PRESIDENT  propose  d'inserer  apres  les  mots  ,,si 
pour  des  raisons  determinees"  les  mots  ..tenant  au 
fonctionnement  normal  de  la  Cour",  et  M.  RICCI- 
BUSATTI,  1'insertion  au  me'me  endroit  des  mots 
,,que  chaque  partie  pourra  lui  soumettre",  les 
membres  du  Comit6  se  mettent  d'accord  sur  les 
points  suivants: 

1.  La  premiere  phrase  doit  £tre  supprimee. 

2.  La    redaction    doit  exprimer  clairement  que 
le  president  de  la  Cour  ne  pourra  jamais  decider, 
en  cas  de  disaccord  entre  lui  et  un  rriembre,  au 
sujet  du  devoir  de  ce  dernier  de  ceder  sa  place, 
cette  decision  6tant  reservee  a  la  Cour. 

3.  L' addition    proposee    par   le   President  doit 
etre  ecartee,  puisqu'elle  forcerait  la  Cour  a  ouvrir 
toute  procedure  par  un  proces  fait  au  juge. 


Sur  la  remarque  du  President  qu'une  partie 
aura  toujours  le  moyen  de  faire  connaitre  ses 
objections  contre  tel  ou  tel  juge,  sans  qu'il  soit 
necessaire  de  formuler  cette  facult6  dans  le  texte 
du  statut,  M.  RICCI-BUSATTI  retire  sa  pro- 
position. 

Le  PRESIDENT  met  aux  voix  1'article  16  du 
projet  Root — Phillimore.  Cet  article  est  adopte, 
sauf  redaction  et  sous  b6nefice  des  points  sur  les- 
quels  les  membres  viennent  de  se  mettre  d'accord, 
ainsi  que  de  la  remarque  susdite. 

LORD  PHILLIMORE  a  la  parole  pour  une 
motion  d'ordre.  Apres  mure  reflexion  et  apres 
avoir  consult^  ses  collegues  il  est  arriv6  a  la  con- 
clusion que  la  premiere  lecture  pourra  6tre  ache- 
vee  mardi,  ou  au  plus  tard  mercredi  prochain. 
Le  reste  de  la  semaine  pourra  etre  consacre  aux 
travaux  du  Comit6  de  redaction,  puis,  pendant  la 
semaine  suivante  jusqu'a  vendredi  le  Comit6  pourra 
s'occuper  de  la  seconde  lecture.  Ainsi  il  sera  possible 
de  presenter  au  Conseil  de  la  Societ6  des  Nations, 
se  r6unissant  a  Saint  Sebastien  le  27,  le  projet  et 
le  rapport  du  Co  mite. 


M.  DE  LAPRADELLE  proposed  that  the  first 
sentence  of  Article  16  should  be  deleted.  The 
idea  contained  in  this  sentence  could  be  taken  for 
granted.  It  was  difficult  to  transplant  the  rules 
of  national  law  into  international  law.  If  the  con- 
testing parties  had  special  reasons  for  wishing  that 
a  certain  judge  should  give  up  his  seat,  they  would 
always  be  able  to  state  them  to  the  President  of 
the  Court,  or  to  the  judges. 

After  a  discussion,  during  which  the  PRESI- 
DENT proposed  that  the  words  "  concerning  the 
normal  operation  of  the  Court"  be  inserted  after 
the  words  "  if  for  a  specific  reason",  and  M. 
RICCI-BUSATTI  proposed  that  the  words  "  which 
either  party  may  submit  to  it"  be  inserted  at  the 
same  place;  the  members  of  the  Committee  agreed 
upon  the  following  points : 

1.  The  first  sentence  to  be  deleted. 

2.  The  wording  must  clearly  state  that  in  the 
event   of  disagreement    between    the    President  of 
the  Court  and  a  member  concerning  the  question 
of  the  latter  giving  up  his  seat,  the  decision  can 
never  be  made  by  the  former;  it  is  reserved  for 
the  Court. 

3.  The    addition    proposed    by    the    President 
cannot  be  accepted,  since  it  would  force  the  Court 
to  commence  all  proceedings  by  an  enquiry  con- 
cerning the  judges. 

M.  RICCI-BUSATTI,  following  upon  an  obser- 
vation made  by  the  President,  to  the  effect 
that  a  party  would  always  be  able  to  make  known 
its  objections  to  a  particular  judge,  without  its 
being  necessary  to  make  a  definite  provision  to  this 
effect  in  the  statute,  withdrew  his  proposal. 

The  PRESIDENT  put  Article  1 6  of  the  R  o  o  t- 
Phillimore    plan   to  the  vote.     It  was  adopted, 
subject  to  amendments  of  form  and  to  the  points 
which    the    members    had  just  agreed  upon,  also 
to  the  remark  just  made  by  the  President. 

LORD  PHILLIMORE  obtained  permission  to 
speak  upon  a  point  of  order.  After  much  re- 
flection, and  after  discussion  with  his  colleagues, 
he  had  come  to  the  conclusion  that  the  first  reading 
could  be  ready  on  Tuesday,  or,  at  the  latest,  on 
Wednesday  next.  The  rest  of  the  week  could  be 
devoted  to  the  work  of  the  drafting  Committee ; 
then  the  Committee  could  employ  the  following 
week  until  Friday  for  the  second  reading.  In  this 
way  it  would  be  possible  to  submit  the  plan  and 
the  report  to  the  Council  of  the  League  of 
Nations  which  was  to  meet  at  San  Sebastian  on 
the  2  7th  of  July. 
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Lord   Phillimore    ajoute    que  le  rapporteur 
accepte,  en  ce  qui  le  concerne,  ces  arrangements. 


M.  ADATCI  demande  a  Lord  Phillimore 
si  ce  sera  le  rapport  definitif  et  le  texte  adopt6 
en  seconde  lecture  qui  seront  presentes  au  Conseil. 


Lord  Phillimore  added  that  the  Reporter 
agreed  with  him  concerning  these  proposed  ar- 
rangements. 

M.  ADATCI  asked  Lord  Phillimore,  whether 
it  was  to  be  the  final  report  and  the  text  as  adopted 
at  the  second  reading  which  were  to  be  submitted 
to  the  Council. 


LORD  PHILLIMORE  repond  affirmativement.         LORD  PHILLIMORE  replied  in  the  affirmative. 


Le  PRESIDENT  pense  que  la  proposition  de 
Lord  Phillimore  est  pratique;  il  tachera  d'en 
tenir  compte,  dans  la  mesure  du  possible.  11  remar- 
que  cependant  qu'il  reste  encore  quelques  points 
speciaux  a  discuter.  Lui-meme  a  1'intention  de 
soumettre  au  Comite  une  proposition  relative  a  la 
creation  d'une  Haute  Cour  de  Justice  qui  aurait 
a  juger,  pour  1'avenir,  les  crimes  contre  1'ordre 
public  et  le  droit  des  gens  universel. 

II  invite  les  membres  qui  voudront  de  meme 
soumettre  des  propositions,  a  les  coinmuniquer  au 
President  lundi  matin  pour  qu'elles  puissent 
etre  prises  en  consideration. 

Le  Comite  continuera  lundi  la  discussion  du 
projet  Root — Phillimore. 

La  seance  est  levee  a  12.30  heures  de  l.'apres- 
midi. 


THE  PRESIDENT  thought  that  Lord  Phil- 
1  i  m  o  r  e's  proposal  was  practical ;  he  would  try 
as  far  as  possible  to  act  upon  it.  He  remarked, 
however,  that  some  special  points  still  remained 
to  be  discussed  :  thus  he  himself  intended  to  submit 
to  the  Committee  a  proposal  dealing  with  the  creation 
of  a  High  Court  of  Justice  which  was  to  try  future 
crimes  against  public  order  and  the  universal  law 
of  nations. 

He  asked  the  members  who  also  wished  to  submit 
proposals,  to  deliver  them  to  the  President  on 
Monday  morning,  so  that  they  might  be  considered. 

The  Committee  was  to  continue  the  discussion 
of  the  Root — Phillimore  plan  on  Monday. 

The  meeting  closed  at   12.30  p.  m. 


Le  President: 

(signe)  Brn.   DESCAMPS. 

Secretaire-  Central  : 

(signd)  D.  ANZILOTTI. 


The  President: 

(signed)  Brn.  DESCAMPS. 

The  Secretary- General : 

(signed)  D.  ANZILOTTI. 
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22'EME  SEANCE  (non-publique), 

tenue  au   Palais  de  la  Paix  a  La  Haye, 

le  12  juillet  1920. 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents :  tous  les  membres  du  Comite 
{a  1'exception  de  M.  Bevilaqua);  M.  Fernan- 
das; Mr.  James  Brown  Scott;  le  Secre- 
taire particulier  de  M.  Adatci;  les  membres  du 
Secretariat. 

La  seance  est  ouverte  a  9.40  heures  du  matin. 

Le  PRESIDENT,  avant  de  reprendre  la  dis- 
cussion des  dispositions  du  projet  Root — Phil- 
1  i  m  o  r  e  concernant  1'organisation  de  la  Cour, 
desire  faire  une  proposition  relative  a  1'ordre  du 
jour.  Plusieurs  membres  ont  exprime  le  desir  d'etre 
fixes  sur  la  distribution  du  temps  qui  reste  encore 
au  Comite  pour  achever  ses  travaux.  A  ce  propos, 
le  President,  se  conformant  a  1'idee  sugg6ree 
1'autre  jour  par  Lord  Phillimore,  propose  de 
continuer  la  discussion  en  premiere  lecture  pendant 
les  seances  d'aujourd'hui  et  de  demain,  pour 
consacrer  le  reste  de  la  semaine  aux  travaux  du 
Comite  de  redaction  et  a  la  preparation  du  rapport. 
Les  seances  seraient  reprises  lundi  prochain  pour 
la  seconde  lecture.  S'il  etait  impossible  d'achever 
demain  la  premiere  lecture,  les  questions  pendantes 
seraient  renvoyees  au  Comite  de  redaction,  qui 
ferait  sur  ces  questions  un  rapport  sommaire, 
pour  etre  soumis  au  Comite  lundi  prochain.  Les 
membres  qui  auraient  des  propositions  a  faire 
pourraient  les  envoyer  au  Comite  de  redaction. 

La  proposition  du  President  est  adoptee. 

Le  President  donne  lecture  de  1'article  17 
du  projet  Root — Phillimore.  II  fait  remarquer 
que  1'article  3  de  son  avant-projet  a  trait  a  la  me"me 
question. 


LORD  PHILLIMORE  se  rallie  a  1'article  3  de 
1'avant-projet  du  President. 

Cet  article  est  adopte  sans  discussion. 

Le  PRESIDENT    donne    alors  lecture  de  1'ar- 
ticle  1 8  du  projet  Root — Phillimore. 


22ND   MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  July  12th,  1920. 


BARON  DESCAMPS  in  the  chair. 

Present:  all  the  members  of  the  Committee 
(except  M.  Bevilaqua);  M.  Fernandes;  Mr. 
James  Brown  Scott;  the  private  secretary  of 
M.  Adatci;  the  members  of  the  Secretariat. 


The  meeting  opened  at  9.40  a.m. 


The  PRESIDENT,  before  recommencing  the 
discussion  of  the  Root — Phillimore  plan,  con- 
cerning the  organisation  of  the  Court,  wished  to 
make  a  proposal  concerning  the  Agenda.  Several 
members  had  expressed  the  wish  that  the  distri- 
bution of  the  time  still  remaining  for  the  completion 
of  the  work  of  the  Committee  should  be  settled. 
In  this  connection,  and  in  conformity  with  the 
suggestion  put  forward  at  the  last  meeting  by 
Lord  Phillimore,  the  President  proposed 
that  the  first  reading  should  be  continued  during 
the  present  meeting  and  that  of  Tuesday,  and 
that  the  rest  of  the  week  should  be  devoted  to 
the  work  of  the  drafting  Committee  and  to  the 
preparation  of  the  report.  The  meetings  would 
be  recommenced  upon  the  following  Monday  for 
the  second  reading.  If  it  were  found  impossible 
to  finish  the  first  reading  on  Tuesday,  the  ques- 
tions left  outstanding  would  be  handed  over  to  the 
drafting  Committee,  which  would  prepare  a  brief 
report  on  these  questions,  to  be  submitted  to  the 
Committee  on  Monday  next.  Those  members  who 
had  proposals  to  make  could  send  them  to  the 
drafting  Committee. 

The  President's  proposal  was  adopted. 

The  President  read  Article  1 7  of  the  R  o  o  t— 
Phillimore  plan.  He  pointed  out  that  Article 
3  of  his  own  plan  dealt  with  the  same  question. 

LORD  PHILLIMORE  accepted  Article  3  of 
the  President's  plan. 

This  Article  was  adopted  without  discussion. 

THE  PRESIDENT  then  read  Article  18  of  the 
Root — Phillimore  plan. 
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LORD  PHILLIMORE  observe  que  tout  le 
monde  est  d'accord  sur  la  necessit6  d  un  serment 
a  prater  ou  d'une  declaration  a  faire  par  les  juges : 
on  peut  cependant  discuter  sur  la  formule.  Lord 
P  h  i  1 1  i  m  o  r  e  croit  que  celle  qu'il  a  proposee, 
d'accord  avec  Mr.  Scott,  peut  Ctre  adoptee  avec 
avantage. 

M.  HAGERUP  trouve  cette  formule  un  peu 
trop  etroite.  II  voudrait  lui  donner  un  peu  plus 
d'ampleur ;  par  exemple,  y  ajouter  une  expression 
indiquant  que  les  juges  doivent  juger  selon  leur 
conscience.  II  demande  a  Lord  Phillimore  et 
a  M.  de  Lapradelle  quelles  sont  les  formules 
en  usage  en  Angleterre  et  en  France. 

Le  PRESIDENT  constate  qu'il  faut  distinguer 
ici  deux  points  difierents: 

1 .  doit-on  exiger  un  serment  ou  simplement  une 
declaration  ? 

2.  quelle  sera  la  formule  a  employer? 

• 

Quant  au  premier  point,  le  President  pref6- 
rerait  le  serment,  mais  il  peut  se  rallier  au  systeme 
d'une  declaration ;  quant  a  la  formule,  il  croit  que  le 
Comit6  pourrait  utilement  s'inspirer  des  considera- 
tions de  M.  H  a  g  e  r  u  p.  Mais  il  se  demande  si 
Ton  peut  improviser  une  formule. 

Mr.  ROOT  attire  1'attention  sur  la  formule  adopt6e 
dans  le  projet  de  1907,  qui  lui  semble  bonne. 
Elle  est  ainsi  conc,ue: 

,,Avant  de  prendre  possession  de  leur  siege, 
les  juges  et  juges  suppleants  doivent ....  prater 
serment  ou  faire  une  affirmation  solennelle  d'exercer 
leurs  fonctions  avec  impartiality  et  en  toute  cons- 
cience." 

Apres  une  courte  discussion  sur  une  question 
de  redaction,  le  PRESIDENT  resume  ainsi  la 
conclusion  obtenue :  Les  juges  doivent  faire  une 
declaration  affirmant  leur  volonte  d'exercer  leurs 
fonctions  dans  les  conditions  exprimees  par  1'article 
5  'du  projet  de  1907,  et  de  se  conformer  au  droit 
international. 

M.  RICCI-BUSATTI  voudrait  eviter  que  Ton 
prejugeat,  par  cette  derniere  phrase,  de  la  question 
de  savoir  si  la  Cour  pourra,  a  la  demande  6ven- 
tuelle  des  parties,  statuer  com  me  tribunal  arbitral 
en  s'ecartant  de  1'application  pure  et  simple  des 
regies  du  droit  international.  L'appel  a  la  cons- 
cience et  a  1'esprit  de  justice  est,  a  son  avis, 
suffisant. 


LORD  PHILLIMORE  said  that  it  was  generally 
admitted  that  judges  must  take  an  oath  or  make 
a  declaration.  The  wording,  however,  was  a  matter, 
for  discussion.  He  thought  that  the  one  which  he 
had  proposed,  in  agreement  with  Mr.  Scott, 
might  advantageously  be  adopted. 


M.  HAGERUP  thought  that  this  wording  was 
rather  too  restricted.  He  wished  to  amplify  it  a  little ; 
for  instance,  by  adding  an  expression  indicating 
that  the  judges  must  deliver  judgment  according 
to  the  dictates  of  their  conscience.  He  asked  Lord 
Phillimore  and  M.  de  Lapradelle  what  were 
the  forms  of  oath  in  use  in  England  and  France. 

The  PRESIDENT  said  that  a  distinction  must 
be  made  between  two  different  points : 

1 .  Must  an  oath  be  taken,  or  would  a  declaration 
suffice? 

2.  What  wording  was  to  be  adopted? 

With  reference  to  the  first  of  these  points,  the 
President  preferred  an  oath,  but  was  prepared 
to  accept  a  declaration.  As  to  the  wording,  he 
thought  that  the  Committee  might  profitably  make 
use  of  M.  Hagerup's  ideas;  but  he  doubted 
whether  a  suitable  Wording  could  be  improvised. 

Mr.  ROOT  called  attention  to  the  wording 
adopted  in  the  1907  project,  which  he  thought 
was  a  good  one.  It  was  as  follows: 

"  Before  taking  their  seat  the  judges  and  deputy 
judges  must  swear  or ...  make  a  solemn  affirmation 
to  exercise  their  fonctions  impartially  and  conscienti- 
ously. " 


The  PRESIDENT  after  a  short  discussion  upon 
a  question  of  drafting,  summed  up  as  follows : 
The  judges  must  make  a  declaration  affirming 
their  intention  to  carry  out  their  duties  according 
to  the  conditions  laid  down  in  Article  5  of  the 
project  of  1907,  and  further,  to  conform  to  the 
rules  of  international  law. 

M.  RICCI-BUSATTI  thought  that,  by  the  in- 
clusion of  the  last  sentence,  the  question  as  to 
whether  the  Court  could,  if  so  requested  by  the 
parties,  pronounce  judgment  as  a  tribunal  of 
arbitration  without  confining  itself  to  the  strict 
application  of  rules  of  international  law,  would  be 
prejudiced.  He  wished  to  avoid  this.  In  his 
opinion,  it  would  suffice  to  appeal  to  the  conscience 
and  to  the  sense  of  justice  of  the  judges. 
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Apres  un  echange  de  vues,  LORD  PHILLI- 
MORE propose  de  mettre  aux  voix  purement  et 
simplement  la  formula  de  1907. 

Le  PRESIDENT  met  au  vote  cette  formula. 
Elle  est  adoptee. 

Le  President  donne  lecture  de  1'article  19  du 
projet  Root — Phillimore. 

LORD  PHILLIMORE  ayant  constat6  1'accord 
existant  sur  cet  article,  et  le  PRESIDENT  ayant 
declare  que  la  question  du  domicile  des  juges 
sera  discutee  plus  tard,  1'article  est  adopte  sans 
discussion. 


Le  PRESIDENT  donne  lecture  de  1'article  20  du 
projet  Root — Phillimore.  Cet  article  corres- 
pond a  1'article  1 2  de  1'avant-projet  du  President. 

LORD  PHILLIMORE  constate  qu'une  dispo- 
sition du  meme  ordre  se  retrouve  dans  tous  les 
projets. 

M.  RICCI-BUSATTI  desire  qu'il  soit  bien 
entendu  que  les  juges  ne  jouiront  des  privileges 
diplomatiques  que  dans  1'exercice  effectif  de  leurs 
fonctions ;  il  remarque  que  1'opinion  publique  n'est 
pas  tres  favorable,  en  general,  a  1'elargissement  de 
ces  privileges. 

Apres  discussion,  le  Comite  se  trouve  d'accord 
pour  reconnaitre  que  les  juges  doivent  jouir  des 
privileges  diplomatiques  dans  les  memes  condi- 
tions que  les  diplomates :  ils  doivent,  par  exemple, 
en  jouir,  .non  seulement  pendant  leur  sejour  en 
Hollande,  mais  aussi  dans  les  pays  qu'ils  traversent 
pour  se  rendre  a  leur  poste,  ou  &  leur  retour. 

LORD  PHILLIMORE  attire  1'attention  sur  la 
formule  de  1'article  5  du  projet  de  1907,  qui  a 
trait  a  cette  question. 

M.  DE  LAPRADELLE  pense  qu'il  y  a  lieu 
d'ameliorer  cette  formule  qui,  lorsqu'elle  a  etc 
adoptee  pour  la  premiere  fois  en  1899,  etait  des- 
tinee  a  repondre  a  une  situation  differente  de  celle 
d'aujourd'hui.  II  voudrait  y  inserer,  par  exemple, 
une  expression  disant  que  les  juges  jouiront  des 
privileges  seulement  ,,durant  le  terme  de  leurs  fonc- 
tions" ou  ,,pendant  le  temps  de  leurs  fonctions." 

On  se  met  cependant  d'accord  sur  1'adoption 
de  la  formule  de  1907  qui  est  ainsi  concue :  ,,Les 
juges  jouissent  des  privileges  et  des  immunites  diplo- 
matiques dans  1'exercice  de  leurs  fonctions  et  en 
dehors  de  leur  pays". 


After  an  exchange  of  opinions,  LORD  PHIL- 
LIMORE proposed  that  the  wording  of  1907 
alone  should  be  voted  upon. 

The  PRESIDENT  took  a  vote  upon  this  wor- 
ding, and  it  was  adopted. 

The  President  read  Article  1 9  of  the  R  o  o  t— 
Phillimore  plan . 

LORD  PHILLIMORE  stated  that  the  members 
of  the  Committee  were  in  agreement  concerning 
this  Article,  and  the  PRESIDENT  said  that  the 
question  of  the  domicile  of  judges  would  be 
discussed  later ;  the  Article  was  thereupon  adopted 
without  discussion. 

The  PRESIDENT  then  read  Article  20  of  the 
Root — Phillimore  plan.  This  Article  corresponds 
to  Article  12  of  the  President's  plan. 

LORD  PHILLIMORE  said  that  'a  clause  of 
the  same  kind  was  contained  in  all  plans. 


M.  RICCI-BUSATTI  wanted  it  to  be  clearly 
understood  that  diplomatic  privileges  would  only 
be  given  to  judges  during  the  actual  performance  of 
their  duties.  He  remarked  that  public  opinion, 
generally  speaking,  did  not  favour  the  extension 
of  these  privileges. 

After  a  discussion,  the  Committee  agreed  that 
the  judges  should  enjoy  diplomatic  privileges  under 
the  same  conditions  as  diplomats;  for  instance, 
they  should  enjoy  these  rights  not  only  during 
their  residence  in  Holland,  but  also  in  the  countries 
through  which  they  would  have  to  travel  on  their 
way  to  and  from  their  duties. 

LORD  PHILLIMORE  called  attention  to  the 
wording  contained  in  Article  5  of  the  project  of 
1907,  which  dealt  with  this  question. 

M.  DE  LAPRADELLE  thought  that  this  word- 
ing could  be  improved ;  at  the  time  of  its  adoption 
in  1899  it  had  been  intended  to  meet  different 
requirements  from  those  now  existing.  He  wished 
for  instance  to  insert  an  expression  to  the  effect 
that  the  judges  would  only  enjoy  such  privileges 
during  the  period  of  their  appointment  or  during 
the  performance  of  their  duties. 

The  Committee  however  agreed  to  adopt  the 
wording  of  1907,  which  was  as  follows:  "The 
judges  enjoy  diplomatic  privileges  and  immunities 
in  the  exercise  of  their  functions  and  outside  their 
own  country." 
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Le  PRESIDENT  donne  lecture  des  articles  21 
et  22  du  projet  Root — Phillimore. 

A  la  demande  de  LORD  PHILLIMORE  ces 
deux  articles  seront  discutes  en  m6me  temps. 


The  PRESIDENT  read  Articles  21  and  22  of 
the  Root — Phillimore  plan. 

At  LORD  PHILLIMORE'S  request,  these  two 
Articles  were  to  be  discussed  at  the  same  time. 


Le  PRESIDENT  remarque.  que  1'article  14  de  The  PRESIDENT  pointed  out  that  Article  14 

son  avant-projet  traite  du  m6me  sujet.  of  his  plan  dealt  with  the  same  subject. 

LORD  PHILLIMORE  declare  qu'il  prefere  le  LORD  PHILLIMORE  said  that  he  preferred  the 

texte  du  President,  d'apres  lequel  le  traitement  President's  text,  according  to  which  the  salary 

des  juges   serait  fixe  par  1'Assemblee  et  non  par  of  the  judges   was  to  be  fixed  by  the  Assembly 

le  Conseil.  and  not  by  the  Council. 

Le  PRESIDENT  prefere,  de  son  c6te,  se  rallier  The  PRESIDENT,  on  the  other  hand,  now  prefer- 

maintenant  au  texte  du  projet  Root — Phillimore  red  the  text  of  the  Root — Phillimore  plan  which 

qui  donne  au  Conseil  le  droit  de  fixer  1'indemnite.  gave  the  right  of  fixing  the  salary  to  the  Council. 


LORD  PHILLIMORE  rappelle  que,  lors  d'une 
des  premieres  discussions,  le  Comit6,  sur  1'initia- 
tive  de  Mr.  Root,  s'est  mis  d'accord  pour  omettre, 
dans  le  prcjjet  qu'il  doit  presenter,  de  mentionner 
le  montant  du  traitement  des  juges. 

Si,  cependant,  le  Comite  desire  indiquer,  soit 
dans  le  texte  m6me,  soit  dans  le  rapport  --  et  de 
pref6rence  dans  celui-ci  -  -  une  somme  determinee, 
Lord  Phillimore  suggere  que  1'on  se  base  sur 
celui  des  plus  hauts  magistrals  anglais,  c'est-a-dire 
£  6.000.  — . 

Le  PRESIDENT  declare  qu'il  prefere  1'article 
de  Lord  Phillimore  et  retire  le  sien. 


M.  LODER  est  d'avis  que  c'est  le  statut  et 
non  pas  le  Conseil  qui  doit  fixer  le  traitement  des 
juges.  II  faut  en  tous  cas  que  le  traitement  ne 
soit  pas  fi-xe  annuellement.  Si,  apres  un  certain 
temps,  on  desire  le  modifier,  on  peut  le  faire  en 
modifiant  le  statut.  Comme  le  Comite  n'est  charge 
de  faire  qu'un  projet,  il  n'y  a  pas  de  raison  de  ne 
pas  proposer  une  somme ;  le  Conseil  aura  la  faculte 
de  ne  pas  1'accepter.  Si  le  montant  ne  devait  pas 
6tre  fixe  par  le  statut,  M.  Loder  prefererait,  en 
general,  I'id6e  du  President  de  confeier  a  1'As- 
semblee  le  droit  de  le  fixer. 

M.  Loder  remarque  que  les  observations  qu'il 
vient  de  faire  au  sujet  de  1'article  2 1 ,  se  rappor- 
tent  egalement  a  1'article  22.  A  propos  de  cet 
article,  il  remarque  encore  que  la  disposition  d'apres 
laquelle  le  Conseil  dressera  un  plan  ne  lui  semble 
pas  claire.  Le  President  a  propose  que  les 
juges  aient  droit  a  1'emeritat  comme  pension :  a 
son  avis  le  montant  de  la  pension  devrait  6tre 
fix6  dans  le  statut  independamment  de  I'emeritat. 


LORD  PHILLIMORE  recalled  that,  at  one  of 
the  first  meetings,  the  Committee  had  agreed,  at 
Mr.  Roo  t's  suggestion,  not  to  mention  the  amount 
of  the  judges'  salaries  in  the  plan  to  be  submitted. 

If,  however,  the  Committee,  wished  to  indicate 
a  definite  amount  either  in  the  plan  itself,  or  in  the 
report — preferably  in  the  report — Lord  Philli- 
more suggested  the  same  sum  as  that  paid  to 
the  highest  English  judges,  that  is  to  say,  £  6.000. 


The  PRESIDENT  said  that  he  withdrew  his 
Article,  as  he  thought  that  Lord  Phillimore's 
was  better. 

M.  LODER  thought  that  the  statute  of  the  Court 
should  fix  the  salaries  of  the  judges,  and  not  the 
Council.  In  any  case  the  salary  must  not  be  fixed 
annually.  If,  after  a  certain  time,  it  were  desired  to 
alter  the  salary,  this  might  be  done  by  amending  the 
statute.  As  the  Committee's  task  was  only  to  prepare 
a  draft-scheme,  there  was  no  reason  why  it  should 
not  propose  a  sum  ;  the  Council  need  not  accept  the 
suggestion  made.  If  the  amount  were  not  to  be 
fixed  by  the  statute,  M.  Loder  would,  generally 
speaking,  prefer  the  P  r  e  s  i  d  e  n  t's  idea ;  namely  to 
give  the  right  of  fixing  the  salary  to  the  Assembly. 

M.  Loder  said  that  the  remarks  he  had  just 
made  concerning  Article  2 1  applied  equally  to 
Article  22.  With  regard  to  the  latter  article,  he 
said  further  that  the  clause  providing  for  the 
preparation  of  a  plan  by  the  Council,  did  not 
seem  to  him  to  be  clear.  The  President  had 
proposed  that  the  judges  should  be  entitled  to 
their  salary  as  a  pension  on  retirement.  In  his 
opinion  the  amount  of  the  pension  should  be  laid 
down  in  the  statute,  quite  independently  of  any 
comparison  with  the  salary. 
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Le  PRESIDENT  explique  que  Particle  22  du 
projet  Root — Phi  Hi  more  repose  sur  1'idee  de 
donner  aux  juges  une  pension  variant  avec  la 
duree  effective  de  leurs  fonctions. 


M.  FERNANDES  se  range  a  1'opinion  de 
M.  Loder,  qui  veut  que  le  traitement  soit  fixe 
par  PAssemblee  de  la  Societe  des  Nations.  Comme 
tous  les  Etats  participeront  au  paiement  de  ces 
traitements,  ils  ont  le  droit  de  dire  leur  mot  sur 
cette  question. 

Le  projet  presente  par  le  Comite  ne  doit  pas 
mentionner  une  somme  fixe,  car  le  Comite  n'est 
pas  en  possession  des  renseignements  qui  lui  seraient 
necessaires  pour  'en  determiner  le  montant. 

M.  Fernandes  insiste  pour  que  les  juges 
obtiennent  la  garantie  qu'ils  recevront  pendant  toute 
la  duree  de  leur  mandat  le  meme  traitement  que 
celui  qui  leur  est  accorde  au  moment  de  leur 
entree  en  fonctions.  II  propose,  dans  cet  ordre 
d'idees,  1'amendement  suivant :  inserer  apres  les 
mots  ,,a  fixer"  dans  Particle  21,  les  mots  ,,pour 
la  duree  de  leur  mandat". 

M.  DE  LAPRADELLE  ajoute  qu'il  est  desir- 
able que  le  traitement  soit  le  me'me  pour  tous  les 
juges. 

M.  RICCI-BUSATTI  rappelle  les  liens  qui 
existent  entre  la  question  du  traitement  des  juges 
et  toute  Porganisation  de  la  Cour.  II  reconnait 
que  ses  idees  sur  ce  dernier  point  n'ont  pas  et6 
acceptees  par  la  majorite  du  Comite.  Toutefois,  il 
croit  devoir  rappeler  quelle  serait  la  consequence 
de  son  systeme  pour  le  traitement  des  juges :  il 
pourrait  s'accorder,  d'ailleurs,  avec  ce  qui  a  etc 
decide  concernant  leur  nomination :  1'indemnite 
serait  proportionnelle  (sauf  pour  le  President)  aux 
periodes  de  service  effectif ;  il  y  aurait  lieu  en  meme 
temps  d'accorder  au  juge  un  certain  traitement 
annuel  fixe.  II  est  convaincu  que  les  juges  n'auront 
pas  be.iucoup  a  faire;  il  vaudrait  done  mieux  les 
laisser  resider  dans  leurs  pays  et  s'occuper  de 
leurs  affaires ;  dans  ce  cas,  le  systeme  qu'il  vient 
de  proposer,  lui  semble  le  meilleur.  Mais  il  recon- 
nait que  s'ils  doivent  resider  a  La  Haye,  et  s'ils 
sont  obliges  de  renoncer  a  toute  autre  occupation, 
la  question  du  traitement  se  pose  d'autre  faqon. 

M.  Ricci  Busatti  a  entendu  exprimer  des 
idees  bien  differentes  au  sujet  de  la  residence  des 
juges;  selon  M.  Loder  ils  siegeront  ,,au  moins 
six  mois  par  an",  tandis  que  selon  Lord  Philli- 
more,  ils  ne  le  feraient  probablement  pas  plus 
'If:  deux  ou  trois  mois,  et  seulement  s'il  y  a  des 
affaires  a  examiner.  Tout  depend  done  de  la  ques- 


The  PRESIDENT  explained  that  Article  22  of 
the  Root — Phillimore  plan  was  based  upon 
the  idea  of  giving  the  judges  a  pension  which 
would  vary  according  to  the  actual  duration  of 
their  appointments. 

M.  FERNANDES  agreed  with  M.  Loder  in 
wishing  the  salary  to  be  fixed  by  the  Assembly 
of  the  League  of  Nations.  As  all  the  States  would 
share  in  the  payment  of  these  salaries  they  have 
a  right  to  express  their  opinions  upon  the  subject. 

The  plan  submitted  by  the  Committee  must  not 
mention  a  definite  amount  because  the  Committee 
was  not  in  possession  of  the  necessary  information 
to  enable  it  to  fix  this  sum. 

M.  Fernandes  insisted  that  the  salary  which 
was  paid  to  the  judges  when  they  first  took  up 
their  appointment  must  be  guaranteed  to  them  for 
the  whole  length  of  their  appointment.  With  this 
object  he  proposed  the  following  amendment :  the 
words  "  for  the  period  of  their  appointment"  to 
be  inserted  after  the  words  "  to  be  fixed"  in  Article  2 1 . 


M.  DE  LAPRADELLE  added  that  it  was 
desirable  that  the  salaries  of  all  the  judges  should 
be  the  same. 

M.  RICCI-BUSATTI  pointed  out  the  close 
connection  which  existed  between  the  question  of 
the  salary  of  the  judges  and  the  whole  organisa- 
tion of  the  Court.  He  realised  that  his  point  of 
view  upon  this  matter  was  not  that  of  the  majority 
of  the  Committee.  Nevertheless,  he  felt  that  he 
must  remind  the  Committee  of  the  way  in  which 
his  system  for  the  payment  of  judges  would  work 
out ;  this  system  would  also  fit  in  with  the  decision 
taken  with  regard  to  the  appointment  of  judges. 
Payments  would  be  made  in  proportion  to  the 
periods  of  actual  duty  (except  in  the  case  of  the 
President) ;  a  small  fixed  annual  salary  might  also 
be  granted  to  the  judges.  He  was  convinced  that 
the  judges  would  not  have  much  to  do ;  it  would 
therefore  be  better  to  allow  them  to  live  in  their 
own  countries  and  to  engage  in  their  own  work ; 
under  such  circumstances,  the  system  he  had  just 
proposed  seemed  to  him  to  be  the  best.  He  ad- 
mitted, however,  that  if  the  judges  had  to  live  at 
the  Hague,  and  if  they  were  obliged  to  give  up 
all  other  work,  the  question  of  salary  would  be 
quite  different. 

M.  Ricci-Busatti  had  heard  very  different 
ideas  put  forward  concerning  the  residence  of  the 
judges;  according  to  M.  Loder  the  judges  would 
sit  for  at  least  six  months  every  year;  while  ac- 
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tion  de  savoir  si  la  Cour  devra  fonctionner  pour 
un  temps  plus  ou  moins  long.  Or,  il  ne  croit  pas 
qu'il  y  ait  lieu  de  s'attendre  a  ce  que  les  rapports 
des  Etats  changent  radicalement  avec  la  constitution 
de  4a  Cour  de  Justice.  Ouelques  auteurs  du  Pacte 
ont  peut-6tre  eu  I'id6e  que  la  Soci6te"  des  Nations 
etait  quelque  chose  de  tout  a  fait  nouveau;  cette 
idee  n'est  pas  exacte ;  on  se  tromperait  6galement 
si  Ton  pensait  que  la  Cour  de  Justice  va  donner 
un  nouvel  aspect  aux  relations  internationales : 
qu'on  se. borne  a  esp6rer  que  la  justice  et  le  droit 
seront  mieux  respecte's.  Pendant  quinze  ans  —  de 
1899  a  1914  -  il  n'y  a  eu  effectivement  que 
onze  arbitrages,  devknt  la  Cour  de  La  Haye ;  la 
plupart  des  solutions  ont  6t6  achev6es  a  peu  pres 
en  deux  semaines.  Cette  experience  semble  justifier 
1' opinion  que  les  juges  ne  seront  pas  tres  occupes. 
Dans  ces  conditions,  il  ne  croit  pas  qu'il  y  ait  lieu 
de  leur  donner  une  remuneration  fixe  tres  61ev6e. 
Si  le  Comtte  est  d'un  autre  avis,  M.  Ricci- 
B  u  s  a  1 1  i  s'abstiendra  de  voter,  afin  de  ne  pas 
appuyer  une  solution  qui,  a  son  avis,  s'6carte  de 
la  realite  des  choses. 


D'apres  M.  HAGERUP,  la  question  qu'on  est 
en  train  de  discuter  est  grave  et  delicate.  Si 
1'indemnite  n'est  pas  tres  considerable,  il  sera 
difficile  dans  certains  pays  de  trouver  une  personne 
competente  disposee  a  accepter  la  dignite  de  juge. 
D'autre  part,  si  on  donne  aux  juges  une  remune- 
ration par  trop  61evee  en  proportion  de  leur  travail, 
on  rendra  la  Cour  impopulaire,  et  cela  nuira  a 
son  prestige. 

M.  Hagerup  se  demande6galementquellesera, 
sous  le  rapport  des  traitements,  la  situation  faite  aux 
juges  suppieants.  Doivent-ils  etre  assimiies  ou  non 
aux  juges  titulaires?  Personnellement  M.  Hagerup 
croit  que  pour  les  juges  suppieants  le  systeme 
pr6conise  par  M.  Ricci-Busatti,  c'est-a-dire  un 
systeme  de  traitement  proportionne  a  la  dur6e 
effective  des  fonctions,  peut  etre  adopt6. 

Enfin,  il  faut  prendre  en  consideration  la  ques- 
tion du  remboursement  des  frais  de  voyage. 

La  suggestion  de  M.  Loder  de  faire  proposer 
par  le  Comit6  lui-merne  le  montant  des  traitements, 
ne  parait  pas  opportune  a  M.  Hagerup.  Le 
Comite  risquerait  de  compromettre  son  travail.  II 
est,  en  effet,  probiematique  que  Ton  obtienne  1'una- 
nimite  du  Cor.seil  et  de  1'Assembiee  sur  une  ques- 
tion de  cette  nature ;  la  question  des  salaires  est 
toujours  une  pierre  d'achoppement.  Mais  il  ne  voit 


cording  to  Lord  Phillimore,  they  would  proba- 
bly not  do  so  for  more  than  two  or  three  months, 
and  only  if  there  were  cases  to  be  dealt  with. 
Thus  the  whole  question  depended  upon  the  time 
during  which  the  Court  would  sit. 

He  did  not  think  that  there  was  any  reason 
to  suppose  that  relations  between  States  would 
radically  alter  with  the  formation  of  the  Court  of 
Justice.  Some  of  the  authors  of  the  Covenant 
perhaps  thought  that  the  League  of  Nations  was 
something  quite  new ;  but  this  was  not  so.  It  would 
also  be  a  mistake  to  imagine  that  the  Court  of 
Justice  would  give  a  new  aspect  to  international 
relations :  all  that  could  be  hoped  was  that  law 
and  justice  would  be  held  in  greater  respect. 
During  the  fifteen  years — from  '1899  to  1914— 
there  were  only  eleven  effectual  cases  of  arbitration 
before  the  Hague  Court ;  the  greater  number  of 
these  cases  were  completed  in  about  two  weeks. 
This  would  appear  to  justify  the  opinion  that  the 
judges  would  not  be -very  busy. 

Under  these  circumstances,  he  did  not  think 
that  there  was  any  occasion  to  give  them  a  high 
rate  of  fixed  salary.  If  the  Committee  thought 
otherwise,  M.  Ricci-Busatti  would  abstain  from 
voting,  in  order  to  refrain  from  giving  his  support 
to  an  arrangement  which  in  his  opinion  lost  sight 
of  realities. 

In  M.  HAGERUP's  opinion,  the  question  under 
discussion  was  very  important  and  delicate.  If  the 
salary  were  not  very  considerable  it  would,  in 
certain  countries,  be  difficult  to  find  a  competent 
person  prepared  to  'accept  a  post  as  judge.  On 
the  other  hand,  if  the  judges  were  remunerated 
upon  a  scale  which  was  too  high  in  proportion  to 
their  work,  the  Court  would  be  made  unpopular 
and  its  prestige  would  be  damaged. 

M.  Hagerup  also  wondered  what  would  be 
the  position  of  deputy  judges  in  the  matter  of 
salaries.  Should  they  be  treated  in  the  same 
way  as  regular  judges,  or  not?  Personnally 
M.  Hagerup  thought  that  for  the  deputy- 
judges,  the  system  advocated  by  M.  Ricci- 
Busatti  might  be  adopted;  that  is  to  say,  a 
system  of  payment  proportionate  to  the  length  ot 
their  tours  of  duty. 

Lastly  the  question  of  the  repayment  of  travelling 
expenses  must  be  considered. 

M.  Loder's  suggestion,  that  the  Committee  itself 
should  propose  the  amount  of  the  salaries,  did 
not  appear  advisable  to  M.  Hagerup.  The 
Committee  might  thereby  endanger  the  suc- 
cess of  its  work ;  it  was  very  doubtful  whether 
a  unanimous  decision  would  be  reached  in  the 
Council  and  Assembly  upon  a  question  of  this 
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pas  d'inconvenient  a  inserer  dans  le  rapport,  les 
considerations  qui  doivent  regir  la  fixation  du 
traitement. 

Oui,  du  Conseil  ou  de  1'Assemblee,  devra  fixer 
le  montant  du  traitement  ?  M.  Hagerup  observe 
qu'en  laissant  cette  determination  a  1'Assemblee, 
on  se  heurte  a  une  difficult^  pratique  qui  decoule 
du  fait  que  1'Assemblee  doit  prendre  ses  decisions 
a  1'unanimite.  II  estime  qu'il  vaudrait  mieux,  pour 
cette  raison,  confier  cette  tSche  au  Conseil. 

M.  Hagerup  se  resume  en  formulant  brieve- 
ment  les  3  points  a  resoudre : 

1.  L'indemnit6    des  suppleants  sera-t-elle  egale 
a  celle  des  juges  titulaires? 

2.  Comment  les  frais  de  voyage  seront-ils  rem- 
bourses  ? 

3.  Par  quelle  stipulation  doit  on  garantir  que  le 
montant  de  1'indemnite  ne  sera  pas  change  pendant  la 
periode  d'un  mandat?  A  ce  dernier  egard  M.  Ha- 
gerup sa  rallie  a  1'opinion  de  M.  Fern  an  des. 


LORD  PHILLIMORE  dit  que  les  articles  21  et 
22  du  projet  Root — Phillimore  sont  inspires 
des  articles  1 3  et  1 4  du  projet  des  Cinq  Puissances ; 
pour  cette  raison  1'opposition  de  MM.  Loder 
et  Hagerup  n'est  pas  sans  1'etonner. 

Lord  Phillimore  avait  d'abord  pense  que 
le  Conseil,  en  tant  qu'organe  administratif  de  la 
Societe  des  Nations,  devait  fixer  le  traitement.  II 
peut  cependant  se  rallier  a  1'idee  de  confier  la 
decision  formelle  a  1'Assemblee :  le  Conseil  pourra 
toujours  faire  des  propositions. 

Quant  a  la  question  du  traitement  des  supp!6ants, 
Lord  Phillimore  est  d'avis  que  le  texte  du 
projet  des  Cinq  Puissances,  qui  fait  une  distinction 
entre  le  traitement  annuel  des  juges  titulaires  et 
1'indemnite  des  juges  suppleants,  est  preferable  a 
celui  du  projet  Root — Phillimore. 

Repondant  a  M.  Fernandes,  Lord  Philli- 
more dit  qu'il  n'a  jamais  eu  1'idee  que  le  montant 
du  traitement  puisse  changer  pendant  la  duree 
d'un  mandat;  il  trouve  qu'une  stipulation  expresse 
dans  ce  sens  serait  presque  superflue,  mais  il  n'a 
pas  d'objection  a  ce  qu'elle  soit  inseree. 

En  mentionnant  le  chiffre  de  £,  6000,  Lord 
Phillimore  a  seulement  voulu  indiquer  que  le 
traitement  des  juges  doit  etre  large.  II  s'oppose 
a  1'idee  de  M.  Loder  de  mentionner  dans  le 
projet  un  chiffre  determine.  Tout  au  plus  devrait- 
on  indiquer  dans  le  rapport  que  la  somme  a  fixer 
doit  etre  importante. 

Les  idees  exposees  par  M.  Ricci-Busatti 
se  basent  sur  une  conception  de  la  Cour,  differente 
de  celle  qui  a  ete  adoptee;  il  est  6vident  qu'elles 
m:  peuvent  pas  entrer  en  ligne  de  compte. 


kind ;  the  question  of  salaries  was  always  a  stumbling 
block.  But  he  saw  no  objection  to  inserting  the 
considerations  which  should  govern  the  assessment 
of  salary  in  the  report. 

Concerning  the  question  as  to  whether  the 
Assembly  or  Council  should  fix  the  amount  of 
the  salary,  M.  Hagerup  said  that,  if  this  point 
were  left  to  the  Assembly,  a  practical  difficulty 
would  be  encountered,  arising  out  of  the  fact  that 
the  decisions  of  the  Assembly  must  be  unanimous. 
For  this  reason  M.  Hagerup  thought  that  it 
would  be  better  to  entrust  this  task  to  the  Council. 

M.  Hagerup  summarised  his  remarks  by 
stating  three  questions  to  be  solved : 

1.  Should    the    payment   of  the  deputy  judges 
be  equal  to  that  of  the  regular  judges? 

2.  How  should  travelling  expenses  be  repaid? 

3.  What  stipulation  should  be  inserted  to  guar- 
antee that  the  rate  of  salary  would  not  be  changed 
during  the  period  of  an  appointment  ?    On  this  last 
point  M.  Hagerup  agreed  with  M.  Fernandes. 

LORD  PHILLIMORE  said  that  Articles  2 1  and 
22  of  the  Root — Phillimore  plan  were  based 
upon  Articles  1 3  and  1 4  of  the  Five  Power  Plan  ; 
for  this  reason  he  was  somewhat  astonished  at  the 
opposition  of  MM.  Loder  and  Hagerup. 

Lord  Phillimore  had  at  first  thought  that 
the  Council,  as  the  administrative  body  of  the 
League  of  Nations,  ought  to  fix  the  salary.  He 
was  prepared,  however,  to  fail  in  with  the  idea  of 
entrusting  the  formal  decision  to  the  Assembly ; 
the  Council  could  always  make  proposals. 

Concerning  the  payment  of  deputy  judges,  Lord 
Phillimore  thought  that  the  wording  of  the  Five 
Power  Plan,  which  makes  a  distinction  between  the 
annual  salary  of  judges  and  the  payment  of  grants 
to  deputy  judges,  was  preferable  to  that  of  the 
Root — Phillimore  plan. 

Answering  M.  Fernandes,  Lord  Philli- 
more said  that  it  had  never  occurred  to  him  that 
the  amount  of  a  salary  could  be  changed  during 
the  period  of  an  appointment.  He  thought  that 
an  express  stipulation  to  this  effect  would  be  almost 
superfluous,  but  he  had  no  objection  to  its  insertion. 

When  he  had  mentioned  the  figure  ^  b.ooo, 
Lord  Phillimore  had  only  wished  to  indicate 
that  the  salary  of  judges  must  be  generous.  He 
was  opposed  to  M.  Loder's  idea  of  mentioning 
a  fixed  sum  in  the  plan.  The  utmost  that  should  be 
done  was  to  indicate  in  the  report  that  the  amount 
should  be  generous. 

M.  Ricci-Busatti's  ideas  were  based  on  a 
conception  of  the  Court  which  differed  from  that 
adopted ;  it  was  obvious  therefore  that  they  could 
not  be  taken  into  consideration. 
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Repondant  a  M.  Hagerup,  Lord  Philli- 
more  dit  que  les  frais  de  voyage  doivent  utre  pris 
en  consideration,  lorsqu'on  fixera  les  traitements. 
II  trouve  que  cette  question  se  pose  pour  les  juges 
suppleants  d'une  facon  differente  que  pour  les 
juges  titulaires. 


In  answer  to  M.  Hagerup,  Lord  Philli- 
more  said  that  travelling  expenses  must  be  con- 
sidered when  the  salaries  were  fixed.  He  thought 
that  this  question  was  rather  different  in  the  cases 
of  the  deputy  judges  and  of  the  regular  judges. 


M.  DE  LAPRADELLE,  en  sa  qualite  de  rap- 
porteur, desire  preciser  les  questions  qu'on  a 
discutees. 

1 .  II  croit  qu'on  est  d'accord  pour  reconnattre 
qu'aucun    chiffre   ne   doit  e"tre  mentionne  dans  le 
projet,    mais    que  le  rapport  doit  indiquer  que  le 
traitement  des  juges  doit  £tre  large. 

2.  Cest  a  la  Societe  des  Nations,  c'est  a  dire 
au  Conseil  et  a  1'Assemblee,  qu'il  revient  de  fixer 
la  somme,  en  tenant  compte  du  rapport  du  Comite. 
Par  consequent,  le  texte  doit  laisser  le  chiffre  en 
blanc,    et    le  rapport  indiquera  la  signification  de 
ce  blanc. 

3.  On   est   aussi   d'accord  pour  reconnaitre  la 
necessite  d'une  formule  qui  indique  que  le  traite- 
ment accorde  originairement  a  un  juge,  doit  e~tre 
considere    comme    le    minimum    pendant  la  duree 
de  son  mandat. 

4.  A  son  avis,  le  traitement  des  juges  doit  etre 
fix6    de  facon  a  couvrir  en  meme  temps  les  frais 
de    voyage.    En    principe    les  juges    devront    6tre 
domicilies  au  siege  de  la  Cour ;  meme  si  la  non- 
residence  est  toleree,  elle  ne  doit  pas  £tre  favorisee 
par  la  restitution  des  frais  de  voyage. 

5.  Reste    a    determiner    la    situation   des  juges 
suppleants.    A    cet   egard,    M.   de   Lapradelle 
remarque  d'abord  que  jusqu'ici  le  Comite  ne  s'est 
occupe  des  juges  suppleants  que  d'une  facon  frag- 
mentaire  et  episodique.  On  a  seulement  decide  qu'ils 
seront  au  nombre  de  quatre. '  Ceci  pose,  il  remarque 
que  ce  ne  serait  pas  imposer  une  grande  charge 
p6cuniaire  a  la  Societe  des  Nations,  que  d'assimiler 
les  juges  suppleants  aux  juges  titulaires  au  point 
de  vue  pecuniaire. 

Mais  il  y  a  des  raisons  plus  decisives  en  faveur 
de  la  m6me  solution.  Les  juges  suppleants  doivent 
toujours  £tre  a  la  disposition  de  la  Cour.  Par 
consequent,  ils  doivent  £tre  domicilies  a  son  siege, 
et  ils  doivent,  tout  comme  les  juges  titulaires, 
suspendre  leurs  travaux  professionnels.  Pour  cette 
raison,  il  serait  extre"mement  difficile  de  trouver 
de  bons  juges  suppleants,  si  on  ne  leur  donnait 
pas  un  traitement  suffisant ;  d'autant  plus  qu'ils 
n'auront  mSme  pas  la  satisfaction  morale,  reservee 
aux  juges  titulaires,  dejuger  des  litiges  importants 
entre  des  parties  de  premier  ordre. 


M.  DE  LAPRADELLE,  as  reporter,  wished 
to  summarise  the  questions  under  discussion : 

1.  He   thought   it   was   agreed   that  no  figure 
should    be    mentioned    in    the    plan,    but  that  the 
report  should  indicate  that  the  salary  of  the  judges 
must  be  large. 

2 .  It  was  to  be  left  to  the  League  of  Nations, 
that  is  to  say  to  the  Council  and  to  the  Assembly, 
to  fix  the  amount,  giving  due  consideration  to  the 
report  of  the  Committee.     Consequently  the  plan 
should    leave   the   amount   blank,    and  the  report 
should  indicate  the  meaning  of  this  blank. 

3.  It  was  agreed  that  a  formula  was  necessary 
indicating    that    the    original    salary   granted    to  a 
judge    must  be  considered  as  a  minimum  during 
the  period  of  his  appointment. 

4.  In    his    opinion  the  salary  of  judges  should 
be  so  calculated  as  to  cover  also  travelling  expenses. 
In    principle    the  judges    should    be    domiciled  at 
the  seat  of  the  Court ;  even  if  non-residence  were 
permitted,    it    must    not    be    encouraged    by   the 
refund  of  travelling  expenses. 

5.  The  position  of  the  deputy  judges  remained 
to    be  defined.     In  this  connection,  he  began  by 
remarking   that   the    Committee  had,  up  till  now, 
only  considered  the  question  of  the  deputy  judges 
partially  and  episodically.     They  had  only  decided 
that  these  deputies  were  to  be  four  in  number.   M.  d  e 
Lapradelle  went  on  to  say  that  it  would  not,  conse- 
quently, constitute  a  heavy  charge  upon  the  League 
of  Nations  if  the  deputy  judges  were  classed  with 
the  regular  judges  from  the  point  of  view  of  salary. 

There  were,  however,  more  decisive  reasons 
in  favour  of  this  solution.  The  deputy  judges 
must  always  be  at  the  disposal  of  the  Court. 
Consequently  they  must  reside  at  its  seat  and  they 
must,  just  like  the  regular  judges,  give  up  their 
professional  work.  For  this  reason  it  would  be 
extremely  difficult  to  get  good  deputy  judges,  unless 
they  were  given  a  sufficient  salary ;  especially  as 
they  would  not  even  have  the  moral  satisfaction 
of  giving  judgment  upon  important  cases  between 
contesting  patties  of  the  first  rank ;  this  would 
only  be  experienced  by  the  regular  judges. 
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Les  juges  suppleants  doivent  singer  a  cote  des 
juges  titulaires :  ils  sont  la  pour  elargir  la  Cour. 
C'est  done  dans  1'interSt  du  prestige  dont  la  Cour 
doit  etre  environne  que  Ton  doit  eviter  de  donner 
1'impression  que  les  juges  suppleants  ont  une  posi- 
tion inferieure  a  celle  des  juges  titulaires ;  et  pour 
cela  il  faut  leur  donner  un  traitement  identique. 
Mais  M.  de  Lapradelle  insiste  surtout  sur  le 
fait  que  les  juges  suppleants  seront,  tout  comme 
les  juges  titulaires,  prives  de  leurs  occupations 
ordinaires.  Ils  ne  le  seront  peut-etre  pas  en  raison 
d'un  travail  d6termine ;  mais  ils  le  seront  en  raison 
de  1'obligation  ou  on  les  mettra  de  se  tenir  a  la 
disposition  de  la  Cour  pour  un  travail  possible. 

6.  M.  de  Lapradelle  s'adresse  a  M.  Ricci- 
B  u  s  a  1 1  i.  II  remarque  que  la  proposition  de  celui-ci 
fait  partie  d'un  systeme  parfaitement  logique ;  mais, 
comme  on  a  ecarte  1'idee  fondamentale  de  ce 
systeme,  il  faut  egalement  en  ecarter  les  conse- 
quences. M.  Ricci-Busatti  avait  dit  qu'il  serait 
inadmissible  de  payer  largement  des  juges  qui  ne 
travailleraient  que  peu.  Mais  M.  de  Lapradelle 
fait  observer  que  si  les  juges  restent  inoccupes,  ce  ne 
sera  pas  leur  faute ;  mais  bien  celle  des  gouver- 
nements,  qui  ne  soumettront  pas  leurs  litiges  a  la 
Cour.  L'existence  d'une  Cour  avec  des  juges  recevant 
des  salaires  eleves  ne  fera  que  mieux  sentir  aux 
Etats  1'obligation  de  s'en  servir;  et  c'est  ainsi  que 
les  traitements  eleves  des  juges  deviendront  une 
garantie  d'activite  pour  la  Cour  et  les  juges  cjui 
la  composeront. 

M.  ADATCI  pr6fere  pour  sa  part  le  systeme 
de  M.  Lode  r,  d'apres  lequel  le  montant  du  trai- 
tement sera  fixe  dans  le  statut  de  la  Cour.  Le 
Comite  connait  a  fond  la  question  et  peut  en  faire 
1'objet  d'une  consideration  consciencieuse,  tandis 
que  le  Conseil  n'aura  le  temps  de  la  traiter  que 
superficiellement.  Dans  ces  circonstances,  le  Conseil 
s'attend  a  ce  que  le  Comit6  lui  soumette  une  pro- 
position relative  aux  traitements,  et  le  Comite  man- 
querait  a  son  devoir  s'il  ne  le  faisait  pas. 

II  se  rallie  au  point  de  vue  de  M.  de  Lapradelle 
concernant  la  situation  a  faire  aux  juges  suppleants:  il 
croit  qu'il  faut  assimiler  les  deux  categories  de  juges. 

M.  Adatci  insiste  sur  la  question  des  frais  de 
voyage.  Cette  question  est  extremement  serieuse 
lorsqu'il  s'agit  d'obtenir  de  bons  juges  qui  doivent 
venir  de  pays  lointains,  comme  le  Japon :  elle  ne 
doit  pas  etre  traitee  comme  une  question  indiffe- 
rente. 

Mr.  ROOT  pense  que  la  discussion  a  bien  fait 
ressortir  les  difficultes  qui  ont  amene  Lord  Philli- 
more  et  lui-meme  a  adopter,  pour  les  indemnites, 


The  deputy  judges  must  sit  side  by  side  with 
the  regular  judges :  they  would  be  appointed  for 
the  purpose  of  enlarging  the  Court.  In  the  interests 
of  the  prestige  which  the  Court  must  possess, 
steps  must  be  taken  to  avoid  giving  the  impression 
that  the  deputy  judges  held  a  position  inferior  to 
that  of  the  regular  judges ;  therefore  they  must  be 
given  an  equal  salary.  M.  de  Lapradelle, 
however,  laid  most  emphasis  upon  the  fact  that 
deputy  judges  would  be  deprived  of  their  ordinary 
occupation  just  like  the  regular  judges.  This  would 
perhaps  be  not  so  much  on  account  of  actual 
work,  but  in  view  of  the  obligation,  under  which 
they  would  be  placed,  to  hold  themselves  at  the 
disposal  of  the  Court  for  possible  work. 

6.  M.  de  Lapradelle  then  addressed  M. 
Ricci-Busatti.  He  said  that  the  latter's  pro- 
posal was  part  of  a  perfectly  logical  system ;  but, 
as  the  fundamental  idea  of  this  system  had  been 
discarded,  the  results  of  the  system  must  likewise 
be  discarded.  M.  Ricci-Busatti  had  said  that 
it  would  be  inadmissible  to  pay  large  salaries  to 
judges  who  worked  but  little;  but  M.  de  Lapra- 
delle pointed  out  that  if  the  judges  were  unoccupied 
it  would  not  be  their  fault,  but  that  of  the  Governments 
for  not  submitting  their  cases  to  the  Court.  The 
existence  of  a  Court  consisting  of  highly  paid  judges 
would  tend  to  make  the  States  feel  an  obligation 
to  make  use  of  it;  thus  the  fact  of  giving  the 
judges  high  salaries  would  become  a  guarantee 
for  the  employment  of  the  Court  and  its  judges. 

M.  ADATCI,  for  his  part,  preferred  M.  L  o  de r's 
system,  according  to  which  the  amount  of  the 
salary  would  be  fixed  in  the  statute  of  the  Court. 
The  Committee  had  thorough  knowledge  of  the 
question  and  could  devote  conscientious  consid- 
eration to  it,  whereas  the  Council  would  only 
have  the  time  to  consider  it  superficially.  Under 
these  circumstances  the  Council  would  expect  the 
Committee  to  submit  a  proposal  concerning  the 
salaries,  and  the  Committe  would  fail  in  its  duty 
if  it  did  not  do  so. 

He  agreed  with  M.  deLapradelle  concerning 
the  position  of  the  deputy  judges :  the  two  classes 
of  judges  should  be  assimilated. 

M.  Adatci  laid  emphasis  on  the  question  of 
travelling  expenses.  This  was  very  important  in 
connection  with  obtaining  good  judges  from  distant 
countries,  such  as  Japan,  and  must  not  be  passed 
over  lightly. 

Mr.  ROOT  thought  that  the  discussion  had 
clearly  brought  out  the  difficulties  which  had  led 
Lord  Phillimore  and  himself  to  adopt  the 
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la  formula  qui  se  retrouve  aux  articles  21  et  22 
du  projet  Root — Phillimore. 

II  fait  observer  que  le  chiffre  de  £>  6000  lui  a  ete 
sugger6  par  Lord  Phillimore  dans  des  conver- 
sations privees.  Le  chiffre  de  6000  florins,  mentionne 
dansle  projet  de  1 907,  est  naturellement  inadmissible. 

II  sera  extrgmement  difficile  pour  le  Comite  de 
se  mettre  d'accord  sur  un  chiffre.  Le  Comite  n'est 
pas  en  possession  de  toutes  les  informations  neces- 
saires  pour  pouvoir  soumettre  au  Conseil  une  pro- 
position determinee.  Le  resultat  auquel  on  arrivera 
sera  forcement  de  la  nature  d'un  compromis ;  ce 
sera  une  conciliation  entre  deux  forces,  celle  de 
ceux  qui  resolvent  et  celle  de  ceux  qui  donnent. 
Cette  transaction  doit  e~tre  faite  par  des  represen- 
tants  de  ces  deux  forces,  tandis  que  les  membres 
du  Comite  n'en  representent  aucune :  il  s'agit  d'une 
affaire,  et  d'une  affaire  qui  n'est  pas  tres  simple  parce 
que  les  conditions  a  regler  sont  tres  differentes; 
les  frais  pour  un  juge  hollandais  et  les  depenses 
que  devrait  faire  un  juge  japonais  sont  toutes 
autres. 

Mr.  Root  ajoute  qu'independamment  du  resultat 
auquel  on  arriverait,  on  rencontrerait  des  objec- 
tions. II  y  aura,  au  sein  du  Conseil  et  de  1'Assem- 
blee, les  me'mes  divergences  qu'au  Comit6;  or 
ceux  qui  ne  seraient  pas  favorables  a  la  proposi- 
tion du  Comite  concernant  les  traitements,  devien- 
draient  des  ennemis  du  plan  tout  entier.  C'est 
pourquoi  Mr.  Root  pr6fere  laisser  la  d6cision  au 
Conseil  ou  a  1'Assemblee  de  la  Societe  des  Nations ; 
mais  il  ne  veut  pas  choisir  lui-meme  entre  ces 
deux  organes. 

Mr.  Root  reconnait  que  les  observations  de 
M.  de  Lapradelle  1'invitent  a  penser  qu'il  faut 
augmenter  1'importance  des  juges  suppleants.  II 
est  dispose  a  abandonner  la  position  qu'il  a  prise 
precedemment  en  ce  qui  concerne  le  droit  pour 
les  juges  suppleants,  de  prendre  part  a  1'election 
du  President  de  la  Cour.  II  est  dispose  a  donner 
ce  droit  aux  juges  suppleants  afin  de  donner  aux 
pays  dont  ils  sont  les  ressortissants,  1'impression 
qu'ils  sont  representes  a  la  Cour  par  des  personnes 
d'une  dignite  egale  a  celle  des  juges  titulaires. 

D'autre  part,  Mr.  Root  prie  M.  de  Lapra- 
delle de  considerer  s'il  ne  pourrait  pas  abandonner 
I'id6e  de  laisser  en  blanc  dans  le  texte  du  projet 
du  Comite  le  montant  du  traitement  des  juges. 
Ce  blanc  donnerait  1'impression  facheuse  que  le 
Comite  a  tache  de  se  mettre  d'accord  sans  y 
reussir,  et  rendrait  aussi  le  document  incomplet. 
Ne  vaudrait-il  pas  mieux  expliquer  clairement  que 
la  somme  doit  e"tre  fixee  par  le  Conseil  ou  par 
1'Assemblee?  En  tous  cas  on  peut  se  decider  pour 
1'un  de  ces  deux  organes,  puisque  le  Pacte  ne 
contient  aucune  disposition  qui  resolve  ce  point. 


wording,  dealing  with  salary  and  allowances,  con- 
tained in  Articles  2  i  and  22  of  the  R  o  o  t — 
Phillimore  plan. 

He  said  that  the  amount  .(,  6.000  had  been 
mentioned  to  him  by  Lord  Phillimore  in  a 
private  conversation.  The  sum  of  6.000  florins, 
mentioned  in  the  plan  of  1907,  was  naturally 
quite  out  of  the  question. 

It  would  be  extremely  difficult  for  the  Committee 
to  agree  upon  a  figure.  It  was  not  in  possession  of 
all  the  information  necessary  to  enable  it  to  submit  a 
definite  proposal  to  the  Council.  The  result  eventually 
arrived  at  would  necessarily  be  of  the  nature  of  a 
compromise  between  two  opposing  forces:  those 
who  received  and  those  who  paid.  This  bargain  must 
be  made  between  representatives  of  the  two  forces ; 
but  the  members  of  the  Committee  represented 
neither.  It  was  a  matter  of  business  and  not  a 
very  simple  one  at  that;  as  the  conditions  to  be 
dealt  with  were  very  different.  The  expenses  incur- 
red by  a  Dutch  judge  and  a  Japanese  judge  respec- 
tively would  be  on  an  altogether  different  plan. 

Mr.  Root  added  that,  no  matter  what  result 
were  arrived  at,  there  would  always  be  objections. 
The  same  differences  of  opinion  would  exist  in 
the  Council  and  Assembly  as  in  the  Committee, 
and  those  who  objected  to  the  Committee's  proposal 
concerning  salaries,  would  oppose  the  whole  plan. 
For  this  reason  Mr.  Root  preferred  to  leave  the 
decision  to  the  Council  or  the  Assembly  of  the 
League  of  Nations;  but  he  did  not  wish  to  choose 
between  these  two  bodies  himself. 

Mr.  Root  said  that  M.  de  Lapradelle's 
remarks  had  led  him  to  think  that  the  importance 
of  the  position  of  the  deputy  judges  should  be 
increased.  He  was  inclined  to  abandon  his  pre- 
vious standpoint  with  regard  to  the  question  as 
to  whether  the  deputy  judges  should  have  the 
right  to  take  part  in  the  election  of  the  President 
of  the  Court.  He  was  now  disposed  to  give  the 
deputy  judges  this  right,  in  order  to  make  their 
respective  countries  feel  that  they  were  represented 
upon  the  Court  by  Members  holding  a  position 
equal  to  that  of  the  regular  judges. 

On  the  other  hand,  Mr.  Root  asked  M.  de 
Lapradelle  to  reconsider  his  view  that  the 
amount  of  the  salary  to  be  given  to  judges  should 
be  left  blank  in  the  Committee's  draft  scheme.  Such 
a  blank  would  give  the  undesirable  impression  that 
the  Committee  had  tried  to  come  to  an  agreement 
and  failed;  further  the  document  would  appear  in- 
complete. Would  it  not  be  better  to  explain  clearly 
that  the  amount  was  to  be  fixed  by  the  Council 
or  the  Assembly?  In  any  case  they  could  decide 
in  favour  of  one  of  these  two  bodies,  since  the  Co- 
venant contained  no  provision  which  settled  the  point. 
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M.  DE  LAPRADELLE  remercie  Mr.  Root 
de  s'etre  rallie  a  son  idee  sur  la  situation  qu'il 
convient  de  donner  aux  juges  suppleants. 

Le  PRESIDENT  communique  au  Comite  une 
proposition  emanant  de  M.  Hagerup  et  relative 
au  traitement  des  juges ;  cette  proposition  est 
ainsi  concue : 

,,Les  juges  toucheront  un  traitement  annuel  a 
fixer  par  la  Societe  des  Nations.  Ce  traitement 
ne  peut  pas  changer  pendant  le  terme  du  mandat 
d'un  juge. 

Les  juges  suppleants  toucheront  dans  1'exercice  de 
leurs  fonctions  une  indemnit6  a  fixer  pour  chaque 
affaire  par  le  Conseil  de  la  Societe  des  Nations. 

Les  juges  et  juges  suppleants  qui  ne  resident 
pas  au  siege  de  la  Cour  auront  droit  a  une  in- 
demnite  pour  frais  de  voyage  necessites  par  1'ac- 
complissement  de  leurs  fonctions." 

M.  HAGERUP  explique  son  amendement.  II 
remarque  qu'on  est  d'accord  pour  eviter  de  fixer, 
dans  le  statut  de  la  Cour,  le  montant  de  1'indem- 
nite.  II  a  cru  devoir  laisser  ouVerte  dans  son  texte 
la  question  de  savoir  si  la  decision  doit  6tre  prise 
par  le  Conseil  ou  par  1'Assemblee :  personnellement 
il  serait  satisfait  que  Ton  donnat  la  decision  au 
Conseil,  a  cause  de  la  difficulte  d'obtenir  1'una- 
nirr.ite  necessaire  dans  1'Assemblee.  Si,  cependant, 
la  decision  du  Conseil  doit  egalement  6tre  prise 
a  1'unanimite,  51  peut  se  rallier  a  1'idee  de  donner 
la  decision  a  1'Assemblee. 


Le  PRESIDENT  suggere  1'idee  de  donner  la 
decision  a  la  majorite  de  1'Assemblee  sur  la  pro- 
position du  Conseil. 

En  reponse  a  une  question  de  M.  Ricci- 
Busatti,  le  President  constate  que  1'Assem- 
blee ne  pourra  qu'accepter  ou  rejeter  la  proposition 
du  Conseil.  Elle  pourra  cependant  jouer  un  r61e 
positif,  en  faisant  entendre  au  Conseil  que  telle  ou 
telle  proposition  lui  semble  agreable. 

Le  President  donne  lecture  d'un  nouveau 
texte  soumis  par  M.  Hagerup.  Ce  texte  est 
ainsi  concu : 

,,Les  juges  toucheront  un  traitement  annuel  a 
fixer  par  la  majorite  de  1'Assemblee  de  la  Societ6 
des  Nations,  sur  la  proposition  du  Conseil.  Ce 
traitement  ne  peut  etre  change  pendant  le  terme 
du  mandat  d'un  juge. 

Les  juges  supp!6ants  toucheront,  dans  1'exercice 
de  leurs  fonctions,  une  indemnite  a  fixer  pour 
chaque  affaire  par  1'Assemblee  de  la  Societe  des 
Nations  statuant  a.  la  majorite  des  voix  sur  la 
proposition  du  Conseil. 


M.  DE  LAPRADELLE  thanked  Mr.  Root  for 
having  adopted  his  view  of  the  position  that  should 
be  given  to  deputy  judges. 

The  PRESIDENT  communicated  to  the  Com- 
mittee a  proposal  concerning  the  salary  of  judges, 
made  by  M.  Hagerup,  which  was  as  follows: 

"  The  judge  shall  receive  an  annual  salary  to 
be  fixed  by  the  League  of  Nations.  This  salary 
cannot  be  altered  during  the  period  of  a  judge's 
appointment. 

The  deputy  judges,  for  the  actual  performance 
of  their  duties,  shall  receive  an  indemnity  to  be 
fixed  in  each  case  by  the  Council  of  the  League 
of  Nations. 

Judges  and  deputy  judges  who  do  not  reside 
at  the  seat  of  the  Court  shall  be  entitled  to  a 
refund  of  travelling  expenses  incurred  in  the  per- 
formance of  their  duties." 

M.  HAGERUP  explained  his  amendment.  He 
said  that  it  was  agreed  that  the  amount  of  salary 
should  not  be  determined  in  the  statute  of  the 
Court.  He  had  thought  it  better  to  leave  the 
question,  as  to  whether  the  point  was  to  be  decided 
by  the  Council  or  the  Assembly,  open  in  his  pro- 
posed wording.  Personally  he  was  in  favour  of 
allowing  the  Council  to  decide,  on  account  of  the 
difficulty  of  obtaining  the  necessary  unanimity  in 
the  Assembly.  If,  however,  the  decision  of  the 
Council  must  also  be  unanimous,  he  was  prepared 
to  accept  the  idea  of  giving  the  right  of  decision 
to  the  Assembly. 

The  PRESIDENT  suggested  that  the  question 
should  be  decided  by  a  majority  in  the  Assembly 
upon  a  proposal  submitted  by  the  Council. 

In  answer  to  a  question  of  M.  Ricci-Busatti, 
the  President  said  that  the  Assembly  would 
only  be  able  to  accept  or  refuse  the  Council's  pro- 
posal. It  might  however  take  a  more  active  part, 
by  informing  the  Council  that  such  or  such  a 
proposal  would  be  acceptable  to  it. 

The  President  read  another  wording  sub- 
mitted by  M.  Hagerup.  This  amendment  was 
as  follows: 

"The  judges  shall  receive  an  annual  salary  to 
be  fixed  by  a  majority  of  the  Assembly  of  the 
League  of  Nations  upon  a  proposal  made  by  the 
Council.  This  salary  shall  not  be  altered  during 
the  period  of  a  judge's  appointment. 

The  deputy  judges  shall,  for  the  actual  perfor- 
mance of  their  duties,  receive  an  indemnity  to  be 
fixed  in  each  case  by  the  majority  vote  of  the 
Assembly  of  the  League  of  Nations,  upon  a 
proposal  made  by  the  Council. 
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Les  juges  ou  juges  suppleants  qui  ne  resident 
pas  au  siege  de  la  Cour  auront  droit  a  une  indem- 
nit6  pour  frais  de  voyage  necessites  par  1'accom- 
plissement  de  leurs  fonctions." 

M.  RICCI  BUSATTI  constate  qu'en  proposant 
que  1'Assemblee  statue  a  la  majorit6  des  voix,  on 
propose  en  me'me  temps  un  amendement  a  1'article 
5  du  Pacte  ;  d'ailleurs  il  n'a  pas  d'objection  a  faire 
a  cette  proposition. 

M.  LODER  attire  1'attention  sur  la  necessit6 
de  donner  le  me'me  traitement  a  tous  les  juges 
siegeant  en  me'me  temps. 

M.  ALTAMIRA  propose  d'inserer  dans  I'amen- 
dement  de  M.  Hagerup  une  formule  qui  indique 
que  1'indemnite  des  juges  est  egale,  tout  com  me 
leur  situation. 

Mr.  ROOT  s'oppose  a  cette  idee.  II  faut  pou- 
voir  tenir  compte  de  la  difference  entre  les  depenses 
que  les  divers  membres  auront  a  supporter,  et 
aussi  de  la  chert6  de  la  vie;  en  general,  Mr.  Root 
ne  voudrait  pas  imposer  trop  de  restrictions  a  la 
Societe  des  Nations  relativement  a  la  decision 
qu'elle  doit  prendre. 

Le  PRESIDENT  observe  que  le  texte  de  M. 
Hagerup  distingue  entre  traitement  et  indemnite 
et  donne  aux  juges  titulaires  un  traitement  fixe, 
tandis  que  les  suppleants  ne  recevront  qu'une 
indemnite.  C'est  la  difference  fondamentale  entre 
1'idee  de  M.  Hagerup  et  celle  de  M.  de 
Lapradelle. 

Le  President  propose  qu'on  procede  au  vote 
sur  le  traitement  a  donner  aux  juges  titulaires, 
reserve  faite  des  frais  de  voyage.  Quant  aux  autres 
parties  de  1'amendement  de  M.  Hagerup,  il  y 
a  plusieurs  points  sur  lesquels  il  faut  se  mettre 
d'accord : 

1 .  La  decision  doit-elle  e"tre  prise  par  1' Assem- 
blee   statuant   a   la   majorit6  des  voix  sur  la  pro- 
position du  Conseil? 

2.  Comment   sera    fixee .  1'indemnite   des  juges 
suppleants  ? 

3.  Comment  faut-il  exprimer  que,  le  traitement 
une  fois  fix6  pour  un  juge  determine,  le  montant 
en    doit   etre  maintenu  comme  minimum  pendant 
la  duree  du  mandat  de  ce  juge? 

M.  ALTAMIRA  votera  le  texte  a  la  condition 
que  dans  le  rapport  soit  clairement  exprimee  1'im- 
portance  que  le  Comite  attribue  aux  traitements 


Judges  or  deputy  judges  who  do  not  reside  at 
the  seat  of  the  Court  shall  be  entitled  to  a  refund 
of  travelling  expenses  incurred  in  the  performance 
of  their  duties." 

M.  RICCI-BUSATTI  stated  that  a  proposal 
that  the  Assembly  should  decide  by  a  majority 
would  amount  to  a  proposal  to  amend  Article  5  of 
the  Covenant;  however  he  had  no  objection  to 
make  to  the  proposal. 

M.  LODER  called  attention  to  the  necessity  of 
giving  the  same  salary  to  all  judges  silting  at  the 
same  time. 

M.  ALTAMIRA  proposed  that  a  clause  should 
be  inserted  in  M.  Hager  up's  amendment,  indicating 
that  the  emoluments  and  position  of  judges  would 
alike  be  equal. 

Mr.  ROOT  opposed  this.  It  must  be  possible 
to  take  into  consideration  the  difference  between 
the  expenses  of  the  various  members,  and  also 
the  cost  of  living.  Generally  speaking,  Mr.  Root 
did  not  want  to  impose  too  many  restrictions  upon 
the  freedom  of  the  decision  to  be  taken  by  the 
League  of  Nations. 

The  PRESIDENT  pointed  out  that  M.  Hage- 
rup's  wording  distinguished  between  salary  and 
indemnities.  It  gave  the  regular  judges  a  fixed 
salary,  whereas  the  deputy  judges  would  only 
receive  an  indemnity.  That  was  the  essential  differ- 
ence between  M.  Hager  up's  idea  and  that  of 
M.  de  Lapradelle. 

The  President  proposed  that  a  vote  should 
be  taken  upon  the  salary  to  be  given  to  regular 
judges,  reserving  the  question  of  travelling  expenses. 
Concerning  the  other  parts  of  M.  Hager  up's 
amendment  there  were  several  points  upon  which 
an  agreement  had  yet  to  be  reached : 

1.  Should  the  Assembly  decide  by  a  majority 
upon  the  proposal  of  the  Council? 

2.  How  should  the  payment  of  deputy  judges 
be  fixed? 

3.  How   could  it  be  best  expressed  that,  once 
the  salary  of  a  certain  judge  has  been  fixed,  the 
amount    fixed  must  be  considered  as  a  minimum 
during  the  period  of  his  appointment? 

M.  ALTAMIRA  said  that  he  would  vote  for 
the  text  of  the  proposal,  provided  that  the  impor- 
tance attached  by  the  Committee  to  the  salary 
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des  juges.  La  dignite  et  la  consideration  sociale 
d'un  ibnctionnaire  a  ete  et  sera  toujours  propor- 
tionnelle  au  traitement  qu'ilre9oit;  c' est- a- dire  a  la 
situation  economique.  II  faut  aussi  considerer  que, 
en  general,  les  jurisconsultes  ne  sont  pas  riches. 
II  faut  s'assurer,  enfin,  le  concours  des  hommes 
les  plus  eminents  en  leur  faisant  connaitre  qu'ils 
jouiront  d'une  situation  economique  vraiment  avan- 
tageuse,  d'autant  plus  que  les  juges  de  la  Cour 
future,  tels  que  nous  les  desirons,  seront  tenus  de 
quitter  et  peut-etre  de  perdre  pour  toujours,  les 
moyens  d'existence  qu'ils  avaient  dans  leur  pays. 


Le  PRESIDENT  met  au  vote  le  premier  alinea 
de  I'amendement  de  M.  Hagerup.  Get  amende- 
ment  est  adopte  sauf  redaction  et  sauf  la  question 
des  frais  de  voyage.  II  est  convenu  que  1'indica- 
tion  faite  par  M.  A 1 1  a  m  i  r  a  sera  prise  en  con- 
sideration pour  le  texte  du  rapport. 


M.  RICCI-BUSATTI  s'est  abstenu. 

Le  PRESIDENT  ouvre  la  discussion  sur  le 
second  alinea  de  I'amendement  de  M.  Hagerup. 
Cet  alinea  a  trait  a  1'indemnite  a  donner  aux  juges 
suppleants. 

M.  HAGERUP  apprecie  les  observations  de 
M.  de  Lapradelle;  il  ne  tient  pas  au  mot  in- 
demnite.  Mais,  d'autre  part,  il  ne  croit  pas  que 
1'opinion  publique  comprenne  pourquoi  on  donne- 
rait  aux  suppleants,  qui  ne  travaillent  pas,  le  meme 
traitement  qu'aux  juges  titulaires.  Les  juges  sup- 
pleants ne  resideront  pas  necessairement  a  La  Haye: 
le  projet  Root — Phillimore  prevoit,  dans  son 
article  26,  qui  fixe  le  quorum  definitif  a  sept  juges, 
1'absence  de  plusieurs  juges  titulaires  avant  qu'il 
soit  necessaire  d'appeler  des  juges  suppleants. 


Le  PRESIDENT  fait  remarquer  que  dans  le 
systeme  adopte,  le  premier,  et  peut-etre  le  second 
des  juges  suppleants,  pourront  venir  si6ger  quel- 
quefois,  tandis  que  les  autres  n'auront  presque  rien 
a  faire.  Dans  ces  conditions,  le  President  ne  peut 
pas  etre  favorable  a  1'idee  de  mettre  tous  les  juges 
suppleants  sur  un  pied  d'egalit6  avec  les  juges 
titulaires. 

M.  DE  LAPRADELLE  admet  que  cette  ob- 
servation est  tres  serieuse.  II  r6pond  a  celle  de 
M.  Hagerup  en  remarquant  que  la  Cour  doit 
toujours  commencer  a  sieger  avec  neuf  juges.  D'ail- 
leurs,  les  juges  suppleants  ne  se  trouveront  pas 


of  the  judges  was  clearly  expressed  in  the  report. 
The  dignity  and  social  position  of  an  official  were, 
and  always  would  be,  in  proportion  to  the  salary 
he  received,  that  is,  in  proportion  to  his  financial 
position.  It  must  also  be  remembered  that,  as 
a  rule,  jurisconsults  were  not  rich.  In  order  to 
ensure  that  the  most  distinguished  men  would 
compete  for  these  posts,  they  must  know  that 
they  would  have  an  advantageous  financial  po- 
sition ;  especially  as  the  judges  of  the  future  Court, 
according  to  the  Committee's  views,  would  be 
bound  to  give  up,  and  perhaps  lose  altogether, 
their  means  of  livelihood  in  their  own  country. 

The  PRESIDENT  put  the  first  Paragraph  of 
M.  Hagerup's  amendment  to  the  vote.  It  was 
adopted,  subject  to  amendment  in  wording;  the 
question  of  travelling  expenses  was  left  undecided. 
It  was  agreed  that  the  suggestions  made  by 
M.  Altamira  would  be  taken  into  consideration 
in  the  report. 

M.  RICCI-BUSATTI  abstained  from  voting. 

The  PRESIDENT  opened  the  discussion  of  the 
second  Paragraph  of  M.  Hagerup's  amendment. 
This  Paragraph  dealt  with  the  indemnities  to  be 
paid  to  deputy  judges. 

M.  HAGERUP  appreciated  M.  de  Lapra- 
d  e  1 1  e's  remarks ;  he  did  not  insist  on  the  word 
"indemnite"  (indemnity),  but,  on  the  other  hand, 
he  did  not  think  that  public  opinion  would  under- 
stand why  the  same  salary  was  given  to  deputy 
judges,  who  did  not  work,  as  to  regular  judges. 
The  deputy  judges  would  not  necessarily  live  at 
the  Hague.  The  Root — Phillimore  plan,  in 
Article  26,  which  fixed  the  quorum  at  seven  judges, 
made  allowance  for  the  absence  of  several  regular 
judges  before  it  would  become  necessary  to  sum- 
mon deputy  judges. 

The  PRESIDENT  pointed  out  that  in  the  system 
adopted,  the  first,  and  possibly  the  second,  deputy 
judges  would  sometimes  take  their  seats,  whereas 
the  others  would  have  practically  nothing  to  do. 
Under  these  circumstances,  the  President  could 
not  look  favourably  upon  the  idea  of  putting  all 
the  deputy  judges  upon  the  same  footing  as  the 
regular  judges. 

M.  DE  LAPRADELLE  admitted  that  this  was 
a  very  important  point  of  view.  In  answer  to 
M.  Hagerup  he  said  that  the  Court  must  always 
commence  its  sittings  with  nine  judges.  Besides,  the 
deputy  judges  would  not  necessarily  reside  near  the 
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n6cessairement   pres   de  la  Haye;  ils  seront  dans  Hague,  they  would  be  in  different  countries,  pos- 

des  pays   differents,   peut-6tre  tres  eloignes,  d'ou  sibly  very  remote,  whence  it  would  be  difficult  and 

il   serait   difficile,    parfois   impossible,  de  les  faire  sometimes   impossible   for  them  to  come  at  short 

venir   d'urgence,    lorsqu'on   en    aurait   besoin.    Ils  notice,  when  needed.    They  must  therefore  be  avai- 

devront  done  6tre  disponibles  a  La  Haye.   Me'me  lable  at  the  Hague.    Even  if  there  were  no  other 

s'il   n'y   avait   pas   d'autres  raisons,  leur  presence  reasons  for  it,  their  presence  there  would  be  highly 

serait  hautement  desirable,  presque  necessaire,  arm  desirable,  if  not  necessary,  in  order  to  give  them 

de   leur   donner    I'opportunit6    de  se   pen6trer  de  the  opportunity  of  saturating  themselves  with  the 

1'esprit   de  justice   Internationale,  dont  le  tribunal  spirit  of  international  justice  evolved  by  the  Court, 
sera  le  promoteur.  It  was  extremely  important,  from  the  point  of  view 

II  est  d'une  importance  extreme  pour  le  recru-  of  the  recruiting  of  the  Court,  that  young  judges 

tement    de    la    Cour    que    le  jeune   magistral  ait  should  have  the  opportunity  of  following  the  work 

1'occasion    d'en    suivre   les  travaux  sans  y  si6ger.  of  the  Court  without  sitting  on  it.     Further,  these 

Or,    ces  jeunes   magistrals    qui   se  formeront  aux  young  judges,  who  were  to  train  ihemselves  up  for 

affaires,  doivenl  6tre  les  meilleurs,  tout  comme  les  the  business  of  the  Court,  must  be  the  best,  just  as 

juges  tilulaires  doivent  e"tre  les  meilleurs.   Mais  on  the  regular  judges  must  be  the  best.     Good  deputy 

ne   peut   assurer   de   bons  juges   suppleants   sans  judges,  however,  could  not  be  obtained,  unless  they 

leur  donner  un  traitemenl  egal  a  celui  des  juges  were   given   a  salary  equal  to  that  of  the  regular 

tilulaires.  judges. 

M.  RICCI-BUSATTI  Irouve  les  observations  de         M.  RICCI-BUSATTI  thought  that  M.  de  Lapra- 

M.  de  Lapradelle  tres  justes  el  ires  serieuses.  d ell e's  remarks  were  very  true  and  very  important. 

II    croit    aussi    fort    importante    1'observalion    du  He  ihought  that  the  remarks  of  the  President 

President.    II  faul  concilier  les  deux  poinls  de  were  also  of  greal  importance.  The  two  points  of 

vue,  et  on  pourra  le  faire  en  donnanl  a  lous  les  view    musl    be    reconciled    by    some    means ;   this 

juges  un  traitement  proportionnel  a  leurs  services,  might  be  done  by  giving  all  the  judges  a  salary  in 

proportion  to  their  services. 

Mr.   ROOT  fait  valoir  que  le  bon  sens  s'oppose          Mr.  ROOT  pointed  out  that  it  was  contrary  to 

a  1'idee   de   donner   le    me'me  traitement   a   ceux  common    sense   to   give  the  same  rate  of  pay  to 

qui  font  un  travail  effectif  et  a  ceux  qui  ne  sont  pas  those  who  did  the  actual  work  and  to  those  who 

obliges  de  travailler  ni  de  renoncer  a  leurs  ancien-  were  neither  obliged  to  work,  nor  to  give  up  their 

nes  occupations,   mais  qui  viennent  seulement  pour  former  occupations,  but  came  simply  to  learn.     It 

s'instruire.    II    serait  du  reste  impossible  pour  les  would  also  be  an  impossible  situation  for  the  regular 

juges  lilulaires  d'etre,  me'me  dans  la  chambre  des  judges  to  be  conlinually  surrounded  by  student  judges, 

deliberations,    entoures    de    juges    eleves.    II    croit  even  when  considering  their  judgments.    He  thought 

d'ailleurs    qu'on   doit  donner  une  large  indemnite  thai  a  large  indemnity  should  be  given  to  ihe  deputy 

aux  juges  suppleants  pour  les  p6riodes  ou  ils  sonl  judges  for  the  periods  during  which  they  were  called 

appeles    a   servir,    me'me   une  indemnity    qui,    par  upon  to  do  duty,  possibly  one  which,  in  daily  rate, 

jour,  depasse  celle  des  juges  titulaires.  Avant  lout,  would  exceed  the  salary  of  regular  judges.    Above 

il  ne  faut  pas  restreindre  la  Iiberl6  du  Conseil  el  all,  no  restriction  must  be  put  upon  the  freedom 

de  1'Assemblee  dans  la  determination  des  traitements  of  the  Council  and  the  Assembly  to  determine  the 

et  des  indemnites.  salaries  and  indemnities. 

M.    HAGERUP   desire   preciser   la  divergence         M.  HAGERUP  wished  to  define  the  difference 

d' opinion    qui   existe  entre  lui  et  M.  de  Lapra-  of  opinion  existing  between  him  and  M.  de  Lap r a- . 

delle.  Dans  le  systeme  de  M.  de  Lapradelle,  delle.  According  to  M.  de  Lapradelle's  system, 

les   juges  suppleants  se  trouveront  toujours  a  La  the  deputy  judges  would  always  be  at  ihe  Hague. 

Haye.    Le    sysleme    de    M.    Hagerup  est  tout  M.    Hagerup's  system  was  quite  different.     He 

autre.    II    croil    que,    puisque    le    President    saura  thought,    that,    since    the    President  would  always 

d'avance  quels  sont  les  cas  qui  devront  etre  juges  know  beforehand  what  cases  were  to  be  tried  by 

par    la    Cour,    lors    d'une    session    determinee,  il  the  Court  at  a  particular  session,  he  would  know 

pourra  connaitre,  en  temps  utile,  quels  juges  seront  in  good  time  which  judges  would  be  unable  to  sit, 

empeches    de    sieger    et    prendre   les  dispositions  and  could  take  the  necessary  steps  to  replace  them, 

necessaires    pour    les    remplacer.    Les    seuls    cas  The  only  unforeseen  contingencies  would  be  cases 

imprevus   sont   ceux  de  maladie  ou  de  deces  qui  of  illness    or  death  occurring  during  the  session ; 
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pourraient  se  produire  au  cours  de  la  session ; 
mais  pour  ces  cas  1'article  26  du  projet  Root — 
Phillimore  fournit  une  soupape  de  surete  suf- 
fisante  en  stipulant,  en  cas  de  necessite,  un  quorum 
minimum  de  sept  juges. 

M.  DE  LAPRADELLE  se  demande  si  la 
consequence  des  objections  qui  ont  ete  presentees 
ne  serait  pas  la  suppression  des  juges  suppleants 
et  I'elargissement  du  nombre  des  juges  titulaires. 
La  situation  est  difficile.  Un  juge  titulaire  vient 
a  mourir  et  un  juge  suppleant  est  appele  a  sieger 
en  attendant  1 'election  d'un  nouveau  titulaire.  Ce 
suppleant  restera  suppleant  et  h'aura  pas  la  situa- 
tion d'un  titulaire.  Ouelle  situation  faut-il  lui  donner 
au  point  de  vue  economique?  Le  regime  auquel 
on  le  soumettra  sera,  ou  bien  trop,  ou  bien  trop 
peu  avantageux,  mais  toujours  injuste:  trop  avan- 
tageux  si  on  lui  donne  plus  par  jour  qu'aux  autres 
juges,  trop  peu  avantageux  si  on  le  maintient  dans 
son  regime  d'exception. 

M.  de  Lapradelle  croit  qu'il  faut  tenir  compte 
non  pas  du  travail  que  les  juges  auront  a  faire, 
mais  des  occupations  qu'ils  ont  dii  laisser.- 

On  veut  pour  juges  suppleants  des  hommes 
eminents ;  or  ces  hommes  eminents  doivent  faire 
les  me'mes  renonciations  que  les  autres  puisqu'ils 
doivent  toujours  £tre  prepares  a  abandonner  les 
travaux  qui  leurs  sont  imposes  par  leur  profession. 
Mais  si  Ton  demande  aux  suppleants  les  memes 
renonciations  qu'aux  titulaires,  et  aussi  les  memes 
qualifications,  il  faut  leur  donner  un  traitement 
egal.  11  faut  se  regler  non  pas  d'apres  ce  qu'on 
leur  demandera,  mais  d'apres  ce  qu'on  pourra  leur 
clemander. 

La  decision,  si  elle  etait  prise,  de  trailer  les  juges 
titulaires  et  les  supp!6ants  sur  un  pied  d'egalite, 
n'entrainerait  qu'une  augmentation  de  d6pense 
minime,  en  raison  du  petit  nombre  des  suppleants, 
et  elle  aurait  1'avantage  de  contribuer  a  maintenir 
la  haute  qualite  et  le  prestige  de  la  Cour. 


LORD  PHILLIMORE  propose  de  laisser  la 
decision  a  la  Societe  des  Nations  en  adoptant  le 
tcxte  propos6  par  M.  Hagerup.  II  trouve  que 
1'idee  suggeree  par  M.  de  Lapradelle  ne  tient 
pas  suffisamment  compte  des  exigences  pratiques. 
En  Angleterre,  lorsqu'une  vacance  se  produit  dans 
la  Cour  d'Assises,  on  appelle  un  membre  eminent 
du  barreau  a  sieger  sur  un  pied  d'egalit6  avec  les 
autres  juges,  sous  le  nom  de  Commissaire  du  Roi. 
Ce  Commissaire  du  Roi  re9oit  une  indemnite  de 
£>  500. —  par  assise.  Cette  somme  est  consid6ree 
suffisamment  large  pour  1'indemniser  des  pertes 
qu'il  doit  subir,  en  abandonnant  temporairement 


but  Article  26  of  the  Root— Phillimore  plan,  by 
providing,  if  need  be,  for  a  quorum  of  seven  judges, 
allowed  a  sufficient  margin  for  such  cases. 


M.  DE  LAPRADELLE  wondered  whether  the 
objections,  which  had  been  put  forward,  would 
not  result  in  the  suppression  of  the  deputy  judges, 
and  in  an  increased  number  of  regular  judges. 
It  was  a  difficult  position.  A  regular  judge  died, 
and  a  deputy  judge  was  called  upon  to  take 
his  seat,  pending  the  election  of  a  new  regular 
judge.  This  deputy  judge  would  remain  a  deputy, 
and  would  not  have  the  position  of  a  regular  judge. 
What  should  be  his  position  from  a  financial  point 
of  view?  The  intended  system  would  either  be  too 
advantageous,  or  not  sufficiently  so ;  in  either 
case,  it  would  be  unfair ;  it  would  be  too  advan- 
tageous, in  that  he  was  receiving  more  per  diem 
than  the  other  judges,  not  sufficiently  advantageous, 
in  that  he  continued  to  be  a  deputy  only. 

M.  de  Lapradelle  thought  that  the  occupations 
which  the  judges  had  had  to  give  up  should  be  consid- 
ered, and  not  the  work  that  they  would  have  to  do. 

Distinguished  men  were  required,  as  deputy 
judges ;  these  distinguished  men  would  have  to 
make  the  same  sacrifices  as  the  others,  since 
they  would  always  have  to  be  prepared  to  abandon 
their  professional  work.  But,  if  the  deputies  were 
called  upon  to  make  the  same  sacrifices  as  the 
regular  judges,  and  also  to  have  the  same  qualifi- 
cations, they  must  be  given  an  equal  salary.  The 
guiding  principle  must  be,  not  that  which  was 
actually  asked  of  them,  but  that  which  might  be 
asked  of  them. 

.  If  it  were  decided  to  pay  the  judges  and 
deputy  judges  alike,  the  increase  in  expenses  thus 
involved  would  be  very  slight,  since  the  deputy 
judges  were  very  few  in  number,  while  such  a 
decision  would  help  to  maintain  the  quality  and 
the  prestige  of  the  Court. 

LORD  PHILLIMORE  proposed  to  leave  the 
decision  to  the  League  of  Nations,  by  adopting 
M.  Hagerup's  proposed  wording.  He  thought 
that  M.  de  Lapradelle's  idea  did  not  take 
sufficient  account  of  practical  requirements.  In 
England,  when  a  vacancy  occurs  in  an  Assize 
Court,  a  distinguished  member  of  the  Bar  is  called 
upon  to  sit  in  a  position  of  equality  with  the  other 
judges,  and  is  called  "  Kings  Commissioner". 
This  Commissioner  received  the  fixed  payment  of 
£  500. —  for  the  Assizes.  This  sum  is  considered 
sufficient  to  indemnify  him  for  the  losses  which 
he  must  undergo  by  temporarily  abandoning  his 
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sa  profession,  pour  sieger  com  me  juge.  La  situation 
qu'il  recpit  comme  Commissaire  est  tres  honorable. 
Lord  Phillimore  pense  que  la  Societe  des 
Nations,  en  prenant  sa  decision,  doit  s'inspirer  des 
memes  idees. 

Le  PRESIDENT  met  aux  voix  le  second  alinea 
des  amendements  de  M.  Hagerup. 

M.  FERNANDES  demande  la  parole.  II  re- 
marque  qu'il  y  a  dans  1' alinea  une  contradiction : 
la  decision  de  laisser  toute  la  determination  a  la 
Societe  des  Nations  ne  cadre  pas  avec  1'emploi 
du  terme  ,,traitement",  dans  le  premier  alinea,  et 
le.  terme  ..indemnite"  dans  le  second.  Celui-ci,  en 
outre,  limite  les  honoraires  des  juges  supp!6ants 
en  les  proportionnant  aux  affaires  auxquelles  ils 
prennent  part.  Ce  sont  des  differences  qui  tracent 
un  cadre  d'avance  et  ne  laissent  pas  la  question 
entiere  a  la  decision  de  la  Societe  des  Nations, 
comme  on  en  a  generalement  exprime  le  desir. 


M.  HAGERUP  est  dispos6  a  substituer  au 
second  alinea  le  mot  ,,traitement"  au  mot  ,,indem- 
nite".  II  est  egalement  dispose  a  supprimer  1'ex- 
pression  ,,pour  chaque  affaire". 

M.  DE  LAPRADELLE  demande  au  President 
de  donner  lecture  du  texte  du  second  alinea  tel 
qu'il  se  trouve  amende. 

Le  PRESIDENT  lit  le  texte  suivant:  „ les  juges 
suppliants  toucheront,  dans  1'exercice  de  leurs 
fonctions,  une  indemnite  a  fixer  par  1' Assemble 
de  la  Societe  des  Nations,  statuant  a  la  majorite 
des  voix  sur  la  proposition  du  Conseil." 

M.  DE  LAPRADELLE  declare  qu'il  votera 
centre  ce  texte  a  cause  du  mot  indemnite. 


M.  FERNANDES  souleve  la  question  de  1'ordre 
dans  lequel  les  suppleants  seront  appeles  a  si6ger. 


LORD  PHILLIMORE  renvoie  a  1'article  26 
du  projet  Root — Phillimore. 

Le  PRESIDENT  met  aux  voix  1'alinea  2  de 
1'amendement  de  M.  Hagerup.  Get  amendement 
est  adopte.  MM.  de  Lapradelle,  Ricci- 
Busatti  et  Altamira  se  sont  abstenus. 

Le  President  ouvre  la  discussion  sur  1'alinea 
3  de  1'amendement  de  M.  Hagerup. 


profession  to  sit  as  a  judge.  His  position  as 
Commissioner  is  a  very  honourable  one.  Lord 
Phillimore  thought  that  the  League  of  Nations 
should  base  its  decision  upon  the  same  idea. 


The  PRESIDENT  put  the  second  Paragraph 
of  M.  Hagerup's  amendment  to  the  vote. 

M.  FERNANDES  asked  permission  to  speak. 
He  pointed  out  that  there  was  a  contradiction  in 
file  Paragraph  ;  the  decision  to  leave  the  questions 
to  be  settled  by  the  League  of  Nations  did  not 
quite  accord  with  the  employment  of  the  word 
"salary"  in  the  first  Paragraph  and  the  word 
"  indemnity"  in  the  second.  The  latter,  in  addition, 
limits  the  emoluments  of  the  deputy  judges  by 
making  them  proportionate  to  the  cases  in  which 
they  take  part.  These  are  differences  which  would 
give  more  than  an  indication  of  the  line  to  be 
taken  and  would  not  leave  the  whole  question  to 
be  decided  by  the  League  of  Nations,  as  was 
generally  desired. 

M.  HAGERUP  felt  inclined  to  substitute,  in  the 
second  Paragraph,  the  word  "  salary"  for  the  word 
"indemnity".  He  was  equally  willing  to  leave  out 
the  expression  "in  each  case". 

M.  DE  LAPRADELLE  asked  the  President 
to  be  good  enough  to  read  the  second  Paragraph 
in  its  amended  form. 

The  PRESIDENT  read  the  French  of  thefollowing: 
"  The  deputy-judges  shall,  for  the  actual  perform- 
ance of  their  duties,  receive  an  indemnity  to  be  fixed 
by  a  majority  vote  of  the  Assembly  of  the  League 
of  Nations,  upon  a  proposal  made  by  the  Council." 

M.  DE  LAPRADELLE  stated,  that  he  would 
vote  against  this  on  account  of  the  word  "  in- 
demnity". 

M.  FERNANDES  raised  the  question  as  to  the 
order  in  which  the  deputies  would  be  called  upon 
to  do  duty. 

LORD  PHILLIMORE  referred  him  to  the  26th 
Article  of  the  Root — Phillimore  plan. 

The  PRESIDENT  put  the  second  Paragraph  of 
M.  Hagerup's  amendmentto  the  vote.  Thisamend- 
ment  was  adopted.  MM.  de  Lapradelle,  Ricci- 
Busatti  and  Altamira  abstained  from  voting. 

The  President  then  commenced  the  dis- 
cussion of  the  3rd  Paragraph  of  M.  Hagerup's 
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Apres  une  courte  discussion  sur  les  avantages 
respectifs  du  systeme  d'un  bareme  et  de  celui  de 
1'envoi  de  notes  concernant  les  frais  de  voyage, 
on  se  met  d'accord  pour  laisser  a  la  Societe  des 
Nations  le  choix  entre  ces  deux  systemes. 

M.  ANZILOTTI  fait  observer  que  la  Societ6 
des  Nations  a  deja  adopte  le  systeme  des  notes 
de  voyage. 

L'alinea  3  de  1'amendement  de  M.  Hagerup 
est  adopte.  • 

M.  DE  LAPRADELLE  souleve  la  question  de 
savoir  si  les  me'mes  incompatibilites  seront  appli- 
cables  aux  juges  suppleants  qu'aux  juges  titulaires. 


Le  PRESIDENT  donne  lecture  de  1'article  10 
du  projet  Root — Phillimore  qui  traite  de  cette 
question.  A  son  avis,  d'apres  ce  texte,  le  juge 
suppleant  doit  e"tre  considere  comme  libre  d'exercer 
certaines  fonctions  qui  sont  incompatibles  avec  la 
position  d'un  juge  titulaire;  il  pourra,  par  exemple, 
servir  comme  avocat  ou  conseil  dans  des  litiges 
internationaux.  Le  President  croit  qu'il  serait 
utile  en  tout  cas  d'indiquer  dans  le  texte  de  1'ar- 
ticle qu'il  n'a  trait  qu'aux  juges  titulaires. 

M.  HAGERUP,  au  contraire,  croit  qu'il  faut 
assimiler  les  juges  suppleants  aux  juges  titulaires, 
en  ce  qui  regarde  I'incompatibilit6. 

M.  DE  LAPRADELLE  est  du  meme  avis.  En 
ne  soumettant  pas  les  suppleants  a  certaines 
incompatibilites,  on  s'exposerait  a  avoir  des  juges 
suppleants  qui  pourraient  compromettre  la  Cour. 
Lorsqu'on  a  1'honneur  d'etre  appele  a  La  Haye, 
on  doit  laisser  toute  occupation  qui  puisse  etre 
consideree  comme  incompatible;  par  exemple  on 
ne  doit  pas  donner  des  consultations :  c'est  juste- 
ment  cette  necessite  qui  constitue  une  des  difficultes 
du  recrutement  des  juges  suppleants. 


M.  LODER  fait  observer  qu'aux  Pays-Bas  cette 
incompatibilite  n'existe  pas. 

M.  HAGERUP  demande  quelle  sera  la  situation 
d'un  diplomate. 

LORD  PHILLIMORE  pense  d'accord  avec 
Mr.  Root,  que  la  question  des  incompatibilit6s 
concernant  les  suppleants  est  peu  importante.  II 
trouve  cependant  preferable  d'assimiler  les  juges 
suppliants  aux  juges  titulaires. 


amendment.  After  a  short  discussion  upon  the 
respective  merits  of  a  schedule  system  and  that 
of  submitting  statements  of  travelling  expenses,  it 
was  agreed  to  leave  the  choice  between  these  two 
systems  to  be  made  by  the  League  of  Nations. 

M.  ANZILOTTI  pointed  out  that  the  League 
of  Nations  had  already  adopted  the  latter  system. 

The  third  Paragraph  of  M.  Hagerup's  amend- 
ment was  adopted. 


M.  DE  LAPRADELLE  raised  the  question  as 
to  whether  the  same  rules  concerning  incompatible 
duties  would  be  applicable  to  deputy  judges  and 
to  regular  judges. 

The  PRESIDENT  read  Article  10  of  the  Root— 
Phillimore  plan,  which  dealt  with  this  question. 
In  his  opinion,  according  to  this  clause,  the  deputy 
judges  must  be  considered  free  to  undertake  certain 
duties  which  were  incompatible  with  the  position 
of  a  regular  judge.  They  could  for  instance  act 
as  advocate  or  counsel  in  international  disputes. 
The  President  thought  that  in  any  case  it  would 
be  advisable  to  make  it  clear  in  the  wording  that 
the  Article  only  referred  to  regular  judges. 

M.  HAGERUP,  on  the  contrary,  thought  that 
deputy  judges  should  be  subject  to  the  same  rules 
concerning  incompatible  duties  as  regular  judges. 

M.  DE  LAPRADELLE  was  of  the  same  opinion. 
If  the  deputy  judges  were  allowed  to  undertake 
any  kind  of  duties  without  certain  restrictions,  there 
would  be  a  danger  that  some  of  them  might  com- 
promise the  position  of  the  Court.  Anyone,  who 
had  the  honour  to  be  summoned  to  the  Hague, 
must  give  up  any  occupation  which  could  be  con- 
sidered as  incompatible ;  for  instance,  advisory 
opinions  must  not  be  given :  this  necessity  in  par- 
ticular formed  one  of  the  main  difficulties  of  re- 
cruiting deputy  judges. 

M.  LODER  pointed  out  that  this  was  not  regarded 
as  an  incompatible  function  in  Holland. 

M.  HAGERUP  asked  how  a  diplomat  would 
be  situated. 

LORD  PHILLIMOTE  thought,  as  also  did  Mr. 
Root,  that  the  question  of  incompatible  functions 
was  unimportant,  with  regard  to  the  deputy  judges. 
He  thought,  however,  that  it  would  be  preferable 
to  class  the  deputy  and  regular  judges  together. 
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Mr.  ROOT  croit  qu'il  n'y  a  pas  de  danger  a 
laisser  la  question  sans  fitre  reglee,  parce  que 
personne  ne  depassera  les  limites  de  ce  qui  est 
convenable  a  cet  egard.  II  fait  observer  la  ressem- 
blance  qu'il  y  a  entre  le  probleme  devant  lequel 
on  se  trouve  maintenant  place,  et  celui  qu'on  a 
eu  a  r6soudre  en  1907,  lorsqu'il  s'agissait  des 
membres  de  la  Cour  d'Arbitrage;  ces  membres 
peuvent  en  effet,  a  certains  points  de  vue,  6tre 
considers  comme  des  suppleants,  puisqu'ils  ne 
sont  appeles  a  si6ger  que  dans  des  cas  particuliers. 
La  solution  adoptee  en  1907  est  exprim6e  dans 
1'article  62  de  la  Convention  sur  le  reglement  pa- 
cifique  des  conflits  internationaux.  La  formule  em- 
ploy6e  dans  cet  article  est  la  suivante: 

,,Les  membres  de  la  Cour  Permanente  ne  peu- 
vent exercer  les  fonctions  d'agents,  conseils  ou 
avocats,  qu'en  faveur  de  la  Puissance  qui  les  a 
nommes  membres  de  la  Cour." 

Mr.  Root  trouve  cette  formule  suffisante  pour 
les  besoins  actuels. 

Le  PRESIDENT  fait  observer  que  le  texte 
appuye  par  Mr.  Root  a  ete  introduit  en  1907; 
il  ne  se  trouve  pas  dans  la  Convention  de  1899. 
Aussi  le  Pr6sident  reserve-t-il  son  opinion  a 
cet  egard.  En  1899  on  a  trouve  exagere  de  res- 
treindre  de  cette  facon  la  Iibert6  des  membres  de 
la  Cour.  II  rappelle  que  sur  200  membres  de  la 
Cour  d'Arbitrage,  seulement  une  vingtaine  ont  ef- 
fectivement  exerce  une  fonction  d'arbitre. 


Mr.  ROOT  declare  qu'il  est  dispose  a  adopter 
une  formule  qui  assimilerait,  au  point  de  vue  des 
incompatibility's,  les  juges  suppleants  aux  juges 
titulaires. 

Le  PRESIDENT  met  aux  voix  la  formule  pro- 
posee  par  Mr.  Root,  c'est-a-dire  la  formule  qui  se 
trouve  dans  Part.  62  de  la  Convention  de  1907. 

Cette  formule  est  adoptee. 

Le  President,  rappelant  la  communication 
qu'il  a  faite  4  la  seance  precedente  au  sujet  du 
texte  franc,ais  de  la  formule  relative  aux  incompa- 
tibilites,  sur  laquelle  les  membres  du  Comite  se 
sont  mis  d'accord,  donne  lecture  d'une  traduction 
franchise  de  cette  formule,  prepar6e  par  le  Secre- 
tariat ;  cette  formule  est  ainsi  con^ue : 

,,L'exercice  par  les  membres  de  la  Cour,  pen- 
dant la  duree  de  leur  mandat,  de  toute  fonction 
qui  releve  de  la  direction  politique,  soit  nationale, 
soit  internationale,  des  divers  Etats,  est  declare 
incompatible  avec  leur  fonction  de  juge." 

Elle  est  approuvee. 

Le  President  ouvre  la  discussion  sur  1'art.  23 
du  projet  Root — Phillimore. 


Mr.  ROOT  thought  there  would  be  no  danger 
in  leaving  the  question  without  a  definite  ruling, 
since  nobody  would  transgress  the  generally  accepted 
principles  upon  the  subject.  He  drew  attention 
to  the  resemblance  which  existed  between  the  present 
problem  and  that  which  had  to  be  solved  in  1907, 
with  reference  to  the  members  of  the  Court  ot 
Arbitration  ;  these  members  could  in  some  respects 
all  be  considered  as  deputies,  since  they  were  only 
called  upon  to  sit  in  special  cases.  The  solution 
adopted  in  1907  was  contained  in  Article  62  of 
the  Convention  for  the  peaceful  settlement  of  in- 
ternational disputes.  The  wording  used  in  this 
article  was  as  follows : 

"  The  members  of  the  Permanent  Court  may 
not  act  as  agents,  counsel  or  advocates  except  on 
behalf  of  the  Power  which  appointed  them  members 
of  the  Court." 

Mr.  Root  thought  this  wording  sufficient  for 
the  present  needs. 

The  PRESIDENT  pointed  out  that  the  wording 
advocated  by  Mr.  Root  had  been  introduced  in 
1907;  it  was  not  contained  in  the  Convention  ot 
1899.  The  President  also  reserved  his  opinion 
concerning  it.  In  1899  it  had  been  thought  un- 
necessary to  limit  in  this  way  the  freedom  of 
action  of  members  of  the  Court  of  Arbitration. 
He  recalled  the  fact  that,  of  the  200  members 
of  the  Court  of  Arbitration,  only  20  have  actually 
done  duty  as  arbitrators. 

Mr.  ROOT  said  he  was  prepared  to  accept  a 
wording  which  would  class  the  deputy  judges  with 
the  regular  judges  for  the  purpose  of  the  rules 
governing  incompatible  functions. 

The  PRESIDENT  took  a  vote  upon  the  formula 
proposed  by  Mr.  Root,  that  is  to  say,  the  formula 
contained  in  Article  62  of  the  Convention  of  1907. 

This  wording  was  adopted. 

The  President  recalled  the  announcement  he 
had  made  at  the  last  meeting  concerning  the  French 
version  of  the  formula  upon  which  the  members 
of  the  Committee  had  agreed,  dealing  with  incom- 
patible functions,  and  read  a  French  translation  of 
this  formula  prepared  by  the  Secretariat,  which 
was  as  follows : 

"  L'exercice  par  les  membres  de  la  Cour,  pendant 
la  duree  de  leur  mandat,  de  toute  fonction  qui 
releve  de  la  direction  politique,  soit  nationale,  soit 
internationale,  des  divers  Etats,  est  declare  incom- 
patible avec  leur  fonction  de  juge." 

It  was  approved. 

The  President  then  laid  Article  23  of  the 
Root — Phillimore  plan  before  the  Committee. 
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LORD  PHILLIMORE  remarque  que  1'article 
17  de  1'avant-projet  du  President  contient  une 
disposition  d'apres  laquelle  les  Etats  Membres  de 
la  Societe  des  Nations  sont  tenus  de  supporter  les 
frais  de  la  Cour  par  parts  egales.  La  meme  dis- 
position se  trouve  dans  le  projet  des  Cinq  Puis- 
sances. Le  projet  Root — Phillimore  n'a  pas 
adopte  cette  formule,  craignant  qu'on  n'imposat  aux 
Etats  vraiment  petits  un  fardeau  trop  lourd. 

M.  LODER  fait  observer  que  la  disposition  du 
projet  des  Cinq  Puissances  avait  etc  adoptee  en 
vue  de  souligner  1'egalite  des  Etats. 

On  est  d'accord  pour  laisser  a  la  Societe  des 
Nations  le  soin  de  distribuer  les  frais. 

M.  HAGERUP  souleve  la  question  de  la  situ- 
ation des  Etats  qui  ne  sont  pas  Membres  de  la 
Societe  des  Nations,  mais  qui  ont  pourtant  signe 
la  Convention  etablissant  la  Cour. 

On  est  d'accord  pour  considerer  que  cette 
question  doit  etre  traitee  lors  de  la  discussion  des 
regies  de  procedure. 

Le  PRESIDENT,  ouvrant  la  discussion  sur 
1'article  24  du  projet  Root — Phillimore,  souleve 
la  question  de  savoir  s'il  ne  faut  pas  indiquer  que 
la  Cour  aura  la  faculte  de  sieger  ailleurs.  II  attire 
1'attention  sur  la  formule  inseree  dans  1'article  13 
de  son  avant-projet. 

LORD  PHILLIMORE  pense  qu'il  est  evident 
que,  si  les  Parties  se  mettent  d'accord  pour  le 
demander,  la  Cour  pourra  sieger  ailleurs  qu'a  La 
Haye.  II  ne  trouve  pas  qu'il  soit  n6cessaire  de 
donner  une  indication  speciale  a  ce  sujet. 


M.  DE  LAPRADELLE  est  d'avis  que,  puisque 
c'est  la  Societe  des  Nations  qui  fixe  le  siege  de 
la  Cour,  c'est  egalement  elle  qui  doit  decider  si 
la  Cour  peut  se  transporter  ailleurs  dans  un  cas 
d6termine. 

En  reponse  a  une  question  posee  par  M.  Ricci- 
Busatti,  LORD  PHILLIMORE  declare  que  lors- 
qu'il  y  a  accord  entre  les  parties  et  la  Cour, 
celle-ci  pourra  sans  aucun  doute  transferer  son  siege. 

M.  RICCI-BUSATTI  declare  qu'il  peut  accepter 
le  texte  du  projet  Root — Phillimore  sous  le 
benefice  de  la  declaration  de  Lord  Phillimore. 

Mr.  ROOT  s'oppose  formellement  a  donner  aux 
Parties  et  a  la  Cour  le  droit  de  transferer  le  siege 
de  la  Cour  dans  un  cas  determine.  Ce  qui  fait  la 


LORD  PHILLIMORE  said  that  Article  17  of 
the  President's  draft  scheme  contained  a  clause 
according  to  which  the  States  Members  of  the  League 
of  Nations  were  bound  to  contribute  to  the  expenses 
of  the  Court  in  equal  shares.  The  same  clause  was 
to  be  found  in  the  Five  Power  Plan.  The  Ro  ot — 
Phillimore  plan  had  not  adopted  this  provision, 
fearing  that  too  heavy  a  burden  would  be  thereby 
imposed  upon  the  really  small  States. 

M.  LODER  pointed  out  that  the  clause  in  the 
Five  Power  plan  had  been  adopted  in  order  to 
emphasise  the  equality  of  States. 

It  was  agreed  to  leave  the  task  of  allotting 
shares  in  the  expenses  to  the  League  of  Nations. 

M.  HAGERUP  raised  the  question  of  the  position 
of  States  which  were  not  Members  of  the  League 
of  Nations,  but  which  had  signed  the  Convention 
establishing  the  Court. 

The  Committee  agreed  that  this  question  should 
be  dealt  with  when  the  rules  of  procedure  were 
considered. 

The  PRESIDENT,  in  laying  Article  24  of  the 
Root — Phillimore  plan  before  the  Committee, 
raised  the  question  as  to  whether  a  provision  should 
not  be  included  giving  the  Court  the  right  to  sit 
elsewhere.  He  drew  attention  to  the  clause  con- 
tained in  Article  13  of  his  plan. 

LORD  PHILLIMORE  thought  that  it  was 
obvious  that,  if  the  parties  mutually  agreed  to 
make  a  request  to  this  effect,  the  Court  could  sit 
elsewhere  than  at  the  Hague.  He  did  not  think 
it  necessary  to  insert  any  special  provision  to 
this  effect. 

M.  DE  LAPRADELLE  thought  that,  as  it  was 
the  League  of  Nations  which  would  fix  the  seat 
of  the  Court,  the  League  should  also  decide  whether 
the  Court  could  move  elsewhere  in  any  particular 
case. 

In  answer  to  a  question  put  by  M.  R  i  c  c  i- 
Busatti,  LORD  PHILLIMORE  said  that  if  the 
parties  and  the  Court  were  agreed  upon  the  point, 
the  latter  could  undoubtly  sit  elsewhere. 

M.  RICCI-BUSATTI  said  that  he  could  now 
accept  the  wording  of  the  Root — Phillimore 
plan,  thanks  to  Lord  Phillimore's  statement. 

Mr.  ROOT  was  definitely  opposed  to  giving 
the  parties  and  the  Court  the  right  to  transfer  the 
seat  of  the  Court  for  a  particular  case.  The 
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difference  entre  la  Cour  permanente  de  Justice  et 
la  Cour  d'Arbitrage,  c'est  precisement  que  les 
membres,  et  avant  tout  le  President,  de  la  pre- 
miere se  trouveront  toujours  a  La  Haye,  et  que 
les  parties  sauront  toujours  ou  s'adresser.  On  doit 
se  borner  a  dire  que  le  siege  de  la  Cour  est 
6tabli  ii,  la  Haye. 


Le  PRESIDENT  releve  la  difference  entre  le 
transfert  du  siege  de  la  Cour  et  certains  deplace- 
ments  momentanes  qui  peuvent  £tre  necessaires. 
II  fait  egalement  observer  qu'aux  termes  de  1'article 
7  du  Pacte  de  la  Societ6  des  Nations,  celle-ci 
peut  transferer  son  siege. 

M.  DE  LAPRADELLE  fait  valoir  que  cet  argu- 
ment parle  en  faveur  de  1'adoption  de  la  formule 
simple  qui  se  trouve  a  1'article  24  du  projet 
R  o  o  t — P  h  i  1 1  i  m  o  r  e. 

Le  PRESIDENT  met  aux  voix  cette  formule. 
Elle  est  adoptee. 

La  s6ance  est  Iev6e  a  i  2.40  heures  de  1'apres-midi. 


essential  difference  between  the  Permanent  Court 
of  Justice  and  the  Court  of  Arbitration  lay  in  the 
fact  that  the  members,  and  in  particular  the  Pre- 
sident, of  the  former  would  always  be  present  at 
the  Hague,  and  that  parties  would  always  know 
where  to  make  application.  All  that  should  be 
said  was  that  the  seat  of  the  Court  would  be 
established  at  the  Hague. 

The  PRESIDENT  drew  a  distinction  between 
the  transfer  of  the  seat  of  the  Court  and  temporary 
removals  which  might  lie  necessary.  He  also 
pointed  out  that,  according  to  the  terms  of  Article  7 
of  the  Covenant  of  the  League  of  Nations,  the 
League  could  transfer  its  seat. 

M.  DE  LAPRADELLE  pointed  out  that  this 
argument  was  in  favour  of  the  adoption  of  the 
simple  wording  contained  in  Article  24  of  the 
Root  —  Ph  ill  i  more  plan. 

The  PRESIDENT  put  this  wording  to  the  vote. 
It  was  adopted. 

The  meeting  closed  at   12.40  p.m. 


Le  President: 

Brn.  DESCAMPS. 


Le  Secretaire-General  : 

sivnf    D.  ANZILOTTI. 


The  President  : 

(signed)  Brn.  DESCAMPS 

The  Secretary-  General  : 

(signed)  D.  ANZILOTTI. 
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23'EME  SEANCE  (non-publique), 

tenue  au  Palais  de  la  Paix,  a   La  Haye, 

le  13  juillet  1920. 


23RD  MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  July  13th,  1920. 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents :  tous  les  membres  du  Comite 
(a  1'exception  de  M.  B  evil  aqua);  M.  Fernan- 
des;  Mr.  James  Brown  Scott;  les  secre- 
taires particuliers  du  Baron  D  esc  amps  et  de 
M.  A  date  i,  les  membres  du  Secretariat. 

La  seance  est  ouverte  a  9.40  heures  du  matin. 

Le  PRESIDENT  prend  la  parole.  II  dit  que 
les  membres  du  Comite  forment  une  famille  de 
jurisconsultes  associes  pour  la  realisation  d'un  grand 
but  et  unis  par  une  sincere  amide.  L'un  d'eux 
va  quitter  le  Comite  pour  quelques  jours  afin 
d'aller  celebrer  une  fete  qui  rappelle  pour  lui  de 
nombreuses  annees  de  bonheur  familial. 

Le  President  demande  la  permission  de 
devancer  un  peu  1'heure  qui  va  sonner  pour  offrir 
a  ce  membre,  avant  son  depart,  les  plus  cordiales 
felicitations  de  ses  collegues  et  tous  les  voeux  qu'ils 
forment  en  ce  moment  pour  lui  et  pour  les  siens. 
Les  membres  du  Comite  sont  heureux  detrouverune 
occasion  de  lui  exprimer  les  sentiments  de  haute 
estime  et  de  vive  affection  qu'ils  ont  pour  rhomme 
eminent  qui  a  rendu,  non  seulement  a  son  pays, 
mais  au  monde  international  les  plus  importants  ser- 
vices. Le  President  prie  Lord  Phillimore 
au  nom  des  membres  du  Comite,  de  presenter  a 
Lady  Phillimore,  avec  leurs  respectueux  hom- 
mages,  1'expression  des  sentiments  qu'il  vient  d'ex- 
primer. 


LORD  PHILLIMORE  remerciele  President 
de  ses  aimables  paroles. 

Le  PRESIDENT  declare  qu'il  a  deux  propo- 
sitions a  communiquer : 

i.  Une  proposition  signee  par  Mr.  Root  et 
par  lui-meme,  concernant  la  convocation  d'une 
conference  a  la  Haye  pour  1'avancement  du  droit 
international.  II  en  donne  lecture  (voir  annexe  i). 


BARON  DESCAMPS  in  the  chair. 

Present :  all  the  members  of  the  Committee 
(except  M.  Bevilaqua);  M.  Fernandes;  Mr. 
James  Brown  Scott;  the  private  secretaries 
of  Baron  Descamps  and  M.  A d a t c i ;  the 
members  of  the  Secretariat. 

The  meeting  opened  at  9.40  a.m. 

The  PRESIDENT  opened  the  discussion.  He 
said  that  the  members  of  the  Committee  were  a 
family  party  of  jurisconsults  met  together  to  ac- 
complish a  great  object  and  united  by  ties  of 
true  friendship.  One  of  their  number  was  about 
to  leave  the  Committee  for  a  few  days  to  celebrate 
an  anniversary  which  would  remind  him  of  many 
years  of  domestic  happiness. 

The  President  asked  permission  to  offer 
this  Member,  before  his  departure,  the  somewhat 
premature  but  most  cordial  congratulations  of  his 
colleagues,  and  all  good  wishes  for  the  happiness 
of  him  and  his  family.  The  members  of  the  Com- 
mittee were  happy  to  have  the  opportunity  of 
giving  expression  to  the  high  esteem  and  real 
affection  which  they  felt  for  the  distinguished  man 
who  had  rendered  such  important  services,  not 
only  to  his  own  country  but  to  international 
society.  The  President  on  behalf  of  the  mem- 
bers of  the  Committee  asked  Lord  Phillimore 
to  present  their  respects  to  Lady  Phillimore, 
and  to  convey  to  her  the  congratulations  and  good 
wishes  he  had  just  expressed. 

LORD  PHILLIMORE  thanked  the  P  r  e  s  i  d  e  n  t 
for  his  kindness. 

The  PRESIDENT  said  that  he  had  two  pro- 
posed amendments  to  bring  to  the  notice  of  the 
Committee: 

i .  A  proposal  signed  by  Mr.  Root  and  himself, 
concerning  the  calling  of  a  Conference  at  The  Hague 
for  the  advancement  of  international  law.  He  read 
this  proposal.  (See  Annex  i). 
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2.  Une  proposition  faite  par  le  President 
relative  a  lY;tablissement  d'une  Haute  Cour  de 
Justice  Internationale,  chargee  de  juger  les  crimes 
contre  le  droit  des  gens  universel.  (Cette  propo- 
sition est  reproduite  a  1'annexe  2).  En  1'introduisant, 
le  President  rappelle  que  dans  la  seance  de  la 
veille,  il  avail  attire  1'attention  sur  le  projet  qu'il 
avait  depose  au  debut  des  travaux  du  Comit6,  a 
la  demande  de  Mr.  Root,  et  ou  se  trouve  une 
disposition  concernant  1'institution  d'une  Haute 
Cour  de  Justice  Internationale,  appe!6e  a  juger  les 
crimes  contre  1'ordre  public  international  et  contre 
le  droit  des  gens  universel.  (Voir  annexe  au  proces- 
verbal  du  2 1  juin :  projet  d'organisation  de  la 
Justice  Internationale,  articles  3  et  4). 

II  desire  appeler  1'attention  du  Comite  sur  cette 
disposition  et  indiquer  brievement  pourquoi  il  la 
considere  comme  n'etant  pas  etrangere  au  but  que 
poursuit  le  Comite,  a  litre  de  complement  neces- 
saire  de  1' organisation  de  la  justice  internalionale. 

Et,  d'abord,  peut-il  exister  des  crimes  contre 
le  droit  des  gens  universel,  c'est  a  dire  tels  que 
la  securite  de  lous  les  Etats  se  trouve  atteinte  par 
de  tels  attenlats? 

Le  droit  international  connait  de  tels  crimes,  et 
1'experience  prouve,  malheureusement,  qu'ils  ne 
sont  pas  un  mythe  dans  1'histoire  des  rapports 
internationaux,  specialement  en  temps  de  guerre. 
La  constitution  me*me  de  la  Societe  des  Nations 
sur  des  bases  positives  fournit  d'ailleurs  un  terrain 
nouveau,  sur  lequel  on  peut  se  representer  la  per- 
petration de  tels  crimes ;  par  exemple,  des  attentats 
contre  des  institutions  d'un  caractere  essentiellement 
international,  comme  le  Conseil  de  la  Soci6te  des 
Nations.  Ce  n'est  pas  seulement  un  Etat,  ce  sont 
tous  les  Etats,  Membres  de  cette  Societe,  qui  pour- 
raient,  dans  certains  cas,  se  trouver  atteints  par 
de  tels  attentats. 

Et  ici  se  pose  une  seconde  question :  faut-il 
attendre  que  de  tels  attentats  soient  commis  pour 
organiser  a  leur  egard  une  juridiction  ex  post  facto? 
Au  sens  du  President,  il  est  plus  sage  d'or- 
ganiser  une  juridiction  qui  n'ait  a  aucun  point  de 
vue,  le  caractere  d'une  vindicte  apres  coup,  et  dont 
1'existence  seule  puisse  exercer  une  action  preventive 
importante. 

Troisieme  question  :  comment  composer  une  telie 
juridiction  ? 

Le  meilleur  moyen  semble  bien  etre  que  le 
groupe  des  delegu6s  de  la  Cour  Permanente  d'Ar- 
bitrage  nomme  par  chaque  Etat,  d6signe  un  membre 
de  la  Haute  Cour,  car  ici  surtout  il  importe  que 
tous  les  Etats  soient  representes  et  que  le  but  de 
justice  internationale  poursuivi  demeure  a  1'abri 
des  influences  politiques  di verses. 

Quatrieme    question :    quelles    garanties  donner 


2.  A  proposal  submitted  by  the  President 
with  reference  to  the  establishment  of  a  High 
Court  of  International  Justice  for  the  purpose  of 
trying  crimes  against  the  universal  law  of  nations. 
(This  proposal  is  inserted  in  Annex  2).  In 
introducing  this  plan,  the  President  recalled 
the  fact  that  at  the  last  meeting  he  had  drawn 
attention  to  the  plan  which  he  had  handed  in  at 
the  commencement  of  the  Committee's  sittings,  at 
the  request  of  Mr.  Root,  in  which  a  clause  was 
contained  dealing  with  the  establishment  of  a 
High  Court  of  International  Justice  for  the  purpose 
of  trying  crimes  against  international  public  order 
and  against  the  universal  law  of  nations.  (See 
Annex  to  the  Proces- Verbal  of  2ist  June;  plan  for 
,the  organisation  of  International  Justice,  Articles 
'3  and  4). 

He  wished  to  call  the  Committee's  attention  to 
this  suggestion  and  to  indicate  shortly  the  reasons 
why  he  considered  that  it  was  not  unconnected 
with  the  object  which  the  Committee  had  in  view, 
but  a  necessary  complement  to  it  in  the  organisation 
of  international  justice. 

First  of  all  the  question  arises :  do  crimes  against 
the  law  of  nations  exist,  that  is  to  say,  crimes 
of  such  a  nature  that  the  security  of  all  States 
would  be  imperilled  by  them? 

International  Law  recognises  the  existence  of  such 
crimes,  and  experience  unfortunately  shows  that 
they  are  no  mere  myth  in  the  history  of  international 
affairs,  especially  in  war  time.  Further  the  forma- 
tion of  the  League  of  Nations  upon  a  definite  basis 
opens  up  a  new  field  in  which  the  perpetration  of 
such  crimes  is  conceivable ;  e.g.  outrages  against 
the  authority  of  institutions  of  an  essentially  inter- 
national character,  such  as  the  Council  of  the 
League  of  Nations.  In  certain  cases  not  merely  one 
particular  State,  but  all  States  which  are  Members 
of  this  League,  might  be  affected  by  such  acts. 

A  second  question  now  arises :  should  one  wait 
until  such  outrages  are  committed  and  then  orga- 
nise an  ex  post  facto  tribunal  to  deal  with  them  ? 
In  the  President's  opinion  it  would  be  wiser 
so  to  organise  a  tribunal  for  this  purpose  that  a 
prosecution  could  not  in  any  way  be  considered 
as  a  revenge,  and  that  the  very  existence  of  this  tri- 
bunal might  have  a  considerable  preventative  effect. 

Thirdly,  how  should  such  a  tribunal  be  composed  ? 

The  best  way  would  seem  to  be  for  each  group 
of  Delegates  appointed  by  a  particular  State  to 
the  Permanent  Court  of  Arbitration  to  nominate 
one  member  of  the  High  Court;  because  in  this 
case  it  is  particularly  essential  that  all  States  should 
be  represented,  and  that  the  aim  in  view — the 
administration  of  international  justice — should  be 
protected  from  all  political  influences. 
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concernant  le  fonctionnement  juste  et  opportun 
d'une  telle  juridiction?  L'intervention  necessaire  de 
1'Assemblee  ou  du  Conseil  de  la  Societe  des  Nations. 

Mise  en  mouvement  sur  leur  initiative,  la  Haute 
Cour  possederait  les  pouvoirs  appreciateurs  neces- 
saires  pour  caracteriser  le  delit,  appliquer  la  peine 
et  determiner  les  moyens  eventuellement  appropries 
a  1' execution  de  la  sentence.  Et  elle  determinerait 
par  un  reglement  d'ordre  sa  procedure. 

Telle  est,  dit  le  President,  I'economie  de  la 
disposition  qu'il  a  soumise  au  Comite  et  dont  il 
sollicite  la  prise  en  consideration  en  priant  les 
membres  d'y  voir,  non  une  proposition  du  Pre- 
sident qu'ils  ont  choisi  et  auquel  ils  ont  donne 
tant  de  marques  de  cordiale  deference,  mais  la 
simple  suggestion  d'un  membre  qui  appelle  1'at-. 
tention  de  ses  collegues  sur  un  point  qui  lui  parait 
meriter  une  particuliere  attention. 

Aucun  des  membres  n'ayant  pris  la  parole,  le 
President  demande  si  le  Comit6  desire  un 
echange  de  vues  au  sujet  de  la  proposition. 


M.  RICCI-BUSATTI  croit  qu'on  ne  pourrait 
discuter  cette  proposition  sans  en  avoir  le  texte 
sous  les  yeux.  Pour  cette  raison,  il  suggere  1'idee 
de  remettre  la  discussion  a  plus  tard. 

Le  PRESIDENT  ayant  declare  que  le  texte  sera 
distribue  au  cours  de  la  seance,  M.  RICCI-BUSATTI 
declare  qu'il  prefererait  que  la  discussion  fut  remise 
a  la  semaine  prochaine. 

M.  DE  LAPRADELLE  croit  que  1'institution 
proposee  vise  exclusivement  1'avenir. 


Le  PRESIDENT  confirme  cette  opinion.  II 
ajoute  que,  comme  les  nations  institueront  tot  ou 
tard  1'organisation  qu'il  vient  de  proposer,  il  vaut 
mieux  que  le  Comite  s'en  occupe  des  maintenant. 


M.  HAGERUP  ne  peut  pas  se  prononcer  sur 
le  fond  de  la  question.  Son  opinion  personnelle 
a  ete  exposee  par  lui,  il  y  a  deja  des  annees, 
dans  ses  cours  a  1'Universite.  II  tient  a  declarer 
que  la  guerre  n'a  aucunement  modifie  cette  opinion. 
Mais  il  trouve  que  la  question  est  en  dehors  du 
inandat  du  Comit6:  1'invitation  adressee  par  Sir 
Eric  Drummond  aux  membres  parle  seulement 
d'une  juridiction  internationale  qui  doit  6tre  ouverte 
aux  parties.  Si  le  mandat  avait  compris  la  creation 
d'une  Haute  Cour  de  Justice,  M.  Hagerup 


Fourthly,  what  guarantees  should  be  imposed  to 
ensure  the  just  and  timely  operation  of  such  a 
tribunal?  The  previous  intervention  of  the  Assem- 
bly or  the  Council  of  the  League  of  Nations  must 
be  stipulated. 

The  High  Court,  if  set  in  operation  on  the  ini- 
tiative of  these  bodies,  would  possess  the  necessary 
powers  to  define  the  crime,  to  impose  the  penalty 
and  to  determine  the  appropriate  means  for  the 
execution  of  the  sentence  in  each  case.  The  Court 
would  determine  its  procedure  by  rules  of  Court. 

Such,  said  the  President,  was  the  operation 
of  the  provision  which  he  had  submitted  to  the 
Committee,  and  which  he  begged  the  Committee 
not  to  consider  as  a  proposal  made  by  the  Presi- 
dent whom  they  had  chosen  and  to  whom  they 
had  paid  so  many  friendly  marks  of  respect,  but 
as  a  mere  suggestion  of  a  member  who  wished  to 
call  the  attention  of  his  colleagues  to  a  subject 
which  seemed  to  him  to  be  worthy  of  special 
consideration. 

As  none  of  the  Members  made  any  remarks,  the 
President  asked  whether  the  Committee  wished 
to  have  a  discussion  upon  this  proposal. 

M.  RICCI-BUSATTI  thought  that  it  was  not 
possible  to  discuss  the  proposal  without  having  the 
text  before  them.  For  this  reason  he  suggested 
that  the  discussion  should  be  postponed  until  later. 

The  PRESIDENT  stated  that  the  text  would 
be  distributed  during  the  meeting,  and  M.  RICCI- 
BUSATTI  said  that  he  would  prefer  that  the  dis- 
cussion should  be  postponed  until  the  following  week. 

M.  DE  LAPRADELLE  thought  that  the  pro- 
posed institution  was  only  intended  to  deal  with 
future  events. 

The  PRESIDENT  confirmed  this  opinion.  He 
added  that,  as  the  nations  would,  sooner  or  later, 
establish  the  institution  he  had  just  proposed,  it 
would  be  better  for  the  Committee  to  consider  the 
question  now. 

M.  HAGERUP  felt  that  he  could  not  commit 
himself  upon  the  principle  of  the  question.  His 
personal  opinion  he  had  already  expounded  many 
years  ago  in  his  lectures  at  the  University.  He 
wished  to  state  that  the  war  had  in  no  way  modified 
his  opinion.  He  thought,  however,  that  the  question 
was  outside  the  scope  of  the  Committee's  mandate ; 
the  invitation  sent  by  Sir  Eric  Drummond  to 
the  members  mentioned  only  an  international  tribunal 
to  which  parties  should  have  a  free  access.  If  the 
mandate  had  included  the  creation  of  a  High  Court 
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aurait  refuse  de  1'accepter,  et  si  le  Comite  entre  dans 
la  discussion  du  fond  de  la  question,  M.  Hagerup 
s'abstiendra  d'y  prendre  part;  si  necessaire,  il  se 
retirera  meme  du  Comite.  Bien  que  la  proposition 
du  President  ne  vise  que  1'avenir,  elle  est  incon- 
testablement  de  nature  politique;  quelle  que  ffit 
1'attitude  prise  par  lui,  lors  d'une  discussion  even- 
tuelle,  sa  responsabilite  serait  engagee ;  or  il  tient 
absolument  a  garder  sa  neutralite,  moins  pour  des 
raisons  personnelles,  que  parce  que  son  attitude 
pourrait,  dans  unecertaine  mesure,  engager  son  pays. 


Le  PRESIDENT  respecte  les  scrupules  de 
M.  Hagerup,  mais  il  se  trouve,  par  rapport  a 
lui,  dans  une  position  diametralement  opposee : 
s'il  avait  pu  prevoir  qu'on  tacherait  d'empecher 
la  discussion  de  la  question  de  1'etablissement  d'une 
Haute  Cour  de  Justice,  cette  perspective  eut  ete 
pour  lui  une  raison  de  plus  de  participer  aux 
discussions  du  Comite.  La  proposition  du  Presi- 
dent ne  s'occupe  pas  du  passe.  II  s'agit  de  prevenir 
la  perpetration  de  crimes  contre  le  droit  des  gens 
universel :  elle  n'est  que  le  complement  indispensable 
de  1'ceuvre  que  le  Comite  est  appele  a  accomplir. 


M.  DE  LAPRADELLE  a  6te  frappe  de  1'ob- 
jection  de  conscience  formulae  par  M.  Hagerup. 
Lorsqu'on  pose  une  question  de  conscience  on 
pose  en  me~me  temps  une  question  de  sentiment, 
et  cela  ne  pr£te  pas  a  discussion.  Cependant,  et 
afin  d'eviter  toute  equivoque,  M.  deLapradelle, 
en  se  pla9ant  a  son  tour  au  point  de  vue  de  la 
conscience,  demande  a  M.  Hagerup  de  retirer 
le  mot  de  neutralit6  qu'il  a  prononc6,  ce  mot 
etant  devenu  impropre,  puisqu'on  se  trouve  main- 
tenant  dans  la  Societe  des  Nations. 

M.  de  Lapradelle  a  eu,  a  une  certaine  epo- 
que,  1'esprit  du  belligerant,  mais  il  1'a  abandonne 
pour  1'esprit  du  citoyen  qui  est  entr6  dans  la 
Societe  des  Nations,  et  qui  veut  realiser,  dans  le 
cadre  de  la  Societe,  la  Paix  et  la  Justice. 

II  s'agit  maintenant  de  construire  1'avenir  et  non 
d'evoquer  le  passe.  On  ne  se  trouve  plus  devant 
des  crimes  determines,  on  ne  sait  pas  qui  seront 
les  auteurs  des  crimes  a  1'avenir ;  c'est  poucquoi 
on  peut  construire  une  Cour  in  absiracto.  La 
Societe  des  Nations  est  nee  des  souffrances  des 
peuples  et  a  pour  but  de  prevenir  la  rep6tition 
des  calamites  qui  lui  ont  donne  naissance.  Pour 
pouvoir  realiser  ce  but,  il  faut  une  organisation 
judiciaire  stable  qui  puisse  agir  contre  les  coupa- 
bles  d'attentats  a  la  justice  internationale,  de  quel- 
que  nationalit6  qu'ils  soient.  On  n'a  pas  encore 
assez  de  sang-froid  pour  pouvoir  regard er  le  passe; 


of  Justice,  M.  Hagerup  would  have  refused  to 
accept  it,  and  if  the  Committee  undertook  a  dis- 
cussion of  the  principle  of  the  question,  M.  Hagerup 
would  take  no  part  in  it.  If  necessary,  he  would 
even  retire  from  the  Committee.  Though  the  Pre- 
sident's proposal  only  referred  to  the  future,  it 
was  indisputably  of  a  political  nature.  Whatever 
attitude  he  might  adopt  if  a  discussion  were  to  take 
place,  he  would  be  held  responsible ;  he  insisted 
upon  maintaining  his  neutrality,  less  for  personal 
reasons  than  because  his  attitude  might,  to  some 
extent,  be  binding  upon  his  country. 

The  PRESIDENT  respected  M.  Hagerup's 
scruples  but  he  took  a  view  diametrically  opposed 
to  that  of  M.  Hagerup.  If  he  had  been  able  to 
foresee  that  an  attempt  would  be  made  to  prevent 
discussion  of  the  question  of  the  establishment  of 
the  High  Court  of  Justice,  this  circumstance  would 
have  been  for  him  an  additional  reason  for  taking 
part  in  the  Committee's  meetings.  The  President's 
proposal  did  not  concern  the  past.  Its  purpose  was 
to  prevent  the  perpetration  of  crimes  against  the 
law  of  nations :  it  was  but  the  indispensable  com- 
plement of  the  work  that  the  Committee  had  been 
called  upon  to  do. 

M.  DE  LAPRADELLE  had  been  struck  by  the 
conscientious  objections  expressed  by  M.  Hagerup. 
Conscientious  scruples  also  involved  a  question  of 
feeling,  and  that  did  not  lend  itself  to  discussion. 
Nevertheless  M.  de  Lapradelle,  in  order  to 
avoid  any  misunderstanding,  and  in  his  turn  raising 
a  conscientious  objection,  asked  M.  Hagerup  to 
withdraw  the  word  "  neutrality" :  this  word  was 
now  unsuitable  since  they  were  all  Members  ot 
the  League  of  Nations. 

M.  de  Lapradelle  had  at  one  time  felt  the 
belligerent  spirit,  but  he  had  discarded  it  and  now 
felt  as  a  citizen  of  the  League  of  Nations,  who 
wished  to  see  peace  and  justice  established  through 
the  instrumentality  of  the  League. 

It  was  now  a  question  of  building  up  the  future 
and  not  raking  up  the  past.  There  was  no  longer 
any  question  of  particular  crimes ;  no  one  knew 
who  would  be  the  perpetrators  of  the  crimes  in  the 
future,  and  therefore  a  Court  could  be  constructed 
in  absiracto.  The  League  of  Nations  was  born  of 
the  sufferings  of  the  nations,  and  its  object  was 
to  prevent  a  repetition  of  the  calamities  which 
gave  rise  to  its  creation.  For  the  achievement 
of  this  end  a  stable  judicial  organisation  was  re- 
quired which  could  take  action  against  those  guilty 
of  crimes  against  international  justice,  no  matter 
what  nation  they  belonged  to.  The  past  could 
not  yet  be  considered  as  coolly  and  impartially 
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mais  on  peut  en  avoir  bien  assez  pour  construire 
1'avenir,  en  assurant  1' organisation  de  la  justice 
Internationale  puisque  cette  justice  elle-mSme  existe. 
II  y  a  d'ailleurs  d'autres  crimes  centre  le  droit  inter- 
national universel  que  des  crimes  de  guerre.  On 
peut  done  proceder  en  regardant  1'avenir  sans  rien 
evoquer  du  passe.  M.  de  Lapradelle  croit  que, 
dans  cet  esprit,  la  conscience  de  M.  Hagerup 
et  la  sienne  peuvent  se  rencontrer. 


Le  PRESIDENT  declare  qu'il  fait  sienne  la 
d6claration  de  M.  de  Lapradelle. 

M.  HAGERUP  demande  la  parole  pour  expli- 
quer  clans  quel  sens  il  s'est  servi  du  mot  ,,neutra- 
lite".  II  dit  qu'il  n'a  pas  pense  a  la  neutralit6  entre 
deux  belligerants,  mais  a  celle  entre  deux  opinions 
divergentes.  II  apprecie  les  consid6rations  de  M. 
de  Lapradelle;  mais,  en  se  pkujant  a  un  point 
de  vue  theorique  et  pratique,  il  ne  concoit  pas 
comment  serait  fait  un  code  p6nal  international  ni 
comment  serait  organisee  1'application  des  peines. 
D'ailleurs,  il  n'a  pas  invoque,  comme  1'a  dit  M. 
de  Lapradelle,  des  raisons  de  sentiment.  II  a 
dit  que  la  question,  par  la  force  des  choses,  a 
assume  un  caractere  politique  et  qu'il  ne  peut  pas, 
comme  membre  de  cette  commission,  se  meler  de 
la  politique.  Cest  la  une  raison  qui  n'est  pas  sen- 
timentale  mais  tout  a  fait  pratique,  qui  s'ajoute 
pour  lui  a  la  raison  de  conscience,  ou  plutot  peut- 
©tre,  de  prudence,  qu'il  vient  d'exposer :  -  -  de 
prudence,  parce  qu'elle  engagerait  non  seulement 
sa  propre  attitude,  mais,  il  le  repete,  celle  de  son 
pays. 

M.  Hagerup  finit  en  rappelant  que  le  mandat 
qu'il  a  rec,u  de  la  Societ6  des  Nations  ne  comprend 
que  1'etablissement  d'une  Cour  de  Justice;  il 
demande  au  Comite  de  tenir  compte  de  ce  fait. 


M.  ALTAMIRA  declare  qu'il  se  rallie  comple- 
tement  a  la  proposition  du  President  et  au  com- 
mentaire  de  M.  deLapradelle.  Tel  a  6te  toujours 
son  point  de  vue,  celui  qui  1'a  guid6  en  ecrivant 
son  livre  sur  Ja  situation  de  1'Espagne  pendant  la 
guerre,  et  1'espoir  le  plus  cheri  de  son  esprit  en 
ce  qui  concerne  les  consequences  possibles  de  la 
terrible  lecon  re^ue  par  1'humanite.  II  pense  toute- 
fois  qu'il  faudrait  remplir  une  condition :  les  liens 
organiques  qui  a  coup  sur  existent  entre  la  propo- 
sition du  President  et  le  travail  qui  est  vis6  dans 
1':  mandat  des  membres  doivent  etre  expliques. 


as  necessary,  but  it  was  quite  possible  to  be  suf- 
ficiently impartial  to  build  uji  the  future  by  or- 
ganising International  Justice,  since  the  latter  was 
already  in  existence.  There  were  also  other  crimes 
against  International  Law  besides  crimes  against 
the  rules  of  war.  It  was  possible  therefore  to  make 
provision  for  the  future  without  stirring  up  memories 
of  the  past.  M.  de  Lapradelle  believed  that 
if  they  worked  in  this  spirit,  M.  Hagerup  and 
he  would  be  able  to  reconcile  their  respective 
consciences. 

The  PRESIDENT  declared  that  he  endorsed 
every  word  that  M.  de  Lapradelle  had  said. 

M.  HAGERUP  requested  permission  to  speak, 
in  order  to  explain  his  use  of  the  word  "neutrality". 
He  said  that  he  had  not  meant  neutrality  as  between 
belligerent  States,  but  as  between  two  opposite 
opinions.  He  fully  appreciated  M.  de  Lapra- 
de lie's  arguments,  but  looking  upon  the  matter 
from  a  theoretical  and  practical  point  of  view,  he 
could  not  see  how  an  international  penal  code 
could  be  drawn  up,  or  how  the  enforcement  of 
penalties  was  to  be  organised.  Again,  he  had 
not,  as  M.  de  Lapradelle  had  affirmed,  made 
any  reference  to  a  question  of  feeling.  He  had 
said  that  the  question  was,  by  force  of  circum- 
stances, vested  with  a  political  character  and  that 
he  could  not,  as  a  member  of  this  Committee, 
become  involved  in  politics.  Herein  lay  a  purely 
practical  reason,  with  nothing  sentimental  about 
it,  which  supplemented  the  conscientious  scruples — 
or  perhaps  he  should  rather  say  motives  of  pru- 
dence— which  he  had  just  explained.  He  used 
the  word  prudence  because  not  only  his  own 
attitude  but,  he  repeated,  that  of  his  country  would 
be  involved. 

M.  Hagerup  ended  by  recalling  the  fact  that 
the  mandate  given  him  by  the  League  of  Nations 
only  referred  to  the  establishment  of  a  Court  of 
Justice.  He  asked  the  Committee  to  bear  this 
in  mind. 

M.  ALTAMIRA  stated  that  he  completely  agreed 
with  the  President's  proposal  and  with  M.  de 
Lapradelle's  remarks  concerning  it.  He  had 
always  held  the  views  which  found  expression  in 
this  proposal,  and  had  been  guided  by  them  in 
writing  his  book  on  the  situation  of  Spain  during 
the  war:  it  had  been  his  most  cherished  hope,  in 
connection  with  the  possible  results  of  the  terrible 
lesson  administered  to  mankind,  that  such  a  Court 
would  be  evolved.  He  thought,  however,  that 
there  was  one  condition  to  be  complied  with :  the 
organic  connection  undoubtedly  existing  between 
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Si  Ton  r6ussit  a  convaincre,  non  settlement  les 
membres  du  Comite,  mais  aussi  1'opinion  du  grand 
public,  des  relations  etroites  qui  peuvent  exister  entre 
la  Cour  Permanente  de  Justice  et  la  Haute  Cour, 
telle  qu'elle  a  ete  conc.ue  par  le  President;  si  de 
cette  maniere,  on  fait  comprendre  que  la  nouvelle 
organisation  contemplee  rentre  dans  le  mandat  du 
Comite,  ou  en  est  le  complement  necessaire,  alors 
la  discussion  sera  plus  facile  parce  qu'on  verra  la 
proposition  sous  un  aspect  different,  et  on  ne 
craindra  plus  de  sortir  des  limites  du  mandat  en 
la  prenant  serieusement  en  consideration. 


M.  ADATCI  est  favorable  a  la  creation  d'une 
Haute  Cour  de  Justice  prealablement  a  la  perpe- 
tration des  crimes  qu'elle  aura  a  juger.  II  rappelle 
que,  lors  de  la  Conference  de  la  Paix  a  Paris,  on 
a  beaucoup  discute  la  question  d'etablir  un  tribunal 
competent  pour  juger  les  crimes  de  guerre.  Mais 
cette  idee  1'a  choqu6  parce  que  ce  tribunal  aurait 
eu  &  connaitre  des  crimes  ex  post  facto. 

Le  probleme  se  pose  autrement  lorsqu'il  s'agit 
d'etablir  une  Cour  avant  la  perpetration  des  actes 
punissables;  c'est  pourquoi  la  proposition  du  Pr  6- 
sident  plait  beaucoup  a  M.  Adatci.  Seulement, 
le  Comite  est  charge,  a  son  avis,  de  creer  une 
Cour  et  non  pas  deux :  il  croit  done  que  le  Comite 
d6passerait  les  limites  de  son  mandat  en  s'occu- 
pant  de  la  proposition  soumise  par  le  President. 
II  pense  que  cette  proposition  doit  e"tre  renvoyee 
a  une  nouvelle  Conference  de  droit  international. 

A  ces  considerations,  viennent  s'ajouter  pour 
M.  Adatci  des  considerations  d'ordre  pratique: 
le  Comite  n'a  devant  lui  qu'un  temps  extremement 
limite  pour  achever  les  travaux  dont  il  a  ete  charge. 


M.  RICCI-BUSATTI  aurait  prefere  que  la  ques- 
tion ne  fut  pas  discutee  ci  la  pr6sente  s6ance ;  mais 
la  discussion  s'etant  engagee,  il  croit  devoir  declarer 
quelle  est  son  attitude  vis  a  vis  de  cette  question. 

Tous  les  membres  qui  se  sont  prononces  jusqu'ici 
ont  £voque  le  cauchemar  du  passe,  quoique  tous 
desirent  ecarter  ce  souvenir  des  travaux  du  Comite. 
Cela  demontre  que  le  passe  est  necessairement  lie 
&  la  question  et  que  la  discussion  ne  peut  pas 
eviter  le  terrain  politique.  Cette  circonstance  est 
pour  M.  Ricci-Busatti  un  motif  suffisant  pour 
ecarter  la  proposition  prejudiciellement. 

A  la  raison  qu'il  vient  d'exposer,  viennent  s'ajou- 
ter des  considerations  d'ordre  juridique.  Selon  1'ar- 


the  P  r  e  s  i  d  e  n  t's  proposal  and  the  work  covered 
by  the  mandate  given  to  the  members  must  be 
fully  explained.  If  not  only  the  members  of  the; 
Committee,  but  also  general  public  opinion  could 
be  convinced  of  the  close  ties  which  might  exist 
between  the  Permanent  Court  of  Justice  and  the 
High  Court,  as  conceived  by  the  President;  if  in 
this  way  it  could  be  made  generally  understood 
that  the  proposed  new  organisation  came  within 
the  mandate  of  the  Committee  or  was  its  necessary 
complement,  then  its  discussion  would  be  easier 
because  the  proposal  would  be  looked  upon  in  a 
different  light,  and  there  need  be  no  fear  of  over- 
stepping the  limits  of  the  mandate  by  devoting 
serious  consideration  to  it. 

M.  ADATCI  was  in  favour  of  creating  a  High 
Court  of  Justice  before  the  crimes  which  it  would 
'have  to  try  had  been  committed.  He  recalled 
that,  at  the  time  of  the  Peace  Conference  at  Paris, 
the  question  of  establishing  a  tribunal  with  juris- 
diction over  crimes  against  the  rules  of  war  had 
been  much  discussed.  But  this  notion  had  shocked 
him  because  this  tribunal  would  have  had  to  deal 
with  crimes  defined  ex  post  facto. 

It  was  quite  a  different  matter,  now  that  the 
intention  was  to  establish  a  Court  before  the 
punishable  acts  had  been  committed  ;  for  this  reason 
the  President's  proposal  pleased  M.  Adatci 
very  much.  In  his  opinion,  however,  the  Committee 
was  entrusted  with  the  task  of  creating  one  Court 
and  not  two :  he  thougt  therefore  that  the  Com- 
mittee would  exceed  its  mandate  if  it  concerned 
itself  with  the  proposal  submitted  by  the  President. 
He  thought  that  this  proposal  ought  to  be  sub- 
mitted to  a  new  Conference  on  international  law. 

In  addition  to  these  considerations,  in  M.  Adatci's 
opinion,  there  were  some  practical  reasons  to  be 
taken  into  account:  the  Committee  had  only  an 
extremely  limited  time  in  which  to  complete  the 
work  with  which  it  had  been  entrusted. 

M.  RICCI-BUSATTI  would  have  preferred  that 
the  question  should  not  be  discussed  at  the  present 
meeting ;  but  as  the  discussion  had  been  commenced, 
he  felt  that  he  must  make  his  attitude  clear. 

All  the  members  who  had  already  spoken  on 
the  subject  had  referred  to  the  nightmare  of  the 
past,  though  they  all  wished  to  exclude  any  re- 
membrance of  it  from  the  work  of  the  Committee. 
This  showed  that  the  past  was  necessarily  bound 
up  in  the  question  and  that  the  discussion  was 
bound  to  have  a  political  bearing.  This  fact  was 
for  M.  Ricci-Busatti  a  sufficient  reason  for 
ruling  the  proposal  out  of  order. 

To   the   reason    he   had  just  given  there  were 
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tide  3  du  plan  soumis  par  le  Pr6sident  au 
Comite,  il  serait  cree  line  nouvelle  Cour  sp6ciale 
,,la  Haute  Cour  de  Justice",  constitute  differemment 
de  celle  que  nous  sommes  en  train  d'organiser 
pour  les  affaires  contentieuses :  voila  deja  une 
complication  regrettable !  La  competence  de  cette 
Cour  est  definie  dans  1'article  4.  Mais  cet  article 
repose  sur  des  idees  que  M.  Ricci-Busatti 
croit  pouvoir  qualifier  d'erronnees ;  il  ne  sait  pas 
au  juste  ce  que  Ton  entend  par  ,,delit  centre 
le  droit  des  gens  universel" :  il  ne  croit  pas 
possible,  dans  les  rapports  entre  Etats,  de  distin- 
guer  entre  un  droit  civil  et  un  droit  penal,  ainsi 
que  cela  se  fait  dans  le  droit  national  selon  cer- 
tains principes,  dont  1'application  n'est  pas  d'ailleurs 
exempte  de  controverses  et  d'incertitudes  m£me 
dans  ce  domaine,  et  ne  saurait  pas  avoir  lieu 
en  droit  international.  Tout  cela  a  ete  1'objet  de 
longues  discussions  theoriques  au  sein  de  la  Com- 
mission des  Responsabilites  et  des  Sanctions,  a  la 
Conference  de  Paris ;  il  ne  croit  pas  utile  ni  desirable 
de  les  renouveler  au  sein  du  Comite. 


Le  PRESIDENT  fait  observer  que  les  conditions 
de  fait  sont  changees ;  la  Societe  des  Nations  est 
maintenant  en  mesure  de  signaler  les  crimes  centre 
le  droit  international. 

M.  RICCI-BUSATTI  maintient  son  opinion;  il 
demande  si  les  criminels  dont  il  s'agit  seront  des 
Etats  ou  des  particuliers.  Dans  le  premier  cas, 
comment  appliquer  les  regies  du  droit  penal?  Quant 
aux  individus,  il  ne  croit  pas  qu'ils  puissent  violer 
le  droit  international  qui  est  un  droit  entre  Etats; 
aucun  rapport  juridique  de  cette  nature  n'est  ad- 
missible, a  son  avis,  entre  des  Etats  et  des  parli- 
culiers.  En  tout  cas  il  y  a  la  une  foule  de  questions 
a  resoudre ;  c'est  pourquoi  il  estime  qu'il  vaut  mieux 
s'abstenir  de  discuter  le  probleme  et  s'en  tenir  aux 
raisons  de  competence  qui  nous  autorisent  a  le 
laisser  de  cote. 

M.  LODER  rend  hommage  a  1'esprit  qui  a 
dictc  la  proposition  du  President.  II  comprend 
que  celui-cietM.de  Lapradelle,  ressortissants 
de  pays  qui  ont  subi  les  malheurs  de  la  guerre, 
1'aient  faite  et  supportee.  M.  Loder  croit  que  le 
probleme  traite  dans  la  proposition  ne  rentre  pas 
dans  le  mandat  du  Comite,  qui  doit  organiser  la 
Cour  prevue  a  1'article  14  du  Pacte,  mais  ce  n'est 
pas  la,  pour  lui,  un  argument  decisif  pour  refuser 
de  prendre  part  a  la  discussion.  En  effet  il  se 
rallie  complement  a  la  proposition  d'un  vceu 
concernant  la  convocation  de  nouvelles  Conferences 


others  of  a  legal  nature  to  be  added.  According 
to  Article  3  of  the  plan  submitted  by  the  P  r  e  s  i- 
dent  on  the  2ist  of  June,  a  new  special  Court 
was  to  be  created,  "the  High  Court  of  Justice", 
constituted  in  a  different  way  from  the  Court  which 
the  Committee  was  now  organising  for  international 
lawsuits :  this  was  a  regrettable  complication.  The 
jurisdiction  of  this  Court  was  defined  in  Article  4. 
This  Article,  however,  was  based  on  an  idea  that 
M.  Ricci-Busatti  thought  was  unsound ;  he  did 
not  quite  know  what  was  to  be  understood  by  "  a 
crime  against  the  universal  law  of  nations."  He 
did  not  think  it  was  possible  in  international  af- 
fairs to  make  a  distinction  between  civil  law  and 
penal  law  as  was  done  in  national  law  in  ac- 
cordance with  certain  principles,  the  application  ot 
which  is  not,  however,  free  from  argument  and 
uncertainty  even  in  this  sphere,  and  which  could 
not  be  applied  to  International  Law.  All  this  was 
the  subject  of  long  theoretical  discussion  in  the  Com- 
mission for  the  Establishment  of  Responsabilities  and 
Penalties  during  the  Conference  at  Paris ;  he  did 
not  think  it  would  be  either  useful  or  desirable 
for  the  Committee  to  renew  the  discussion. 

The  PRESIDENT  pointed  out  that  the  con- 
ditions had  changed ;  the  League  of  Nations  was 
now  in  a  position  to  define  crimes  against  Inter- 
national Law. 

M.  RICCI-BUSATTI  held  to  his  opinion;  he 
asked  whether  the  criminals  in  question  would  be 
States  or  private  individuals :  if  the  former,  how 
were  the  rules  of  penal  law  to  be  applied?  As  to 
individuals,  he  did  not  think  that  they  could 
commit  infractions  of  International  Law,  as  it  was 
law  between  States ;  a  legal  relationship  of  this 
kind  between  States  and  individuals  was,  in  his 
opinion,  inadmissible.  In  any  case  there  were  a 
host  of  questions  to  be  solved  ;  he  thought,  therefore, 
that  it  would  be  better  not  to  discuss  the  problem., 
but  to  abide  by  the  interpretation  of  the  Committee's 
mandate  which  justifies  the  omission  of  it. 

M.  LODER  paid  homage  to  the  spirit  which 
had  inspired  the  P  r  e  s  i  d  e  n  t's  proposal.  He  could 
understand  that  the  President  and  M.  de 
Lapradelle,  being  subjects  of  countries  which 
had  suffered  the  horrors  of  war,  had,  respectively, 
made  and  supported  this  proposal.  M.  Loder 
thought,  however,  that  the  question  dealt  with  in 
the  proposal  did  not  come  within  the  Committee's 
mandate;  the  Committee's  task  was  to  organise 
the  Court  provided  for  in  Article  1 4  of  the  Cove- 
nant ;  but  this  fact  was  not,  in  his  opinion,  a 
decisive  reason  for  refusing  to  take  part  in  the 
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pour  1'avancement  du  droit  international :  ce  voeu  ne 
rentre  pas  non  plus  dans  le  mandat  du  Comite, 
mats  on  ne  saurait  pr6tendre  que  le  Comit6  ne 
puisse  pas  faire  un  voeu  a  ce  sujet. 

M.  Loder  se  demande  plutot  si,  en  voulant  cr6er 
une  Cour  pour  juger  des  crimes  internationaux,  le 
President  n'aborde  pas  le  probleme  en  commencant 
par  la  fin.  II  rappelle  la  regie  de  Beccaria ;  ,,nulla 
poena  sine  praevia  lege  poenali",  et  demande  quel  est 
le  droit  qui  doit  e^tre  appliqu6  par  la  nouvelle  Cour. 
II  admet  que  le  droit  pourra  etre  formule  et  il  croit, 
avec  M.  Altamira,  qu'il  serait  utile  de  le  faire. 
Mais  le  plan  du  President  suggere  1'etablisse- 
ment  d'une  Cour  avant  de  definir  le  droit  que  cette 
Cour  appliquera:  on  y  parle  de  crimes  qui  ne  sont 
pas  encore  determines.  Dans  ces  circonstances,  la 
Cour  ne  pourrait  etre  qu'une  Cour  politique;  d'au- 
tant  plus  que  les  Etats  seraient  repr6sentes  chacun 
par  un  juge. 

Pour  sa  part,  il  est  favorable  a  I'id6e  d'elargir 
graduellement  le  domaine  de  la  juridiction  de  la 
Cour  Permanente,  dont  on  est  en  train  de  tracer 
1'organisation.  Mais  il  est  absolument  oppose  a 
1'idee  de  faire  appliquer,  par  une  Cour  politique, 
des  peines  non  d6finies  a  des  crimes  non  determines. 
En  r6sume,  il  declare  qu'il  trouve  bonne  1'idee 
du  President,  mais  qu'a  son  avis,  elle  n'est  pas 
encore  mure  pour  £tre  r6alis£e. 


M.  FERNANDES  exprime  1'opinion  que  la 
proposition  du  President  repond  a  un  desir 
universel.  Mais  la  discussion  a  demontr6  qu'il  y 
a  au  sein  du  Comite  des  divergences  profondes 
d'opinion  qui  revelent  les  graves  difficult6s  tech- 
niques et  politiques  de  la  question.  II  rend  horn  mage 
a  la  facon  dont  M.  Loder  a  sagement  rappeie 
le  principe  fondamental  du  droit  p6nal  ,,nullum 
erimen  sine  lege".  A  la  raison  decoulant  de  ce 
principe  et  qui  est  de  nature  a  faire  ^carter  la 
proposition  du  President,  au  moins  dans  le 
texte  sous  lequel  elle  a  6te  presentee,  vient  s'ajouter 
la  consideration  qu'il  s'agit  de  crimes  politiques. 
L'Assembl6e  de  la  Societe  des  Nations  h6siterait 
a  accepter  pour  des  crimes  de  cet  ordre  une  Cour 
qui  aurait  a  definir  les  crimes  et  a  fixer  les  peines. 
II  ne  faut  pas  oublier  que  les  criminels  seront  les 
gouvernements  eux-me'mes  ou  leurs  agents  auto- 
rises.  Dans  ces  circonstances,  la  juridiction  de  la 
Cour  constituerait  un  danger  pour  la  souverainete 
meme  des  Etats,  peut-£tre  une  menace  pour  la 
paix.  M.  Fernandes  croit  qu'on  pourrait  par- 
venir  a  concilier  les  opinions  divergentes  au  moyen 
d'un  vceu  demandant  qu'il  soit  proc£d6  a  la  defi- 
nition des  crimes  et  a  la  fixation  des  peines,  de 


discussion.  In  fact  he  was  entirely  in  favour  of 
a  resolution  recommending  the  calling  of  new 
Conferences  to  make  further  progress  in  international 
law.  Such  action  was  not  authorised  by  the  man- 
date of  the  Committee  either,  but  it  was  im- 
possible to  contend  that  the  Committee  could  not 
pass  resolution  on  this  subject. 

M.  Loder  was  inclined  to  think  that,  in  wishing 
to  establish  a  Court  for  the  trial  of  international 
crimes,  the  President  was  beginning  at  the  wrong 
end  of  the  problem.  He  recalled  Beccaria's  rule 
"  Nulla  poena  sine  praevia  lege  poenali",  and  asked 
what  system  of  law  should  be  applied  by  the  new 
Court.  He  acknowledged  that  law  could  be  formu- 
lated and,  like  M.  Altamira,  thought  that  it 
would  be  useful  to  do  so.  The  President's  plan, 
however,  suggested  the  establishment  of  a  Court 
before  defining  the  law  to  be  applied  by  it.  Crimes 
were  mentioned  in  it  which  were  not  yet  defined. 
Under  such  circumstances  the  Court  could  only 
be  of  a  political  nature ;  especially  as  each  State 
would  be  represented  by  a  judge. 

M.  Loder  was  in  favour  of  the  gradual  ex- 
tention  of  the  jurisdiction  of  the  permanent  Court, 
the  organisation  of  which  they  were  now  planning, 
but  he  was  absolutely  opposed  to  the  idea  of  the  ap- 
plication of  undefined  penalties  to  undefined  crimes 
by  a  political  Court.  M.  Loder,  in  summing  up, 
said  that  he  thought  the  President's  idea  was  good, 
but  that  the  time  was  not  yet  ripe  for  its  realisation. 

M.  FERNANDES  expressed  the  opinion  that 
the  President's  proposal  met  a  universal  desire, 
but  the  discussion  had  shown  that  the  opinions  of 
the  members  of  the  Committee  differed  profoundly 
and  that  the  question  involved  serious  technical 
and  political  difficulties.  He  .acknowledged  the 
wisdom  with  which  M.  Loder  had  recalled  the 
fundamental  principle  of  penal  law  :  "  nullum  erimen 
sine  lege".  To  the  reasons  arising  from  this  princi- 
ple, which  were  sufficient  to  rule  out  the  Presi- 
dent's proposal,  at  any  rate  in  the  form  in  which 
it  had  been  presented,  must  be  added  the  fact  that 
the  crimes  in  question  were  of  a  political  nature. 
The  Assembly  of  the  League  of  Nations  would 
hesitate  to  accept  a  Court,  to  deal  with  crimes  of 
this  nature,  which  would  have  both  to  define  the 
crime  and  to  fix  the  punishment.  It  must  not  be 
forgotten  that  the  criminals  would  be  either  Govern- 
ments or  the  accredited  agents  of  Governments. 
Under  these  circumstances  the  jurisdiction  of  the 
Court  would  be  a  danger  to  the  sovereign  rights 
of  States,  perhaps  even  a  menace  to  peace.  M. 
Fernandes  thought  that  a  resolution  which  would 
reconcile  the  divergent  opinions,  might  be  drawn 
up,  to  the  effect  that  steps  should  be  taken  to 
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manure  a  rendre  possible  1'activite  d'une  Haute 
Cour.  Ainsi  le  Comite  eviterait  de  depasser  son 
mandat ;  ce  qui  arriverait,  au  contraire,  si  Ton 
adoptait  la  proposition  du  President  qui  suggere 
1'etablissement  d'une  Haute  Cour,  independante  de 
la  Cour  Permanente  de  Justice.  On  donnerait  ega- 
lement  satisfaction  aux  scrupules  de  conscience  de 
M.  Hagerup  et,  enfin,  on  indiquerait  a  1'As- 
semblee  la  direction  qui  parait  la  plus  desirable 
en  cette  matiere. 


Mr.  ROOT  declare  qu'il  prend  un  grand  in- 
teret  a  la  proposition  du  President.  II  a  pense 
qu'il  etait  desirable  d'etablir  entre  les  nations  ci- 
vilisees  un  accord  sur  la  facon  dont  on  devait 
trailer  les  crimes  contre  les  principes  universelle- 
ment  reconnus  de  1'humanite,  de  la  justice  et  de 
la  morale.  La  proposition  du  President,  si  61o- 
quemment  supportee  par  M.  de  Lapradelle,  a 
par  cons6quent  toutes  ses  sympathies. 

II  voudrait  done  que  le  fait  que  le  Comite  n'est 
pas  ferm6  aux  idees  dont  s'inspire  cette  proposi- 
tion fut  clairement  exprime ;  mais  il  reconnait  que 
des  difficultes  serieuses  se  presentent.  D'abord  il 
faut  qu'il  y  ait  une  loi  pour  qu'il  puisse  y  avoir 
une  punition.  Les  Etats  etant  les  seuls  sujets  de 
droit  international,  un  particulier  ne  peut  £tre  puni 
que  si  1'acte  qu'il  a  commis  est  punissable  selon 
le  droit  national  applicable  en  1'espece,  c'est  a  dire, 
si  1'acte  qui  viole  la  loi  des  nations  compromet 
en  meme  temps  la  paix  et  la  dignit£  du  pays  dont 
la  loi  est  applicable. 

Dans  ces  circonstances  la  question  se  transforme 
en  une  question  de  souverainete.  II  s'agit  en  effet 
de  savoir  dans  quelle  mesure  un  Etat  determine 
est  dispos6  a  modifier  les  exigences  de  la  souve- 
rainete en  vue  de  permettre  aux  representants  d'une 
autre  souverainet6  de  punir  des  actes  commis  sur 
son  territoire.  Cette  question  implique  celle  d'un 
individu  qui  doit  obeissance  a  deux  autorit6s  dif- 
ferentes.  Un  officier  qui  obeit  a  son  gouvernement 
peut  £tre  considere  par  la  Societe  des  Nations, 
dans  un  cas  determine,  comme  commettant  un 
crime  contre  le  droit  international.  Si  cette  opinion 
prevaut,  I'autorit6  de  la  Societ6  des  Nations  prime 
la  souverainet^  de  1'Etat.  Ceci  est  inadmissible, 
tant  que  Ton  ne  peut  s'autoriser  que  de  principes 
generaux.  II  faut  que  les  cas  soient  nettement 
definis.  Autrement  on  creerait  le  ,,sur-Etat:"  une 
grande  autorit6  centrale,  exercant  son  pouvoir  sur 
les  Etats,  jusque-la  independants. 

Mr.  Root  croit  qu'il  faut  faire  une  distinction. 
II  y  a  un  domaine  de  justice  punitive  qui  est 
entierement  separ6  de  celui  qu'on  est  maintenant 
en  train  de  discuter ;  c'est  1'application  des  lois  de 


define  the  crimes  and  assess  the  penalties  in  order 
to  make  the  operation  of  a  High  Court  possible. 
In  this  way  the  Committee  would  not  exceed  its 
mandate,  which  would  be  the  case  if,  on  the  other 
hand,  the  President's  proposal,  which  contem- 
plated the  establishment  of  a  High  Court  inde- 
pendent of  the  Permanent  Court  of  Justice,  were 
adopted.  The  conscientious  scruples  of  M.  Hage- 
rup would  also  be  satisfied,  and  lastly,  an  indi- 
cation of  the  most  desirable  line  to  take  in  this 
connection  would  be  given  to  the  Assembly. 

Mr.  ROOT  declared  that  he  took  a  deep  inter- 
est in  the  President's  proposition.  He  had 
long  felt  that  it  would  be  desirable  to  establish 
an  understanding  between  civilised  nations  as  to 
how  crimes  against  universally  recognised  principles 
of  humanity,  justice  and  morality  should  be  dealt 
with.  He  consequently  sympathised  profoundly 
with  the  P  r  e  s  i  d  e  n  t's  proposal,  which  had  been 
so  eloquently  supported  by  M.  de  Lapradelle. 

He  would  therefore  like  the  fact  that  the  Com- 
mittee was  not  opposed  to  the  ideas  on  which  this 
proposition  was  based  to  be  clearly  recorded ;  but 
he  recognised  that  some  serious  difficulties  existed. 
In  the  first  place,  unless  there  is  a  law  to  be  broken 
there  can  be  no  penalty  for  breaches  of  it.  As 
only  States  are  subjects  of  International  Law,  an 
individual  can  only  be  punished  if  the  act  which 
he  has  committed  is  punishable  according  to  the 
national  law  which  applies  to  the  case,  that  is 
to  say,  if  the  act,  which  constitutes  a  breach  of 
the  law  of  nations,  also  affects  the  welfare  and 
dignity  of  the  country  whose  law  is  applicable. 

Under  these  circumstances,  the  question  transforms 
itself  into  one  of  sovereignty ;  it  practically  amounts 
to  a  question  as  to  how  far  a  given  State  is  pre- 
pared to  modify  its  sovereign  rights,  in  order  to 
allow  representatives  of  another  sovereign  State  to 
punish  acts  committed  within  the  former's  territory. 
This  question  involves  another :  the  situation  of  an 
individual  owing  allegiance  to  two  different  au- 
thorities. An  official  who  obeys  his  Government 
may,  in  a  given  case,  be  considered  by  the  League 
of  Nations  as  having  committed  an  offence  against 
International  Law.  It  this  opinion  were  upheld,  the 
authority  of  the  League  of  Nations  would  supersede 
the  sovereignty  of  the  State,  and,  so  long  as  the 
only  authorisation  for  this  is  based  on  general 
principles,  it  is  inadmissible.  Cases  must  be  clearly 
defined,  otherwise  a  "  super-State"  would  be  created 
—a  great  central  authority  exercising  its  power 
over  States  which,  up  to  that  time,  had  been 
independent. 

Mr.  Root  thought  it  necessary  to  make  a  dis- 
tinction. There  is  a  sphere  of  penal  justice,  which 
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la  guerre  aux  actes  de  guerre.  L'echange  de  vues 
actuel  porte  sur  la  juridiction  dont  ressortissent 
les  crimes  internationaux  en  temps  de  paix.  C'est 
dans  ce  domaine  qu'une  definition  soigneuse  est 
indispensable.  Parmi  les  actes  qui  rentrent  dans 
cette  categoric,  Mr.  Root  distingue  entre  les  actes 
dont  les  Etats  assument  la  responsabilite  et  ceux 
(|ui  sont  desavoues  pas  les  Etats.  Pour  ce  qui  est 
des  premiers,  ils  creent  une  relation  entre  Etats; 
pour  be  qui  est  des  seconds,  ils  mettent  leurs  auteurs 
hors  de  la  protection  de  leur  gouvernement,  c'est 
a  dire  hors  de  la  loi.  Mr.  Root  prend  1'exemple 
de  la  traite  des  noirs. 

Dans  cet  ordre  d'idees  Mr.  Root  preconise  la 
creation  d'une  categoric  speciale  de  criminels  qui 
ont  etc  desavoues  par  leurs  gouvernements  et  mis 
hors  la  loi.  Si  Ton  creait  ensuite  une  juridiction 
sp6ciale  pour  ces  criminels,  cette  juridiction  elar- 
girait  successivement  sa  sphere  d'activite.  C'est  la 
methode  normale  a  employer  pour  assurer  la  col- 
laboration de  1'opinion  publique  a  la  realisation  du 
progres. 

II  faudrait  d'abord  creer  pour  tous  les  Etats  1'obli- 
gation  d'extrader  les  personnes  accusees,  parce  qu'il 
est  impossible  de  donner  a  la  Cour  ou  a  un 
gouvernement  determine  le  droit  de  s' assurer,  dans 
le  territoire  d'un  Etat  quelconque,  de  la  personne 
du  criminel:  ce  serait  un  acte  de  guerre. 

En  outre,  selon  Mr.  Root,  la  juridiction  devrait 
etre  mise  en  mouvement  par  les  gouvernements 
souverains,  qui  devraient  s'adresser  a  la  Cour  en 
disant  que  telle  et  telle  personne  a  commis  tel  et 
tel  acte  qui  a  ete  desavoue  par  son  gouvernement. 

Mr.  Root  se  demande  quelle  sera  la  nature 
de  la  procedure  a  suivre.  II  croit  qu'il  est  impos- 
sible de  la  confier  a  un  "sur-Etat".  II  pense  qu'il 
sera  necessaire  de  se  servir  de  1'autorite  des  dif- 
ferents  Etats.  Dans  ces  circonstances,  la  premiere 
question  qui  se  pose  est  la  suivante :  les  Etats  du 
monde  sont  ils  disposes  a.  renoncer,  dans  la  mesure 
n6cessaire,  a  leur  souverainete  individuelle?  Ce  n'est 
qu'  apres  avoir  obtenu  une  reponse  a  cette  question, 
que  Ton  pourrait  proceder  a  la  creation  d'une  Cour. 
Pour  le  moment,  Mr.  Root  pense  devoir  se  borner 
a  suggerer  I'id6e  de  referer  la  question  a  la  conference 
vis6e  par  la  proposition  Root — Descamps,  dont 
le  President  a  donne  lecture,  la  conference 
devant  formuler  une  recommandation  sur  ce  point. 
II  sera  en  effet  necessaire  de  donner  a  tous  les 
Etats  du  monde  le  moyen  de  se  prononcer  sur 
ce  probleme. 


LORD  PHILLIMORE  croit  devoir  exprimer 
son  opinion  sur  la  question  puisque  ses  collegues 
ont  jug6  bon  de  le  faire. 


is  quite  distinct  from  that  under  discussion  :  that 
is,  the  application  of  laws  of  war  to  acts  of  war. 
The  present  exchange  of  views  concerned  juris- 
diction over  international  crimes  in  time  of  peace. 
An  exact  definition  of  such  offences  is  indispensable. 
Amongst  acts  included  in  this  category,  Mr.  Root 
distinguished  between  acts  for  which  States  accept 
responsibility,  and  those  disowned  by  States.  The 
former  give  rise  to  relations  between  States ;  the 
persons  responsible  for  the  latter  are  deprived  of 
the  protection  of  their  Governments,  that  is  to  sa}-, 
they  are  outlawed.  Mr.  Root  took  the  Slave 
Trade  as  an  example. 

In  this  connection,  Mr.  Root  pointed  out  the 
advantages  of  the  creation  of  a  special  classification 
for  criminals  who  have  been  disowned  by  their 
Governments  and  outlawed.  If,  following  upon  this, 
a  special  tribunal  for  these  crimes  were  created, 
the  jurisdiction  of  this  tribunal  would  be  gradually 
extended.  This  was  the  normal  method  which  should 
be  employed  to  assure  the  collaboration  of  public 
opinion  in  the  realisation  of  progress. 

In  the  first  place  it  would  be  necessary  to  create 
an  obligation  binding  all  States  to  extradite  accused 
persons,  because  it  would  be  impossible  to  give 
the  Court,  or  a  particular  Government,  the  right 
to  arrest  the  criminal  within  the  territory  of  some 
other  State :  it  would  be  an  act  of  war. 

Further,  in  Mr.  Root's  opinion,  the  tribunal  should 
be  set  in  operation  by  a  communication  from  Govern- 
ments of  sovereign  States,  to  the  effect  that  such 
and  such  a  person  had  committed  such  and  such  an 
act,  which  had  been  repudiated  by  his  Government. 

Mr.  Root  next  considered  the  nature  of  the  pro- 
cedure to  be  followed.  He  thought  that  it  would 
be  impossible  to  entrust  it  to  a  "  super- State"  ; 
the  authority  of  the  various  States  must  be  used. 
Under  these  circumstances,  the  first  question 
which  arises  is  the  following :  Are  the  Governments 
of  the  world  prepared  to  give  up  their  individual 
sovereign  rights  to  the  necessary  extent?  Only 
when  an  answer  had  been  given  to  this  question, 
would  it  be  possible  to  proceed  with  the  creation 
of  a  Court.  For  the  moment,  Mr.  Root  thought 
it  better  to  limit  himself  to  a  suggestion  that  the 
question  should  be  referred  to  the  Conference 
contemplated  by  the  Root — Descamps  proposal 
which  the  President  had  read ;  the  Conference 
should  be  called  upon  to  make  a  recommendation 
on  the  subject.  It  would,  in  fact,  be  necessary  to 
give  all  the  Governments  of  the  world  an  oppor- 
tunity to  express  their  views  on  the  problem. 

LORD  PHILLIMORE  thought  that  he  should 
express  his  opinion  on  the  question,  since  his 
colleagues  had  seen  fit  to  do  so.  He  thought  that 
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II  est  d'avis  que  la  question  ne  rentre  pas  dans 
le  mandat  du  Comite,  et  il  a  etc  un  peu  surpris  de 
voir  qu'elle  avait  ete  soulevee  dans  la  proposition 
du  President.  Toutefois  il  pense  que  le  Comite 
pourra  emettre  un  vceu,  apres  avoir  accompli  sa 
lache  principale. 

Mais  la  determination  du  contenu  de  ce  vceu, 
n'est  pas  sans  presenter  des  difficultes.  II  se  demande 
quels  sont  les  crimes  a  punir,  les  criminels  a 
poursuivre?  La  proposition  du  President  ne  dit 
rien  de  precis  a  ce  sujet.  Les  criminels  doivent-ils 
6tre  des  Etats  ou  des  particuliers  ?  On  semble  6tre 
d'accord  pour  considerer  que  les  Etats  ne  peuvent 
pas  entrer  en  ligne  de  compte :  il  cite  le  mot  de 
Burke :  ,,il  est  impossible  de  dresser  un  acte  d' 
accusation  centre  un  Etat" :  au  surplus  il  n'y  a 
pas  de  criterium  pour  distinguer  entre  un  Etat 
criminel  et  un  Etat  qui  ne  Test  pas :  un  Etat  qui 
se  trouve  lese  pense  toujours  que  son  adversaire 
est  un  criminel,  et  il  arrive  souvent  qu'il  vajusqu'a 
la  guerre  pour  le  punir. 

Pour  ce  qui  est  des  particuliers,  il  faut  distinguer 
trois  cas : 

1.  les  actes  commis  en  temps  de  paix; 

2.  les  crimes  de  guerre; 

3.  le  crime  d'avoir  fait  la  guerre. 

Pour  les  crimes  commis  en  temps  de  paix,  il 
y  a  toujours  une  juridiction  nationale  competente. 
Le  coupable  peut  e"tre  puni  par  les  tribunaux  de 
son  propre  pays;  ou  bien  par  les  tribunaux  d'un 
Etat  autre  que  le  sien,  sous  la  juridiction  duquel 
il  se  trouve ;  ou  bien  1'Etat  national  peut  demander 
1'extradition  du  coupable  en  se  basant  sur  le  prin- 
cipe  qu'un  acte  violant  la  loi  des  nations  est  un 
acte  centre  la  paix  et  la  dignite  de  1'Etat  national, 
qui  pourrait  etre  plonge  dans  une  guerre  par 
1'effet  de  cet  acte.  Si,  par  consequent,  on  se  de- 
mande s'il  y  a  une  punition  effective  centre  les 
crimes  de  droit  international  en  temps  de  paix,  il 
faut  repondre  que,  comme  1'a  remarque  M.  Root, 
un  acte  commis  par  un  particulier,  ou  est  ratifi6 
par  son  Gouvernement,  ou  desavou6 :  dans  le 
premier  cas  il  donne  naissance  a  une  affaire  entre 
Etats;  dans  le  deuxieme  cas,  une  juridiction  natio- 
nale est  toujours  competente,  et  cette  punition  est 
beaucoup  plus  effective  que  celle  qui  pourrait  6tre 
infligee  par  une  Cour  Internationale,  qui  manquerait 
de  moyens  d'execution.  Le  tribunal  international 
serait,  dans  1'opinion  de  Lord  Phillimore, 
non  seulement  inutile,  mais  encombrant. 

Pour  ce  qui  est  des  crimes  de  guerre  propre- 
ment  dits,  Lord  Phillimore  ne  s'oppose  pas 
a  une  juridiction  internationale,  pour  cette  raison 
qu'il  y  a  une  loi.  En  effet,  le  Reglement  sur  les 


the  question  was  not  included  in  the  Committee's 
mandate,  and  he  was  a  little  surprised  to  see  it 
raised  in  the  President's  proposal.  However,  he 
thought  that  the  Committee  might  pass  a  resolution 
after  having  discharged  its  principal  duty. 

There  would  however  be  certain  difficulties  to 
contend  with,  in  settling  the  terms  of  the  re- 
solution. He  raised  the  question  of  the  nature 
of  the  crimes  to  be  punished,  and  asked  what 
class  of  offender  was  to  be  prosecuted.  The 
proposal  of  the  President  made  no  specific 
statement  on  this  subject.  Were  the  offenders  to 
be  States  or  individuals?  It  seemed  to  be  agreed 
that  States  could  not  be  so  dealt  with.  He  quoted 
Burke's  saying  to  the  effect  that  it  is  impossible  to 
draw  up  an  indictment  against  a  State :  furthermore 
there  is  no  criterion  for  distinguishing  between  a 
criminal  State  and  one  which  is  not.  A  State 
which  considers  itself  wronged  will  always  consider 
that  its  adversary  is  a  criminal  and,  often,  it  will 
even  go  to  war  to  punish  it. 

Concerning  individuals,  three  cases  must  be 
differentiated : 

1.  Acts  committed  in  time  of  peace. 

2.  Crimes  of  War. 

3.  The  crime  of  having  made  war. 

For  crimes  committed  in  time  of  peace,  a 
competent  national  jurisdiction  always  exists.  An 
offender  can  be  punished  by  the  Courts  of  his 
own  country,  or  by  the  Courts  of  a  State  other 
than  his  own,  under  the  jurisdiction  of  which  he 
may  happen  to  be ;  or  his  own  State  can  request 
his  extradition  on  the  grounds  that  an  act  violating 
the  law  of  nations  is  an  offence  against  its  own 
peace  and  dignity,  since  it  might  be  plunged  into 
war  as  a  result  of  this  act.  Consequently,  if  the 
question  is  raised  as  to  whether  there  is  any 
effective  means  of  punishing  crimes  against  Inter- 
national Law,  in  time  of  peace,  the  answer  must 
be,  as  Mr.  Root  had  said,  that  an  act  committed 
by  an  individual  is  either  approved  by  his  Govern- 
ment, or  disowned  by  it:  in  the  first  instance,  the 
outcome  is  a  question  between  Governments,  in 
the  second  case,  a  national  tribunal  always  has 
jurisdiction,  and  punishment  by  this  means  is  much 
more  effective  than  a  penalty  imposed  by  an  inter- 
national Court  which  would  lack  means  of  execution ; 
an  international  tribunal  would  be,  in  Lord 
Phillimore's  opinion,  not  only  useless  but  a 
hindrance. 

Concerning  crimes  of  war  in  the  true  sense  of 
the  word,  Lord  Phillimore  was  not  opposed 
to  an  international  jurisdiction,  because  an  applicable 
law  does  exist.  The  Regulations  respecting  the 
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Lois  et  Coutumes  de  la  Guerre  sur  Terre,  adopte 
en  1907,  contient  une  serie  d'actes  defendus  et 
punissables.  Dans  ces  circonstances,  rien  ne  s'op- 
pose  :\  l'£tablissement  d'un  tribunal  et  d'une  pro- 
cedure. Cette  loi  pourrait  etre  61argie  par  une 
nouvelle  Convention  qui,  en  mfime  temps,  61argirait 
la  sphere  d'activit6  de  la  juridiction. 

L' objection  de  Lord  Phillimore  contre  la 
proposition  du  President  est  done  bas6e  sur 
le  fait  que  cette  proposition  ne  dit  pas  si  elle  vise 
le  temps  de  paix,  le  temps  de  guerre,  ou  les  deux 
a  la  fois.  Si  elle  tient  compte  seulement  des  crimes 
de  guerre,  Lord  Phillimore  peut  se  rallier  a 
la  proposition  qu'un  vceu  soit  emis. 

II  arrive  au  crime  d'avoir  fait  la  guerre.  Ce  crime 
peut  etre  conc,u  comme  un  crime  contre  lePacte  de  la 
Soci6te  des  Nations :  on  pourrait  peut-elre  proc£der 
contre  les  personnes  responsables  en  invoquant 
I'autorit6  de  Grotius;  mais  il  est  indispensable 
de  preciser  et  de  definir  ce  que  c'est  que  ce  crime. 
L'esquisse  du  President  est  trop  vague  et  trop 
peu  d£velopp6e.  Lord  Phillimore  h£siterait  a 
confier  la  competence  en  matiere  criminelle  a  un 
tribunal  sans  procedure,  sans  lois  fixes,  compost 
de  40  a  50  personnes  qui  auraient  un  caractere 
plus  ou  moins  politique. 

M.  L6on  Bourgeois,  dans  le  discours  par 
lequel  il  proposait  au  Conseil  de  la  Societe  des 
Nations  la  constitution  de  ce  Comite,  dit  que  le 
mandat  du  Comite  est  d'assurer  1'etablissement 
d'une  juridiction  civile  dans  des  matieres  deter- 
min6es;  et  maintenant  on  propose  au  Comite  de 
recommander  la  creation  d'un  tribunal  avec  com- 
petence criminelle.  Lord  Phillimore  rappelle 
encore  que  M.  L6on  Bourgeois  a  qualifie 
de  ridicule  un  tribunal  compose  de  40  a  50 
juges. 

Le  maximum  auquel  Lord  Phillimore  peut 
consentir  est  le  voeu  que  la  Conference  de  droit 
international  soit  saisie  de  la  question  de  1'etablis- 
sement d'un  tribunal  pour  cet  ordre  de  crimes. 
Ce  vceu  doit  etre  conc,u  en  termes  g6n6raux. 
Lord  Phillimore  ne  peut  prendre  en  consi- 
d6ration  une  proposition  detaillee,  qui  serait  for- 
mulee  d'une  fa^on  plus  precise. 


M.  DE  LAPRADELLE  dit  que  la  discussion 
anterieure  appelle  des  observations  et  des  con- 
clusions. 

La  premiere  question  qui  se  pose  est  celle  de 
savoir  s'il  y  a  lieu  d'etablir  une  autre  Cour,  soit 
pour  le  temps  de  paix,  soit  pour  le  temps  de  guerre. 
Pour  ce  qui  est  de  la  premiere  eventuality,  Lord 
Phillimore  croit  que  non :  il  n'y  a  pas  de  crime 
international  qui  ne  trouve  un  tribunal  national 


laws  and  customs  of  war  on  land,  adopted  in  1907, 
contains  a  series  of  forbidden  and  punishable  acts  : 
accordingly  there  is  no  reason  against  the  esta- 
blishment of  a  tribunal  and  a  method  of  procedure. 
The  scope  of  this  law  might  be  extended  by  a  new 
Convention,  which  would  at  the  same  time  extend 
the  jurisdiction  of  the  Court. 

Lord  Phillim ore's  objection  to  the  Presi- 
dent's proposition  was  therefore  based  on  the  fact 
that  this  proposition  did  not  state  whether  it 
referred  to  a  condition  of  peace,  a  condition  of  war, 
or  to  both.  If  it  only  referred  to  crimes  committed 
in  time  of  war,  Lord  Phillimore  was  prepared 
to  agree  to  the  adoption  of  a  resolution. 

He  now  turned  to  the  crime  of  having  made 
war.  This  may  he  considered  as  an  offence  against 
the  Covenant  of  the  League  of  Nations.  It  might 
be  possible,  acting  on  the  authority  of  Grotius, 
to  proceed  against  the  persons  responsible;  it  is 
however  essential  to  specify  and  to  define  the  nature 
of  this  crime.  The  President's  outline  was  too 
vague  and  not  sufficiently  developed.  Lord 
Phillimore  would  hesitate  to  entrust  a  jurisdic- 
tion over  criminal  cases  to  a  tribunal,  with  no 
recognised  procedure,  without  definite  laws  and 
composed  of  40  to  50  persons  who  would  have 
more  or  less  political  tendencies. 

M.  L6on  Bourgeois,  in  the  speech  in  which 
he  proposed  to  the  Council  of  the  League  of 
Nations  that  the  present  Committee  should  be 
formed,  said  that  the  task  given  to  the  Committee 
would  be  to  provide  for  the  establishment  of  a 
civil  jurisdiction  in  certain  defined  classes  of  cases: 
now  a  proposal  had  been  laid  before  the  Com- 
mittee to  recommend  the  creation  of  a  tribunal  with 
criminal  jurisdiction.  Lord  Phillimore  recalled 
the  fact  that  M.  Leon  Bourgeois  derided  the 
idea  of  a  tribunal  composed  of  from  40  to  50  judges. 

The  utmost  to  which  Lord  Phillimore  would 
consent  was  a  resolution  to  the  effect  that  the 
Conference  on  International  Law  should  be  instructed 
to  consider  the  question  of  the  establishment  of  a 
tribunal  for  this  class  of  offences.  This  resolution 
should  be  drawn  up  in  general  terms.  Lord 
Phillimore  was  not  prepared  to  consider  a 
detailed  proposal  formulated  in  a  more  definite  way. 

M.  DE  LAPRADELLE  said  that  the  previous 
discussion  called  for  certain  observations  and  led 
to  certain  conclusions. 

The  first  question  which  presented  itself  was 
whether  there  was  a  need  for  the  establishment 
of  another  Court  either  for  time  of  peace,  or  for 
time  of  war.  Lord  Phillimore  thought  that 
there  was  no  need  in  the  former  of  these  two 
cases :  there  is  no  international  crime  which 
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pour  le  punir.  M.  de  Lapradelle  admet  la 
justesse  de  cette  observation.  Si  les  tribunaux  natio- 
naux  de  PEtat  ne  sont  pas  competents,  et  si  la 
juridiction  de  la  nation  ou  1'infraction  s'est  pro- 
duite  ne  Test  pas  non  plus,  les  tribunaux  de  n'im- 
porte  quel  pays  peuvent  e~tre  saisis  en  vertu  de 
la  theorie  de  la  denaturalisation  du  criminel.  Cette 
eventualite  se  produit  par  exemple  dans  le  cas  de 
piraterie. 

Mais  justement  dans  ce  cas  M.  de  Lapra- 
delle trouverait  plus  naturel  de  rendre  competent 
un  tribunal  international  au  lieu  de  la  juridiction 
d'un  Etat  tiers.  Cest  un  des  devoirs  de  la  Societ6 
des  Nations  de  veiller  a  la  realisation  de  la  justice 
internationale.  II  n'est  pas  necessaire  de  creer  dans 
ce  but  un  tribunal  special ;  la  nouvelle  Cour  per- 
manente  serait  certainement  competente.  Et  puis- 
que  les  affaires  de  cet  ordre  ne  se  presentent  que 
rarement,  ce  ne  serait  pas  lui  conferer  une  tache 
bien  lourde  que  de  Ten  charger.  Ces  affaires  se 
trouveraient  en  outre  mieux  resolues  par  une  juri- 
diction internationale,  en  raison  des  incertitudes 
des  juridictions  nationales.  La  Cour  internationale 
pourrait  aussi  creer  une  jurisprudence  uniforme 
dans  cette  matiere. 

M.  de  Lapradelle  reserve  son  opinion  sur 
la  maniere  d'organiser  la  justice  internationale  en 
matiere  penale.  Mais  il  constate  la  necessite  de 
cette  justice  et  la  possibilite  de  la  faire  entrer  dans 
la  competence  ordinaire  de  la  nouvelle  Cour. 

D'apres  lui,  les  difficultes  commencent  lors- 
qu'on  aborde  les  crimes  de  guerre;  il  rappelle  a 
cet  egard  la  distinction  faite  par  Lord  Philli- 
m  o  r  e  entre  crime  de  guerre  proprement  dit,  et 
le  crime  d'avoir  fait  la  guerre. 

M.  de  Lapradelle  fait  observer  que,  meme 
dans  le  systeme  de  la  Societe  des  Nations,  la 
guerre  est  possible.  Mais  lorsque  deux  Etats,  Mem- 
bres  de  la  Societ6  des  Nations,  se  font  la  guerre, 
ils  doivent  la  conduire  conformement  aux  principes 
de  I'humanit6  et  de  la  civilisation.  II  est  naturel 
que  la  Societ6  des  Nations  soit  chargee  de  sur- 
veiller  1'observance  du  droit  de  la  guerre  par  les 
belligerants,  puisqu'ici  les  non-belligerants  n'ont  eu 
aucune  influence  sur  la  maniere  de  conduire  la 
guerre.  Cette  condition  doit  e~tre  consid6ree  comme 
chang6e  avec  1'entree  en  vigueur  de  la  Societe 
des  Nations,  qui  pourrait  demander  1'extradition 
du  criminel  pour  le  juger ;  et  selon  M.  de  Lapra- 
delle, une  Cour  competente  pour  rendre  le  juge- 
ment  existera  des  que  la  nouvelle  Cour  permanente 
aura  ete  cre6e.  II  trouve  inutile  de  developper  en 
detail  le  fait  que  lorsqu'il  y  aura  une  juridiction 
de  la  Societe  des  Nations,  la  Societe  pourra  ren- 
voyer  devant  elle  les  criminels  de  droit  international. 

M.    de    Lapradelle    approuve    sans   reserve 


cannot  be  punished  by  some  national  tribunal. 
M.  de  Lapradelle  admitted  the  truth  of  this 
statement.  If  neither  the  national  tribunals  of  a 
given  State  nor  the  Courts  of  the  State  in  which 
the  crime  is  committed  have  jurisdiction,  an  action 
may  be  brought  before  the  tribunals  of  any  other 
country,  in  virtue  of  the  theory  which  deprives 
the  criminal  of  his  nationality.  This  applies  for 
instance  in  the  case  of  piracy. 

In  this  very  case,  however,  M.  deLapradelle 
thought  that  it  would  be  more  natural  to  give  juris- 
diction to  an  international  tribunal,  rather  than  to  the 
Courts  of  a  third  State.  It  is  one  of  the  duties  of  the 
League  of  Nations  to  see  that  international  justice 
is  done.  It  is  not  necessary  to  create  a  special 
tribunal  for  this  purpose ;  the  new  permanent  Court 
would  certainly  have  jurisdiction.  Since  cases  of 
this  kind  only  rarely  occur,  to  entrust  them  to  the 
Court  would  not  be  putting  too  heavy  a  burden 
upon  it.  Further  it  would  be  better  if  these  cases 
were  dealt  with  by  an  international  tribunal,  con- 
sidering the  uncertainties  attaching  to  national 
jurisdictions.  The  international  Court  could  also 
establish  a  uniform  jurisprudence  on  this  subject. 

M.  de  Lapradelle  deferred  judgment  on 
the  method  of  organising  an  international  jurisdic- 
tion for  penal  cases,  but  he  recognised  the  neces- 
sity for  this  jurisdiction  and  the  possibility  of 
including  it  in  the  normal  powers  of  the  new  Court. 

According  to  him,  the  difficulties  began  to 
appear  when  the  subject  of  crimes  of  war  was 
broached ;  he  recalled  in  this  connection  the  distinc- 
tion made  by  Lord  Phillimore  between  crimes 
of  war  as  such,  and  the  crime  of  having  made  war. 

M.  de  Lapradelle  pointed  out  that,  even 
under  the  regime  of  the  League  of  Nations,  war  is 
possible ;  but  when  two  States,  Members  of  the 
League  of  Nations,  wage  war,  they  should  do  so 
in  accordance  with  the.  principles  of  humanity  and 
of  civilisation.  It  is  natural  that  it  should  fall  to  the 
League  of  Nations  to  watch  the  observance  of  the 
rules  of  war  by  the  belligerents,  since,  up  to  this 
time,  non-belligerents  have  had  no  influence  on 
the  method  of  conducting  a  war.  This  condition 
must  be  considered  as  having  changed,  now  that 
the  League  of  Nations  has  come  into  force,  which 
could  request  the  extradition  of  a  criminal,  for  the 
purpose  of  his  trial.  According  to  M.  d  e  Lapra- 
delle a  Court  competent  to  render  a  decision  will 
exist  as  soon  as  the  new  Permanent  Court  has 
been  created.  He  thought  it  useless  to  develop  in 
detail  the  fact  that  when  a  tribunal  of  the  League 
of  Nations  came  into  existence,  the  League  would 
be  able  to  bring  before  it  offenders  against  Inter- 
national Law. 

M.   de    Lapradelle  approved  wholeheartedly 
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1'esprit  qui  a  inspir6  le  projet  si  int6ressant  et  si 
beau  du  President.  Mais  il  croit  qu'il  ne  fuut 
pas  trop  insister  sur  1'esquisse  du  tribunal  futur. 

Si  une  distinction  doit  e"tre  faite  entre  deux  juri- 
dictior.s  differentes,  c'est  a  la  Societ6  des  Nations 
de  la  faire.  Pour  sa  part,  M.  de  Lapradelle 
croit  que  la  distinction  n'est  pas  necessaire:  la 
nouvelle  Cour  permanente  peut  avoir  une  compe- 
tence en  me'me  temps  civile  et  penale.  II  faut 
esperer,  en  tout  cas,  que  cette  Cour  sera  apte  a 
fonctionner  si  le  malheur  d'une  guerre  entre  deux 
Membres  de  la  Soci6t6  des  Nations  se  produisait. 

M.  de  Lapradelle  se  rallie  au  voeu  propos6 
par  Mr.  Root;  il  croit  en  effet  qu'il  faut  se  borner 
a  un  vceu  a  formule  large,  sans  se  Her  a  la  con- 
ception d'un  nouveau  tribunal.  Mais  il  croit  que 
ce  vceu  doit  faire  partie  du  voeu  sur  la  convocation 
des  conferences  de  droit  international.  Cequiimporte 
le  plus  en  matiere  de  droit  de  guerre,  ce  sont  des 
sanctions  effectives,  et  non  pas  des  peines  p6cuniaires 
derisoires  telles  que  celles  stipulees  dans  la  con- 
vention de  1907.  II  faut  qu'on  puisse  revenir  a 
La  Haye  avec  confiance  pour  reconsiderer  les  lois 
de  la  guerre.  Et  on  le  fera  si  dans  le  document 
qui  prend  1'initiative  de  la  reprise  de  1'ceuvre  de 
La  Haye  dans  cette  matiere,  1'idee  de  la  convocation 
est  renou6e  a  celle  des  sanctions. 

M.  Lapradelle  demande  done  que  dans  le 
vceu  propos6  par  MM.  Root  et  Descamps, 
il  soit  fait  mention  que  les  conferences  ult6rieures 
auront  a  chercher  des  sanctions  aux  lois  de  la 
guerre,  et  eVentuellement  a  determiner  la  procedure 
qui  sera  suivie  devant  la  juridiction  internationale. 
On  pourra  ensuite  examiner  si  cette  juridiction  ne 
peut  £tre  la  Cour  permanente  de  Justice.  M.  d  e 
Lapradelle  croit  qu'ainsi  les  exigences  de  1'opi- 
nion  publique  pourront  e~tre  concili6es  avec  les 
scrupules  de  certains  membres  du  Comite. 


Le  PRESIDENT  estime  qu'il  a  le  devoir  de 
repondre  a  quelques  objections  formulees  centre 
son  projet  et  d'essayer  de  faire  la  lumiere  sur 
quelques  points  qui  ont  6te  signales. 

Et  d'abord,  la  proposition  d'6tablir  une  Haute 
Cour  criminelle  internationale,  rentre-t-elle  dans  le 
mandat  conh6  au  Comite?  Malgre  certains  doutes 
qui  peuvent  etre  emis,  il  semble  qu'il  faille  repondre 
affirmativement ;  1'institution  d'une  telle  Cour  appa- 
rait  en  effet,  comme  le  complement  necessaire  de 
1'organisation  d'une  justice  internationale.  Cepen- 
dant,  pour  respecter  les  motifs  de  conscience  allegues 


of  the  spirit  which  had  inspired  the  President's 
extremely  interesting  and  able  plan ;  but  he  thought 
that  too  much  importance  should  not  be  attached 
to  the  outline  of  the  future  tribunal. 

If  a  distinction  must  be  drawn  between  two 
different  jurisdictions,  the  League  of  Nations  must 
do  it.  For  his  part.  M.  de  Lapradelle  thought 
that  the  distinction  was  not  necessary:  the  new 
permanent  Court  could  have  at  the  same  time  both 
civil  and  penal  jurisdiction.  It  must  in  any  case 
be  hoped  that  this  Court  would  be  capable  of  action 
in  the  unhappy  event  of  war  between  two  Members 
of  the  League  of  Nations. 

M.  de  Lapradelle  agreed  with  the  resolution 
proposed  by  Mr.  Root;  he  thought  in  fact  that 
it  was  necessary  to  confine  the  resolution  to 
general  terms,  and  not  to  bind  the  Committee  to 
the  idea  of  a  new  tribunal,  but  he  thought  that 
this  resolution  should  form  part  of  the  resolution 
concerning  the  convocation  of  Conferences  en 
International  Law.  The  most  important  thing  in 
connection  with  the  rules  of  war  is  the  existence 
of  effective  sanctions,  and  not  ludicrous  pecuniary 
penalties,  such  as  those  stipulated  in  the  Convention 
of  1907.  The  Conference  should  be  able  to 
assemble  at  the  Hague  with  due  confidence  to 
reconsider  the  rules  of  war ;  this  would  be  the  case, 
if  the  document  which  suggested  the  resumption 
of  the  work  already  done  at  the  Hague  in  this 
connection,  linked  the  question  of  sanctions  with 
the  idea  of  convoking  the  new  Conference. 

M.  de  Lapradelle  therefore  requested  that 
in  the  resolution  proposed  by  MM.  Root  and 
Descamps,  it  should  be  mentioned  that  the  future 
Conferences  would  be  called  upon  to  find  sanctions 
to  enforce  the  rules  of  war,  and  subsequently  to 
determine  the  procedure  to  be  followed  before  the 
international  tribunal.  It  might  then  be  considered 
whether  this  tribunal  could  not  be  the  Permanent 
Court  of  Justice.  M.  de  Lapradelle  thought 
that  the  requirements  of  public  opinion  could  thus 
be  reconciled  with  the  scruples  of  certain  members 
of  the  Committee. 

The  PRESIDENT  thought  that  it  was  his  duty 
to  answer  some  objections  raised  against  his  plan 
and  to  attempt  to  throw  light  on  some  points 
which  had  been  brought  out. 

First  of  all,  did  tne  proposition  to  establish  an 
international  Criminal  High  Court,  come  within  the 
scope  of  the  mandate  given  to  the  Committee? 
Despite  certain  doubts  which  might  be  raised,  the 
answer  appeared  to  be  in  the  affirmative,  since 
the  establishment  of  such  a  Court  seemed  necessary 
to  complete  the  organisation  of  international  justice. 
However,  out  of  respect  for  the  conscientious 
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par  certains  de  ses  collegues,  le  President  se 
declare  dispose,  sans  abandonner  personnellement 
des  idees  qu'il  croit  justes,  a  rechercher  ici  une 
solution  transactionnelle. 

Le  President  tient,  d'ailleurs,  a  remercier  ses 
Collegues  qui  ont  reconnu  1'importance  et  1'op- 
portunite  de  la  discussion  actuelle. 

Lord  Phillimore  a  reconnu  que  1'etablisse- 
ment  de  la  Haute  Cour,  en  ce  qui  concerne  certaines 
violations  aux  lois  et  coutumes  de  la  guerre,  pou- 
vait  se  justifier.  Mais  pourquoi  n'a-t-il  pas  rappelle, 
dans  ses  citations,  les  dispositions  des  paragraphes 
6  et  suivants,  places  en  te~te  des  Conventions  de 
1899  et  de  1907,  ou  il  est  dit  qu' :  ,,En  attendant 
qu'un  Code  plus  complet  des  lois  de  la  guerre 
puisse  etre  edicte  les  Hautes  Parties  Contractantes 
jugent  opportun  de  constater,  que  dans  les  cas 
non  compris  dans  les  dispositions  reglementaires, 
adoptees  par  Elles,  les  populations  et  les  bellig6rants 
restent  sous  la  sauvegarde  et  sous  1'empire  des 
principes  du  droit  des  gens,  tels  qu'ils  resultent 
des  usages  etablis  entre  nations  civilisees,  des  lois 
de  1'humanite  et  des  exigences  de  la  conscience 
publique"?  II  y  a  la  des  bases  suffisantes  d'une  action 
repressive,  sans  laquelle  les  populations  et  les  belli- 
gerants  ne  demeureraient  manifestement  pas  sous 
la  sauvegarde  et  sous  I' empire  des  principes  du  droil 
des  gens. 

Lord  Phillimore  a  pose  la  question  de  sa- 
voir  si  le  fait  d'avoir  declare  la  guerre  constitue 
une  violation  du  droit  des  gens.  On  peut  regretter 
que  le  Pacte  de  la  Societe  des  Nations  recon- 
naisse  1'existence  de  guerres  qui  ne  sont  pas  con- 
siderees  comme  illicites.  Mais  il  ne  resulte  pas  de 
la  qu'il  n'y  ait  pas  de  guerres  qui  puissent  con- 
stituer  de  veritables  crimes  centre  1'ordre  public 
international  et  le  droit  des  gens  universel.  Et  il 
semble  bien  que  personne  ne  conteste  plus  aujour- 
d'hui  qu'une  guerre,  caracterisee  par  la  violation 
d'un  territoire  reconnu  par  tous  comme  perpetu- 
ellement  neutre  dans  un  inter6t  general  et  perma- 
nent de  la  communaute  internationale,  ne  presente 
ce  caractere. 

Le  President  estime,  au  demeurant,  que  dans 
la  presente  discussion,  on  perd  trop  de  vue  la 
situation  ancienne  et  la  situation  actuelle,  telle  qu'elle 
resulte  de  1'etablissement,  sur  des  bases  moins 
precaires,  de  la  Societe  des  Nations. 

Lord  Phillimore  croit  que  la  solution  pro- 
posee  en  ce  qui  concerne  la  Haute  Cour,  est  ,,trop 
mince".  Bien  que  le  projet  du  President  ren- 
terme  des  regies  fondamentales  concernant  1'orga- 
nisation  de  la  Haute  Cour,  sa  competence  propre, 
son  mode  de  mise  en  mouvement,  son  pouvoir  de 
caracteriser  le  delit,  d'appliquer  la  peine,  et  de 
pourvoir,  dans  la  limite  possible,  a  1'execution  de 


objections  raised  by  some  of  his  colleagues,  the 
President  said  that  he  was  prepared,  though 
he  still  maintained  his  own  ideas,  to  seek  a 
compromise  on  this  subject. 

The  President  also  wished  to  thank  his 
colleagues,  who  had  acknowledged  the  importance 
and  the  opportuneness  of  the  present  discussion. 

Lord  Phillimore  had  acknowledged  that 
the  establishment  of  a  High  Court,  in  so  far  as 
it  concerned  certain  violations  of  rules  and  customs 
of  war,  was  justifiable.  But  why  had  he  not 
recalled,  amongst  his  quotations,  the  provisions  of 
paragraph  six  and  the  following  paragraphs,  placed 
at  the  beginning  of  the  Conventions  of  1899  and 
1907,  where  it  is  stated  that:  "Until  a  more 
complete  code  of  the  rules  of  war  has  been 
issued,  the  High  Contracting  Parties  deem  it 
expedient  to  declare  that  in  cases  not  included 
in  the  regulations  adopted  by  them,  the  inhabi- 
tants and  the  belligerents  remain  under  the  pro- 
tection and  the  rule  of  the  principles  of  the  law  of 
nations,  as  they  result  from  the  usages  established 
among  civilised  peoples,  from  the  laws  of  humanity 
and  from  the  dictates  of  the  public  conscience"  ? 
Therein  lie  sufficient  grounds  for  repressive  action, 
without  which  the  civilian  populations  and  the 
belligerents  would  manifestly  not  remain  under 
the  protection  and  the  rule  of  the  law  of  nations. 

Lord  Phillimore  had  raised  the  question 
whether  the  fact  of  having  declared  war  constituted 
a  violation  of  the  law  of  nations.  It  may  be 
regretted  that  the  Covenant  of  the  League  ot 
Nations  acknowledges  the  existence  of  wars  which 
are  not  considered  as  iHegal ;  but  it  does  not  follow 
from  that  that  there  cannot  be  wars  which  actually 
constitute  crimes  against  international  public  order 
and  the  universal  law  of  nations.  It  seems  that 
no  one  now  denies  that  a  war  characterised  by 
the  violation  of  a  territory  recognised  by  all  as 
neutralised  for  all  time  in  the  general  and  perma- 
nent interests  of  international  society,  is  of  this 
character. 

The  President  thought  that  the  contrast 
between  the  former  situation  and  the  present  situ- 
ation which  resulted  from  the  establishment  on  less 
precarious  foundations  of  the  League  of  Nations, 
had  been  too  much  left  out  of  consideration  in 
the  present  discussion. 

Lord  Phillimore  appeared  to  think  that 
the  proposed  plan  for  the  High  Court  was  too  in- 
definite. Although  his  plan  included  fundamental 
rules  governing  the  organisation  of  the  High  Court, 
its  special  jurisdiction,  the  method  of  setting  the 
procedure  in  motion,  its  powers  of  defining  the 
offences,  of  fixing  the  penalty,  and  of  providing 
as  far  as  possible  for  the  execution  of  the  sentences 
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la  sentence,  le  President  est  le  premier  a  re- 
connaitre  que  son  oeuvre  est  perfectible  et  peut 
6tre  completee.  II  estime,  en  tout  cas,  que  I'im- 
perfection  et  1'insuffisance  de  la  solution  qu'il  a 
proposee,  ne  peuvent  Ctre  alleguees  com  me  une 
raison  pour  ne  point  faire  un  pas  dans  la  voie 
du  progres. 

MM.  Root  et  Loder  sont,  il  est  vrai,  d'avis, 
qu'avar.t  de  constituer  une  Haute  Cour,  il  faudrait 
instituer  un  droit  applicable  par  elle.  La  definition 
des  delits  centre  le  droit  des  gens  universel  est 
cependant  assez  nette  en  droit  international:  elle 
vise  des  delits  en  face  desquels  tous  les  Etats  se 
trouvent  atteints  dans  leur  securite  commune,  et 
qui  donnent  ainsi  a  tous  un  litre  autorise  a  exiger 
justice.  La  faiblesse  de  1'organisation  de  la  Societe 
internationale  jusqu'en  ces  derniers  temps,  a  pu 
faire  que  chacun,  sans  s'inquieter  des  autres,  a 
precede  a  la  repression  de  tels  delits,  comme  en 
matiere  de  piraterie.  Ce  n'est  pas  une  raison  pour 
admettre,  que  sous  un  regime  plus  avance  d'or- 
ganisation  internationale,  le  fonctionnement  d'une 
Haute  Cour  criminelle  internationale  n'ait  aucune 
raison  d'etre. 

II  ne  faut  d'ailleurs  rien  exag6rer  ici,  ni  exiger 
plus  que  Ton  n'exige  parfois,  m6me  dans  1'ordre 
national,  en  des  matieres  qui  ne  se  pretent  pas  a 
une  enumeration  d6taillee  des  delits  rentrant  dans 
un  type  general  suffisamment  determine.  C'est  le 
cas,  par  exemple,  pour  les  delits  qui,  en  droit 
national,  mettent  en  cause  la  responsabilite  minis- 
terielle.  La  Constitution  beige,  si  liberale,  et  si  stricte 
en  matiere  de  penalites,  n'hesite  pas  a  stipuler  que 
la  Chambre  des  Representants  peut  mettre  en  ac- 
cusation les  Ministres,  et  les  traduire  devant  la 
Cour  de  Cassation,  a  qui  est  expressement  reconnu 
le  pouvoir  appreciateur  de  caracteriser  le  delit  et 
de  determiner  la  peine. 

II  ne  faut  nullement  voir,  dans  1'institution  d'une 
Haute  Cour,  1'erection  d'un  Super-Etat,  ni  une 
abdication  injustifiee  d'attributs  souverains.  II  con- 
vient  seulement  d'y  voir  un  usage  commun  et 
eclaire  de  la  souverainet6,  1'admission  que  dans 
un  ordre  de  rapports,  a  certains  egards  nouveaux, 
des  mesures  parfaitement  justifiees  peuvent  s'im- 
poser  a  tous  dans  un  interest  gen6ral. 

Mr.  Root  a  mis  le  Comite  en  presence  de 
certains  cas.  Sans  les  examiner  en  detail,  et  sans 
rechercher  dans  quelle  mesure  ils  s'opposent  a 
1'institution  que  le  President  preconise,  il  desire 
mettre,  a  son  tour,  Mr.  Root  en  presence  d'un 
cas  fort  topique.  II  suppose  que  dans  un  lieu  ou 
siege  le  Conseil  de  la  Societe  des  Nations,  deux 
membres,  un  Bresilien  et  un  Beige,  qui  viennent 
de  soutenir  certaines  theses  en  matiere  d'organisa- 
tion  du  travail,  sont  mis  a  mal  par  des  sovi6tistes. 


— although  his  plan  included  all  this — the  Presi- 
dent was  the  first  to  acknowledge  that  his  work 
was  open  to  improvement  and  could  be  made 
more  complete.  Nevertheless  he  considered  that  the 
fact  that  his  proposal  was  imperfect  and  incomplete 
could  not  be  advanced  as  a  reason  for  not  taking 
a  step  forward  on  the  path  of  progress. 

MM.  Root  and  Loder,  it  was  true,  were 
of  opinion  that  before  establishing  a  High  Court 
it  would  be  necessary  to  provide  laws  to  be  applied 
by  it.  Offences  against  the  universal  law  of  nations 
are,  however,  defined  with  sufficient  clearness  in 
International  Law:  they  are  offences  of  such  a  nature 
as  to  affect  the  common  safety  of  all  States,  and 
to  entitle  all  to  demand  that  justice  should  be 
done.  The  weakness  of  the  organisation  of  inter- 
national society  up  to  recent  times  has  been  such 
that  each  nation,  without  troubling  about  the  others, 
has  undertaken  to  repress  all  such  offences  as,  for 
instance,  cases  of  piracy.  It  does  not  however 
follow  that,  under  a  more  advanced  regime  of 
international  organisation,  an  international  Criminal 
High  Court  would  not  justify  its  existence. 

Care  must  be  taken,  however,  not  to  stipulate 
too  much  and  not  to  insist  upon  a  detailed  enumer- 
ation which  is  not  always  insisted  upon,  even  in 
national  affairs,  with  reference  to  offences  which 
do  not  lend  themselves  to  such  an  enumeration 
and  which  are  of  a  sufficiently  definite  general 
type.  This  applies  for  instance  to  offences  which, 
in  national  law,  involve  ministerial  responsibility. 
The  Belgian  Constitution,  which  is  so  liberal,  and  so 
scrupulous  in  its  enforcement  of  penalties,  does  not 
hesitate  to  lay  down  that  the  House  of  Represen- 
tatives may  bring  charges  against  the  Ministers 
and  bring  them  to  trial  before  the  Court  of  Cas- 
sation, which  is  expressly  invested  with  power  to 
define  the  offence  and  to  determine  the  punishment. 

There  is  no  need  whatever  to  imagine  that  the 
institution  of  a  High  Court  would  amount  to  the 
creation  of  a  super-State,  and  would  involve  an 
unjustified  abdication  of  sovereign  powers.  It  is 
a  mere  question  of  the  recognition  of  the  fact  that 
the  new  Court  involves  a  joint  and  enlightened 
use  of  the  attributes  of  sovereignty  and  that,  under 
a  set  of  conditions  which  are  in  some  respects 
new,  it  may,  in  the  common  interest,  be  incumbent 
upon  all  to  give  their  adherence  to  certain  per- 
fectly justifiable  measures. 

Mr.  Root  has  suggested  certain  possible  cases 
to  the  Committee.  Without  examining  them  in 
detail  and  without  ascertaining  to  what  extent  they 
were  opposed  to  the  institution  which  he  advocated, 
the  President  wished  in  turn  to  suggest  to  Mr. 
Root  a  case  very  much  to  the  point.  Suppose 
that  in  some  place  where  the  Council  of  the  League 
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Mr.  Root  croit-il  que  la  simple  tentative  de  pour- 
suivre  les  coupables  faite  par  les  Gouvernements 
bresilien  et  beige  reponde  a  la  gravite  et  a  1'etendue 
de  1'infraction,  et  que  tous  les  Etats  ne  se  trou- 
vent  pas  atteints  par  la  violence  exercee  sur  leurs 
mandataires  internationaux  dans  1'exercice  de  leurs 
fonctions?  II  n'est  nullement  impossible  ici,  et  il 
peut  etre  necessaire  dans  bien  des  cas,  d'harmo- 
niser  les  fonctions  insuffisantes  des  juridictions 
nationales  avec  le  fonctionnement  adequat  d'une 
juridiction  Internationale. 

Envisageons  done  les  questions,  au  moment  ou 
nous  travaillons  pour  la  Societ6  des  Nations,  sous 
1'aspect  nouveau  qui  peut  leur  convenir.  Et  au 
moment  ou  nous  organisons,  sur  des  bases  nou- 
velles,  la  justice  Internationale,  ne  craignons  pas 
d'aborder  les  problemes  nouveaux  qui  s'offrent  a 
nous,  et  de  hater  leur  solution  d'une  maniere 
conforme  aux  exigences  de  1'avenir. 


Le  PRESIDENT  annonce  qu'il  a  recu  deux 
propositions,  1'une  de  M.  Ricci-Busatti,  1'autre 
de  M.  Hagerup. 

M.  RICCI-BUSATTI  attire  1'attention  sur  celle 
deposee  par  M.  Hagerup. 

M.  HAGERUP  en  donne  lecture.  Elle  est  ainsi 
concue : 

,,Pendant  les  deliberations  de  la  Commission, 
on  a  releve  1'avantage  qu'il  pourrait  y  avoir  a 
1'etablissement  d'une  juridiction  Internationale  cri- 
minelle. 

,,La  Commission  recommande  que  les  differents 
problemes  se  rattachant  a  celui-ci  soient  pris  en 
consideration  par  une  Conference  internationale 
future." 

II  ajoute  que  cette  formule  a  ete  proposee  par 
lui,  dans  un  esprit  de  conciliation.  II  ne  peut  pas 
aller  plus  loin. 

M.  DE  LAPRADELLE  exprime  1'avis  que  le 
Comite  pourrait  se  rallier  a  1'idee  de  Mr.  Root, 
sauf  redaction. 

M.  HAGERUP  remarque  que  la  redaction  est 
essentielle;  il  faut  faire  ressortir  d'une  facon  par- 
faitement  claire  qu'il  s'agit  seulement  d'une  re- 
commandation  et  non  pas  d'une  resolution. 

M.  ADATCI  declare  que  la  proposition  de 
M.  Hagerup  est  conforme  a  sa  pens6e  pour  le 
fond  et  pour  les  details. 


of  Nations  was  assembled,  two  members — one 
Brazilian  and  one  Belgian,  who  had  just  upheld 
certain  theories  dealing  with  labour  organisation- 
were  injured  by  Sovietists.  Did  Mr.  Root  think 
that  ordinary  steps  taken  by  the  Brazilian  and 
Belgian  Governments  to  prosecute  the  offenders 
would  suffice,  considering  the  gravity  and  the  nature 
of  the  crime,  and  that  all  States  would  not  be 
affected  by  the  attack  made  upon  their  interna- 
tional agents  whilst  in  the  exercise  of  their  duties  ? 
It  is  by  no  means  impossible  in  this  case,  and  might 
be  necessary  in  many  others,  to  reconcile  the  short- 
comings in  the  operation  of  national  jurisdictions  and 
the  adequate  working  of  an  international  tribunal. 
Therefore,  as  the  Committee  was  working  on 
behalf  of  the  League  of  Nations,  questions  must 
be  examined  in  a  new  light  to  suit  the  new  con- 
ditions ;  now  that  international  justice  was  being 
organised  on  a  new  basis,  new  problems  must  be 
tackled  boldly  as  they  arise  and  must  be  expe- 
ditiously  solved  in  a  way  calculated  to  meet  the 
requirements  of  the  future. 

The  PRESIDENT  announced  that  he  had 
received  two  propositions,  one  from  M.  Ricci- 
Busatti  and  another  from  M.  Hagerup. 

M.  RICCI-BUSATTI  drew  attention  to  M.  Hage- 
rup's  proposal. 

M.  HAGERUP  read  his  proposal  which  was  as 
follows : 

"  During  the  deliberations  of  the  Committee, 
reference  was  made  to  the  advantages  of  the  esta- 
blishment of  a  tribunal  with  an  international  criminal 
jurisdiction. 

The  Commission  recommends  that  the  various 
problems  connected  with  this  question  be  consi- 
dered by  a  future  international  Conference." 

He  added  that  he  had  proposed  this  in  a 
conciliatory  spirit :  he  could  not  go  further. 


M.  DE  LAPRADELLE  expressed  the  opinion 
that  the  Committee  could  adopt  M.  Root's  idea, 
which  would  however  have  to  be  put  in  writing. 

M.  HAGERUP  remarked  that  the  wording  was 
an  essential  point:  it  must  be  stated  quite  clearly 
that  only  a  recommendation  and  not  a  resolution 
was  intended. 

M.  ADATCI  declared  that  M.  Hagerup's  pro- 
position was  in  accordance  with  his  ideas  both  in 
principle  and  in  detail. 
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Le  PRESIDENT  donne  lecture  de  partie  de  la 
formule  de  M.  Ricci-Busatti,  qui  diftere  de 
celle  de  M.  Hagerup.  Elle  est  ainsi  conque: 

„  . . .  que  la  Conference  prenne  en  consideration 
les  diff£rents  problemes  qui  se  rattachent  a  1'or- 
ganisation  6ventuelle  d'une  juridiction  criminelle 
internationale." 

M.  HAGERUP  declare  pouvoir  se  rallier  a  cette 
formule,  mais  il  croit  qu'elle  ne  devra  pas  e"tre 
rattach6e  au  vceu  propose  par  Mr.  Root. 

LORD  PHILLIMORE  a  la  parole  pour  une 
question  d'ordre.  II  fait  observer  que  toute  la 
presente  seance  a  6te  remplie  par  la  discussion 
de  la  proposition  du  President.  II  ne  s'en  plaint 
pas;  on  reprendra  demain  le  travail  qui  est  plutdt 
le  travail  du  Comite ;  mais  il  propose  qu'on  essaye 
maintenant  d'arriver  a  formuler  un  vceu  sur  la  ma- 
tiere  traitee  dans  la  proposition  du  President, 
afin  d'en  finir. 


M.  LODER  est  d'avis  qu'un  vceu  n'est  pas 
suffisant,  a  moins  que  le  President  ne  veuille 
retirer  sa  proposition. 

Le  PRESIDENT  pourrait  le  faire  si  Ton  trouvait 
une  formule  transactionnelle  satisfaisante ;  il  donne 
lecture  d'une  formule  tiree  des  deux  propositions  de 
M.  Hagerup  et  de  M.  Ricci-Busatti,  et 
qui,  selon  lui,  pourrait  concilier  toutes  les  opinions. 
Elle  est  ainsi  congue : 

,,Pendant  la  deliberation  de  la  Commission,  on 
a  releve  1'avantage  qu'il  pourrait  y  avoir  dans 
1'etablissement  d'une  juridiction  criminelle  inter- 
nationale. 

Le  Comite  prie  la  Conference  de  prendre  en 
consideration  les  diff6rents  problemes  qui  se  rat- 
tachent %  I'etablissemeftt  d'une  telle  juridiction." 


The  PRESIDENT  read  a  portion  of  the  draft 
submitted  by  M.  Ricci-Busatti,  which  differed 
from  that  of  M.  Hagerup  and  which  was  as 
follows : 

"...  that  the  Conference  should  consider  the 
various  problems  in  connection  with  the  subsequent 
organisation  of  an  international  criminal  jurisdiction." 

M.  HAGERUP  stated  that  he  could  accept  this, 
but  he  thought  that  it  should  not  be  attached 
to  the  resolution  proposed  by  Mr.  Root. 

LORD  PHILLIMORE  spoke  on  a  point  of 
order.  He  observed  that  the  whole  of  that  meeting 
had  been  occupied  by  discussion  of  the  Presi- 
dent's proposition.  He  was  not  complaining  of  this ; 
the  work  which  was  more  especially  the  task  of  the 
Committee  would  be  resumed  on  the  following 
day ;  but  he  proposed  that  an  attempt  be  made 
at  once  to  decide  upon  the  wording  of  a  resolution 
on  the  subject  dealt  with  in  the  President's 
proposition,  so  that  the  question  might  be  closed. 

M.  LODER  was  of  the  opinion  that  a  recom- 
mendation was  not  sufficient,  unless  the  Presi- 
dent were  willing  to  withdraw  his  proposition. 

The  PRESIDENT  was  prepared  to  do  this  if 
a  satisfactory  formula  for  a  compromise  could  be 
found:  the  President  read  a  draft  based  on 
the  two  propositions  of  MM.  Hagerup  and 
Ricci-Busatti  and  which,  in  his  opinion,  would 
reconcile  all  the  points  of  view.  It  was  as  follows: 

"  During  the  deliberations  of  the  Committee, 
reference  was  made  to  the  advantages  of  the 
establishment  of  a  tribunal  with  an  international 
criminal  jurisdiction. 

The  Committee  requests  the  Conference  to  take 
into  consideration  the  different  problems  relating  to 
this  establishment  of  such  jurisdiction." 


M.    LODER   trouve  cette  formule  trop  vague.          M.  LODER  thought  the  wording  too  vague. 


Le  PRESIDENT  se  rallie  a  1'opinion  de  M. 
Loder;  il  declare  qu'il  preTere  ne  pas  retirer  sa 
proposition.  Elle  sera  mise  aux  voix:  ainsi  la 
responsabilite  du  President  et  celle  de  tout  le 
monde  sera  d6gagee. 

M.  LODER  attire  1'attention  sur  le  passage 
suivant  de  la  proposititon  du  President: 

,,La  Cour  poss6dera  un  pouvoir  appreciateur 
pour  caracteriser  le  deiit,  fixer  la  peine  et  deter- 
miner les  moyens  appropries  a  1'execution  de  la 
sentence." 


The  PRESIDENT  agreed  with  M.  Loder, 
He  declared  that  he  would  prefer  not  to  withdraw 
his  proposition ;  it  would  be  the  subject  of  a  vote. 
In  this  way  the  President's  and  everybody's 
responsibility  would  be  clear. 

M.  LODER  drew  attention  to  the  following 
passage  from  the  President's  proposition: 

"  the  Court  shall  have  power  to  define  the 
character  of  the  offence,  to  fix  the  penalty  and  to 
determine  the  means  by  which  the  terms  of  the 
sentence  are  to  be  enforced." 
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LORD  PHILLIMORE  remarque  que  cette 
disposition  est  empruntee  au  droit  anglais,  mais 
le  texte  du  President  va  beaucoup  plus  loin : 
il  donne  I'autorite  de  juger  sans  qu'il  y  ait  aucun 
droit  sur  lequel  on  puisse  se  baser. 

M.  DE  LAPRADELLE  constate  qu'on  est 
d'accord  pour  ne  pas  rattacher  1'idee  du  President 
au  projet  d' organisation  de  la  nouvelle  Cour  per- 
manente  que  le  Comite  est  en  train  d'etablir,  et 
pour  se  borner  a  emettre  un  voeu.  La  redaction 
de  ce  voeu  doit  6tre  remise  a  plus  tard.  II  serait 
en  effet  impossible  d'improviser  maintenant  une 
formule ;  si  le  Comite  insiste  pour  le  faire,  M. 
de  Lapradelle  doit  s'abstenir  de  voter  comme 
membre  de  la  Commission,  mais  suivra  la  discus- 
sion en  sa  qualite  de  rapporteur. 


Le  PRESIDENT  exprime  1'avis  qu'il  vaut  mieux 
en  finir  maintenant.  II  donne  de  nouveau  lecture 
du  texte  transactionnel  propose  tout  a  1'heure. 


M.  DE  LAPRADELLE  declare  qu'il  ne  peut 
pas  se  rallier  a  cette  redaction. 

Au  contraire,  LORD  PHILLIMORE  s'y  rallie. 


Mr.  ROOT  declare  que,  dans  son  opinion,  la 
question  est  suffisamment  importante  et  suffisam- 
ment  differente  de  la  question  de  la  convocation 
d'une  conference  de  droit  international  pour  qu'elle 
fasse  1'objet  d'une  declaration  separee.  La  formule 
de  M.  Hagerup  semble  tout  a  fait  suffisante  a 
Mr.  Root,  si  elle  recueille  aussi  1'approbation  des 
autres  membres.  Le  voeu  doit  avoir  le  caractere 
d'une  recommandation  faite  a  la  Conference  et  que 
celle-ci  devra  prendre  en  consideration,  si  elle  est 
convoquee. 

Le  PRESIDENT  met  aux  voix  le  texte  qu'il 
a  lu  et  qui  est  base  sur  la  proposition  de 
M.  Hagerup  et  de  M.  Ricci-Busatti.  II 
ajoute  qu'il  est  entendu  que  ce  texte  formera  un 
voeu  ou  une  declaration  separee. 


M.  ALTAMIRA  declare  qu'il  s'abstiendra  de 
voter,  ne  trouvant  pas  assez  satisfaisante  la  formule 
mise  aux  voix,  qui,  a  son  avis,  s'ecarte  trop  de 
la  proposition  originaire  du  President.  II  est,  a 
ce  sujet,  comme  Ton  dit  en  Espagne,  plus  papiste 
que  le  pape. 


LORD  PHILLIMORE  remarked  that  this  clause 
was  borrowed  from  English  Law;  but  that  the 
President's  text  went  much  further:  he  gave 
the  tribunal  power  to  try  cases  in  which  there  was 
no  law  on  which  to  base  its  judgments. 

M.  DE  LAPRADELLE  stated  that  the  Com- 
mittee was  agreed  not  to  attach  the  President's 
suggestion  to  the  draft  plan  for  the  organisation 
of  the  new  permanent  Court  which  the  Committee 
was  engaged  in  preparing,  and  to  confine  itself 
to  the  adoption  of  a  new  recommendation.  The 
drafting  of  this  recommendation  should  be  postponed 
until  later.  It  would  be  impossible  at  the  moment 
to  improvise  a  wording;  if  the  Committee  insisted 
upon  doing  so,  M.  de  Lapradelle  would  abstain 
from  voting  as  a  member  of  the  Committee,  but 
would  follow  the  discussion  in  his  capacity  as 
rapporteur. 

The  PRESIDENT  expressed  the  opinion  that 
it  would  be  better  to  complete  the  matter  now. 
He  again  read  the  compromise  draft  which  he 
had  just  proposed. 

M.  DE  LAPRADELLE  declared  that  he  could 
not  agree  to  this  drafting. 

LORD  PHILLIMORE  on  the  contrary  sup- 
ported it. 

Mr.  ROOT  declared  that,  in  his  opinion,  the 
question  was  sufficiently  important  and  sufficiently 
distinct  from  the  question  of  the  convocation  of 
an  International  Law  Conference,  to  be  made  the 
subject  of  a  separate  declaration.  M.  Hagerup's 
draft  seemed  to  Mr.  R  o  o  t  to  be  quite  satisfactory, 
provided  that  it  was  approved  by  the  other  mem- 
bers. The  resolution  should  have  the  character 
of  a  recommendation  made  to  the  Conference,  to 
be  considered  by  the  latter  if  it  were  convoked. 


The  PRESIDENT  took  a  vote  upon  the  draft 
which  he  had  read  and  which  was  based  on  the 
propositions  of  M.  Hagerup  and  M.  Ricci- 
Busatti.  He  added  that  it  was  to  be  understood 
that  this  draft  would  constitute  a  resolution  or  a 
separate  declaration. 

M.  ALTAMIRA  declared  that  he  would  not 
vote,  as  he  was  not  quite  satisfied  with  the  draft 
voted  upon,  which,  in  his  opinion,  differed  too  much 
from  the  President's  original  proposal.  On  this 
subject  he  was,  according  to  a  Spanish  saying, 
"more  catholic  than  the  Pope". 
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M.  DE  LAPRADELLE  s'abstiendra  egalement 
de  voter. 

La  proposition  est  adoptee  par  cin<  |  voixdemajorite. 

M.  RICCI-BUSATTI  a  formu!6  une  serie  d'amen- 
dements  aux  articles  25  a  28  du  projet  Root- 
Phi  1 1  i  m  o  r  e.  II  declare  que  ces  amendements, 
ainsi  que  les  autres  qui  ont  etc  pr6sentes  par  lui,  ne 
sont  que  des  epaves ;  son  vaisseau  a  sombre,  mais 
il  essaye  d'en  sauver  des  d6bris  en  les  adaptant  a. 
celui  que  Ton  est  en  train  de  batir;  ils  pourront 
peut-etre  lui  permettre  de  se  rallier  au  resultat 
final  des  travaux  du  Comite.  (Voir  annexe  4). 


M.  DE  LAPRADELLE  also  did  not  vote. 
The  proposition  was  adopted  by  a  majority  of 
five  votes. 

M.  RICCI-BUSATTI  had  drawn  up  a  series  of 
amendments  on  Articles  25  to  2  8  of  the  Root— 
P  h  i  1 1  i  m  o  r  e  plan.  He  declared  that  these  amend- 
ments, as  also  the  others  that  he  had  submitted, 
were  only  wreckage;  his  ship  had  sunk  but  he 
was  trying  to  save  some  of  the  pieces  and  to 
adapt .  them  to  the  vessel  now  under  construction  ; 
if  they  were  accepted  he  might  perhaps  be  able 
to  accept  the  final  results  of  the  Committee's 
labours.  (See  Annex  4). 


Le  PRESIDENT  ouvre  la  discussion  sur  1'ar- 
ticle  25  du  projet  Root — P  h  ill  i  more. 

A  cet  article  se  rattache  le  premier  amende- 
ment  de  M.  Ricci-Busatti. 


The  PRESIDENT  next  laid  Article  25  of  the 
Root — Phillimore  plan  before  the  Committee. 

M.  Ricci  Busatti's  first  amendment  referred 
to  this  Article. 


LORD  PHILLIMORE  pense  qu'il  ne  s'agit  que 
de  questions  de  formule,  et  le  PRESIDENT  declare 
que  le  Comit6  de  redaction  tiendra  compte  de  cet 
amendement. 


LORD  PHILLIMORE  thought  that  this  amend- 
ment was  only  a  question  of  wording.  The 
PRESIDENT  stated  that  the  drafting  Committee 
would  consider  the  amendment. 


M.  RICCI-BUSATTI  appelle  1'attention  du 
Comit6  sur  ce  qu'il  y  aurait  lieu  de  faire  si,  a 
1'ouverture  de  la  session  annuelle,  il  n'y  avait  aucune 
affaire  a  regler.  II  pense  qu'il  y  aurait  lieu  d'in- 
s6rer  dans  1'article  une  disposition  qui  permette 
de  suspendre  la  session  en  pareil  cas. 

M.  LODER  croit  qu'il  serait  necessaire  que  la 
Cour  se  r6umt,  m6me  s'il  n'y  a  pas  d'affaires  a 
juger. 


M.  RICCI-BUSATTI  called  the  Committee's 
attention  to  the  possibility  that,  at  the  opening  of 
the  annual  session,  there  would  be  no  cases  for 
decision.  He  thought  that  a  provision  should  be 
inserted  in  the  Article  authorising  the  postpone- 
ment of  the  session  under  such  circumstances. 

M.  LODER  thought  that  it  would  be  necessary 
for  the  Court  to  meet  even  if  there  were  no  cases 
to  be  heard. 


LORD  PHILLHV1ORE  fait  observer  qu'en  An- 
gleterre  la  Cour  se  reunit  meme  s'il  n'y  a  pas 
d'affaires.  Dans  ce  cas,  elle  se  proroge ;  mais  il 
est  n£cessaire  que  les  membres  de  la  Cour  se 
reunissent  au  moins  une  fois  par  an. 

Lord  Phillimore  ajoute  que  le  passage 
suivant  doit  6tre  ajout6  a  la  fin  de  1'article  25  du 
projet  Root — Phillimore: 

,,Le  President  aura  aussi  le  droit,  a  la  requete 
des  parties,  de  convoquer  trois  juges  pour  decider 
les  affaires  que  les  parties  voudront  voir  determiner 
de  cette  maniere." 

Le  PRESIDENT  est  d'avis  que  la  Cour  de- 
vrait  pouvoir  se  diviser  en  chambres  afin  de  hater 
la  procedure.  II  attire  1'attention  du  Comite  sur 
les  dispositions  de  son  projet  original  ;\  cet  egard 
(voir  annexe  au  proces-verbal  du  2 1  juin). 


LORD  PHILLIMORE  observed  that  in  Eng- 
land a  Court  would  meet  even  if  there  were  no 
cases.  In  such  event  it  would  adjourn ;  but  the 
members  of  the  Court  must  meet  at  least  once 
a  year. 

Lord  Phillimore  went  on  to  say  that  the 
following  sentence  should  be  added  to  the  end  of 
Article  25  of  the  Root — Phillimore  plan: 

"The  President  shall  also  have  the  right,  when 
requested  by  the  parties,  to  assemble  three  judges 
to  try  cases  which  the  parties  wish  to  settle  in 
this  way." 

The  PRESIDENT  was  of  opinion  that  the  Court 
should  be  able  to  divide  itself  into  chambers  in 
order  to  expedite  the  procedure.  He  drew  atten- 
tion to  the  provisions  of  his  original  plan  relating 
to  this.  (See  Annex  of  the  Proces-  Verbal  of  June  2 1). 
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LORD  PHILLIMORE  dit  qu'il  croit  que  les 
articles  25  et  26  peuvent  etres  considers  separe- 
ment.  II  y  a  dans  le  premier  de  ces  articles,  deux 
idees  distinctes : 

1 .  la  Cour  doit  toujours  sieger  in  plena ;   Lord 
Phillimore  s'oppose  au  systeme  des  chambres; 

2.  d'autre    part    il    n'est    pas    oppose    a  1'idee 
d'avoir  une  Cour  peu  nombreuse.  II  a  pense  que 
pendant    les    vacances,    un  tribunal  compos6  d'un 
nombre  fort  restreint  de  juges  pourrait  fonctionner. 
Mr.    Root    pense    que    cette    Cour    devrait   etre 
composee  du  president  et  de  trois  juges. 

Le  PRESIDENT  met  aux  voix  1'article  25  du 
projet  R  o  o  t-P  h  i  1 1  i  m  o  r  e,  avec  1'addition  dont 
Lord  Phillimore  vient  de  donner  lecture. 

Avant  le  vote,  le  President  declare,  en  re- 
ponse  a  une  question  de  M.  de  Lapradelle, 
que,  si  les  parties  peuvent,  en  se  mettant  d'accord, 
soumettre  leur  differend  au  tribunal  de  trois  juges, 
elles  n'ont  pas  le  droit  de  choisir  ces  juges. 

M.  DE  LAPRADELLE  declare  que  dans  ce 
cas  il  peut  accepter  1'article. 

M.  RICCI-BUSATTI  se  rallie  a  1'addition  de 
Lord  Phillimore,  mais  insiste  pour  que  les 
parties  aient  le  droit  de  choisir  elles-memes  les  trois 
juges,  ou  un  seul  juge,  si  bon  leur  semble.  II  renvoie 
d'ailleurs  a  1'article  26  bis  de  ses  amendements, 
tjui  exprime  toute  sa  pensee. 

Le  PRESIDENT  attire  1' attention  sur  Particle  6 
du  projet  de  Convention  de  1907,  aux  termes 
duquel  la  Cour  designe  annuellement  trois  juges  qui 
forment  une  delegation  speciale,  et  trois  autres  juges, 
destines  a  les  remplacer  en  cas  d'empechement. 

II  prefere  une  chambre  de  vacations  nommee 
annuellement  a  une  petite  Cour  nommee  ad  hoc 
par  le  President,  lequel  assumerait  une  responsa- 
bilite  formidable  en  faisant  le  choix  des  juges. 

M.  LODER  se  rallie  a  1'opinion  que  vient  d'ex- 
primer  le  President. 

Quelques  explications  sont  alors  fournies  sur  les 
conditions  speciales  qui  ont  preside  a  la  redaction 
de  1'article  cit6  par  le  President,  et  sur  le  sens 
veritable  du  terme  ,,chambre  de  vacations". 

LORD  PHILLIMORE  declare  qu'a  son  avis 
la  difference  entre  le  point  de  vue  du  President 
et  le  sien  n'est  pas  bien  grande.  A  son  idee,  les 
parties  qui  voudront  avoir  une  affaire  r6g!6e  pen- 
dant les  vacances,  s'adresseront  au  President  avec 
la  priere  de  tacher  de  composer  une  Cour  pour 
en  prendre  connaissance. 


LORD  PHILLIMORE  said  that  he  thought 
Articles  2  5  and  2  6  could  be  considered  separately. 
There  were  two  distinct  ideas  in  the  first  of  these 
Articles : 

1.  The  Court  must  always  sit  in  plena:  Lord 
Phillimore  was  opposed  to  the  system  of  chambers. 

2.  On  the  other  hand,  he  was  not  opposed  to 
the    idea    of  having  a  small  Court.      He  thought 
that,    during  vacations,  a  tribunal  composed  of  a 
very  limited  number  of  judges  might  act.  Mr.  Root 
thought    this    Court    should    be  composed  of  the 
President  and  three  judges. 

The  PRESIDENT  put  Article  25  of  the  Root- 
Phillimore    plan    to    the    vote,    including    the 
addition  just  read  by  Lord  Phillimore. 

Before  the  vote  the  President  declared,  in 
answer  to  a  question  by  M.  de  Lapradelle,  that 
though  the  parties  could  by  agreement  submit 
their  dispute  to  a  tribunal  of  three  judges,  they 
would  not  have  the  right  to  choose  them. 

M.  DE  LAPRADELLE  declared  that  under 
these  conditions  he  could  accept  the  Article. 

M.  RICCI-BUSATTI  accepted  Lord  Philli- 
m  o  r  e's  addition  but  insisted  that  the  parties  should 
have  the  right  to  choose  the  three  judges  them- 
selves— or  a  single  judge  if  they  thought  fit. 
He  referred  to  Article  26  bis  of  his  amendments, 
which  expressed  his  views. 

The  PRESIDENT  called  attention  to  Article  6 
of  the  draft  Convention  of  1907,  according  to  the 
terms  of  which  the  Court  would  appoint  annually 
three  judges  to  form  a  special  section  and  three  other 
judges  to  replace  them,  if  they  were  unable  to  sit. 

He  preferred  a  vacation  chamber,  appointed 
annually,  to  a  small  Court  appointed  ad  hoc  by 
the  President,  who  would  assume  a  heavy  respon- 
sibility by  choosing  the  judges. 

M.  LODER  agreed  with  the  opinion  just  expressed 
by  the  President. 

Some  explanations  were  then  given  concerning  the 
special  conditions  which  governed  the  drafting  of  the 
article  quoted  by  the  President,  and  concerning 
the  real  meaning  of  the  term  "vacation  chamber". 

LORD  PHILLIMORE  declared  that,  in  his 
opinion,  the  difference  between  the  President's 
point  of  view  and  his  own  was  not  great.  In  his 
opinion,  parties  who  wished  to  have  a  case  decided 
during  vacation,  should  apply  to  the  president,  re- 
questing him  to  try  to  form  a  Court  to  hear  the  case. 
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Le  PRESIDENT  craint,  en  se  ralliant  au  projet  The  PRESIDENT  feared  that,  in  accepting  the 

Root — Phillimore,  d'aller  a  1'encontre  de  la  Root — Phillimore  plan,  he  was  going  against 

decision  unanime  de  1907.  the  unanimous  decision  of  1907. 

Apres  une  courte  discussion,  LORD  PHILLI-  After  a  short  discussion,  LORD  PHILLIMORE 

MORE  se  declare  dispos6  a  r6diger  un  texte,  qu'il  stated  that  he  was  ready  to  prepare  a  draft,  which 

soumettra  demain,  destin6  a  concilier  le  point  de  he  would  submit  on  the  following  day,  intended 

vue  du  President  avec  le  sien.  to  reconcile  the  President's  point  of  view  and 

his  own. 

La  seance  est  Iev6e  £12.45  heures  de  1'apres-midi.         The  meeting  closed  at   12.45  P-  m- 


Le  President  : 

(stgntf)  Brn.   DESCAMPS. 

Lc  Secretaire- General  : 

(signe)  D.  ANZILOTTI. 


The   Jy resident  : 

(stoned)  Brn.   DESCAMPS. 

The   Secretary-  General  : 

(signed)  D.  ANZILOTTI. 
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ANNEXE  No.   i. 

Projet  de  resolution,  concernant  la  convocation 

de  Conferences  de  droit  international, 
presente  par  Mr.  Root  et  le  baron  Descamps. 

Convaincus  que  la  securite  des  Etats  et  le  bien- 
etre  des  peuples  exigent  imperieusement  1'extension 
de  1'empire  du  droit  et  le  developpement  des 
juridictions  internationales : 

Animes  du  desir  de  promouvoir  la  realisation 
de  ces  resultats  dans  le  monde: 

Les  soussignes  proposent  au  Comite  international 
des  jurisconsultes  reunis  a  La  Haye  d'adopter,  a 
titre  de  recommandations,  les  r6solutions  suivantes  : 

I.  Que  le  Conseil  ou  1'Assemblee  ou  les  Auto- 
rites    qui    en   ont    le    moyen    reunissent,    dans    le 
plus   bref  delai  possible,  une  nouvelle  Conference 
des   Etats,  faisant  suite  aux  deux  premieres  Confe- 
rences de  La  Haye,  dans  le  but  de  poursuivre  les 
objectifs  suivants: 

1.  de    raffermir    les    regies  existantes  du  droit 
des  gens,  specialement  et  en  premiere  ligne 
dans  les  domaines  affectes  par  les  evenements 
de  la  recente  guerre; 

2.  de  formuler  et  de  sanctionner  les  modifica- 
tions et  additions  dont  la  necessite  ou  1'utilite 
s'est  revelee  a  1'occasion  de  la  guerre  et  a 
raison  des  changements  dans  les  conditions 
de  la  vie  et  des  rapports  internationaux  qui 
ont  suivi  ce  con  flit  arme; 

3.  de  s'efforcer  de  concilier  les  vues  divergentes 
et    de  menager  une  entente  gdnerale  relati- 
vement    aux    regies    qui    ont    donne    lieu    a 
controverse ; 

4.  de  prendre  en  particuliere  consideration  les 
points,  qui,  actuellement,  ne  sont  pas  regies 
d'une  maniere  adequate  et  a  1'egard  desquels 
les    exigences    de    la    justice    intern ationale 
reclament  des  determinations  pr6cises  et  une 

entente  commune. 

i 

II.  Que     ,,1'Institut     de     droit     international," 
,,1'American  Institute  of  International  Law",  ,,1'Union 
juridique    internationale"    et    ,,1'International    Law 
Association"  soient  invites  a  instaurer  tel  mode  de 
travail  ou  de  collaboration  qui  leur  paraitra  convenir 
afin  de  preparer,  concernant  1'ceuvre  a  realiser,  des 
avant-projets  qui  puissent  d'abord  Stre  soumis  aux 
divers    Gouvernements,    puis    etre   pr6sentes    a  la 
Conference  et  recevoir  telle  suite  qu'il  appartiendra. 


ANNEX  No.   i. 

Draft  Resolution  concerning  the  convocation  of 

Conferences  on  International  Law,  submitted 

by  Mr.  Root  and  Baron  Descamps. 

Convinced  that  the  extension  of  the  sway  of 
justice  and  the  development  of  international  tribunals 
are  urgently  required  to  ensure  the  security  of 
States  and  well-being  of  the  nations: 

Moved  by  an  earnest  desire  to  forward  the 
achievement  of  these  results  in  the  world ; 

The  undersigned  propose  to  the  International 
Committee  of  Jurists  assembled  at  the  Hague  the 
adoption  of  the  following  resolutions  to  be  regarded 
as  recommendations : 

I.  That  the  Council  or  Assembly  or  some  other 
authority,  which  has  the  necessary  powers,  should 
convoke  as  soon  as  possible,  a  new  interstate 
Conference  to  carry  on  the  work  of  the  two  first 
Conferences  at  the  Hague,  for  the  purpose  of: 

1 .  Reestablishing  the  existing  rules  of  the  Law 
of  Nations,   more  especially,  and  in  the  first 
place,  those  affected  by  the  events  of  the  recent 
war; 

2.  Formulating  and  approving  the  modifications 
and  additions  rendered  necessary  or  advisable 
by    the  war    and    by    the    changing    of  the 
conditions  of  life  and  of  international  relations 
following  upon  the  armed  conflict; 

3.  Endeavouring  to  reconcile  divergent  opinions, 
and  bring  about  a  general  understanding  con- 
cerning the  rules  which  have  been  the  subject 
of  controversy ; 

4.  Giving  special  consideration  to  those  points, 
which  are  not  at  the  present  time  adequately 
provided  for,  and  of  which  a  definite  settlement 
by    general    agreement    is    required,    in  the 
interests  of  International  Justice. 


II.  That  the  Institut  de  Droit  International,  the 
American  Institute  of  International  Law,  the  Union 
Juridique  Internationale,  the  International  Law  As- 
sociation should  be  invited  to  adopt  any  method, 
of  working  or  of  collaboration,  that  they  may  think 
fit,  with  a  view  to  the  preparation  of  Draft  Plans 
to  be  submitted,  first  to  the  various  Governments, 
and  then  to  the  Conference,  for  the  accomplishment 
of  this  task. 
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III.  Qu'en  vue  de  mieux  mettre  en  relief  1'oeuvre  III.    That   in  order  to  emphasise  the  character 
a  entreprendre,  la  Conference  nouvelle  prenne,  si  of  the  task  to  be  undertaken,  the  new  Conference 
possible,  le  nom  de  Conference  pour  1'avancement  should,  if  possible,  be  called  the  Conference  for  the 
du  droit  international.  advancement  of  International  Law. 

IV.  Que  cette  Conference  soit  suivie  de  Confe-  IV.    That   this  Conference  should   be   followed 
rences    periodiques    semblables,  assez  rapprochees  by  periodical  similar  Conferences,  at  intervals  suf- 
pour  permettre  de  continuer,  en  toute  opportunity  ficiently   short  to   enable  the  work  undertaken  to 
et  fecondite,  I'ceuvre  entreprise,  dans  ce  qu'elle  aura  be  continued,  in  so  far  as  it  may  be  incomplete, 
d'inacheve.  with  every  prospect  of  success. 

Le  projet  actuel  de  Cour  Permanente  de  Justice  The  present  project  for  a  permanent  Court  of 

Internationale    organise    une    juridiction    generate  International   Justice    organises   a   tribunal   with   a 

competente  pour  toutes  les  questions  que  lui  sou-  general  jurisdiction  over  all  questions  submitted  to 

mettra   1'accord  volontaire  des  Parties,  avec  judi-  it   by   voluntary   agreement    between    the  parties, 

cature   obligatoire   pour  les  questions  specifiees  a  and  with  a  special  compulsory  jurisdiction  in  the 

1'article   1 3  du  Pacte  de  la  Societe  des  Nations,  en  questions  specified  in  Article   1 3  of  the  Covenant 

tant  que    leur   solution   depend  des  traites  ou  de  of  the  League  of  Nations,  in  so  far  as  their  settlement 

regies  revues  en  droit  des  gens.  depend  upon  the  interpretation   of  treaties  or  of 

II  y  a  lieu  d'admettre  que  1'activite  de  la  Con-  rules  recognised  by  the  Law  of  Nations, 

ference  dont  les  reunions  sont  ici  recommandees,  It   is   most  probable  that  the  operations  of  the 

en    etendant    incessamment   le   domaine   du  droit  Conference  herewith  recommended,  by  continually 

international,  61argira  incessamment  aussi  le  cadre  extending  the  scope  of  International  Law,  will  also 

de  la  judicature  obligatoire  devant  la  Cour,  sans  continually  develop   the  Court's  compulsory  juris- 

abolir   les   limites    qui  constituent  une  sauvegarde  diction,   but   without   destroying    the  limits  which 

contre  tout  exces  de  pouvoir.  form  a  protection  against  any  abuse  of  power. 

Et  Ton  peut  desormais  envisager  1'ensemble  des  Thereafter  the  group  of  institutions,  set  up  for 

institutions  etablies  pour  1'  application  du  droit  aux  the  application  of  law  to  international  affairs  may 

affaires  internationales  comme  un  vaste  organisme,  be  regarded  as  one  vast  organisation,  flexible  yet 

a  la  fois  souple  et  integral,  ou  le  fonctionnement  complete,  in  which  Tribunals  of  Arbitration  constitute 

des  juridictions  proprement  arbitrales  peut  alterner  an  alternative  to  a  Permanent  Court  of  International 

avec  un  office  permanent  de  justice  internationale  Justice,  and  under  the  aegis  of  which  international 

et  sous  1'egide  duquel  est  appelee  a  se  deployer,  life  will  develop  and  law  will  be  held  in  real  and 

dans   le   respect   effectif  et   progressif  de   1'ordre  increasing  respect, 
juridique,  la  vie  des  Nations. 

(Sign*)  ROOT,  DESCAMPS.  (Signed)  ROOT,  DESCAMPS. 
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ANNEXE  No.   2. 


Proposition  du  Baron  Descamps. 


Article   i.    II    est   institue 
Justice  Internationale. 


une  Haute  Cour  de 


Article  2.  Cette  Cour  se  compose  d'un  membre 
par  Etat  respectivement  choisi  par  le  groupe  des 
delegues  de  chaque  Etat  a  la  Cour  d' Arbitrage. 

Article  3.  La  Haute  Cour  de  Justice  Internatio- 
nale sera  comp6tente  pour  juger  les  crimes  centre 
1'ordre  public  international  et  le  droit  des  gens 
universel,  qui  lui  seront  deferes  par  1'Assemblee 
pleniere  de  la  Societe  des  Nations  ou  par  le 
Conseil  de  cette  Societe. 

Article  4.  La  Cour  possedera  un  pouvoir  appre- 
ciateur  pour  caracteriser  le  delit,  fixer  la  peine  et 
determiner  les  moyens  appropries  a  1' execution  de 
la  sentence. 

Elle  determinera  la  procedure  a  suivre  dans 
ce  cas,  par  son  reglement  d'ordre  interieur. 


A  N  N  E  X  No.   2. 
Proposal  submitted  by  Baron  Descamps. 

Article  i .  A  High  Court  of  International  Justice 
is  hereby  established. 

Article  2.  This  Court  shall  be  composed  of  one 
member  for  each  State  chosen  by  the  group  of  dele- 
gates of  each  State  upon  the  Court  of  Arbitration. 

Article  3.  The  High  Court  of  International 
Justice  shall  be  competent  to  try  crimes  against 
international  public  order  and  the  universal  law  of 
Nations,  referred  to  it  by  a  public  full  meeting  of 
the  Assembly  of  the  League  of  Nations,  or  by  the 
Council  of  the  said  League. 

Article  4.  The  Court  shall  have  power  to  define 
the  character  of  the  offence,  to  fix  the  penalty 
and  to  decide  the  means  by  which  the  terms  of 
the  sentence  are  to  be  enforced. 

The  Court  shall  lay  down  the  procedure  to  be 
used  in  this  case  in  its  internal  regulations. 
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ANNEXE  No.  3. 

Tirage  a  part  des  Articles  25  et  suivants  du  projet 
Root-Phillimore. 

(Texte  revis6,  d'  a  p  r  e  s  les  decisions 
du   13  juillet). 

Article  25. 

La  Cour  aura  une  session  chaque  annee.  Sauf 
disposition  contraire  dans  le  reglement  d'ordre 
de  la  Cour,  cette  session  commencera  le  15  juin 
et  continuera  tant  que  1'ordre  du  jour  de  la  Cour 
n'aura  pas  et6  epuise.  Le  President  aura  le  droit 
de  convoquer  la  Cour  en  session  extraordinaire 
quand  cela  lui  paraitra  necessaire. 

Le  President  aura  aussi  le  droit,  a  la  requite 
des  parties,  de  convoquer  trois  juges  pour  decider 
les  affaires  que  les  parties  voudront  voir  determiner 
de  cette  maniere. 

Article  26. 

A  la  premiere  audition  d'un  cas,  au  moins  neuf 
juges  devront  e"tre  presents.  Si  neuf  juges  ne  sont 
pas  disponibles,  les  juges  suppleants  entreront  en 
fonction  jusqu'a  concurrence  de  ce  nombre.  Les 
juges  suppleants  seront  appeles  a  sieger  d'apres  un 
systeme  de  rotation  suivant  leur  anciennete  d'age. 

Si,  pour  une  raison  quelconque,  un  ou  plusieurs 
des  juges  se  trouvent  hors  d'6tat  de  continuer  a 
sieger  pendant  toute  1'audition  du  cas,  1'audition 
pourra  neanmoins  6tre  poursuivie,  a  condition  qu'il 
y  ait  un  quorum  de  sept  juges  presents. 

Article  27. 

Si,  lors  de  1'instruction  d'un  cas  determine,  la 
Cour  ne  renferme  pas  de  juge  de  la  nationalite 
d'un  des  Etats  parties  au  litige,  cet  Etat  no  mm  era, 
en  vue  de  1'instruction,  un  juge  qui  prendra  part  a 
la  decision  du  litige  sur  un  pied  de  parfaite  egalit6 
avec  les  autres  juges,  membres  de  la  Cour. 

Si  la  Cour  ne  renferme  pas  de  juge  de  la  natio- 
nalite d'aucune  des  parties  au  litige,  chacune  d'elles 
nommera  un  juge  qui  prendra  part  a  la  procedure 
concernant  le  litige  et  a  la  decision  a  son  sujet. 

S'il  y  a  plus  de  deux  parties  et  que  deux  ou 
plusieurs  des  parties  fassent  cause  commune,  elles 
seront  repr6sentees  a  la  Cour  par  un  juge  seulement. 
Ce  juge  sera  nomtne  de  commun  accord  par  les 
parties. 


ANNEX  No.  3. 

Separate  copy  of  Articles  25  to  28  of  the  Root— 
Phillimore  plan. 

(Revised   version,    embodying   the 
decisions   of  July   i3th). 

Article  25. 

The  Court  shall  have  one  session  every  year, 
which,  unless  otherwise  provided  by  rule  of  Court, 
shall  begin  on  the  i5th  of  June  and  continue 
until  the  business  before  the  Court  is  disposed  of. 
The  President  shall  have  the  power  to  convoke  an 
extraordinary  session  of  the  Court  when  he  deems 
it  necessary. 

The  President  shall  also  have  the  right,  when 
requested  by  the  parties,  to  assemble  three  judges 
to  try  cases  that  the  parties  wish  to  settle  in  this  way. 


Article  26. 

There  shall  be  present  at  the  first  hearing  of  a 
case  not  less  than  nine  judges  and,  if  there  be  less 
than  this  number  available,  their  places  shall  be 
filled  by  supplementary  judges  called  in  rotation 
in  the  order  of  age. 

If,  for  any  reason,  any  of  the  judges  are  unable 
to  continue  during  the  hearing,  the  remaining  jud- 
ges, provided  there  is  a  quorum  of  seven,  can 
continue  the  case. 


Article  27. 

If,  on  the  trial  of  a  case,  there  is  no  judge  upon 
the  Court  belonging  to  one  of  the  litigating  States, 
that  State  shall,  for  the  purpose  of  the  trial,  appoint 
a  judge  who  shall  take  part  in  the  disposition  of 
the  case  with  equal  rank  with  the  other  judges 
on  the  bench. 

If  neither  of  the  parties  in  litigation  before  the 
Court  has  a  judge,  each  shall  appoint  a  judge  to 
take  part  in  the  proceedings  and  the  disposition 
of  the  case. 

If  two  or  more  of  the  parties  are  in  the  same 
interest,  they  shall  have  but  one  judge,  to  be 
agreed  upon  between  them. 
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Article  28. 

La  Cour  est  accessible  a  tous  les  Etats  qui 
sont  Membres  de  la  Societ6  des  Nations  et  aux 
Etats  qui  ne  sont  pas  Membres  de  la  Societe, 
mais  qui  acceptent  les  conditions  posees  par  le 
Conseil  de  la  Societe,  en  conformite  avec  1'article 
1 7  du  Pacte.  La  Cour  connaitra  seulement  des 
litiges  entre  Etats,  mais  un  Etat  pourra  soumettre 
a  la  Cour  les  droits  qu'il  fait  valoir  au  nom  de 
ses  ressortissants  ou  au  nom  de  ressortissants  d'un 
autre  Etat  que  le  premier  Etat  a  le  droit  de 
representer  en  vertu  d'un  traite. 


Article  28. 

The  Court  is  open  to  all  States  who  are  Members 
of  the  League  of  Nations  and  to  States  not  Members 
of  the  League  of  Nations  who  comply  with  the 
conditions  laid  down  by  the  Council  under  Article  1 7 
of  the  Covenant.  The  Court  shall  take  cognisance 
only  of  suits  between  States,  but  the  State  may 
put  forward  rights  which  it  claims  on  behalf  of 
any  of  its  citizens  or  for  the  nationals  of  another 
State  on  whose  behalf  it  is  entitled  by  treaty  to  appear. 
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ANNEXE  No.  4. 

Amendements  proposes  par  M.   Ricci-Busatti  aux 
Articles  25—28  du  projet  Root     Phillimore. 

Article  25.  Supprimer  la  phrase :  ,,Sauf  disposi- 
tion contraire  dans  le  reglement  d'ordre  de  la  Cour" 
et  r6diger  la  premiere  partie  de  1'article  de  telle 
facon  qu'il  soit  6tabli  que  la  session  n'aura  pas 
lieu  s'il  n'y  a  pas  d'affaires  a  r6gler. 

Article  26.  Ajouter,  aud6butdel'article,  les  mots: 
,,Lorsque,  soit  sur  la  demande  des  parties,  soit 
par  decision  du  President,  la  Cour  siegera  en  stance 
pl6niere.":  sauf  redaction  pour  ce  qui  reste. 

Ajouter  Particle  suivant  (26  bis): 

,,Dans  chaque  affaire,  les  parties  en  cause  pour- 
ront  demander,  de  commun  accord,  que  le  tribunal 
soit  compose  de  trois  juges  ou  d'un  seul  juge,  a 
designer  soit  par  elles-me'mes  soit  par  le  President, 
parmi  les  membres  de  la  Cour. 

,,Sous  reserve  des  dispositions  de  1'article  26 
et  de  I'alin6a  precedent,  le  tribunal  serait  compost, 
dans  chaque  affaire,  de  cinq  juges  et  deux  juges 
suppleants :  le  reglement  de  la  Cour  etablira  1'ordre 
dans  lequel  les  juges  seront  appeles  a  sieger." 

Article  27.  Alinea  premier:  substituer  aux  mots: 

,,cet  Etat  nommera,  en  vue  de  1'instruction "",  les 

suivants  :  ,,cette  partie  pourra,  soit  nommer  parmi 
les  personnes  qui  figurent  sur  la  liste  visee  a 
1'article  ...  un  juge  .  .  .,  soit  demander  que  les 
ressortissants  des  deux  Parties  adverses,  s'ils  figu- 
rent parmi  les  juges,  soient  exclus  du  tribunal." 

2me  alinea:  Substituer  les  mots:  ,,nommera" 
par  les  mots:  ,,pourra  nommer ". 

Article  28.  Substituer  aux  mots:  ,,mais  un  Etat 
etc."  jusqu'a  la  fin,  les  mots  suivants:  ,.soit  que 
le  differend  porte  exclusivement  sur  les  droits  de 
1'Etat  lui  mime,  soit  qu'il  ait  indirectement  pour 
objet  les  droits  et  int£rets  de  ses  ressortissants,  ou 
des  ressortissants  d'un  pays  dont  1'Etat  partie  en 
cause  a  la  protection." 


ANNEX  No.  4. 

Amendments  proposed  by  M.  Ricci-Busatti  to 
Articles  25  to  28  of  the  Root— Phillimore  plan. 

Article  25.  The  words  "unless  otherwise  pro- 
vided by  rule  of  Court"  to  be  deleted,  and  the 
first  portion  of  the  Article  to  be  so  worded  that  it 
shall  be  laid  down  that  the  session  shall  not  take 
place  if  there  should  be  no  cases  to  be  tried. 

Article  26.  Add  at  the  beginning  of  the  Article 
the  words :  "  Whenever,  either  at  the  request  of 
the  parties,  or  upon  the  decision  of  the  President, 
the  full  Court  sits"  the  remainder  of  the  Article 
approved,  subject  to  amendments  in  wording. 

The  following  Article  to  be  added  (26  bis): 
"In  any  case  the  contesting  parties  may  by 
mutual  agreement  request  that  the  tribunal  should 
be  composed  of  three  judges  or  of  a  single  judge, 
to  be  appointed  either  by  themselves  or  by  the 
President  from  amongst  the  members  of  the  Court. 
"  Subject  to  the  provisions  of  Article  2  6  and 
the  preceding  paragraph,  the  Court  shall  be  com- 
posed in  each  case  of  five  judges  and  two  deputy 
judges.  The  rules  of  Court  shall  lay  down  the 
order  in  which  the  judges  shall  be  called  upon  to 
take  their  seats." 

Article  27.  In  the  first  paragraph  substitute  the 
words  "  this  party  may  either  nominate  a  judge 
from  amongst  persons  included  on  the  list  mentioned 

in  Article or  claim  that  the  subjects  of  the 

two  contesting  parties,  if  any  are  included  amongst 
the  judges,  shall  be  excluded  from  the  Court", 
for  the  words  "  that  State  shall  for  the  purpose 
of  the  trial  appoint.  .  ." 

In  the  second  paragraph  substitute  the  words 
"may  appoint"  for  the  words  "shall  appoint". 

Article  28.  Substitute  the  words  "whether  the 
dispute  concerns  rights  of  the  State  itself  exclusively, 
or  whether  it  indirectly  concerns  the  rights  and 
interests  of  its  subjects  or  of  subjects  of  a  country 
which  the  State  concerned  in  the  case  has  under 
its  protection",  for  the  words  "  but  the  State  etc. " 
to  the  end  of  the  paragraph. 
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24'EME  SEANCE  (non-publique), 

tenue  au  Palais  de  la  Paix,  a  La  Haye, 

le  14  juillet  1920. 


24TH  MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  July  14*h,  1920, 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents  :  tous  les  membres  du  Comite 
(a  1'exception  de  M.  Bevilaqua);  M.  Fer- 
nandas; Mr.  James  Brown  Scott;  les  secre- 
taires particuliers  du  Baron  Descamps  et  de 
M.  Adatci;  les  membres  du  Secretariat. 

La  seance  est  ouverte  a  9.50  heures  du  matin. 

Le  PRESIDENT  rouvre  la  discussion  sur  les 
articles  25  et  26  du  projet  Root — Phillimore. 
11  appelle  1'attention  du  Comite  sur  1'amendement 
depose  par  Lord  Phillimore  en  vue  de  se 
rapprocher  du  point  de  vue  du  President,  et 
comme  suite  a  sa  declaration  de  la  veille. 

Get  amendement  est  ainsi  concu : 

Ajouter  a  la  fin  de  1'article  2  5  : 

,,La  Cour  designe  annuellement  trois  juges  qui, 
avec  le  president,  forment  tine  section  speciale. 
Les  parties  peuvent,  de  consentement  mutuel, 
s'adresser  au  president  pour  que  leurs  affaires 
soient  decidees  par  cette  section. 

Si  un  juge  faisant  partie  de  la  section  est 
empeche,  le  president  a  le  droit  de  designer  un 
des  autres  juges  a  sa  place." 

Ajouter  au  commencement  de  1'article  26: 

,,Sauf  dans  les  cas  vis6s  dans  1'article  prec6dent." 

Le  President  constate,  en  reponse  a  des 
questions  qui  lui  sont  posees,  que  1'article  25  n'a 
pas  encore  ete  adopt6.  II  explique  que  la  propo- 
sition de  Lord  Phillimore  se  rapproche  du 
Projet  de  Convention  de  1907,  qui  egalement  prevoit 
une  section  speciale  de  trois  juges.  Ce  rapproche- 
ment constitue  un  gage  pour  que  l'amendement  soil 
trouve  acceptable.  Personnellement,  le  President 
aurait  prefere  plusieurs  chambres  dont  une  com- 
posee  de  cinq  juges,  et  1'institution  d'un  ou  de  plu- 
sieurs juges  uniques;  mais  il  constate  le  pas  fait 
par  la  proposition  de  Lord  Phillimore. 

II  donne  lecture  d'un  texte  qui  exprime  toute 
sa  pensee  au  sujet  de  1'organisation  de  la  section 
speciale.  Ce  texte  est  insere  a  1'annexe  2. 

Une  discussion  s'engage  au  sujet  de  l'amende- 
ment propose  par  Lord  Phillimore.  Le  mode 


BARON  DESCAMPS  in  the  chair. 

Present :  all  the  members  of  the  Committee 
(except  M.  Bevilaqua);  M.  Fernandes;  Mr. 
James  Brown  Scott;  the  private  secretaries 
of  Baron  Descamps  and  M.  Adatci;  the 
Members  of  the  Secretariat. 

The  meeting  opened  at  9.50  a.m. 

The  PRESIDENT  re-opened  the  discussion  on 
Articles  25  and  26  of  the  Root — Phillimore  plan, 
and  drew  the  Committee's  attention  to  the  amend- 
ment presented  by  Lord  Phillimore,  in  accordance 
with  his  statement  on  the  previous  day,  with  a  view 
to  reconciling  the  President's  point  of  view  and 
his  own.  This  amendment  was  worded  as  follows : 

Add  at  the  end  of  article  2  5  : 

"  The  Court  shall  designate,  annually,  three  judges 
who,  with  the  President,  shall  form  a  special  sec- 
tion. Parties  may,  by  mutual  consent,  apply  to 
the  President  for  the  purpose  of  having  their  case 
decided  -by  this  section. 

If  a  judge  included  in  the  Section  is  unable  to  sit, 
the  President  may  appoint  one  of  the  other  judges 
to  take  his  place." 

Add  at  the  beginning  of  article  26 : 

"  Except  in  the  case  mentioned  in  the  preceding 
article." 

The  President  stated,  in  answer  to  a  question 
put  to  him,  that  Article  25  had  not  yet  been 
adopted.  He  explained  that  the  proposal  of  Lord 
Phillimore  resembled  the  plan  of  the  1907  Con- 
vention, which  also  made  provision  for  a  special 
section  of  three  judges.  This  similarity  gave  promise 
that  the  amendment  would  be  found  acceptable. 
Personally,  the  President  would  have  preferred 
several  chambers  of  which  one  should  be  composed 
of  five  judges,  and  the  institution  of  one  or  more 
chambers  with  a  single  judge,  but  he  admitted  that 
Lord  Phillimore's  proposal  was  a  step  in  the 
right  direction. 

He  read  a  statement  which  expressed  his  ideas 
on  the  organisation  of  a  special  section  ;  this  state- 
ment is  included  in  Annex  2. 
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de  designation  des  juges  qui  feront  partie  de  la 
section  speciale,  est  particulierement  etudie.  Les 
juges  seront-ils  designes  par  le  president  ou  par 
les  parties,  ou  bien  pourront-ils  sieger  d'office? 


M.  RICCI-BUSATTI  fait  valoir  qu'il  est  desirable 
de  laisser  aux  parties  directement,  ou  par  1'inter- 
mediaire  du  president,  une  certaine  influence  sur 
la  composition  de  la  section,  tandis  que  M.  Loder 
et  le  Pr6sident  font  valoir  que  cette  methode 
rappellerait  trop  celle  propre  a  1'arbitrage. 

Au  cours  de  la  discussion,  la  question  suivante 
est  egalement  soulevee :  la  Cour  peut-elle  utilement 
juger  avec  un  nombre  pair  de  juges? 

M.  FERN  ANDES  depose  I'amendementsuivant: 
»La  Cour  statuera  au  complet,  les  juges  supple- 
ants  etant  appeles  a  remplacer  les  juges  titulaires 
absents  ou  empeches.  Si  toutefois  onze  juges  ne 
sont  pas  disponibles,  neuf  juges  suffiront  comme 
quorum  minimum  pour  1'audience." 

Get  amendement  se  rapporte  a  1'article  26  du 
projet  Root — Phillimore. 


A  discussion  took  place  on  the  subject  of  the 
amendment  proposed  by  Lord  Phillimore.  The 
method  of  appointing  the  judges  who  were  to  form 
the  special  section  was  especially  considered  :  should 
they  be  named  by  the  President  or  by  the  parties, 
or  could  they  sit  ex.  officio? 

M.  RICCI-BUSATTI  pointed  out  that  it  was 
desirable  to  allow  the  Parties,  either  directly  or 
through  the  President,  to  have  a  certain  influence 
on  the  composition  of  the  section,  while  M.  Loder 
and  the  President  pointed  out  that  this  method 
would  too  much  resemble  that  proper  to  arbitration. 

In  the  course  of  the  discussion,  the  question  was 
also  raised  whether  the  Court  could  successfully 
perform  its  duties  with  an  even  number  of  judges. 

M.  FERN  ANDES  proposed  the  following  amend- 
ment :  "  The  full  Court  shall  sit,  deputy  judges 
being  called  upon  to  replace  regular  judges  who  are 
absent  or  unable  to  sit.  If  at  any  time  eleven  judges 
are  not  available,  nine  judges  shall  suffice  to  consti- 
tute a  quorum  for  the  hearing  of  a  case." 

This  amendment  related  to  Art.  26  of  the  Root— 
Phillimore  plan. 


Le  PRESIDENT  en  donne  lecture,  mais  declare 
qu'il  ne  peut  pas  s'y  rallier. 

LORD  PHILLIMORE  explique  1'idee  du  pro- 
jet Root — Phillimore.  Le  chiffre  11  ne  serait 
que  nominal;  des  cas  inevitables  de  maladie  et 
d'absence  rameneraient  presque  toujours  ce  chiffre 
a  9 ;  c'est  le  chiffre  qu'il  trouve  preferable. 

Mr.  ROOT  donne  son  approbation  a  1'amen- 
dement  de  M.  Fern  an  des.  II  croit  qu'on  doit 
pouvoir  completer  la  Cour  en  faisant  appel  a  autant 
de  suppleants  qu'il  faut  pour  faire  le  nombre  de 
1 1  ;  mais  d'autre  part,  ce  chiffre  ne  doit  pas  e"tre 
obligatoire.  La  Cour  doit  pouvoir  sieger  avec  neuf 
juges. 


Le  PRESIDENT  donne  lecture  de  sa  propo- 
sition et  declare  qu'il  lui  est  impossible  d'accepter 
le  chiffre  de  1 1  juges  propos6  par  M.  Fernandes 
et  appuy6  par  Mr.  Root.  Son  systeme  compre- 
nait  cinq  juges;  dans  un  esprit  de  conciliation  il  est 
alle  jusqu'a  neuf,  mais  ce  chiffre  represente  le  maxi- 
mum des  concessions  qu'il  peut  faire.  Dans  ces 
conditions  il  reprend  sa  proposition. 

M.  RICCI-BUSATTI  se  rallie  au  texte  du 
President,  sauf  redaction. 


The  PRESIDENT  read  it  but  stated  that  he 
could  not  accept  it. 

LORD  PHILLIMORE  explained  the  idea  of  the 
Root — Phillimore  plan.  The  number  1 1  would 
be  merely  nominal ;  cases  of  illness  and  absence 
would  always  reduce  the  number  to  9,  which  num- 
ber he  thought  preferable. 

Mr.  ROOT  expressed  his  approval  of  M.  Fer- 
nandes' amendment.  He  thought  that  it  should 
be  possible  to  make  up  the  number  of  the  Court 
to  ii  by  calling  upon  as  many  deputy  judges  as 
might  be  necessary  for  this  purpose.  On  the  other 
hand,  however,  this  number  should  not  be  com- 
pulsory. The  Court  should  be  able  to  sit  with  nine 
judges. 

The  PRESIDENT  read  his  proposition  and  said 
that  it  was  impossible  for  him  to  accept  the  number 
of  eleven  judges,  proposed  by  M.  Fernandes  and 
supported  by  Mr.  Root.  His  system  involved  five 
judges ;  in  an  attempt  to  effect  a  compromise  he  had 
consented  to  nine  judges,  but  this  number  represented 
the  utmost  concession  which  he  could  make.  Under 
these  circumstances  he  reverted  to  his  proposal. 

M.  RICCI-BUSATTI  agreed  to  the  President's 
proposition,  subject  to  alterations  in  wording. 
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Le  PRESIDENT  met  aux  voix  sa  proposition. 

Elle  est  adoptee  a  main  levee,  a  une  voix  de 
majorite,  et  avec  deux  reserves. 

En  consequence  il  n'y  a  pas  lieu  de  proceder 
a  un  vote  sur  l'amendement  de  M.  Fernandes. 


The  PRESIDENT  took  a  vote  upon  his  pro- 
position. It  was  adopted  by  a  majority  of  one  vote, 
on  a  show  of  hands ;  two  members  made  reser- 
vations. 

Consequently,  there  was  no  need  to  vote  upon 
M.  Fernandes'  amendment. 


MM.  ALTAMIRA  et  DE  LAPRADELLE 
demandent  des  explications  sur  le  vote. 

En  reponse  a  une  question  de  LORD  PHILLI- 
MORE,  le  PRESIDENT  declare  que  la  question 
de  1'ordre  dans  lequel  les  suppliants  seront  appeles 
a  sieger  a  etc  deja  decided  dans  un  autre  sens 
que  celui  qui  est  propose  a  la  fin  de  1'article  26  du 
projet  Root-Phillimore. 

Mr.  ROOT  demande  au  President  quelle  est 
exactement  la  port6e  du  texte  qui  a  ete  adopte. 
II  a  1'impression  qu'on  a  adopte  d'abord  l'amen- 
dement deLord  Phillimore,  puis  celui  du  Pre- 
sident. II  y  a  cependant  contradiction  entre  ces 
deux  amendements ;  pour  sa  part,  Mr.  Root  n'a 
pas  de  preferences,  mais  il  croit  qu'il  faut  choisir 
1'un  ou  1'autre  de  ces  amendements. 


MM.  ALTAMIRA  and  DE  LAPRADELLE 
asked  for  an  explanation  concerning  the  vote. 

In  answer  to  a  question  of  LORD  PHILLIMORE, 
the  PRESIDENT  stated  that  the  question  of  the 
order  in  which  the  deputy  judges  should  be  called 
to  the  Bench  had  been  already  decided  in  a  way 
different  from  'that  proposed  at  the  end  of  Art.  26 
of  the  R  o  o  t — P  h  i  1 1  i  m  o  r  e  plan. 

Mr.  ROOT  asked  the  President  what  was 
the  exact  scope  of  the  text  which  had  been  adopted ; 
he  was  under  the  impression  that  first  of  all  Lord 
Phillim ore's  amendment  had  been  adopted  and 
then  that  of  the  President.  There  was,  however, 
a  contradiction  between  these  two  amendments. 
Mr.  Root  personally  had  no  preference,  but  he 
thought  that  it  would  be  necessary  to  select  one 
or  the  other  of  these  amendments. 


Le  PRESIDENT  explique  qu'a  son  avis  toutaete 
suflisamment  discute.  L'amendement  qu'il  a  propose 
a  un  caractere  nettement  transactionnel.  II  a  adopte 
le  principe  que  la  Cour  siegera  normalement  in 
plena,  sauf  la  division  de  la  Cour  en  chambres. 
II  lui  a  ete  impossible  d'accepter  le  nombre  de 
onze  juges.  En  tout  cas,  la  question  est  maintenant 
tranchee  par  le  vote  qu'on  vient  de  prendre.  Si 
1'on  veut  y  revenir,  on  pourra  le  faire  en  seconde 
lecture. 


LORD  PHILLIMORE  donne  lecture  de  1'article 
25  du  projet  Root — Phillimore  et  de  1'amen- 
dement  qu'il  a  depose.  II  demande  si  ce  dernier  texte 
a  ete  adopt6  a  la  place  du  texte  correspondant 
de  1'article  25  et  quelle  est,  dans  ce  cas,  la  relation 
entre  ce  texte  et  celui  soumis  par  ie  President- 
texte  qui  a  ete  6galement  adopte.  II  croit  qu'on 
est  d'accord  sur  le  premier  alinea  de  1'article  2  5  ; 
mais  entre  le  seme  alinea  et  l'amendement  du  Pre- 
sident  il  y  a  contradiction. 

Le  PRESIDENT  declare  que  le  texte  de  1'article 
2  5  du  projet  R  o  o  t — P  h  i  1 1  i  m  o  r  e  a  ete  adopte  jus- 
qu'aux  mots  ,,lui  paraitra  n6cessaire",  inclusive- 
ment;  puis  on  a  adopt6  le  texte  du  President 
jusqu'a  1'expression  ,,a  la  demande  des  parties" 
inclusivement. 


The  PRESIDENT  explained  that,  in  his  opinion, 
the  whole  question  had  been  sufficiently  discussed. 
The  amendment  which  he  had  proposed  was  clearly 
in  the  nature  of  a  compromise.  He  had  adopted 
the  principle  that  the  Court  should  normally  sit 
in  plena,  subject  to  the  division  of  the  Court  into 
Chambers;  he  had  found  it  impossible  to  accept 
the  number  of  eleven  judges.  At  all  events,  the 
question  had  now  been  settled  by  the  vote  just 
taken.  If  it  were  desired  /to  reconsider  it,  it  might 
be  done  at  the  second  reading. 

LORD  PHILLIMORE  read  article  25  of  the 
Root — Phillimore  plan  and  the  amendment 
which  he  had  proposed.  He  asked  if  the  latter 
had  been  adopted  instead  of  the  corresponding 
text  of  Art.  25,  and  if  so,  what  the  relation  was 
between  this  amendment  and  the  one  presented  by 
the  President,  which  had  also  been  adopted. 
He  thought  that  the  first  paragraph  of  Article  2  5 
had  been  agreed  upon,  but  that  Paragraph  2  and 
the  President's  amendment  were  contradictory. 

The  PRESIDENT  stated  that  the  text  of  Article 
25  of  the  Root — Phillimore  plan  had  been 
adopted  up  to  and  including  the  words  "  when  he 
deems  it  necessary;"  then  the  President's  text 
had  been  adopted  up  to  and  including  the  expression 
"  at  the  request  of  the  parties. " 
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Cette  derniere  partie  tiendra  lieu  du  a^me  alinea 
de  1'article  25  et  de  1'article  26  du  projet 
Root — Phillimore. 

LORD  PHILLIMORE  se  declare  satisfait  de 
cette  reponse. 

M.  DE  LAPRADELLE  constate  que  la  pro- 
position du  President  a  6te  adopt6e  a  une  voix 
de  majorite,  qu'elle  a  ete  adoptee  contre  deux  re- 
serves et  que  certains  d'entre  ceux  qui  ont  vote 
pour  la  proposition  ont  declare  avoir  des  doutes 
au  sujet  de  la  question  de  savoir  quel  texte  ils 
ont  vote,  et  quelle  est  la  fonction  de  ce  texte. 

M.  LODER  demande  la  parole  pour  une  motion 
d'ordre.  II  constate  que  Ton  se  trouve  dans  une 
impasse,  et  qu'il  faut  tacher  d'en  sortir  maintenant, 
afin  d'eviter  de  s'y  retrouver  en  seconde  lecture. 

II  fait  observer  qu'on  a  vot6  la  proposition  du 
President,  sans  en  avoir  le  texte  sous  les  yeux ; 
c'est  la  premiere  fois  qu'il  arrive  qu'un  texte  ait 
£t6  vote  de  cette  maniere ;  il  propose  que  le  texte 
soit  multigraphid  et  distribue,  et  qu'on  precede  a 
un  nouveau  vote,  lorsque  les  membres  auront  eu 
le  temps  d'en  prendre  connaissance. 


Le  PRESIDENT  fait  observer  que  le  texte  de 
sa  proposition  a  deja  et6  lu  plusieurs  fois.  II 
regrette  de  ne  pouvoir  accepter  la  proposition  de 
M.  L  o  d  e  r ;  il  veut  bien  faire  multiplier  et  distri- 
buer  le  texte,  mais  dans  1'inter^t  de  la  bonne  marche 
des  travaux,  il  ne  peut  admettre  qu'on  revienne 
sur  un  vote  acquis,  a  moins  qu'on  ne  le  fasse  en 
seconde  lecture. 

Le  President  ouvre  la  discussion  sur  1'ar- 
ticle 27  du  projet  R  o  o  t — P  h  i  1 1  i  m  o  r  e ;  il  en 
donne  lecture. 

LORD  PHILLIMORE  a  la  parole  pour  expliquer 
cet  article.  A  son  avis,  il  a  et6  reconnu,  lors  d'une 
des  discussions  anterieures,  qu'il  serait  necessaire 
de  donner  aux  parties  la  possibilite  d'etre  repre- 
sent6es  dans  la  Cour  par  un  membre  de  leur 
nationality ;  ou  du  moins  qu'il  faut  empecher  que 
Tune  des  parties  soit  represent6e  tandis  que  1'autre 
ne  Test  pas.  II  y  a  plusieurs  manieres  d'arriver  a 
ce  but.  Ou  bien  on  peut  exclure  le  juge  ressor- 
tissant  de  1'une  des  parties,  ou  bien  on  peut  ad- 
joindre  un  juge  ressortissant  de  1'autre.  Mais,  dans 
son  opinion,  il  est  preferable  de  donner  aux  parties 
une  representation  nationale,  non  seulement  pour 
defendre  leurs  interns,  mais  pour  permettre  a  la 
Cour  de  comprendre  certaines  questions  qui  de- 
mandent  des  connaissances  tout  a  fait  speciales, 


This  last  part  replaced  paragraph  2  of  Article  25 
and  article  26  of  the  Root — Phillimore  plan. 


LORD  PHILLLTMORE  said  that  the  answer 
satisfied  him. 

M.  DE  LAPRADELLE  stated  that  the  Presi- 
dent's proposal  had  been  adopted  by  a  majority 
of  one  vote,  and  subject  to  two  reservations ;  further, 
that  certain  members  amongst  those  who  had 
voted  for  the  proposal  had  expressed  doubts  as 
to  the  identity  and  purport  of  the  clause  which 
they  had  voted  for. 

M.  LODER  raised  a  point  of  order.  He  stated 
that  they  had  come  to  a  deadlock  and  that  an 
attempt  must  be  made  to  find  a  way  out  of  it  at 
once,  so  as  to  avoid  meeting  the  same  difficulty 
at  the  second  reading. 

He  observed  that  the  P  r  e  s  i  d  e  n  t's  proposition 
had  been  voted  upon  without  having  the  text  of 
it  at  hand.  This  was  the  first  time  that  a  vote 
had  been  taken  in  this  way.  He  proposed  that 
the  text  be  duplicated  and  distributed,  and  that 
a  new  vote  be  taken  when  the  members  had  had 
time  to  consider  it. 

The  PRESIDENT  pointed  out  that  the  text  of 
his  proposal  had  already  been  read  several  times; 
he  regretted  that  he  could  not  accede  to  M.  Loder's 
suggestion.  He  would  be  pleased  to  have  the 
text  duplicated  and  distributed,  but  he  could  not 
in  the  interest  of  the  progress  of  their  work  con- 
sent to  reconsider  a  vote  already  taken,  except  at 
the  second  reading. 

The  President  laid  Art.   27  of  the  Root- 
Phi  1 1  i  m  o  r  e  plan  before  the  Committee ;  he  read  it. 


LORD  PHILLIMORE  explained  the  purport 
of  this  article.  In  his  opinion,  it  had  been  acknow- 
ledged, in  the  course  of  a  previous  discussion,  that 
it  would  be  necessary  to  make  it  possible  for 
parties  to  be  represented  on  the  Court  by  a  member 
of  their  nationality;  or  that  at  any  rate  it  would 
be  necessary  to  prevent  one  party  being  represented 
if  the  other  party  were  not.  There  were  several 
ways  of  obtaining  this  end;  the  judge  of  the 
nationality  of  one  party  might  be  excluded,  or  a 
judge  of  the  nationality  of  the  other  might  be 
added;  but,  in  his  opinion,  it  would  be  preferable 
to  give  a  national  representative  to  both  parties, 
not  only  to  protect  their  interests,  but  to  enable 
the  Court  to  understand  certain  questions  which 
require  highly  specialised  knowledge  and  relate  to 
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et  qui  tiennent  a  la  difference  entre  les  divers 
systemes  juridiques.  Lord  Phillimore  men- 
tionne  le  systeme  fidei-commissaire  en  Angleterre 
et  en  Amerique,  qui  presente  des  difficultes  toutes 
particulieres. 

Apres  mure  reflection,  Lord  Phillimore 
croit  que  le  systeme  du  projet  Root — Philli- 
more est  le  meilleur,  et  il  exprime  1'espoir  que 
les  membres  du  Comite  voudront  bien  s'y  rallier. 

M.  ADATCI  considere  que  1'article  27  est 
tres  important.  Au  debut  des  deliberations  du 
Comite,  il  a  lui-meme  formule  une  proposition 
fragmentaire  dans  la  matiere.  II  a  vu,  avec  une 
vive  satisfaction,  comment  1'idee  contenue  dans 
cette  proposition  avait  ete  perfectionnee  dans  le 
projet  R  o  o  t — P  h  i  1 1  i  m  o  r  e,  et,  en  abandon- 
nant  les  scrupules  formalistes  que  lui  avait  in- 
spir6  le  fait  que  le  systeme  adopte  se  trouve 
en  disaccord  avec  le  droit  interne  et  les  prin- 
cipes  theoriques  du  droit  international,  il  s'est 
rallie  au  projet. 

II  rappelle  que  la  Cour  de  justice  qu'il  s'agit 
d'instituer  embrassera  toutes  les  nations,  toutes  les 
races,  toutes  les  religions.  II  evoque  le  souvenir 
de  M.  Louis  Renault,  qui  a  dit  qu'en  matiere 
d'arbitrage,  des  elements  nationaux  doivent  e*tre 
compris  dans  la  Cour  meme;  des  assesseurs  ne 
suffisent  pas.  Le  juge  representant  une  partie  doit 
etre  admis  a  prendre  part  aux  deliberations  et  aux 
votes.  II  sera  un  collaborateur  precieux,  surtout  pour 
la  redaction  de  la  sentence,  question  delicate  deja 
en  matiere  de  droit  national,  et  plus  encore  en 
matiere  internationale,  ou  il  s'agit  de  formuler  des 
sentences  auxquelles  des  Etats,  parfois  meme  des 
grands  Etats,  devront  se  soumettre.  II  faut  que 
1'expose  des  motifs  de  la  sentence  explique  celle-ci, 
de  facon  a  ecarter  les  obstacles  que  la  susceptibilite 
nationale  sera  disposee  a  dresser  contre  1'execution 
du  verdict. 

Pour  bien  formuler  cet  expose  de  motifs,  il  faut 
connaitre  la  psychologic  des  peuples.  Ceci  est 
important,  surtout  lorsqu'il  s'agit  d'un  jugement 
rendu  en  Europe  ou  en  Amerique,  mais  concer- 
nant  des  Etats  de  races  differentes. 

M.  Adatci  prend  1'exemple  du  Japon.  II  dit 
que  1'Europe  et  I'Atnerique  ont  une  psychologic 
basee  sur  le  fond  du  christianisme,  tandis  que  la 
psychologie  de  I'ExtrSme  Orient  est  basee  sur  le 
bouddhisme,  le  shintoisme  ou  le  confucionisme. 
A  des  peuples  obeissant  aux  lois  de  cette  psycho- 
logie, il  faudrait  expliquer  les  sentences  d'une 
facon  tres  minutieuse  pour  les  leur  faire  accepter. 
Ses  compatriotes,  par  exemple,  accepteraient  dif- 
ficilement  des  decisions  qui  ne  leur  seraient  pas 
raisonnablement  expliquees.  II  en  est  de  mfirne 


the  differences  between  the  various  legal  systems. 
Lord  Phillimore  mentioned  the  trustee  system 
in  England  and  America,  which  presents  very 
special  difficulties. 

After  mature  reflection,  Lord  Phillimore 
thought  that  the  system  of  the  R  o  o  t — Phillimore 
plan  was  the  best,  and  he  expressed  the  hope  that 
the  members  of  the  Committee  would  see  fit  to 
accept  it. 

M.  ADATCI  considered  that  Art.  27  was  very 
important.  At  the  beginning  of  the  Committee's 
deliberations  he  had  himself  prepared  a  rough, 
incomplete  proposal  on  this  subject.  He  had 
observed  with  great  satisfaction  that  the  idea 
contained  in  this  proposal  had  been  perfected  in 
the  Root — Phillimore  plan,  and,  after  aban- 
doning certain  formal  scruples  aroused  by  the  fact 
that  the  system  adopted  was  at  variance  with 
municipal  law  and  the  theoretical  principles  of 
international  law,  he  had  accepted  the  plan. 

He  recalled  the  fact  that  the  sphere  of  action 
of  the  Court  of  Justice  which  was  to  be  established 
would  include  all  nations,  races  and  religions. 
He  referred  to  M.  Louis  Renault,  who  said 
that,  in  cases  of  arbitration,  national  representatives 
should  be  included  in  the  Court  itself;  assessors 
did  not  suffice.  A  judge  representing  a  party 
should  be  admitted  to  take  part  in  the  deliberations 
and  the  vote.  He  would  be  of  great  assistance, 
especially  in  the  drafting  of  the  sentence,  a 
sufficiently  delicate  question  in  cases  of  national 
law  and  even  more  so  in  international  cases, 
where  sentences  have  to  be  drawn  up,  which  must 
be  complied  with  by  States,,  sometimes  by  power- 
ful States.  It  is  essential  that  the  explanatory 
statement  accompanying  the  sentence  should  be 
so  drawn  up  as  to  remove  the  possibility  of 
obstacles  which  national  susceptibilities  would  be 
inclined  to  put  in  the  way  of  the  execution  of  the 
sentence. 

In  order  to  prepare  this  statement  of  reasons 
satisfactorily,  the  psychology  of  the  various  peoples 
must  be  understood :  this  is  important,  especially 
in  the  case  of  a  judgment  given  in  Europe  or 
America,  but  affecting  States  of  different  races. 

M.  Adatci  took  Japan  as  an  example:  he 
said  that  Europe  and  America  have  a  psychology 
based  on  Christianity,  while  the  psychology  of  the 
Far  East  is  based  on  Buddhism,  Shintoism  and 
Confucianism.  Peoples  subject  to  the  laws  of  the 
latter  psychology  require  a  very  detailed  explanation 
of  the  sentence  in  order  to  make  it  acceptable  to 
them.  His  fellow  countrymen,  tor  instance,  would 
find  it  difficult  to  accept  decisions  which  were  not 
explained  to  them  in  a  clear  and  satisfactory  manner. 
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dans  tout  1'Orient.  II  est  necessaire  de  tenir  compte 
de  ces  circonstances. 

S'il  est  done  necessaire  que  les  pays  soient  re- 
presentes  a  la  Cour  par  un  membre  de  leur  natio- 
nalite,  la  question  se  pose  de  savoir  si,  de  cette 
maniere,  celui  qui  viendrait  sieger  serait  revfitu  de 
toute  la  dignite  necessaire.  M.  Adatci  n'en  est 
pas  sur:  il  croit  qu'il  faut  6tablir  des  garanties 
serieuses  a  cet  egard.  On  pourra,  par  exemple, 
stipuler  que  les  juges  ad  hoc  soient  choisis  sur 
la  liste  des  candidats  presentee  au  Conseil  et  a 
1'Assemblee. 

En  finissant,  M.  Adatci  declare  qu'il  donne 
son  appui  au  projet  Root-Phillimore  qui, 
malgre  la  souplesse  et  les  autres  qualites  du  projet 
Ricci-Busatti,  correspond  le  plus  a  ses  idees. 

En  reponse  a.  des  questions  formulees  par  M. 
ALTAMIRA,  LORD  PHILL1MORE  constate 
que  dans  les  cas  vises  par  1'article  27  du  projet 
Root-Phillimore,  le  nombre  des  juges  a  la 
Cour  s'elevera  a  dix  ou  a  onze ;  il  declare  que  les 
difficultes  qui  en  decouleront  pour  obtenir  une 
majorite  pourront  facilement  e"tre  surmontees. 


M.  FERNANDES  rappelle  qu'a  une  des  stances 
anterieures  il  a  attire  1'attention  sur  la  disposition 
contenue  dans  1'article  12  du  projet  de  M.  Bevi- 
1  a  q  u  a,  et  qu'on  avait  decid6  que  I'id6e  ainsi 
soulevee  serait  discutee  lors  des  debats  sur  1'ar- 
ticle 27.  II  pense  que  le  moment  de  reprendre  la 
question  est  maintenant  venu.  Mais,  tandis  que 
1'idee  de  M.  Bevilaqua  cadrait  parfaitement 
avec  le  systeme  tel  jju'il  s'esquissait  au  moment 
ou  M.  Fernandes  y  attira,  pour  la  premiere 
fois,  1'attention,  elle  ne  se  trouve  plus  en  harmonic 
avec  le  systeme  modifie  par  les  amendements 
adoptes.  Dans  ces  circonstances,  et  se  ralliant  au 
texte  du  projet  R o o t-P hillimore,  M.  Fernan- 
des prefere  retirer  sa  proposition. 

M.  HAGERUP  propose  1'addition  suivante  a 
1'article  27  du  projet  Root — Phillimore: 

,,Lejuge  nomme  par  les  parties  en  vertu  du  present 
article,  doit,  si  possible,  etre  choisi  parmi  les  candi- 
dats proposes  a  la  Societe  des  Nations  conformement 
a  1'article  6  (du  projet  Root — Phillimore)." 

M.  Hagerup  explique  cet  amendement:  il 
fait  valoir  qu'il  pourrait  e*tre  impossible  de  se  con- 
former  a  cette  regie  dans  certains  cas ;  c'est  pourquoi 
il  a  inser6  1'expression  ,,si  possible". 


It  is  the  same  throughout  the  whole  of  the  East ; 
these  facts  must  be  borne  in  mind. 

If  therefore  it  is  necessary  that  countries  be 
represented  on  the  Court  by  a  member  of  their 
nationality,  the  question  arises  whether,  by  this 
method,  the  person  taking  his  seat  would  be  of 
the  required  standing.  M.  Adatci  was  not  sure 
of  this ;  he  thought  it  would  be  necessary  to  create 
real  guarantees  in  this  respect.  For  instance  it 
might  be  stipulated  that  judges  ad  hoc  should  be 
chosen  from  the  list  of  nominations  submitted  to 
the  Council  and  to  the  Assembly. 

In  concluding,  M.  Adatci  stated  that  he  gave 
his  support  to  the  Root — Phillimore  plan, 
which,  in  spite  of  the  elasticity  and  other  qualities 
of  the  Ricci-Busatti  plan,  corresponded  most 
nearly  to  his  ideas. 

In  answer  to  questions  raised  by  M.  ALTAMIRA, 
LORD  PHILLIMORE  stated  that  in  the  circum- 
stances dealt  with  by  Article  27  of  the  Root— 
Phillimore  plan,  the  number  of  judges  on  the 
Court  would  increase  to  ten  or  eleven ;  he  asserted 
that  any  difficulties  in  securing  a  majority,  which 
arose  from  this  increase,  could  easily  be  overcome. 

M.  FERNANDES  recalled  the  fact  that  at  a  pre- 
vious meeting  he  drew  attention  to  the  provision  con- 
tained in  Article  i  2  of  the  plan  of  M.  Bevilaqua, 
and  that  it  had  been  decided  to  discuss  the  idea 
therein  contained  at  the  time  of  the  discussion  of 
Article  27.  He  thought  that  the  time  had  now 
come  to  take  up  the  question  again.  While,  however, 
M.  Be vil aqua's  idea  harmonised  perfectly  with 
the  system  as  outlined  at  the  time  when  M.  Fer- 
nandes first  drew  attention  to  it,  it  was  no  longer 
in  harmony  with  the  system  as  modified  by  the 
amendments  adopted.  In  these  circumstances  M. 
Fernandes  preferred  to  withdraw  his  proposal 
and  to  support  the  text  of  the  Root — Philli- 
more plan. 

M.  HAGERUP  proposed  the  following  addition 
to  Article  27  of  the  Root — Phillimore  plan: 

"Judges  appointed  by  the  parties  in  accordance 
with  this  Article,  should,  if  possible,  be  chosen 
from  amongst  the  candidates  proposed  to  the  League 
of  Nations  in  conformity  with  Article  6  (of  the 
Root— Phillimore  plan)." 

M.  Hagerup  explained  this  amendment:  he 
pointed  out  that  it  might  be  impossible  to  comply 
with  this  rule  in  some  cases;  that  was  the  reason 
for  inserting  the  expression  "  if  possible. " 


M.    ADATCI    et    LORD    PHILLIMORE  se 
rallient  en  principe  a  1'addition. 


M.  ADATCI  and  LORD  PHILLIMORE  agreed 
in  principle  to  the  addition. 
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M.  DE  LAPRADELLE  admet  la  proposition 
R  o  o  t — P  h  i  1 1  i  m  o  r  e,  mais  desirerait  preciser  cer- 
tains points.  II  se  demande,  par  example,  si  lejuge 
ad  hoc  aura  le  droit  de  marquer  son  dissentiment. 


LORD  PHILLIMORE  dit  que  oui. 


M.  DE  LAPRADELLE  continue  alors  en  disant 
que  c'est  un  point  extremement  delicat,  parce  qu'un 
juge  national  marquera  toujours  son  dissentiment 
contre  une  sentence  qui  est  defavorable  a  son 
pays.  C'est  pourquoi  on  ne  doit  recourir  aux  juges 
ad  lioc  qu'en  dernier  lieu.  La  methode  a  employer 
serait  de  prendre  d'abord  le  juge  ressortissant 
d'une  des  parties  en  litige  dans  la  Cour,  et  de 
donner  aux  parties  le  droit  de  choisir  chacune  un 
juge  ad  hoc  parmi  les  suppleants.  Ainsi  on  arrive- 
rait  en  meme  temps  a  donner  un  peu  de  vie  a 
['institution  des  juges  suppleants. 

M.  LODER,  bien  que  se  sachant  en  minorite, 
tient  a  faire  une  declaration.  II  est  hostile  a  1'article 
27  du  projet  Root — Phi  Hi  more  parce  que  cet 
article  evoque  encore  1'idee  de  1'arbitrage  au  lieu 
de  celle  de  la  justice.  II  pense  que  1'idee  de  donner 
aux  parties  un  representant  a  la  Cour  est  erronee. 
Si  Ton  donne  aux  parties  le  droit  de  choisir  ce 
juge,  on  se  trouve  en  pleine  procedure  d'arbitrage. 
Si  Ton  stipule  que  les  systemes  juridiques  seront 
representes,  on  a  encore  adopts  une  idee  fausse. 
II  y  a  du  reste  contradiction  entre  les  efforts  qu'on 
a  fails  pour  instituer  une  Cour  composee  des  meil- 
leurs  juges,  et  la  proposition  d'y  introduire  des  juges 
occasionnels. 

M.  Loder  voudrait  que  Ton  supprimat  tout 
1'article  27,  mais  si  Ton  ne  trouve  pas  cela  possible, 
il  ne  peut  en  tout  cas  aller  plus  loin  que  d'accepter 
des  assesseurs  avec  voix  consultative  nommes  par 
les  parties.  Dans  cet  ordre  d'idees  il  propose  la 
redaction  suivante  de  1'article  2  7  : 

,,Si,  lors  de  1'instruction  d'un  cas  determin6,  la 
Cour  ne  renferme  pas  de  juge  de  la  nationalite 
d'un  des  Etats  partie  au  litige,  cet  Etat  nommera, 
en  vue  de  1'instruction,  un  juge  qui  aura  une  voix 
consultative  dans  la  Chambre  du  Conseil. 

,,Si  la  Cour  ne  renferme  pas  de  juge  de  la 
nationalit6  d'aucune  des  parties  au  litige,  chacune 
d'elles  nommera  un  juge  qui  prendra  part  a  la 
procedure  avec  voix  consultative". 

En  reponse  a  une  question  de  M.  de  Lapra- 
delle,  M.  Loder  declare  que,  dans  son  systeme, 
un  juge  ressortissant  d'une  des  parties  doit  sortir 
de  la  Cour. 


M.  DE  LAPRADELLE  accepted  the  R  o  o  t- 
P  h  i  1 1  i  m  o  r  e  proposal,  but  desired  to  make  certain 
points  clear.  He  wished  to  know,  for  instance, 
whether  a  judge  ad  hoc  would  have  the  right  to 
have  his  dissent  recorded. 

LORD  PHILLIMORE  answered  in  the  af- 
firmative. 

M.  DE  LAPRADELLE  then  went  on  to  say 
that  this  was  an  extremely  delicate  point,  because 
a  national  judge  would  always  record  his  disap- 
proval of  a  sentence  unfavourable  to  his  country. 
For  this  reason,  judges  ad  hoc  should  not  be  used 
except  as  a  last  resort.  The  method  to  be  employed 
would  be,  first  of  all  to  remove  from  the  Court 
the  judges  representing  one  of  the  parties  in  the 
case,  and  then  to  confer  on  each  of  the  parties  the 
right  to  choose  a  judge  ad  hoc  from  amongst  the 
deputy  judges.  Thus,  at  the  same  time,  a  little 
life  would  be  put  into  the  institution  of  deputy  judges. 

M.  LODER,  although  he  realised  he  was  in  the 
minority,  wished  to  make  a  statement.  He  was 
opposed  to  Article  27  of  the  Root — Phillimore 
plan,  because  this  Article  still  involved  the  idea  of 
arbitration  instead  of  justice.  He  believed  that  the 
idea  of  giving  the  parties  representatives  upon  the 
Court  was  wrong.  If  the  right  to  choose  such 
judges  were  given  to  the  parties,  this  would  give 
the  proceedings  a  characteristic  essentially  belonging 
to  arbitration.  Again,  by  stipulating  that  the  various 
legal  systems  should  be  represented,  a  mistaken 
idea  would  be  introduced.  Furthermore,  there  was 
a  contradiction  between  the  attempts  which  had 
been  made  to  ensure  the  establishment  of  a  Court 
composed  of  the  best  judges,  and  the  proposal  to 
bring  temporary  judges  into  the  Court. 

M.  Loder  desired  to  suppress  the  whole  of 
Article  27  but  if  that  was  found  impossible,  he 
was  prepared  to  agree  to  assessors  with  advisory 
powers  appointed  by  the  parties,  but  he  could  not 
in  any  case  go  further.  He  consequently  proposed 
the  following  wording  for  Article  27: 

"  If  at  the  time  of  the  preliminary  examination 
of  a  given  case,  the  Court  does  not  include  a  judge 
of  the  nationality  of  one  of  the  States  parties  in 
the  case,  this  State  shall  appoint,  for  the  preliminary 
examination,  a  judge  who  shall  take  part  with  an 
advisory  capacity  in  the  deliberations  preceding  the 
judgment. 

"  If  the  Court  does  not  contain  a  judge  of  the 
nationality  of  either  of  the  parties  in  the  case,  each 
State  shall  appoint  a  judge  who  shall  participate 
in  the  proceedings,  in  an  advisory  capacity." 

In  answer  to  a  question  by  M.  de  Lapradelle, 
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LORD  PHILLIMORE  exprime  1'avis  que  si 
Ton  adopte  une  idee,  il  taut  en  accepter  les  con- 
sequences jusqu'au  bout.  11  apprecie  beaucoup  1'idee 
de  M.  Loder,  et  il  la  trouve  tres  belle,  puis- 
(|u'elle  est  entitlement  conforme  atix  exigences  du 
droit  strict,  mais  elle  n'est  pas  pratique:  c'est 
pourquoi  il  croit  devoir  se  rallier  plutdt  a  1'idee 
de  M.  Adatci ;  il  peut  accepter  aussi  1'amendement 
de  M.  Hagerup  qui  s'en  inspire. 


M.  RICCI-BUSATTI  declare  que  les  memes 
raisons  pour  lesquelles  M.  Loder  est  hostile  a 
1'article  27  lui  semblent  militer  en  faveur  de  cet 
article.  II  admet  cependant  que  les  objections  de 
M.  Loder  sont  tres  graves,  et  il  releve  surtout 
la  difficult^  qui  ressortirait  de  la  difference  d'origine 
entre  les  juges  -  -  les  juges  ordinaires,  elus  par  le 
Conseil  et  par  1'Assemblee,  tenant  leur  mandat  de 
la  Societ6  des  Nations,  tandis  que  les  juges  adjoints 
seraient  nommes  par  leurs  gouvernements :  pour 
la  coherence  du  systeme,  il  lui  parait  plus  raison- 
nable  de  donner  aux  representants  des  parties  le 
caractere  d'assesseurs.  D'autre  part,  afin  que  la 
disposition  dont  il  s'agit  puisse  satisfaire  aux  dif- 
ferentes  circonstances  qui  peuvent  se  presenter,  il 
propose  un  amendement  portant  que,  si  1'une  des 
parties  en  cause  est  representee  dans  la  Cour,  et 
non  1'autre,  celle-ci  pourra,  soit  nommer  un  juge 
parmi  les  personnes  qui  figurent  sur  la  liste  des 
presentations,  soit  demander  que  le  ressortissant 
de  la  partie  adverse  soit  exclu  du  tribunal. 


Mr.  ROOT  est  d'avis  que  tout  ce  qui  a  etc  dit 
par  M.  Loder,  s'applique  parfaitement  a  la  juri- 
diction  nationale.  Pour  ce  qui  est  de  la  juridiction 
internationale,  il  faut  tenir  compte  des  observations 
de  M.  Adatci.  Les  nations  doivent  aller  a  la  Cour 
avec  1'assurance  d'y  rencontrer  une  pleine  compre- 
hension :  dans  ce  but  il  est  necessaire,  au  moins 
pour  les  pays  qui  different  le  plus  de  1'ordinaire, 
d'avoir  a  la  Cour  un  juge  de.ieur  nationality  et 
un  juge  qui  y  siege  sur  un  pied  de  parfaite  egalite 
avec  les  autres.  C'est  pourquoi  Mr.  Rootappuie 
la  proposition  du  projet  Root-Phillimore, 
tout  en  voulant  y  ajouter  1'amendement  de  M. 
Hagerup. 

Le  PRESIDENT  declare  qu'a  son  avis  M.  Lo- 
der confond  1'organisation  juridique  nationale  et 


M.  Loder  stated  that,  according  to  this  system, 
a  judge  of  the  nationality  of  one  of  the  parties 
would  give  up  his  seat. 

LORD  PHILLIMORE  expressed  the  opinion 
that,  if  a  theory  were  adopted,  all  the  consequences 
must  also  be  accepted.  He  appreciated  M.  Loder's 
idea  highly  and  found  it  admirable  in  that  it  was 
entirely  in  conformity  with  the  requirements  of 
strict  law,  but  it  was  not  practicable.  Lord 
P  h  i  1 1  i  m  o  r  e  felt  therefore  that  he  would  be  better 
able  to  support  M.  Adatci's  view;  he  could 
also  accept  M.  Hagerup's  amendment  which 
was  based  upon  it. 

M.  RICCI-BUSATTI  stated  that,  as  far  as  he 
was  concerned,  the  reasons  for  which  M.  Loder 
was  opposed  to  Article  27  appeared  to  be  in 
its  favour.  He  admitted,  however,  that  M.  Loder's 
objections  were  very  serious,  and  he  mentioned 
in  particular  the  difficulty  which  would  result  from 
the  fact  that  the  judges  would  derive  their  positions 
from  different  sources — the  ordinary  judges  elected 
by  the  Council  and  the  Assembly,  holding  their 
position  under  the  League  of  Nations,  and  the  judges 
ad  hoc  being  appointed  by  their  Governments. 
It  would  therefore  seem  more  consistent  with  the 
system  adopted  to  give  the  representatives  of  the 
parties  the  character  of  assessors.  On  the  other 
hand,  in  order  that  the  provision  in  question  should 
meet  the  various  circumstances  which  might  arise, 
he  presented  an  amendment  to  the  effect  that,  if 
one  of  the  parties  were  represented  on  the  Court 
but  not  the  other,  the  latter  should  be  able,  either 
to  appoint  a  judge  from  amongst  the  persons  who 
appear  on  the  list  of  nominations,  or  to  request 
that  the  representative  ot  the  opposing  party  be 
excluded  from  the  tribunal. 

Mr.  ROOT  was  of  opinion  that  all  that  M.  L  od  e  r 
had  said  applied  perfectly  to  national  tribunals ;  but 
in  relation  to  an  international  tribunal,  M.  Adatci's 
observations  must  be  taken  into  consideration. 
Nations  should  be  able  to  go  before  the  Court 
with  the  certainty  that  their  case  will  be  fully 
understood.  For  this  purpose  there  must  be,  at  any 
rate  in  the  rase  of  those  countries  which  differ 
most  widely  from  the  normal  type,  a  judge  of 
their  nationality  on  the  Court,  who  must  sit  on  a 
footing  of  complete  equality  with  the  others. 
For  this  reason  Mr.  Root  supported  the  provisions 
of  the  Root — Phillimore  plan,  and,  at  the 
same  time,  wished  to  have  M.  H  a  g  e  r  u  p's  amend- 
ment added  to  it. 

The  PRESIDENT  said  that,  in  his  opinion, 
M.  Loder  had  confused  national  and  international 
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1'organisation  juridique  Internationale.  Une  assimi- 
lation complete  entre  ces  deux  organisations  est 
impossible.  Le  but  de  la  justice  internationale  est 
de  remplacer  la  violence  par  la  procedure  devant 
le  juge.  Pour  arriver  a  ce  but  il  faut  inspirer  aux 
parties  la  confiance ;  il  faut  leur  donner  la  garantie 
qu'elles  seront  defendues  comme  elles  entendent 
etre  defendues.  Dans  cet  ordre  d'idees  il  paratt 
necessaire  de  leur  assurer  qu'un  des  leurs  soit 
present  au  tribunal. 

L' observation  de  M.  de  Lapradelle  sur  le 
droit  des  juges  nationaux  de  motiver  leur  dissenti- 
ment  dans  la  sentence,  doit  6tre  reservee  pour  la 
seance  ou  Ton  s'occupera  de  la  motivation  des 
jugements. 

Reste  a  examiner  1'idee  de  mettre  les  asses- 
seurs  nationaux  sur  un  pied  d'egalit6  avec  les  juges. 
Le  Pr6siderit  croit  que  donner  suite  a  cette 
idee  serait  depasser  le  but :  il  suffit  de  mettre  les 
assesseurs  dans  une  situation  qui  leur  permette 
de  remplir  leur  mission,  et  a  ce  point  de  vue  il 
n'est  pas  necessaire  de  leur  accorder  autre  chose 
qu'une  voix  consultative.  Les  assesseurs  eux-memes 
prefereront  du  reste  souvent  n'gtre  pas  oblig6s  de 
se  prononcer  sur  la  solution  du  litige.  Pour  ces 
raisons,  le  President  qui  avait  auparavant  eu 
une  opinion  differente,  croit  pouvoir  se  rallier 
maintenant  a  la  proposition  de  M.  Loder.  II 
suffit  d'avoir  des  assesseurs,  mais  d'autre  part  il 
est  necessaire  d'en  avoir. 

LORD  PHILLIMORE  observe  d'abord  qu'un 
juge  national  ne  donnera  pas  necessairement  toujours 
son  .  vote  en  faveur  de  son  pays :  il  cite  1'exemple 
de  Sir  Robert  Webster,  qui  dans  1'affaire  de 
1'Alaska  s'est  prononce  centre  la  Grande-Bretagne. 

Lord  Phillimore  signale  une  difficulte  du 
systeme  preconise  par  le  President;  si  deux 
Etats  sont  en  litige,  et  que  Tun  d'eux  soit  repre- 
sente  a  la  Cour,  celui-ci  devra-t-il  degrader  son 
juge  au  rang  d'assesseur  pour  assurer  1'egalite 
entre  le  juge  de  sa  nationalite  et  1'assesseur  envoye 
par  1'autre  partie ?  Lord  Phillimore  croit  que 
cette  solution  est  inadmissible :  il  vaudrait  certaine- 
ment  mieux  donner  a  1'autre  partie  le  droit  de 
nommer  un  juge. 


M.  HAGERUP  se  rallie  a  Lord  Phillimore. 
Comme  lui,  il  pense  qu'il  est  inadmissible  de 
degrader  un  juge  au  rang  d'assesseur. 

Le  PRESIDENT  fait  observer  que,  dans  le 
systeme  Loder,  un  juge  ressortissant  d'une  des 
parties  doit  se  retirer  pour  etre  remplace  par  un 
assesseur,  nomm6  par  cette  partie. 


legal  organisations ;  a  complete  analogy  between 
these  two  organisations  could  not  be  established. 
The  object  of  international  justice  is  to  substitute 
procedure  before  a  judge  for  methods  of  violence. 
To  attain  this  end,  the  parties  must  feel  confident— 
they  must  be  given  a  guarantee  that  their  case 
will  be  defended  as  they  would  wish  it  to  be 
done.  For  this  purpose  it  would  seem  necessary 
to  assure  them  of  the  presence  of  one  of  their 
subjects  upon  the  tribunal. 

M.  de  Lapradelle's  remark  concerning  the 
right  of  national  judges  to  have  the  reasons  of 
their  dissent  recorded  in  the  judgment,  should 
be  brought  up  for  discussion  at  the  meeting  at 
which  the  question  of  including  a  statement  of 
reasons  in  the  judgment  would  be  considered. 

It  remained  to  consider  the  idea  of  placing 
assessors  on  an  equal  footing  with  the  judges.  The 
President  thought  that  by  adopting  this  sugges- 
tion they  would  overshoot  the  mark.  All  that  was 
required  was  to  give  the  assessors  a  position  which 
would  enable  them  to  fulfil  their  duties;  for  this 
purpose  it  would  suffice  to  give  them  advisory 
powers.  The  assessors,  furthermore,  would  them- 
selves prefer  not  to  be  forced  to  commit  themselves 
to  an  opinion  upon  the  solution  of  cases.  For  these 
reasons,  the  President,  who  had  previously  held 
a  different  opinion,  now  felt  that  he  could  agree 
to  M.  Loder's  proposal:  assessors  would  suffice, 
but  on  the  other  hand,  they  were  absolutely  essential. 

LORD  PHILLIMORE  observed,  in  the  first 
place,  that  a  national  judge  would  not  necessarily 
always  vote  in  favour  of  his  own  country.  He 
quoted  the  example  of  Sir  RobertWebster,  who 
pronounced  against  Great  Britain  in  the  Alaska  affair. 

Lord  Phillimore  drew  attention  to  a  dif- 
ficulty involved  in  the  system  contemplated  by 
the  President.  If  two  States  were  concerned 
in  a  dispute,  one  of  which  was  represented  on  the 
Court,  would  the  latter  have  to  reduce  its  judge 
to  the  status  of  assessor  in  order  to  assure  com- 
plete equality  between  the  judge  of  its  nationality 
and  the  assessor  sent  by  the  other  party?  Lord 
Phillimore  thought  that  such  a  solution  was 
inadmissible ;  it  would  certainly  be  better  to  give 
the  other  party  the  right  to  appoint  a  judge. 

M.  HAGERUP  agreed  with  Lord  Phillimore: 
like  him  he  thought  that  it  was  inadmissible  to 
degrade  a  judge  to  the  rank  of  assessor. 

The  PRESIDENT  observed  that  in  M.  Loder's 
system  a  judge  who  was  of  the  nationality  of  one 
of  the  parties  would  retire  and  be  replaced  by  an 
assessor  appointed  by  that  party. 
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Mr.  ROOT  est  convaincu  que  la  presence  des 
assesseurs  ne  donnerait  satisfaction  ni  aux  grandes 
ni  aux  petites  puissances,  parce  qu'un  assesseur 
aura  toujours  une  position  d'inferiorite.  Us  ne 
peuvent  que  donner  des  renseignements,  et  la  Cour 
n'est  pas  obligee  de  tenir  compte  de  ce  qu'ils 
disent.  C'est  seulement  le  droit  de  prendre  part  aux 
deliberations  et  aux  decisions  qui  donnerait  a  la 
presence  d'un  representant  des  parties  une  impor- 
tance reelle.  Tout  autre  arrangement  ne  pourrait 
donner  satisfaction  ni  aux  grandes  puissances,  qui 
pourraient  occasionnellement  ne  pas  etre  represen- 
t6es  a  la  Cour,  ni  aux  petites  puissances,  qui  ne 
le  seraient  que  rarement. 

M.  LODER  prie  Mr.  Root,  qui  croit  que  le 
systeme  preconis6  par  M.  Loder  est  inacceptable, 
de  proposer  une  solution  qui  soit  a  la  fois  equi- 
table et  possible. 

L'idee  exprimee  par  Mr.  Root,  dans  1'opinion 
de  M.  Loder,  n'est  pas  pratique.  Mr.  Root 
voudrait  qu'il  y  eut  toujours  a  la  Cour  un  juge 
representant  chacune  des  parties ;  mais  cela  sera 
difficile,  lorsqu'il  y  aura  plus  de  deux  parties. 

Le  projet  R  o  o  t — P  h  i  1 1  i  m  o  r  e  a  bien  propose 
une  solution  a  cette  difficulte,  mais  cette  solution, 
dans  la  pensee  de  M.  Loder,  n'en  est  pas  une. 

II  prend  un  exemple :  il  y  a  un  litige  entre  deux 
Etats,  un  qui  est  represente  a  la  Cour  et  un  autre  qui 
ne  Test  pas.  Ce  dernier  envoieun  juge  ad  hoc,  qui  siege 
a  la  Cour  sur  le  m6me  pied  que  les  autres  juges, 
bien  que  nomme  par  un  gouvernement.  Ouoique 
oppose  a  cette  idee,  M.  Loder  1'admet  pour  le 
moment,  mais  il  fait  observer  que  de  cette  facon 
on  arrivera  a  un  nombre  pair  de  juges,  ce  qui 
rendra  impossible  le  fonctionnement  du  tribunal. 


M.  DE  LAPRADELLE  fait  ressortir  la  diffi- 
culte de  la  question  en  presence  de  laquelle  on 
se  trouve.  11  considere  que  si  la  justice  imernatio- 
nale  etait  arrivee  a  un  haut  degre  de  perfection,  il 
ne  serait  pas  necessaire  de  toucher  a  la  compo- 
sition de  la  Cour.  Le  serment  on  la  declaration 
qui  devra  etre  prononcee  par  les  juges,  doit  deja 
exprimer  1'idee  de  leur  parfaite  impartialite  qui  in- 
duira  les  Etats  a  soumettre  tout  naturellement 
leurs  differends  a  la  Cour,  sans  penser  a  sa  com- 
position :  les  juges  seront,  non  pas  denationalises, 
mais  supra-nationalis6s. 

M.  de  Lapradelle  admet  cependant  que  la 
justice  internationale  n'a  pas  encore  atteint  ce 
degr6  de  perfection.  La  solution  qui  s'impose, 
pour  le  degre  imm&iiatement  inferieur,  est  que  le 
juge  ressortissant  d'une  des  parties  laisse  sa  place. 
Le  fait  d'avoir  la  nationalit6  d'une  des  parties 


Mr.  ROOT  was  convinced  that  the  presence 
of  assessors  would  satisfy  neither  the  great  nor  the 
small  Powers,  because  an  assessor  would  always 
be  in  a  position  of  inferiority.  He  would  only  be 
able  to  give  information,  and  the  Court  would  not 
be  obliged  to  take  account  of  what  he  said.  The 
presence  of  representatives  of  the  parties  would 
only  be  of  real  value  if  they  were  given  the  right 
to  take  part  in  the  deliberations  and  in  the  decision. 
Any  other  arrangement  would  give  satisfaction 
neither  to  the  great  Powers,  who  might  perhaps  at 
times  not  be  represented  on  the  Court,  nor  to  the 
small  Powers  who  would  but  rarely  be  represented 
upon  it. 

M.  LODER  asked  Mr.  Root,  who  thought  that 
the  system  suggested  by  M.  Loder  was  unac- 
ceptable, to  propose  a  solution  which  would  be 
both  equitable  and  possible. 

Mr.  Root's  idea,  in  M.  Loder's  opinion,  was 
not  practical.  Mr.  Root  desired  that  there  should 
always  be  a  judge  upon  the  Court  representing  each 
of  the  parties;  but  this  would  be  difficult  when  there 
were  more  than  two  parties. 

The  Root — Phillimore  plan  included  a  pro- 
posed solution  for  this  difficulty,  but  this  solution,  in 
M.  Loder's  opinion,  did  not  dispose  of  the  difficulty. 

He  took  an  example :  a  ceise  arises  between  a 
Country  represented  on  the  Court  and  another  which 
is  not.  The  latter  sends  a  judge  ad  hoc  who  sits 
on  the  Court  with  the  same  status  as  the  other  jud- 
ges, although  appointed  by  a  Government.  Though 
opposed  to  this  idea,  M.  Loder  admitted  it  for 
the  sake  of  argument;  he  wished  to  point  out  that 
the  result  would  be  an  even  number  of  judges, 
which  would  render  it  impossible  for  the  Court  to 
proceed. 

M.  DE  LAPRADELLE  underlined  the  difficult 
character  of  the  question  now  before  the  Committee. 
He  considered  that,  if  international  justice  reached 
a  high  degree  of  perfection,  it  would  not  be  neces- 
sary to  meddle  with  the  composition  of  the  Court. 
The  oath  to  be  taken  or  the  declaration  to  be 
made  by  the  judges  should  of  itself  suffice  to  con- 
vey the  notion  of  that  complete  impartiality  on 
their  part,  which  would  induce  the  States  to  submit 
their  disputes  to  the  Court  as  a  matter  of  course, 
without  considering  its  composition.  The  judges 
would  be  not  denationalised  but  super-nationalised. 

M.  de  Lapradelle  admitted,  however,  that 
international  justice  had  not  yet  reached  this  pitch 
of  perfection.  The  solution  applicable  to  the  next 
lower  stage  of  development  would  be  to  cause  a 
judge  of  the  nationality  of  one  of  the  parties  to 
give  up  his  seat.  The  fact  that  a  judge  was  of  the 
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peut  etre  considere  comme  une  juste  cause  de 
recusation :  dans  la  pratique  le  juge  offrira  pro- 
bablement  lui-meme  de  se  retirer. 

II  admet  toutefois  qu'il  y  a  centre  ce  systeme 
une  grave  objection  tiree  de  1'experience  arbitrale : 
on  a  besoin  des  lumieres  des  representants  natio- 
naux  dans  la  chambre  des  deliberations,  on  a 
besoin  de  quelqu'un  qui  puisse  eclairer  le  tribunal, 
meme  sur  les  prejuges  nationaux,  et  apprecier 
1'effet  que  produira,  dans  son  pays,  la  forme  sous 
laijuelie  la  sentence  aura  et6  redigee. 

M.  de  Lapradelle,  qui  est  tres  sensible  a 
1'evocation  par  M.  Adatci  du  souvenir  de  M. 
Renault,  se  rappelle  avoir  entendu  ce  dernier 
dire  que  les  objections  centre  1'execution  des  sen- 
tences arbitrales  venaient,  le  plus  souvent,  non 
pas  de  leur  contenu,  mais  de  leur  forme,  quibles- 
sait  les  prejuges  nationaux,  dont  il  faut  tenir  compte 
si  1'on  veut  assurer  le  but  de  la  juridiction  inter- 
nationale  qui  est  de  garantir  la  paix :  la  sentence 
doit  produire  le  minimum  de  froissement ;  pour 
arriver  a  ce  resultat,  il  faut  que  les  parties  aient 
un  de  leurs  nationaux,  ou  un  autre  homme  de 
leur  confiance,  a  la  Cour.  De  1'avis  de  M.  de 
Lapradelle,  cet  homme  peut  parfaitement  se  con- 
tenter  du  role  d'assesseur :  un  assesseur  peut  6tre 
aussi  ecoute  qu'un  juge ;  la  seule  difference  est 
(jue  sa  voix  ne  compte  pas  dans  la  majorite. 

Done  la  vraie  solution  semble  etre  que  lejuge 
ressortissant  d'une  des  parties  se  retire  et  soit 
remplace  par  un  assesseur.  Si  on  adopte  la  solution 
contraire,  si  Ton  permet  a  la  partie  non  representee 
d'envoyer  un  juge  ad  hoc,  on  peut  arriver  a  1'egalite, 
mais  jamais  a  la  reciprocite  de  situation.  Cette 
reciprocite  peut  gtre  obtenue  seulement  par  le 
systeme  des  assesseurs. 

Ce  systeme  doit  done  6tre  adopte,  mais  il  ne 
doit  etre  mis  en  exercice  que  si,  parmi  les  juges 
suppleants,  il  n'y  a  pas  de  national  de  la  partie 
ou  des  parties  non  representees. 

M.  de  Lapradelle  desire  tres  vivement  don- 
ner  de  la  vie  a  1'institution  des  juges  suppleants. 
Si  Ton  nomme  des  juges  ad  hoc,  ils  motiveront 
toujours  leurs  opinions;  et  comme  ils  seront,  dans 
la  plupart  des  cas,  d'cpinions  divergentes,  leurs 
votes  n'auront  pas  de  valeur;  mais  1'expose  des 
motifs  de  leurs  opinions  reprendra  tous  les  argu- 
ments qui  seront  de  nature  a  froisser  les  parties; 
leur  presence  a  la  Cour  pourra  ainsi,  parfois,  rendre 
difficile  1'execution  des  sentences. 


nationality  of  one.  of  the  parties  might  be  consi- 
dered as  a  sufficient  ground  for  challenging  his 
right  to  sit.  In  practice,  a  judge  would,  in  all 
probability,  offer  to  withdraw. 

M.  de  Lapradelle  nevertheless  admitted  that 
there  was  a  grave  objection  to  this  system :  ex- 
perience gained  in  proceedings  by  arbitration  shows 
that  there  is  a  need  for  the  special  knowledge  of 
national  representatives  during  the  deliberations; 
someone  is  needed  who  can  enlighten  the  Court 
even  on  such  matters  as  national  prejudices  and 
estimate  the  effect  which  the  form  given  to  the  sen- 
tence would  produce  in  his  country. 

M.  de  Lapradelle,  who  appreciated  highly 
the  reference  made  by  M.  Adatci  to  M.  Renault, 
remembered  that  he  had  heard  him  say  that 
objections  raised  with  reference  to  the  execution 
of  sentences  of  arbitration  more  often  arose,  not 
from  their  substance,  but  from  their  form,  which 
wounded  such  national  prejudices  as  must  be 
taken  into  account,  if  the  object  of  an  inter- 
national jurisdiction — to  guarantee  peace — were  to 
be  attained.  The  sentence  should  cause  a  minimum 
amount  of  offence ;  to  attain  this  result  both  parties 
must  have  one  of  their  own  citizens',  or  someone 
else  in  whom  they  have  confidence,  upon  the  Court. 
M.  de  Lapradelle's  opinion  was  that  this  man 
would  find  the  role  of  assessor  quite  sufficient: 
just  as  much  attention  might  be  paid  to  an  ass- 
essor as  to  a  judge;  the  only  difference  would 
be  that  he  would  not  be  able  to  affect  the  decision 
by  his  vote. 

The  true  solution,  therefore,  would  seem  to  be 
that  a  judge  of  the  nationality  of  one  of  the  parties 
should  withdraw  and  be  replaced  by  an  assessor. 
If  the  contrary  solution  were  adopted,  if  the  un- 
represented party  were  allowed  to  send  a  judge 
ad  hoc,  theoretical  equality  might  be  attained,  but 
not  an  exactly  similar  situation  for  both  parties. 
The  latter  could  be  obtained  only  by  the  system 
of  assessors. 

This  method  should,  therefore,  be  adopted ;  but 
it  should  not  be  used  unless  there  were  no  deputy 
judge  of  the  nationality  of  the  party  or  parties 
represented. 

M.  de  Lapradelle  was  very  anxious  to  put 
life  into  the  constitution  of  deputy  judges.  If 
judges  ad  hoc  were  appointed,  they  would  always 
give  the  reasons  for  their  opinions,  and  as  they 
would  generally  dissent  from  the  majority,  their 
votes  would  have  no  value ;  but  the  statement  of 
the  reasons  for  their  opinions  would  restate  all  the 
arguments  likely  to  hurt  the  parties'  feelings ;  the 
presence  of  such  judges  on  the  Court  might  some- 
times therefore  render  the  enforcement  of  sentences 
difficult. 
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M.  LODER  demande  une  reponse  aux  objec-  M.  LODER  requested  an  answer  to  the  objec- 
tions qu'il  a  soulevees  centre  le  projet  Root-  tions  he  had  raised  against  the  Root — Philli- 
Phillimore.  more  plan. 


M.  FERNANDES  constate  qu'un  certain  nom- 
bre  des  membres  du  Comit6  se  sont  maintenant 
rallies  autour  de  1'amendement  qu'il  a  depose  1'autre 
jour,  mais  qu'il  vient  de  retirer. 

II  croit  que  le  systeme  Root-Phillimore  est 
le  plus  sage.  La  plupart  des  Etats  ne  seront  pas 
repr6sentes  a  la  Cour ;  il  faut  leur  donner  la  satis- 
faction legitime,  d'etre  repr6sentes  par  un  juge 
qui  prend  sa  place  sur  un  pied  de  parfaite 
egalite  avec  les  autres  juges,  lorsqu'une  affaire  qui 
les  concerne  est  soumise  a  la  Cour. 

M.  Fernandes  croit  que  ces  considerations 
doivent  1'emporter  sur  celles  que  lui-me'me  avait 
jusqu'ici  fait  valoir  en  se  placant  a  un  point  de 
vue  theorique. 

S'adressant  a  M.  Loder,  M.  Fern  a  ndes  dit 
que  dans  tous  les  systemes,  et  non  seulement  dans 
celui  qui  pr6voit  la  nomination  d'un  juge  ad  hoc, 
il  peut  arriver  qu'on  aboutisse  a  un  partage  des  voix. 

LORD  PHILLIMORE  est  surpris  de  1'objection 
de  M.  Loder  concernant  la  parite  du  nombre 
des  juges  de  la  Cour,  parit6  a  laquelle  on  arrivera 
necessairement  par  1'adjonction  d'un  juge  ad  hoc. 
Cette  consequence  de  1'institution  des  juges  ad 
hoc,  aux  yeux  de  M.  Loder,  rend  ce  point  special 
du  systeme  Root  —  Phillimore  peu  pratique. 
A  ceci,  Lord  Phillimore  repond  que  le  nom- 
bre des  juges  composant  les  cours  en  Angleterre 
est  tres  souvent  un  nombre  pair.  II  ne  croit  pas 
que  1'eventualite  du  partage  des  juges  puisse  se 
produire  souvent.  Elle  pourrait  du  reste  se  produire 
mgrne  dans  le  systeme  pr£conis6  par  M.  Loder. 

Lord  Phillimore  est  d'avis  que  ce  systeme 
soit  des  maintenant  mis  aux  voix. 

Pour  ce  qui  est  des  arguments  si  habiles  de 
M.  de  Lapradelle,  Lord  Phillimore  les 
apprecie  certainement,  mais  il  croit  qu'il  y  a  une 
consideration  pratique  qui  doit  1'emporter  sur  ces 
arguments,  et  c'est  la  necessite  d'arriver  a  un 
systeme  qui  garantisse  que  les  sentences  de  la 
Cour  seront  acceptees.  Elles  le  seraient  difficilement 
dans  les  pays  de  I'Amerique  du  Sud  et  de  1'Asie, 
si  elles  etaient  rendues  par  une  Cour  composee 
exclusivement  d'Europ6ens  ou  d'Americains,  et  ou 
les  pays  interess6s  n'auraient  que  des  assesseurs 
sans  voix  delib6rative. 


Le  PRESIDENT  fait  observer  qu'il  n'est  pas 
certain  que  mgrne  les  grandes  puissances  soient 
toujours  representees. 


M.  FERNANDES  stated  that  a  certain  number 
of  the  members  ot  the  Committee  were  now  in 
favour  of  the  amendment  which  he  had  submitted 
on  a  previous  day,  but  which  he  had  just  withdrawn. 

He  thought  that  the  Root — Phillimore  plan 
was  the  wiser.  The  great  majority  of  States  would 
not  be  represented  on  the  Court.  Their  dignity 
must  be  satisfied  by  allowing  them  to  be  repre- 
sented by  a  judge  who  would  take  his  seat  on 
an  equal  footing  with  the  other  judges,  when  a  case 
which  affected  them  was  brought  before  the  Court. 

M.  Fernandes  thought  that  these  conside- 
rations should  outweigh  those  which  he  himself 
had  until  now  put  forward,  looking  at  the  matter 
from  a  theoretical  point  of  view. 

Speaking  to  M.  Loder,  M.  Fernandes  said 
that  a  split  vote  might  occur  under  any  system 
and  was  by  no  means  confined  to  that  which 
provided  for  the  appointment  of  judges  ad  hoc. 

LORD  PHILLIMORE  expressed  his  surprise 
at  M.  Loder's  objection  to  a  Court  of  an  even 
number  of  judges,  which  would  follow  automat- 
ically upon  the  addition  of  a  judge  ad  lioc.  The 
consequence  of  the  employment  of  judges  ad  hoc 
appeared  to  lead  M.  Loder  to  consider  that  this 
particular  part  of  the  Root — Phillimore  plan 
was  not  practical.  Lord  Phillimore's  answer 
to  this  was  that  the  Courts  in  England  were  very 
often  composed  of  an  even  number  of  judges. 
He  did  not  believe  that  it  would  often  happen 
that  the  judges  would  be  equally  divided :  besides, 
the  same  thing  might  happen  even  in  the  system 
advocated  by  M.  Loder. 

Lord  Phillimore  thought  that  this  system 
should  be  voted  upon  at  once. 

Concerning  M.  de  Lapradelle's  very  able 
arguments,  Lord  Phillimore  certainly  recog- 
nised their  value,  but  he  thought  that  there  was 
a  practical  consideration  which  should  out-weigh 
them,  and  that  was  the  necessity  of  finding  a 
system  which  would  guarantee  the  acceptance  of 
the  sentences  of  the  Court.  It  would  be  very 
difficult  to  induce  South-American  and  Asiatic 
countries  to  accept  them,  if  they  vv'ere  pronounced 
by  a  Court  composed  exclusively  of  Europeans 
and  Americans,  and  on  which  the  interested  coun- 
tries were  only  represented  by  assessors  without  the 
right  to  vote. 

The  PRESIDENT  observed  that  it  was  not 
certain  that  even  the  great  Powers  would  always 
be  represented. 
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LORD  PHILLIMORE  admet  la  justesse  de 
cette  remarque,  mais  fait  valoir  qu'il  est  encore 
moins  probable  que  les  Etats  asiatiques  et  sud- 
americains  aient  un  representant. 

Le  PRESIDENT  continue  en  disant  que  les 
petits  Etats  n'auront  tous  ensemble  que  cinq  ou  six 
juges  a  la  Cour,  tandis  que  les  grandes  puissan- 
ces y  seront  pour  la  plupart  representees.  On  cherche 
a  realiser  la  justice  impartiale.  Dans  ce  but  il  est 
necessaire  de  laisser  aux  parties  le  droit  de  defendre 
leurs  interets,  et  d'exercer  une  juste  influence  sur 
la  sentence,  mais,  d'autre  part,  il  faut  se  souvenir 
du  principe  que  personne  ne  peut  e~tre  en  me'me 
temps  partie  et  juge. 

M.  LODER  admet  la  justesse  de  1'observation 
de  Lord  Phillimore  qu'une  Cour  peut  tres 
bien  juger  avec  un  nombre  pair  de  juges.  Aussi 
ses  objections  ne  se  sont-elles  pas  adressees  centre 
ce  point.  II  a  seulement  voulu  souligner  que  le 
nombre  des  juges  doit  £tre  fixe  d'avance.  Si  une 
partie  non  representee  a  la  Cour  a  le  droit  d'y 
envoyer  un  juge  ad  hoc  et  d'augmenter  ainsi  le 
nombre  des  juges,  la  Cour  sera  denature.  II  se 
peut  que  la  mefiance  entre  les  nations  soit  si  grande 
qu'on  ne  puisse  •  faire  accepter  une  Cour  telle 
qu'elle  devrait  e~tre ;  mais  ceci  n'est  pas  une  raison 
pour  former  une  Cour  qui  n'en  est  pas  une :  le 
projet  Root — Phillimore  semble  impossible 
a  M.  Loder. 


M.  HAGERUP  s'adresse  au  President.  II 
ne  veut  pas  parler  de  grandes  et  petites  puissances; 
il  veut  distinguer  seulement  entre  les  pays  qui 
sont  representes  a  la  Cour  et  ceux  qui  ne  le  sont 
pas.  II  pense  que  ces  derniers  seront  representes 
d'une  facon  plus  adequate  selon  le  systeme  R  o  o  t — 
Phillimore.  II  n'a  pas  eu  1'occasion  d'etudier 
pratiquement,  dans  son  fonctionnement,  le  systeme 
d'assesseurs.  Mais  il  ne  croit  guere  que  ce  systeme 
soit  pratique ;  il  pense  en  effet  qu'une  puissance 
ne  remplacera  pas  volontiers  son  representant  a 
la  Cour  par  un  assesseur,  dans  un  cas  qui  1'in- 
teresse  particulierement.  C'est  pourquoi  il  se  rallie 
a  Particle  27  du  projet  Root-Phi  Hi  more  avec 
1'addition  que  lui-meme  a  proposee. 

M.  DE  LAPRADELLE  croit  que  le  systeme 
des  assesseurs  servira  mieux  les  interets  des  petits 
Etats.  Un  petit  Etat  qui  n'est  pas  represent^  a  la 
Cour  n'obtient  pas  une  situation  d'egalite  avec  une 
grande  Puissance  en  envoyant  un  juge  ad  hoc: 
beaucoup  de  raisons  contribueraient  a  accentuer 


LORD  PHILLIMORE  admitted  the  accuracy 
of  this  statement,  but  submitted  that  it  was  even 
less  probable  that  the  Asiatic  and  South-American 
States  would  have  a  representative. 

The  PRESIDENT  went  on  to  say  that  the  small 
States  would  not  have  more  than  five  or  six  judges 
altogether  on  the  Court,  while  the  great  Powers 
would  for  the  most  part  be  represented.  Their 
aim  was  to  secure  an  impartial  administration  of 
justice.  To  achieve  this,  the  parties  must  retain 
the  right  to  defend  their  interests  and  to  exert  a 
reasonable  influence  upon  the  sentences;  but  on 
the  other  hand  the  principle  that  no  one  can  be 
a  judge  in  his  own  case  must  be  borne  in  mind. 

M.  LODER  admitted  the  accuracy  of  Lord 
P  h  i  1 1  i  m  o  r  e's  remark  to  the  effect  that  a  Court 
could  very  well  deliver  judgment  with  an  even 
number  of  judges.  His  objections  were  not  directed 
against  this  point.  He  had  only  wished  to  empha- 
sise that  the  number  of  judges  must  be  fixed 
beforehand.  If  a  party  not  represented  on  the 
Court  had  the  right  to  send  a  judge  ad  hoc  and 
thus  to  increase  the  number  of  judges,  the  nature 
of  the  Court  would  be  changed.  It  might  well 
be  that  there  was  such  a  degree  of  distrust  be- 
tween the  Nations,  that  it  would  be  impossible  to 
get  them  to  accept  a  Court  composed  as  it  really 
should  be ;  but  this  was  no  reason  for  forming  a 
Court  which  was  not  a  true  Court.  The  Root— 
Phillimore  plan  seemed  impossible  to  M.  Loder. 

M.  HAGERUP  addressed  the  President.  He 
did  not  wish  to  distinguish  between  great  and 
small  Powers;  he  only  wished  to  distinguish  between 
the  countries  which  Were  represented  on  the  Court 
and  those  which  were  not.  He  thought  that  the 
latter  would  be  represented  in  a  more  satisfactory 
way  under  the  Root — Phillimore  system.  He 
was  not  conversant  with  the  workings  of  the  system 
of  assessors,  but  he  hardly  believed  that  it  was  a 
practical  one.  He  thought  that  as  a  matter  of 
fact  a  Power  would  not  willingly  replace  its  repre- 
sentative on  the  Court  by  an  assessor  in  a  case 
which  was  of  especial  interest  to  it.  For  that  reason 
he  supported  article  27  of  the  Root — Phillimore 
plan,  with  the  addition  which  he  had  himself  proposed. 

M.  DE  LAPRADELLE  believed  that  the  system 
of  assessors  was  better  calculated  to  serve  the 
interests  of  the  small  States.  A  small  State  which 
was  not  represented  on  the  Court  would  not  attain 
a  footing  of  equality  with  a  great  Power  by  sending 
a  judge  ad  hoc :  many  reasons  would  combine  to 
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la  difference  entre  le  juge  ad  hoc  et  le  juge  titulaire. 
L'envoi  d'un  juge  pourrait  donner  une  satisfaction 
d'amour-propre  au  petit  Etat,  mais  ses  interets 
veritables  seraient  mieux  servis  si  lui  et  son  adver- 
saire  nommaient  des  assesseurs.  Ce  systeme  seul 
peut  assurer  1'egalite. 

Mr.  ROOT  croit  que  c'est  une  erreur  de  consi- 
derer  la  question  comme  une  question  isolee.  On 
demande  a  tous  les  pays  du  monde  de  consentir 
a  etre  assignes  devant  une  Cour,  meme  centre  leur 
volont£,  dans  une  affaire  dans  laquelle  ils  sont 
interesses.  C'est  une  chose  qu'on  n'ajamais demande 
aux  nations  auparavant,  et  a  moins  qu'elles  ne 
soient  unanimes  a  y  consentir,  tout  le  travail  du 
Comite  sera  sans  aucune  utilit6.  La  grande  difficulte 
qui  s'oppose  a  ce  consentement  vient  de  1'antipathie 
instinctive  des  peuples  pour  une  Cour  composee 
de  juges  Strangers,  aux  decisions  de  laquelle  ils 
devraient  se  soumettre :  si  on  ne  peut  pas  leur 
dire  qu'ils  seront  representes  a  la  Cour,  il  sera 
impossible  d'obtenir  leur  consentement. 

Ce  consentement  sera  encore  plus  difficile  a 
obtenir  si  on  leur  dit  que  les  representants  qu'ils 
auront  a  la  Cour  devront  ceder  leur  place  quand 
il  s'agira  de  juger  un  litige  auquel  ils  sont  parties. 
II  faut  s'assurer  le  consentement  des  masses,  avant 
d'obtenir  celui  des  Ministeres  des  Affaires  Etrange- 
res ;  mais  dans  ce  but,  il  faut  pouvoir  dire  aux 
masses  qu'il  y  a  dans  la  Cour  au  moins  une  per- 
sonne  qui  peut  les  comprendre.  Les  petites  questions, 
telles  que  la  question  de  savoir  si  le  nornbre  des 
juges  devrait  £tre  pair  ou  impair,  n'ont  pas  d'im- 
portance ;  ce  qui  importe,  c'est  de  rediger  le  projet 
de  sorte  qu'il  soit  facile  aux  peuples  d'accepter 
1'idee  de  la  juridiction  obligatoire. 

Le  PRESIDENT  declare  que  si  la  question  se 
pose  sur  ce  terrain,  elle  devient  tres  delicate.  Si 
a  la  situation  deja  tres  inegale,  on  ajoute  encore 
un  element  d'inegalite,  le  systeme  devient  inac- 
ceptable. 

Le  President  rappelle  ce  qu'il  a  dit  aupar- 
avant au  sujet  de  la  tache  du  Comite,  qui  est  de 
creer  une  juridiction  impartiale :  il  remarque  que 
dans  le  systeme  qu'il  preconise,  il  y  aurait  toujours 
quelqu'un  pour  defendre  les  interets  des  petits  Etats. 

Le  President  voudrait  donner  a  1'assesseur 
une  voix  d61iberative,  mais  il  peut  se  rallier  a 
1'amendement  de  M.  Loder,  d'apres  lequel  le  juge 
ressortissant  d'une  des  parties  se  retirerait,  et  les 
parties  seraient  representees  chacune  par  un  asses- 
seur  avec  voix  consultative.  II  mettra  tout  d'abord 
aux  voix  cet  amendement. 

Avant  le  vote,  un  court  echange  de  vues  s'engage ; 
il  en  ressort  que: 


accentuate  the  difference  between  a  judge  ad  hoc 
and  a  regular  judge.  The  dignity  of  a  small  State 
might  be  satisfied  by  sending  a  judge,  but  its  real 
interest  would  be  better  served  if  it  and  its  op- 
ponent each  appointed  assessors.  Only  this  system 
could  guarantee  equality. 

Mr.  ROOT  believed  that  it  was  wrong  to  con- 
sider this  as  an  isolated  question  ;  every  country 
in  the  world  was  invited  to  consent  to  be  summoned 
before  a  Court,  even  against  its  will,  with  reference 
to  questions  in  which  it  was  interested  ;  that  was 
a  thing  which  had  never  been  asked  of  nations 
before,  and  unless  they  all  gave  their  consent,  the 
entire  work  of  the  Committee  would  be  useless. 
The  main  difficulty  in  obtaining  this  consent  arises 
from  the  instinctive  mistrust  felt  by  nations  for  a 
Court  composed  of  foreign  judges  and  from  their 
reluctance  to  submit  to  its  decisions.  If  they  cannot 
be  assured  of  representation  on  the  Court  it  will 
prove  impossible  to  obtain  their  assent. 

This  assent  will  be  still  more  difficult  to  obtain 
if  a  State  is  informed  that  any  representative  which 
it  may  have  on  the  Court  must  give  up  his  place 
when  a  case  in  which  it  is  concerned  is  brought 
up  for  trial.  The  support  of  the  masses  must  be 
assured  before  obtaining  that  of  the  Foreign  Offices  ; 
but  for  this  purpose  it  must  "be  possible  to  tell 
the  masses  that  there  will  be  at  least  one  person 
upon  the  Court  who  is  able  to  understand  them. 
The  minor  questions,  such  as  whether  the  number 
of  judges  should  be  odd  or  even,  are  not  important. 
The  important  point  is  to  frame  the  plan  in  such 
a  way  that  it  will  be  easy  for  the  people  to  accept 
the  idea  of  compulsory  submission  to  jurisdiction. 


The  PRESIDENT  declared  that  the  question, 
regarded  from  this  point  of  view,  was  an  extremely 
delicate  one.  If  an  already  unequal  situation  were 
rendered  still  more  unequal  the  system  would  be 
unacceptable. 

The  President  reminded  the  Committee  ot 
what  he  had  said  previously  with  reference  to 
the  Committee's  task,  which  was  to  create  an 
impartial  tribunal.  He  remarked  that,  in  the  system 
which  he  advocated,  someone  would  always  be 
present  to  protect  the  interests  of  the  small.  States. 

The  President  wished  to  give  the  assessors  the 
right  to  vote,  but  was  prepared  to  accept  M.  Loder's 
amendment  which  eliminated  the  judge  of  the 
nationality  of  one  party  and  introduced  assessors 
with  advisory  powers  only.  He  would  first  take 
a  vote  upon  this  amendment. 

Before  the  vote  a  brief  exchange  of  views  took 
place,  in  which  the  following  points  were  brought  out: 
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1.  L'amendement  de  M.   Loder  vise  aussi  le 
cas    ou   aucune   des    parties    n'est  represent6  a  la 
Cour. 

2.  L'amendement    de   M.    Hagerup    est  rat- 
tache   au  texte  de  1'article  2  7  du  projet  R  o  o  t — 
Phillimore,  tel  qu'il  a  etc  amende  par  M.  Loder. 

Ce  texte  est  soumis  au  vote.  II  est  adopte. 
L'amendement    de    M.   Hagerup  est  mis  aux 
voix  separement ;  il  est  egalement  adopte. 

Le  PRESIDENT  ouvre  la  discussion  sur  1'ar- 
ticle 28  du  projet  Root — Phillimore. 

LORD  PHILLIMORE  exprime  1'avis  que  les 
articles  28 — 30  (voir  annexe  3  au  proces-verbal 
de  la  seance  pr6cedente)  du  projet  Root — 
Phillimore  ont  ete  deja  adoptes  par  le  Comite 
apres  de  longues  discussions. 

M.  RICCI-BUSATTI  rappelle  qu'il  a  propose 
des  modifications  a  ces  articles.  (Voir  annexe  4.) 

M.  ADATCI  annonce  egalement  qu'ii  proposera 
un  amendement  a  1'article  28.  II  s'y  voit  oblige 
surtout  parce  que  I'article  27  a  ete  adopt6  seule- 
ment  avec  Pamendement  de  M.  Loder. 

Le  PRESIDENT  distingue  dans  I'article  28  deux 
points  determines : 

1.  La  Cour  a-t-elle  le  droit  de  connaitre  seule- 
ment  de  litiges  entre  Etats,  ou  aussi  de  litiges  aux- 
quels  des  particuliers  sont  parties?  Le  President 
constate    que    le  Comite  est  d'accord  pour  recon- 
naitre  que  la  Cour  sera  competente  seulement  pour 
des  litiges  entre  Etats. 

2.  Ouels  sont  les  Etats  qui  peuvent  etre  parties 
devant  la  Cour? 

LORD  PHILLIMORE  est  d'avis  que  cet  article 
a  6t6,  en  principe,  adopte  dans  les  discussions  ante- 
rieures.  II  croit  que  les  remarques  que  M.  Ricci- 
Busatti  a  formulees  relativement  a  la  derniere 
partie  de  I'article  sont  plut6t  d'ordre  redactionnel, 
et  qu'elles  peuvent  etre  renvoyees  au  Comite  de 
redaction.  Pour  son  compte,  il  persiste  a  croire  que, 
la  redaction  adoptee  dans  le  projet  est  la  meilleure. 


M.  RICCI-BUSATTI  demande  s'il  pourrait  etre 
admis  a  defendre  sa  proposition  devant  le  Comite 
de  redaction.  II  declare  que  la  formule  qu'il  a 
propos6e  est,  a  un  certain  point  de  vue,  redac- 
tionnelle,  mais  la  redaction  a,  dans  ce  cas,  beau- 
coup  d'importance  au  point  de  vue  theorique  et 


1.  M.  Loder's   amendment   also  covered  the 
case  in  which  none  of  the  parties  were  represented 
on  the  Court. 

2.  M.   Hagerup's  amendment  related  to  the 
text    of   Article    27  of  the  Root — Phillimore 
plan,  as  amended  by  M.   Loder. 

This  text  was  voted  upon  and  adopted. 
M.   Hagerup's    amendment    was    voted    upon 
separately ;  and  was  also  adopted. 

The  PRESIDENT  laid  Article  28  of  the  Root— 
Phillimore  plan  before  the  Committee. 

LORD  PHILLIMORE  expressed  the  opinion 
that  Articles  28  to  30  incl.  (see  Annex  3  to  the 
preceding  Proces- Verbal)  of  the  Root — Philli- 
more plan  had  already  been  adopted  by  the 
Committee  after  long  discussions. 

M.  RICCI-BUSATTI  announced  that  he  had  modi- 
fications to  propose  to  these  articles.  (See  Annex  4.) 

M.  ADATCI  also  announced  that  he  intended 
to  propose  an  amendment  to  Article  28.  He  felt 
obliged  to  do  this  mainly  because  Article  27  had 
only  been  adopted  with  M.  Loder's  amendment. 

The  PRESIDENT  drew  attention  to  two  distinct 
points  in  Article  28: 

1.  Should  jurisdiction  of  the  Court  be  limited 
to  cases  between  States,  or  should  the  Court  also  have 
jurisdiction  over  cases  in  which  private  individuals 
are  parties ?    The  President  stated  that  the  Com- 
mittee was  agreed  that  the  Court  should  only  have 
jurisdiction  over  cases  between  States. 

2.  What  States  may  be  parties  to  cases  brought 
before  the  Court? 

LORD  PHILLIMORE  was  of  opinion  that  this 
Article  had  in  principle  been  adopted  in  the  preceding 
discussions.  He  thought  that  the  observations 
which  M.  Ricci-Busatti  had  made  with  reference 
to  the  last  part  of  the  Article,  only  affected  the 
phraseology  of  the  Article  and  that  they  might  be 
left  to  the  Drafting  Committee.  Personally,  he  still 
thought  that  the  wording  adopted  in  the  project 
was  the  better. 

M.  RICCI-BUSATTI  asked  if  he  would  be  allowed 
to  defend  his  proposal  before  the  Drafting  Committee. 
He  admitted  that  the  formula  which  he  had  proposed, 
from  one  point  of  view,  affected  only  the  wording, 
but  the  wording,  in  this  case,  was  of  great  impor- 
tance, both  from  the  practical  and  theoretical  point 
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pratique;  il  pourra  accepter  1'article  si  la  redaction 
en  est  faite  conformement  a  sa  proposition,  tandis 
qu'il  ne  1'accepterait  pas  sous  sa  forme  actuelle. 

Le  PRESIDENT  fait  observer  que  le  Comite 
de  redaction  est  un  comit6  strictement  restreint  et 
que  pour  lui  conserver  ce  caractere,  il  est  prefe- 
rable  que  les  membres  du  Comite  ne  participent 
pas  a  ses  travaux. 

M.  HAGERUP  se  demande  si  1'article  1 7  du 
Pacte,  auquel  on  s'est  ref6re  dans  1'article  28  du 
projet  Root-Phillimore,  couvre  la  question  des 
frais.  Les  opinions  des  membres  sont  divis6es  sur 
ce  point. 

Le  PRESIDENT  constate  que  le  point  peut  6tre 
differ^  jusqu'a  la  discussion  des  regies  de  pro- 
cedure. 

M.  RICCI-BUSATTI  fait  observer  qu'il  y  a  des 
cas  ou  il  serait  impossible  de  soumettre  a  des 
conditions  speciales,  aux  termes  de  1'article  i  7  du 
Pacte,  1'acces  a  la  Cour  des  Etats  qui  ne  sont 
pas  Membres  de  la  Societe  des  Nations.  Ces  cas 
sont,  par  exemple,  ceux  dans  lesquels  1'appel  a 
la  Cour  est  directement  vis6  par  les  traites  de  paix 
pour  toutes  les  parties  contractantes,  sans  distinction. 

Les  membres  du  Comit6  reconnaissent  la  justesse 
de  1'observation  de  M.  Ricci-Busatti;  il  en 
sera  tenu  compte  lors  de  la  redaction. 

Les  membres  du  Comit6,  a  1'exception  de  M. 
Ricci-Busatti,  reconnaissent  egalement  que  par 
Etats  Membres  de  la  Societe  des  Nations,  on  doit 
comprendre  tous  les  Etats  mentionnes  a  1'annexe 
au  Pacte. 


Apres  un  echange  de  vues  avec  M.  Ricci- 
Busatti,  LORD  PHILLIMORE  declare  que  la 
derniere  phrase  de  1'article  28  dans  la  redaction 
du  projet  Root-Phillimore,  vise  les  minorit6s 
dont  certains  Etats  ont  accepte  la  protection. 

M.  RICCI-BUSATTI  avait  compris  la  phrase 
autrement:  la  derniere  partie  de  son  amendement 
doit  6tre,  par  consequent,  modifiee. 

Le  PRESIDENT  met  aux  voix  1'article  28  du 
projet  R  o  o  t — P  h  i  1 1  i  m  o  r  e,  sauf  les  observations 
de  M.  Ricci-Busatti. 

L' article  est  adopte  par  le  Comit6  avec  cette 
reserve. 

Le  President  ouvre  la  discussion  sur  1'article 
29  du  projet  Root — Phillimore. 


of  view.  He  could  accept  the  article  if  it  were 
formulated  in  accordance  with  his  proposition,  while 
he  could  not  do  so  if  it  retained  its  present  form. 

The  PRESIDENT  pointed  out  that  the  Drafting 
Committee  was  a  body  with  a  strictly  limited  sphere 
of  action  and  that,  in  order  to  preserve  this  character, 
it  would  be  preferable  that  members  of  the  Com- 
mittee should  not  take  part  in  its  work. 

M.  HAGERUP  asked  if  Article  17  of  the 
Covenant,  to  which  reference  was  made  in  Article 
28  of  the  Root — Phillimore  plan,  covered  the 
question  of  expenses.  The  opinion  of  the  members 
was  divided  on  this  point. 

The  PRESIDENT  stated  that  the  point  could 
be  postponed  until  the  discussion  of  the  Rules 
of  procedure. 

M.  RICCI-BUSATTI  observed  that  there  were 
cases  in  which  it  would  be  impossible  to  make 
access  to  the  Court,  in  the  case  of  States  which 
were  not  Members  of  the  League  of  Nations, 
subject  to  special  conditions  as  laid  down  in  Article 
1 7  of  the  Covenant.  Such  cases  were,  for  instance, 
those  in  which  recourse  to  the  Court  on  the  part 
of  all  the  contracting  parties,  without  distinction, 
was  directly  provided  for  by  the  Treaties'  of  Peace. 

The  members  of  the  Committee  acknowledged 
the  accuracy  ot  M.  Ricci-Busatti's  observation, 
which  would  be  duly  considered  in  the  drafting 
of  the  Article. 

The  members  of  the  Committee — except  M. 
Ricci-Busatti — recognised  also  that  the  phrase 
"  States,  Members  of  the  League  of  Nations" 
should  be  understood  to  mean  all  the  States 
mentioned  in  the  Annex  to  the  Covenant. 

After    an    exchange    of   views    with  M.   Ricci- 
Busatti,    LORD    PHILLIMORE    declared  that 
the    last    sentence    of  Article    28  in  the  Root- 
Phi  1 1  i  m  o  r  e  plan  referred  to  the  minorities  which 
certain  States  had  undertaken  to  protect. 

M.  RICCI-BUSATTI  had  understood  the  sen- 
tence in  a  different  way ;  the  last  part  of  his 
amendment  would  therefore  have  to  be  altered. 

The  PRESIDENT  took  a  vote  upon  Article  28 
of  the  Root — Phillimore  plan  subject  to  M.  Ricci- 
Busatti's  comments. 

The  Article  was  adopted  by  the  Committee  with 
this  reservation. 

The  President  laid  Article  29  of  the  Root- 
Phi  1 1  i  m  o  r  e  plan  before  the  Committee. 
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M.  ADATCI  demande  la  parole.  II  confesse 
d'abord  qu'il  hesite  en  face  de  la  declaration  qu'il 
va  faire,  parce  qu'il  sent  que  1'atmosphere  y  est 
hostile.  Toutefois,  il  espere  pouvoir  convaincre  ses 
collegues.  II  rappelle  que  le  26  juin  deja,  il  a 
declare  avoir  des  opinions  tres  arre~tees  sur  la 
question  de  la  competence  de  la  Cour.  II  a  meme, 
des  le  1 8  juin,  depose  une  proposition  a  cet  egard. 
II  maintient  cette  proposition  en  vue  de  1'impor- 
tance  de  la  question.  II  divisera  ses  remarques 
en  quatre  parties : 


1.  La   question    du    mandat  du  Comite.  II  sait 
que   sur  ce  point  il  se  trouve  en  disaccord  avec 
quelques-uns    de    ses    collegues.    Mais    il   est  con- 
vaincu  que  la  formule  adoptee  par  le  projet  R  o  o  t — 
P  h  i  1 1  i  m  o  r  e  depasse  le   mandat  du  Comite.   Le 
Conseil  est  tenu  de  ne  point  depasser  les  limites 
qui  lui  ont  ete  tracees  par  le  Pacte  de  la  Societe 
des  Nations,  et  plus  particulierement  par  1'article  14. 
II  en  donne  lecture.  Le  Pacte  charge  clairement  le 
Conseil  d'elaborer  le  plan  de  la  nouvelle  Cour.   Si 
le  Conseil  delegue  ce  travail  au  Comite,  il  ne  peut 
evidemmer.t    pas    deleguer   d'autres   pouvoirs   que 
ceux  dont  il  est  investi  lui-me"me :  cela  serait  con- 
traire  a  la  theorie  du  mandat.   Pour  repondre  au 
mandat  qui  lui  a  ete  confie,  le  Comite  doit  garder 
une   attitude   parfaitement  correcte,    en   se  confor- 
mant aux  stipulations  de  1'article    14,  qui  sont  tres 
claires. 

2.  L'interpretation   de  1'article   14   du  Pacte.  A 
cet  egard,  M.  A  d  a  t  c  i  est  d'avis  que  le  Pacte  a 
deliberement  voulu  limiter  la  competence  aux  affaires 
que  les  parties  lui  soumettront.  A  1'appui  de  cette 
these  M.  Adatci  cite  les  preuves  suivantes: 

a.  1'opinion  de  la  Section  Juridique  du  Secretariat 
Permanent  exprimee  sous  I  (a)  de  son  memoire:  ,,il 
est    vrai    que    la    competence    de  la  Cour  d6pend 
d'un  accord  entre  les  Parties"; 

b.  les  reserves  danoise  et  norvegienne  a  1'article 
2 1    du  projet  dit  des  Cinq  Puissances ; 

c.  la  note  de  Lord   Phillimore  annexee  au 
proces- verbal  du   29  juin  ; 

d.  la  declaration  du  President  au  proces-verbal 
du   25  juin; 

e.  les    proces- verbaux   de  la  Commission  de  la 
Societ6    des    Nations    a   la   Conference    de   Paris: 
ces    proces-verbaux    demontrent    que    c'est    apres 
mures  deliberations  qu'on  est  arrive  a  la  decision 
de    ne  pas  etendre  la  comp6tence  de  la  Cour  au 


M.  ADATCI  asked  permission  to  speak.  He 
began  by  confessing  that  in  view  of  the  state- 
ment he  was  about  to  make,  he  hesitated  to  speak 
because  he  felt  that  the  atmosphere  was  hostile 
to  him.  Notwithstanding,  he  hoped  to  be  able 
to  convince  his  colleagues.  He  recalled  the  fact 
that,  as  long  ago  as  June  26,  he  had  declared 
that  he  had  very  definite  opinions  on  the  question 
of  the  jurisdiction  of  the  Court.  He  had  even 
submitted  a  proposition  in  this  connection  on  1 8th 
June.  He  now  maintained  this  proposition  in  view 
of  the  importance  of  the  question.  He  would 
divide  his  remarks  into  four  parts : 

1.  The    question    of  the  Committee's  mandate. 
He    was    aware  that  on  this  point  he  was  not  in 
agreement  with  some  of  his  colleagues,  but  he  was 
convinced  that  the  clause  adopted  in  the  Root— 
Phillimore     plan     exceeded     the    Committee's 
mandate.     The  Council  was  bound  not  to  go  an 
inch   beyond  the  limits  marked  out  for  it  by  the 
Covenant  of  the  League  of  Nations,  and  in  parti- 
cular   by  Article   14.     He  then  read  this  Article. 
The  Covenant  clearly  instructs  the  Council  to  work 
out    the    plan  for  the  new  Court.      If  the  Council 
delegated  this  work  to  the  Committee,  it  obviously 
could  not  delegate  powers  other  than  those  which 
were  granted  to  it:  to  do  so  would  be  contrary  to 
the  mandatory  theory.    The  Committee,  to  comply 
with    the  terms  of  the  mandate  given  to  it,  must 
preserve  a  strictly  correct  attitude  and  conform  to 
the  provisions  of  Article  14,  which  are  very  definite. 

2.  The  interpretation  of  Article  14  of  the  Covenant. 
In    this    connection,    M.  Adatci    was  of  opinion 
that  the  Covenant  deliberately  intended  to  limit  the 
competence  of  the  Court  to  cases  submitted  to  it 
by    the    parties.     In    support    of  this   theory    M. 
Adatci  quoted  the  following. 

a.  The  opinion  of  the  Legal  Section  of  the  Per- 
manent Secretariat  set  out  under  I  (a)  of  its  memoran- 
dum :    "  It  is  true  that  the  competence  of  the  Court  is 
dependent  upon  an  agreement  between  the  Parties. " 

b.  The  Danish  and  Norwegian  reservations  to  Ar- 
ticle 2 1  of  the  plan  known  as  that  of  the  Five  Powers. 

c.  Lord  Philli  m  ore's   note  annexed  to  the 
Proces-verbal  of  June  2Qth; 

d.  The  President's  statement  in  the  Proces- 
verbal  of  June  25th; 

e.  The  Proces-verbaux  of  the  League  of  Nations' 
Commission  at  the  Paris  Conference :  these  Proces- 
verbaux    show    that  it    was   decided,    after   mature 
deliberation,   not  to  extend  the  jurisdiction  of  the 
Court    beyond    disputes  submitted  by  the  parties. 
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dela  des  differends  qui  lui  sont  soumis  par  les 
parties.  Dans  ces  circonstances,  M.  Adatci  trouve 
qu'il  n'y  a  pas  1'ombre  d'un  doute  sur  1'interpre- 
tation  qu'il  faut  donner  a  1'article  14. 

3.  Parvenu   a   ce   point   de  son  raisonnement, 
la  question  que  M.  Adatci  se  pose,  est  celle  de 
savoir  si  le  Comite  a  obtenu  le  role  d'un  legisla- 
teur  international  et  s'il  est  par  consequent  compe- 
tent pour  envisager  des  questions  generates ;  si,  en 
particulier,    il  peut  proposer  des  modifications  au 
Pacte  de  la  Societe  des  Nations. 

A  cette  derniere  question  M.  Adatci  donne  une 
reponse  affirmative  dans  ce  sens,  que  le  Comite 
peut  proposer  des  amendements  au  Pacte  au  meme 
titre  que  des  individus  quelconques ;  en  effet,  tout 
le  monde,  meme  ,,the  man  in  the  street",  le  pre- 
mier passant  venu,  peut  le  faire.  Mais  les  gouver- 
nements  seuls  ont  le  droit  de  le  faire  officiellement, 
et  le  Comite  ne  doit  done  pas  supposer  qu'il  a 
mandat  pour  cela.  Pour  M.  Adatci,  il  est  par- 
faitement  clair  que  le  Comite  doit  se  teni.r  dans 
les  limites  du  Pacte,  telles  qu'elles  ont  etc  definies 
par  certains  documents  qu'il  6numere:  article  23 
du  projet  Bevilaqua:  ,,Les  parties  fixeront  les 
points  sur  lesquels  la  Cour  est  appelee  a  se  pro- 
noncer"  ;  -  -  reserve  a  1'article  2 1  des  Cinq  Puis- 
sances; —  proces-verbaux  de  1'Hotel  Crillon,  deja 
cites.  II  ajoute  que  me'me  en  ce  qui  concerne 
1'arbitrage,  on  a  qualifie  la  competence  en  ajoutant 
au  texte  le  mot  ,,generalement". 

4.  M.  Adatci  a  ete  en  correspondance  dans  ces 
derniers  temps  avec  beaucoup  de  personnes  com- 
petentes  dans  les  pays  voisins,  principalement  avec 
des    compatriotes,    et    toutes   ont  ete  unanimes  a 
reconnaitre    la    necessit6    d'eviter    de   debuter  en 
franchissant   les   limites   ^racees   par  le  Pacte.   Le 
Comite  a  accompli  deja  un  miracle  social  en  reussis- 
sant  a  creer  une  Cour  permanente,  une  veritable 
Cour  de  justice  internationale,  toujours  immediate- 
ment  accessible  et  compos6e  de  juges  elus,  residant 
a  son  siege.  Personne  n'a  parle  jusqu'ici  des  dif- 
ficultes    qui    avaient  fait    douter    de    la   possibilite 
m6me  de  Pceuvre  a  accomplir,  et  dont  la  realisa- 
tion   est  due  principalement  au  genie  createur  de 
Mr.  Root,  qui  a  ete  si  admirablement  seconde  par 
Lord  Phillimore. 

Lui-m£me,  ainsi  que  beaucoup  d'amis  etrangers, 
etait  certain,  en  arrivant  a  La  Haye,  que  le  Comite 
n'aboutirait  pas.  Maintenant  il  faut  laisser  travailler 
le  temps.  II  faut  assurer  les  moyens  par  lesquels 
on  pourra  faire  accepter  1'ceuvre  du  Comite,  ou  lui 
faire  passer  avec  succes  les  differentes  epreuves 
auxquelles  elle  doit  etre  soumise.  Avant  tout,  il 
importe  d'eviter  de  cr6er  des  difficultes,  en  eten- 
dant  la  competence  de  la  Cour.  M.  Adatci  cite 


Under  these  conditions,  M.  Adatci  felt  that  there 
was  not  a  shadow  of  doubt  as  to  the  interpretation 
to  be  put  upon  Article  14. 

3.  Having  reached  this  stage  in  his  argument, 
M.  Adatci  raised  the  question  as  to  whether  the 
Committee    had    been  assigned  the  duty  of  inter- 
national   legislation    and    if,    consequently,    it    was 
competent  to  deal  with  general  questions;  in  particu- 
lar, if  it  might  propose  modifications  in  the  Covenant 
of  the  League  of  Nations. 

To  this  last  question  M.  Adatci  gave  an  affirm- 
ative answer  in  the  sense  that  the  Committee 
might  propose  amendments  to  the  Covenant,  just 
as  other  private  individuals  might  do  so ;  indeed 
everybody,  even  the  man  in  the  street,  could  do 
so.  Governments  alone,  however,  have  the  right 
to  do  it  officially ;  the  Committee,  therefore,  should 
not  imagine  that  its  mandate ,  covered  this.  It 
appeared  quite  clear  to  M.  Adatci  that  the  Com- 
mittee must  keep  within  the  limits  of  the  Covenant, 
as  defined  by  certain  documents  which  he  enumer- 
ated:  Article  23  of  the  Bevilaqua  plan:  "the 
parties  shall  determine  the  points  which  the  Court 
shall  be  called  upon  to  decide;"  the  reservation  to 
Article  2 1  of  the  Five  Powers'  plan  ;  and  the  Proces- 
verbaux  of  the  Hotel  Crillon,  mentioned  above. 
He  added  that,  even  with  regard  to  arbitration, 
the  jurisdiction  was  qualified  by  the  addition  of 
the  word  "  generally. " 

4.  M.  Adatci    had    been    in    correspondence 
lately  with  many  able  persons  in  adjoining  countries, 
mainly  with  compatriots,  and  all  had  unanimously 
recognised    how  necessary  it  was  not  to  start  by 
transgressing  the  limits  set  by  the  Covenant.  The 
Committee  had  already  accomplished  a  social  miracle 
in  succeeding  in  the  creation  of  a  permanent  Court, 
a   true  Court  of  international  Justice,  at  all  times 
accessible  and  available,  and  composed  of  elected 
judges  residing  at  its  seat.     No  one  had  till  this 
moment  spoken  of  the  difficulties  which  had  made 
the  task  to  be  performed  appear  virtually  impos- 
sible ;  the  accomplishment  of  this  task  was  princi- 
pally  due   to   the   creative  genius  of  Mr.  Root, 
who   had  been  so  admirably  seconded  by  Lord 
Phillimore. 

He  himself,  like  many  friends  of  other  nation- 
alities, was  certain  on  his  arrival  at  the  Hague,  that 
the  Committee  would  not  succeed.  Now  time  must 
be  allowed  to  do  its  work ;  measures  must  be  taken 
to  ensure  that  the  product  of  the  Committee's  labour 
would  be  accepted,  and  to  enable  it  to  undergo 
successfully  the  various  tests  to  which  it  would  be 
put.  Above  all,  difficulties  arising  from  an  extension 
of  the  Court's  jurisdiction  must  not  be  created. 
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1'adage  francais  ,,qui  trop  embrasse,  mal  etreint". 
II  croit  que  le  Comite  doit  etre  satisfait  d'avoir 
cree  la  Cour  et  qu'on  ne  doit  pas  essayer  d'aller 
plus  loin.  II  a  la  conviction  que  la  Cour  se 
developpera  normalement,  si  elle  est  suffisamment 
aliment6e,  mais  il  conseille  au  Comite  d'agir  pru- 
demment  envers  ce  nouveau-ne,  de  1' observer  pen- 
dant quelque  temps  et  d'eprouver  la  force  de  ses 
fonctions  vitales  avant  de  lui  donner  plus  d' aliments. 
li  sent  que  1'atmosphere  du  Comite  est  hostile  a 
cette  exhortation,  neanmoins  il  repete :  soyons  mo- 
destes  et  pratiques. 

Pendant  son  discours,  M.  Adatci  a  fait  distri- 
buer  l'amendement  suivant :  ,,La  Cour  est  competente 
pour  statuer  sur  les  differends  entre  Etats,  confor- 
mement  a  1'article  14  du  Pacte  de  la  Societ6  des 
Nations". 


LORD  PHILLIMORE  est  d'avis  que  la  decla- 
ration de  M.  Adatci  merite  la  plus  grande  atten- 
tion. II  en  est  d'autant  plus  convaincu  que  le  texte 
modifi6  de  1'article  27  a  ete  adopte  seulement  a 
une  voix  de  majorite.  Cependant,  il  veut  demander 
a.  M.  Adatci  si  ses  remarques  ne  se  rapportent 
pas  a  1'alinea  2  de  1'article  30  du  projet  Root- 
Phi  1 1  i  m  o  r  e,  plutot  qu'a  1'article  29  de  ce  projet. 


M.  ADATCI  r£pond  que  d'apres  lui,  les  deux 
articles  doivent  etre  consid6res  en  bloc.  II  peut 
cependant  consentir  a  ce  que  son  amendement  soit 
considere  comme  se  rapportant  a  1'article  30. 

M.  HAGERUP  fait  remarquer  avec  insistance 
que  I'amendement  de  M.  Adatci  doit  e~tre  con- 
side^  comme  se  rapportant  seulement  a  1'article 
29  du  projet. 

LORD  PHILLIMORE  fait  une  motion  d'ordre. 
Comme  ses  collegues  ne  se  trouvent  pas  d' accord 
avec  lui  sur  le  fond  de  la  question,  il  est  probable 
qu'une  discussion  assez  approfondie  sera  n6cessaire. 
En  tout  cas,  il  n'est  pas  possible  d'arriver  a  une 
conclusion  en  une  demi-heure:  les  considerations 
de  M.  Adatci  sont  beaucoup  trop  serieuses  pour 
que  cela  puisse  se  faire.  Dans  ces  circonstances, 
Lord  Phillimore  croit  que  le  Comite  de  redaction 
peut  se  mettre  au  travail  sur  les  articles  i  —  28  du 
projet.  Pendant  ce  temps,  les  membres  pourront 
reflechir  sur  la  suite  qu'il  convient  de  donner  aux 
declarations  de  M.  Adatci. 


M.  Adatci  quoted  the  French  proverb:  "quitrop 
embrasse  mal  etreint"  —  "Who  attempts  too  much 
does  nothing  well."  He  thought  that  the  Committee 
should  be  satisfied  with  the  fact  that  it  had  created 
the  Court,  and  should  not  try  to  go  further.  He 
was  convinced  that  the  Court  would  develop  on 
normal  lines  if  it  were  given  sufficient  material, 
but  he  advised  the  Committee  to  go  gently  with  the 
infant,  to  watch  it  for  some  time  and  to  test  the 
strength  of  its  vitality  before  giving  it  more 
nourishment.  He  felt  that  the  atmosphere  of  the 
Committee  was  opposed  to  this  advice,  but  he 
repeated  "let  us  be  modest  and  practical." 

During  his  speech,  M.  Adatci  had  the  following 
amendment  distributed  :  "  The  Court  is  competent 
to  hear  and  determine  disputes  between  States  in 
accordance  with  Article  14  of  the  Covenant  of  the 
League  of  Nations." 

LORD  PHILLIMORE  said  that  M.  Adatci's 
statement,  in  his  opinion,  was  worthy  of  earnest 
attention.  He  was  still  more  convinced  of  this, 
since  the  modified  text  of  Article  2  7  had  only  been 
adopted  by  a  majority  of  one  vote.  Nevertheless, 
he  wished  to  ask  M.  Adatci  whether  his  remarks 
did  not  relate  to  Paragraph  2  of  Article  30  of  the 
Root — Phillimore  plan  rather  than  to  Article 
29  of  this  plan. 

M.  ADATCI  answered  that  he  thought  the  two 
Articles  should  be  considered  together.  He  would 
consent,  however,  to  have  his  amendment  con- 
sidered as  relating  to  Article  30. 

M.  HAGERUP  insisted  that  M.  Adatci's  amend- 
ment should  be  considered  as  relating  solely  to 
Article  29  of  the  plan. 


LORD  PHILLIMORE  moved  a  point  of  order ; 
as  his  colleagues  did  not  agree  with  him  on  the 
principle  involved  in  the  question,  it  was  probable 
that  a  fairly  thorough  discussion  would  be  neces- 
sary. In  any  case,  it  would  not  be  possible  to 
arrive  at  a  conclusion  in  half  an  hour.  M.  Adatci's 
arguments  were  much  too  weighty  for  this  to  be 
possible.  Under  these  conditions  Lord  Philli- 
more thought  that  the  drafting  Committee  could 
commence  work  on  Articles  i  to  28  of  the  plan. 
In  the  meantime,  the  members  would  be  able  to 
consider  what  action  should  be  taken  with  regard 
to  M.  Adatci's  pronouncement. 


M.  RICCI-BUSATTI  appuie  cette  motion  d'ordre.         M.  RICCI-BUSATTI  seconded  this  motion. 


Apres    une    courte   discussion  sur  la  portee  de 
l'amendement    de    M.   ADATCI,    celui-ci    declare 


After    a    short  discussion  concerning  the  scope 
of  M.  ADATCI's  amendment,  the  latter  formally 
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formellement  qu'il  accepte  1'article  29  du  projet 
Root — Ph ill i more,  et  que  son  amendement  se 
rapporte  a  1'article  30,  alinea  2  de  ce  projet;  par 
consequent  il  presente  son  amendement  comme 
un  projet  de  redaction  nouvelle  de  cette  partie  de 
1'article  30,  basee  sur  les  idees  qu'il  vient  d'exprimer. 

M.  RICCI-BUSATTI  declare  alors  que,  dans 
ces  conditions,  il  demande  que  ramendement  de 
M.  Adatci  fasse  1'objet  d'une  discussion  separee, 
en  tant  qu'il  concerne  1'article  29  du  projet  Root — 
Phillim  ore. 

M.  DE  LAPRADELLE  reprend  la  motion 
d'ordre  de  Lord  Phillimore:  le  Comit6  de 
redaction  s'arrgtera  devant  1'article  29  pour  donner 
satisfaction  a  M.  Ricci-Busatti.  D'autre  part, 
ce  Comite  prendra  en  consideration  les  regies  de 
procedure  adoptees  par  le  Comite  in  plena,  en 
seance  officieuse.  II  presentera  son  texte  lundi 
prochain.  A  cette  epoque  la  discussion  sur  ramen- 
dement de  M.  Adatci  pcurra  e"tre  ouverte. 


LORD  PHILLIMORE  appuie  la  proposition  de 
M.  de  Lapradelle. 

M.  RICCI-BUSATTI  fait  observer  qu'il  y  a 
encore  plusieurs  points  d'une  grande  importance, 
relatifs  a  la  procedure,  qui  n'ont  pas  encore  recu 
de  solution. 

Le  PRESIDENT  declare  que  la  prochaine 
reunion  du  Comit6  aura  lieu  le  lundi  19  juillet. 


declared  that  he  accepted  Article  29  of  the  Root — 
Phillimore  plan  and  that  his  amendment  related 
to  Article  30,  paragraph  2  of  that  plan ;  conse- 
quently he  submitted  the  amendment  as  a  proposed 
new  draft  for  that  portion  of  Article  30,  based  on 
the  ideas  he  had  just  expressed. 

M.  RICCI-BUSATTI  then  declared  that,  under 
these  conditions,  he  would  request  that  M.  Adatci's 
amendment  should  form  the  subject  of  a  separate 
discussion  in  so  far  as  it  related  to  Article  29  of 
the  Root — Phillimore  plan. 

M.  DE  LAPRADELLE  again  moved  the  point 
of  order  raised  by  Lord  Phillimore:  the  drafting 
Committee  would  cease  work,  on  reaching  Article 
29,  in  order  to  satisfy  M.  Ricci-Busatti.  On 
the  other  hand,  the  Drafting  Committee  would 
consider  the  rules  of  procedure  adopted  by  the  full 
Committee  at  an  unofficial  meeting.  The  drafting 
Committee  would  present  its  text  on  the  following 
Monday.  The  discussion  upon  M.  Adatci's  amend- 
ment might  then  be  commenced. 

LORD  PHILLIMORE  supported  M.  de  La- 
prade lie's  proposal. 

M.  RICCI-BUSATTI  observed  that  several  points 
of  great  importance  relating  to  procedure  remained 
to  be  dealt  with. 


The  PRESIDENT  stated  that  the  next  meeting 
of  the  Committee  would  take  place  on  Monday, 
July  i  gth. 


La  seance  est  levee  a  i  2.50  heures  deTapres-midi.         The  meeting  closed  at   12.50.  p.m. 


/,<?  President: 

(signc)  Brn.   DESCAMPS. 

Le  Secretaire-  General  : 

(signc)  D.  ANZILOTTI. 


The  President: 

(signed)  Brn.   DESCAMPS. 

The  Secretary- General : 

(signed)  D.  ANZILOTTI. 
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ANNEXE    No.    i. 

Amendements   proposes   par    Lord   Phillimore  en 
vue  d'un  accord  avec  le  President. 

Ajouter  a  1'article  25  a  la  fin: 

,,La  Cour  designe  annuellement  trois  juges  qui, 
avec  le  president,  forment  une  section  speciale. 
Les  parties  peuvent,  de  consentement  mutuel, 
s'adresser  au  president  pour  que  leurs  affaires  soient 
decidees  par  cette  section.  Si  un  juge  faisant  partie 
de  la  section  est  empgche,  le  president  a  le  droit 
de  designer  un  des  autres  juges  a  sa  place." 

A  1'article  26,  au  commencement: 

,,Sauf  dans  les  cas  vises  dans  1'article  precedent" 


ANNEX    No.    i. 

Amendments  proposed  by  Lord  Phillimore  with  a 
view  to  an  agreement  with  the  President. 

To  be  added  at  the  end  of  Article  2  5  : 

"The  Court  shall  appoint  annually. three  judges 
who,  with  the  President,  shall  form  a  special  section. 
Parties  may  by  mutual  consent  apply  to  the  Pre- 
sident for  the  purpose  of  having  their  case  decided 
by  this  section.  If  a  judge  included  in  the  section 
is  unable  to  sit,  the  President  may  appoint  one 
of  the  other  judges  to  take  his  place." 

To  be   added  at  the  beginning  of  Article   26  : 

"  Except  in  the  case  mentioned  in  the  preceding 
Article." 
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ANNEXE   No.   2. 
Proposition  du  Baron  Descamps. 

La  Cour  exerce  ses  attributions  en  seance  ple- 
niere.  Si  la  presence  de  neuf  juges  titulaires  n'est 
pas  assuree,  ce  nombre  sera  parfait  par  1'entree 
en  fonction  des  suppleants. 

En  vue  de  1' expedition  des  affaires  suivant  les 
convenances  6ventuelles  des  parties,  la  Cour  com- 
pose annuellement  une  chambre  ordinaire  de  cinq 
juges  ainsi  qu'une  chambre  de  trois  juges  speciale- 
ment  consacree  au  jugement  des  affaires  en  pro- 
cedure sommaire.  Elle  peut,  de  meme,  designer 
un  ou  plusieurs  juges  pour  statuer  comme  juges 
uniques  a  la  demande  des  parties. 


ANNEX   No.   2. 
Proposal  by  Baron  Descamps. 

The  Court  shall  exercise  its  powers  in  full  ses- 
sion. If  it  is  not  certain  that  nine  regular  judges 
will  be  present,  the  number  shall  be  made  up  by 
calling  upon  deputy  judges. 

With  a  view  to  disposing  of  cases  in  conformity 
with  the  possible  requirements  of  parties,  the  Court 
shall  form,  annually,  an  ordinary  chamber  of  five 
judges,  and  a  special  chamber  of  three  judges 
devoted  to  the  trial  of  cases  by  a  summary  pro- 
cedure. The  Court  may  also  appoint  one  or  more 
judges  to  sit  singly  at  the  request  of  the  parties. 
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ANNEXE   No.   3. 

Articles  29—32  du  projet  Root— Phillimore. 

(Voir  annexe  3  au  proces-verbal  de  la  seance 
precedente.) 

29.  —    La  Cour  Permanente  de  Justice  Inter- 
nationale est  competente  pour  statuer  sur  les  con- 
testations entre  Etats  concernant  les  differends  qui 
sont    d'ordre  juridique,   c'est-a-dire  ceux  qui  con- 
cernent : 

a.  1'interpretation  d'un  traite ; 

b.  tout  point  de  droit  international ; 

c.  la    realite    de    tout  fait  qui,  s'il  etait  etabli, 
constituerait  la  rupture  d  un  engagement  in- 
ternational ; 

d.  1'etendue  ou  la  nature  de  la  reparation  due  pour 
la  rupture  d'un  engagement  international ; 

e.  1'interpretation  d'une  sentence  rendue  par  la 
Cour. 

Sont  assimiles  aux  differends  d'ordre  juridi- 
que, au  point  de  vue  juridictionnel,  les 
differends  qui,  bien  que  ne  pouvant  etre 
formules  et  resolus  juridiquement,  sont  1'objet 
d'un  accord  intervenu  entre  les  parties  quant 
a  leur  solution  par  voie  judiciaire. 

En  cas  de  contestation  sur  le  point  de  savoir 
si  tel  differend  rentre,  oui  ou  non,  dans  les  cate- 
gories visees  a  cet  article,  la  Cour  Permanente 
decide  cette  question  en  ordre  prejudiciel. 

30.  Lorsqu'un  differend,  tel  qu'il  est  prevu  dans 
1'article    29,  s'eleve   entre  deux  Etats,  que  toutes 
les  voies  diplomatiques  pour  arranger  ce  differend 
ont  ete    epuisees    et    que    Ton  n"est  pas    convenu 
de  choisir  une  Cour  d' Arbitrage  dans  le  sens  de 
1'article    XIII    du   Pacte,    la   partie  qui  se  pretend 
lesee  peut  en  saisir  la  Cour  Permanente. 

Si  1'autre  partie  refuse  de  soumettre  le  differend 
a  la  Cour,  celle-ci  decide  en  premier  lieu  s'il  y  a, 
oui  ou  non,  engagement  de  soumettre  le  differend 
en  conformite  avec  les  exigences  de  1'article  XIV 
du  Pacte,  a  la  Cour  Permanente. 

Tout  Etat  signataire  du  present  acte  est  consi- 
:  comme  acceptant  de  soumettre  a  la  Cour 
Permanente  tout  differend  caracterise  par  1'article 
24  qui  s'eleve  entre  cet  Etat  et  un  autre  Etat 
signataire,  si  on  n'est  pas  deja  convenu  de  choisir 
une  Cour  d' Arbitrage  comme  il  est  indique  ci-dessus. 


ANNEX   No.  3. 

Articles  29  to  32  of  the  Root— Phillimore  plan. 

(See  annex  3  to  the  preceding 
proces-verbal.) 

29.  The  Permanent  Court  of  International  Justice 
shall   be   competent    to  hear  and  determine  cases 
between    States    concerning    questions   of  a    legal 
nature,  that  is  to  say  which  affect : 

a.    the  interpretation  of  a  treaty ; 

/;.     any  question  of  international  law; 

c.  the    existence    of   any  fact    which,    if  estab- 
lished,    would    constitute    a    breach    of   an 
international  obligation  ; 

d.  the    extent    or  nature  of  reparation  due  for 
the  breach  of  an  international  obligation ; 

e.  the  interpretation    of  a  sentence  passed  by 
the    Court. 

Disputes  which,  though  they  cannot  be 
expressed  in  legal  terms  and  are  not  suited 
to  legal  settlement,  form  the  subject  of  an 
agreement  between  the  parties  with  reference 
to  a  judicial  settlement,  shall  be  classed  with 
disputes  of  a  legal  nature  for  the  purposes 
of  jurisdiction. 

In  the  event  of  a  dispute  as  to  whether  a  case 
does  or  does  not  come  within  one  of  the  categories 
mentioned  in  this  article,  the  Permanent  Court  shall 
decide  the  point  as  an  interlocutory  question. 

30.  When  a  dispute  coming  under  the  provisions 
of  Article  29  arises  between  two  States,  and  when 
all  diplomatic  means  for  settlement  of  the  dispute 
have  been  exhausted,  and  provided  that  it  has  not 
been   agreed    to    choose   a   Court   of  Arbitration, 
within  the  meaning  of  Article  1 3  of  the  Covenant, 
the  party  which  claims  to  have  been  wronged  may 
bring  the  case  before  the  Permanent  Court. 

If  the  other  party  refuses  to  submit  the  case  to 
the  Court,  the  latter  shall,  in  the  first  place,  decide 
whether  an  engagement  to  submit  the  case  to  the 
Permanent  Court,  in  accordance  with  the  terms  of 
Article  14  of  the  Covenant,  does  or  does  not  exist. 

Every  State  signing  the  present  act  shall  be 
considered  as  having  agreed  to  submit  to  the 
Permanent  Court  all  disputes,  provided  for  under 
Article  29,  which  arises  between  the  said  State 
and  another  signatory  State,  provided  that  it  has 
not  already  been  agreed  to  choose  a  Court  of 
Arbitration  as  indicated  above. 
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31.  Les   regies  a  appliquer  par  la  Cour,  dans 
les  limites  de  la  competence  ci-dessus  prevues,  pour 
la   solution   des  differends  internationaux,  sont  les 
suivantes  dans  1'ordre  successif  ou  elles  s'imposent 
a  son  examen : 

1 .  Le  droit  international  conventionnel,  soit  gene- 
ral, soit  special,  comme  constituant  des  regies 
expressement   adoptees  par  les  fitats  parties 
au  litige; 

2.  La  coutume  internationale  comme  attestation 
d'une  pratique  commune  des  nations  acceptee 
par  elles  comme  loi; 

3.  Les    principes    generatix    de    droit   reconnus 
par  les  peuples  civilises ; 

4.  L'autorite    des    decisions   judiciaires    et    les 
opinions  des  publicistes  comme  organes  d'ap- 
plication  et  de  developpement  du  droit. 

32.  La  Cour  aura  le  droit  de  donner  une  opinion 
consultative  sur  toute  provision  ou  question  qui  lui 
sera   soumise   a  cette  fin  par  le  Conseil  ou  1'As- 
semblee  de  la  Societe  des  Nations. 


31.  The    rules   to   be   applied   by    the   Court, 
within  the  limits  of  its  jurisdiction  as  defined  above, 
in  the  settlement  of  international  disputes,  are  the 
following,    and   are  to  be  applied  in  the  order  in 
which  they  appear  below : 

1 .  Conventional  international  law,  whether  of  a 
general  or  special  nature,  forming  the  rules 
expressly   adopted  by  the  States  which  are 
parties  to  the  case; 

2.  International  custom,  as  evidence  of  a  common 
practice  in  use  between  nations  and  accepted 
by  them  as  law; 

3.  The  general  principles  of  law  recognised  by 
civilised  nations ; 

4.  The  precedent  of  judicial  decisions  and  the 
opinions  of  the  publicists  as  means  for  the 
application  and  development  of  law. 

32.  The  Court  shall  have  the  right  to  give  an 
advisory    opinion    upon    any    subject    or    question 
submitted    to    it    for  this  purpose  by  the  Council 
or  the  Assembly  of  the  League  of  Nations. 
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ANNEXE   No.  4. 

Amendements  aux  Articles  29—31   du  projet 
Root— Phillimore  par  M.  Ricci-Busatti. 

Article  29  par.  i.  (Voir  les  amendements  qui 
resultant  de  la  redaction  deposee  le  30  juin.) 

Article  29  par.  2.  Ajouter,  soit  comme  dernier 
alinea,  soit  comme  article  a  part,  la  disposition 
suivante :  ,,Toutefois,  sur  la  demande  des  Parties, 
la  Cour  pourra  toujours  regler  selon  les  conve- 
nances et  l'6quite  les  differends  dont  elle  aura  etc 
saisie." 

Articles  30  et  31.  Remplacer  ces  articles  par 
les  suivants : 

1 .  „  La  Cour  donnera  son  avis  sur  toute  question 
de  droit  qui  lui  serait  soumise  a  cet  effet  par  le  Con- 
seil  ou  par  1'Assemblee  de  la  Societe  des  Nations. 
Elle  ne  sera  pas  liee  par  les  avis  qu'elle  aura  ainsi 
formules,  dans  le  cas  ou  la  meme  question  ou  une 
question    pareille    serait    soumise    a    son  jugement 
par  les  Etats  inter  esses. 

2.  Le  Cour  pourra  egalement,  soit  sur  demande 
de   1'Assemblee  ou  du  Conseil,  soit  de  sa  propre 
initiative,  rediger  des  projets  de  regies  ou  formuler 
des  propositions  sur  toute  matiere  ou  question  de 
droit  international. 

L'Assemblee,  le  Conseil  et  la  Cour  elle-meme 
pourront  dans  ce  cas  designer  des  membres  adjoints, 
particulierement  competents  pour  prendre  part  aux 
travaux  dont  il  s'agit." 


ANNEX   No.  4. 

Amendments   to    Articles   29  to  31  of  the   Root— 
Phillimore  plan  proposed  by  M.  Ricci-Busatti. 

Article  29.  Paragraph  i.  (See  the  amendments 
arising  out  of  the  draft  submitted  on  the  3Oth  June). 

Article  29.  Paragraph  2.  The  following  clause 
to  be  added  either  as  a  last  paragraph  or  as  a 
separate  Article :  "  Nevertheless,  at  the  request  of 
the  parties,  the  Court  may  always  decide  cases 
submitted  to  it  in  arcordance  with  established 
principles  and  equity. 

Articles  30  and  3 1 .  These  Articles  to  be  re- 
placed by  the  following : 

1 .  The   Court  shall  give  its  opinion  upon  any 
questions    of  law  submitted  to  it  for  this  purpose 
by  the  Council  or  by  the  Assembly  of  the  League 
of  Nations.     It  shall  not  be  bound  by  the  opinions 
thus  formulated  in  the  event  of  the  same  question 
or  a  similar  question  being  submitted  for  its  decision 
by  the  States  concerned. 

2.  The   Court  may  also,  either  at  the  request 
of  the  Assembly  or  of  the  Council,  or  acting  on  its 
own  initiative,  prepare  codes  of  rules  or  formulate 
proposals  concerning  any  point  of  international  law. 

The  Assembly,  the  Council  and  the  Court  itself 
may,  in  these  circumstances,  appoint  additional 
members  possessing  outstanding  ability  to  take 
part  in  the  work  in  question. 


ANNEXE    No.   5. 
Amendement  propose  par  M.  Adatci. 

Art.  .  La  Cour  est  competente  pour  statuer 
sur  les  differends  entre  Etats,  conformement  ;\ 
1'article  14  du  Pacte  de  la  Societe  des  Nations. 


ANNEX    No.   5. 
Amendment  proposed  by  M.  Adatci. 

Article       .      The  Court  shall  be  competent  to 

hear    and    determine    disputes    between    States  in 

accordance    with    Article    14    of  the    Covenant  of 
the  League  of  Nations. 
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25'EME  SEANCE  (non-publique), 

tenue  au   Palais  de  la  Paix,  a  La  Haye, 

le  19  juillet  1920, 


25TH  MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  July  19th,  192O. 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents  :  tous  les  membres  du  Comite 
(a  1'exception  de  M.  Bevilaqua);  M.  Per- 
il a  n  d  e  s ;  Mr.  James  Brown  Scott;  les  secre- 
taires particuliers  de  M  le  Baron  Descamps 
et  de  M.  Adatci;  les  membres  du  Secretariat  *). 

La  seance  est  ouverte  a  9.30  heures  du  matin. 

Le  PRESIDENT  constate  qu'on  commencera 
pendant  cette  seance  la  discussion  du  texte  prepare 
par  le  Comite  de  redaction.  (Annex  2.)  On  procedera 
article  par  article.  Les  articles  qui  ne  provoqueront 
pas  d' objections  de  la  part  des  membres  du  Comite, 
seront  immediatement  adoptes.  Tous  les  articles 
sur  lesquels  un  membre  desirera  faire  des  obser- 
vations de  fond  seront  reserves  provisoirement. 
Les  simples  observations  de  forme,  au  contraire, 
seront  discutees  de  suite. 

M.  ALTAMIRA  exprime  le  desir  que  les  mem- 
bres aient  1'occasion  de  voir  les  epreuves  des 
proces-verbaux. 

M.  DE  LAPRADELLE  appuie  cette  proposi- 
tion :  aucun  membre  ne  peut  etre  lie  par  les  opinions 
enoncees  com  me  siennes  au  proces-verbal,  s'il  n'a 
pas  donne  lui-meme  le  bon  a  tirer.  Mais  ce  bon 
ne  peut  etre  donn6  qu'apres  examen  des  epreuves, 
certains  membres  ayant  apporte  a  leurs  discours 
des  modifications,  qui  pourraient  necessiter  quelques 
remaniements  dans  ceux  des  autres. 

*)  Le  membre  du  Comite,  M.  Bevilaqua,  empeche  de 
prendre  part  aux  travaux  du  Comite,  lui  avait  fait  parvenir 
un  projet  detaille  expliquant  son  point  de  vue.  M.  Raoul 
Fern  an  des  fut  dcsigne  pour  suivre,  comme  conseiller  de  M. 
Bevilaqua,  les  travaux  du  Comite  et  pour  defendre  sa 
these.  Lorsqu'il  devint  evident  que  M.  Bevilaqua  ne  pour- 
rait  pas  se  rendre  a  la  Haye  meme  pour  prendre  part  aux 
votes  du  Comite,  le  president  du  Conseil  de  la  Societe  des 
Nations  informa  le  Secretaire-General  de  la  Societe,  que  M. 
Fern  an  des  pouvait.  sauf  confirmation  ulterieure  par  le  Con- 
seil, prendre  part  aux  votes,  sur  un  pied  de  parfaite  egalite 
avec  les  membres  du  Comite. 


BARON  DESCAMPS  in  the  chair. 

Present :  all  the  Members  of  the  Committee 
(except  M.  Bevilaqua);  M.  Fern  an  des;  Mr. 
James  Brown  Scott;  the  private  secretaries 
of  Baron  Descamps  and  M.  Adatci;  the 
Members  of  the  Secretariat  *). 

The  meeting  opened  at  9.30  a.m. 

The  PRESIDENT  stated  that,  at  this  meeting, 
the  discussion  of  the  text  prepared  by  the  drafting 
Committee  would  be  begun.  (Annex  2.)  Each  article 
would  be  considered  in  turn.  Those  articles  to 
which  no  objections  were  made  by  members  of  the 
Committee  would  be  adopted  at  once.  All  articles 
concerning  which  any  members  wished  to  raise  a 
question  of  principle  would  be  provisionally  put 
on  one  side.  On  the  other  hand,  simple  questions 
of  wording  would  be  dealt  with  at  once. 

M.  ALTAMIRA  expressed  the  hope  that  the 
members  would  have  an  opportunity  to  see  the 
proofs  of  the  proces-verbaux. 

M.  DE  LAPRADELLE  supported  this  proposal. 
No  member  could  be  bound  by  opinions  purporting 
to  be  his  in  the  proces-verbal,  unless  he  had  himself 
approved  them.  Such  approval  could  not  be  given 
until  after  examination  of  the  proofs,  as  some 
members  had  made  modifications  in  their  speeches, 
which  might  call  for  certain  alterations  in  the  speeches 
of  others. 


*)  M.  Bevilaqua,  a  member  of  the  Committee,  was 
unable  to  take  part  in  the  work  of  the  Committee,  but  sent 
in  a  detailed  plan  setting  out  his  opinions.  M.  Raoul  F  e  r- 
n  a  n  d  e  s  was  appointed  to  follow  the  work  of  the  Com- 
mittee as  M.  B  e  v  1 1  a  q  u  a's  Counsel,  and  to  uphold  his 
views.  When  it  became  evident  that  M.  Bevilaqua  would 
not  be  able  to  come  to  The  Hague  even  to  take  part  in  the 
votings  of  the  Committee,  the  President  of  the  Council  of 
the  League  of  Nations  informed  the  Secretary-General  of  the 
League  that  M.  Fernandes  could,  subject  to  subsequent 
confirmation  by  the  Council,  take  part  in  the  votings  upon 
an  equal  footing  with  the  members  of  the  Committee. 
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Le  PRESIDENT,  apres  avoir  entendu  le  Secre- 
taire  General,  dit  qu'il  sera  tenu  compte  des  obser- 
vations de  M.  Altamira  et  de  M.  de  Lapra- 
delle.  Les  epreuves  des  proces-verbaux  seront 
remises  aux  membres,  qui  pourront  encore  y  ap- 
porter  des  retouches  et  qui  les  renverront  au 
Secretariat  dans  les  24  heures.  Ensuite,  le  Pre- 
sident et  le  Secretaire-General  revetiront  les  proces- 
verbaux  des  signatures  qui  les  rendront  definitifs. 

Apres  un  echange  de  vues  entre  M.  HAGERUP, 
M.  LODER,  LORD  PHILLIMORE  et  le  PRESI- 
DENT, ce  dernier  declare  qu'il  y  aura  deux  lec- 
tures du  texte,  apres  quoi  un  vote  sera  emis  sur 
1'ensemble  du  projet. 

Le  PRESIDENT  dit  qu'il  y  a  lieu  d'examiner 
la  question  de  la  langue  dans  laquelle  le  projet 
et  les  proces-verbaux  seront  rediges.  II  demande 
si  pour  ces  documents  il  y  aura  deux  textes  ayant 
le  m6me  caractere  authentique,  ou  bien  un  texte 
officiel  dans  une  des  deux  langues,  avec  traduction 
dans  1'autre  certifiee  conforme  par  le  Secretaire- 
General. 

II  suggere  1'idee  que  le  texte  francais  des  proces- 
verbaux  soit  authentique  pour  les  membres  qui 
ont  fait  leurs  discours  en  francais,  tandis  que  le 
texte  -  anglais  sera  authentique  pour  les  discours  de 
Mr.  Root. 

M.  ANZILOTTI  repond  que  c'est  une  regie 
du  Secretariat  de  la  Societe  des  Nations,  que  tout 
document  soit  redig6  dans  les  deux  langues.  II 
confirme  que  le  texte  francais  des  discours  pro- 
nonces  en  francais  doit  elre  considere  comme 
authentique,  tandis  que  c'est  le  texte  anglais  qui 
doit  l'£tre  pour  les  discours  de  Mr.  Root. 

M.  Anzilotti  ajoute  que  c'est  au  Comite  de 
decider  dans  quelle  langue  le  rapport  doit  6tre 
redige :  en  tout  cas  il  en  sera  imm6diatement  fait 
une  traduction  officielle. 

Le  PRESIDENT  donne  au  nom  du  Comit6 
son  approbation  a  la  methode  exposee  par  M. 
Anzilotti  et  resume  comme  suit  la  decision 
prise  sans  opposition  par  le  Conseil.  II  n'y  aura 
qu'une  seule  langue  officielle  pour  le  projet,  et  il 
sera  fait  une  traduction  certifiee  conforme  par  le 
Secretariat.  Le  texte  authentique  du  rapport  sera 
celui  qui  aura  et6  approuv6  par  les  membres. 

Le  President  ouvre  la  discussion  sur  les 
articles  du  projet  du  Comite  de  redaction. 

Article  ler. 

M.  RICCI-BUSATTI  demande  que  le  mot  ,,direc- 
tement"  soit  explique  dans  le  rapport. 


The  PRESIDENT,  after  obtaining  the  opinion 
of  the  Secretary-General,  said  that  the  remarks  of 
M.  Altamira  and  M.  de  Lapradelle  would 
be  acted  upon.  The  proofs  of  the  proces-verbaux 
would  be  sent  to  the  members,  who  could  then 
make  further  slight  alterations  in  them,  and  return 
them  to  the  Secretariat  within  24  hours.  Afterwards 
the  President  and  the  Secretary-General  would 
finally  approve  them  and  attach  their  signatures. 

After  a  discussion  between  M.  HAGERUP,  M. 
LODER,  LORD  PHILLIMORE  and  the  PRESI- 
DENT, the  latter  stated  that  there  would  be  two 
readings  of  the  text,  after  which  a  vote  would  be 
taken  upon  the  plan  as  a  whole. 

The  PRESIDENT  said  that  the  question  of  the 
language  in  which  the  plan  and  the  proces-verbaux 
should  be  drafted  must  be  considered.  He  asked 
whether  there  should  be  two  versions  of  these 
documents  of  equal  authenticity,  or  an  official 
version  in  one  of  the  two  languages  and  a  trans- 
lation in  the  other  certified  correct  by  the  Secretary- 
General. 

He  suggested  that  the  French  version  of  the 
proces-verbaux  should  be  the  official  version  for 
those  members  who  had  made  their  speeches  in 
French,  while  the  English  version  should  be  of- 
ficial for  the  speeches  of  Mr.  Root. 

M.  ANZILOTTI  answered  that  it  was  a  rule  of 
the  Secretariat  of  the  League  of  Nations  that  every 
document  should  be  prepared  in  both  languages. 
He  agreed  that  the  French  version  of  speeches 
given  in  French  should  be  considered  as  the  original, 
and  the  English  version  in  the  case  of  Mr.  R  o  o  t's 
speeches. 

Concerning  the  report,  M.  Anzilotti  added  thatit 
was  for  the  Committee  to  decide  in  which  language 
it  should  be  prepared.  In  any  case  an  official 
translation  would  be  made  immediately. 

The  PRESIDENT  in  the  name  of  the  Committee 
approved  the  method  explained  by  M.  Anzilotti. 
He  went  on  to  give  a  recapitulation  of  the  decision 
arrived  at  by  the  Council  without  opposition. 
There  would  only  be  one  official  language  for  the 
Project,  and  a  translation  would  be  made,  certified 
correct,  by  the  Secretariat.  The  official  text  of 
the  Report  would  be  that  approved  by  the  members. 

The  President  then  proceeded  to  lay  the  Articles 
of  the  drafting  Committee's  plan  before  the  committee. 

Article  i. 

M.  RICCI-BUSATTI  asked  that  an  explanation 
of  the  word  "  direct"  should  be  given  in  the  report. 
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Le  PRESIDENT  estime  qu'il  pourra  facilement 
£tre  donne  satisfaction  a  ce  desir. 
L'article  est  adopte. 

Article  2. 

M.  ALTAMIRA  fait  observer  que  1'expression 
„ experience  reconnue"  est  vague.  En  quoi  cette 
..experience  reconnue"  doit-elle  consister? 

M.  DE  LAPRADELLE  declare  que  le  Comite 
de  redaction  tiendra  compte  de  1'observation  de 
M.  Altamira  et  trouyera  une  formule  plus 
precise. 

Mr.  ROOT  demande  aux  membres  du  Comite  de 
redaction  pour  quelle  raison  la  redaction  de  1907, 
adoptee  par  le  Comite  in  plena,  a  ete  ecartee. 


M.  DE  LAPRADELLE  explique  la  maniere 
de  proceder  du  Comite  de  redaction  et  ajoute, 
quant  a  la  question  de  fond,  que  ce  Comite  a 
essaye  de  cor.cilier  dans  la  formule  les  deux  opinions 
continentale  et  anglo-americaine,  dont  la  premiere 
prefere,  comme  juges  internationaux,  les  juriscon- 
sultes  qui  ne  sont  pas  des  magistrats,  tandis  que 
la  derniere  donne  sa  preference  aux  magistrats 
nationaux.  Le  Comite  a  voulu  exclure  de  la  fonction 
de  juge  international  les  magistrats  nationaux  qui 
n'ont  pas  fait  de  travaux  speciaux  en  matiere  de 
droit  international. 

p 

Apres  un  echange  de  vues  sur  le  procede  suivi 
par  le  Comite  de  redaction,  M.  HAGERUP 
ramene  la  discussion  sur  la  question  de  fond,  en 
expliquant  les  motifs  pour  lesquels  il  croit  qu'il 
n'y  aurait  pas  de  danger  a  se  rallier  a  la  formule 
du  Comite.  L'essentiel  est  de  fixer  comme  con- 
dition que  les  juges  doivent  6tre  des  jurisconsultes. 

M.  FERNANDES  appuie  cette  opinion  en  pre- 
nant  1'exemple  de  1'organisation  de  la  haute  magi- 
strature  du  Bresil.  La  constitution  bresilienne  ne 
pose,  comme  condition  pour  Stre  nomme  juge  a 
la  Haute  Cour,  qu'un  ,,savoir  notoire".  Cette  for- 
mule n'a  pas  eu  d'inconvenients  puisque,  dans  la 
pratique,  elle  a  toujours  et6  comprise  comme  exigeant 
un  savoir  special  en  matiere  de  droit. 

Sur  la  proposition  de  M.  de  LAPRADELLE, 
1'article  2  est  reserve. 

Mr.  ROOT  proposera  de  nouveau,  lorsque  la 
discussion  de  1'article  sera  reprise,  1'adoption  de 
la  redaction  de  1907. 


The  PRESIDENT    thought    that   this    request 
could  easily  be  satisfied. 
The  Article  was  adopted. 

Article  2. 

M.  ALTAMIRA  pointed  out  that  the  expression 
"  well  known  experience"  was  vague — of  what 
should  it  consist? 

M.  DE  LAPRADELLE  said  that  the  drafting 
Committee  would  bear  M.  Altamira's  remarks 
in  mind  and  would  find  a  more  definite  expression. 


Mr.  ROOT  asked  the  members  of  the  drafting 
Committee  why  the  wording  of  1907,  which  had 
been  adopted  by^  the  Committee  in  plena,  had 
been  set  aside. 

M.  DE  LAPRADELLE  explained  the  procedure 
adopted  by  the  drafting  Committee  and  added 
that,  with  regard  to  the  principle  involved,  the 
drafting  Committee  had  tried,  in  the  wording 
adopted,  to  reconcile  the  continental  and  Anglo- 
American  points  of  view,  the  former  of  which  prefer- 
red to  have  as  international  judges  jurisconsults 
who  were  not  judges  by  profession,  whereas  the 
latter  preferred  national  magistrates.  The  Committee 
had  wished  to  exclude  national  judges  who  had 
not  specialised  in  International  Law  from  appoint- 
ment as  international  judges. 

After  an  exchange  of  views  on  the  procedure  of  the 
drafting  Committee,  M.  HAGERUP  again  brought 
the  discussion  to  bear  on  the  principal  question,  and 
explained  the  reasons  which  led  him  to  believe  that 
there  would  be  no  danger  in  accepting  the  wording 
of  the  Committee.  The  essential  thing  was  to  lay 
down  that  the  judges  must  be  jurisconsults. 

M.  FERNANDES  supported  this  opinion,  and 
took  as  an  example  the  organisation  of  the  Brazilian 
Bench.  In  the  Brazilian  Constitution  the  only  con- 
dition required  for  appointment  as  judge  of  the 
High  Court  was  "an  outstanding  knowledge". 
No  difficulties  had  arisen  from  this  provision,  as, 
in  practice,  it  had  been  always  understood  to 
imply  a  special  legal  knowledge. 

On  M.  DE  LAPRADELLE's  proposal,  Article  2 
was  reserved. 

Mr.  ROOT  said  that  he  would  again  propose 
the  adoption  of  the  wording  of  1907  when  the 
Article  was  once  more  brought  up  for  discussion. 
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.  Irtic/f  J. 

M.  HAGERUP  souleve  la  question  de  savoir 
si  la  resolution  de  1'Assemblee  et  du  Conseil  doit 
etre  prise  a  I'unanimite,  ainsi  que  le  Comit6  avait 
tout  d'abord  etc  d'accord  pour  le  proposer. 

Apres  un  court  echange  de  vues,  on  reconnatt 
qu'on  doit  laisser  a  ces  organes  le  soin  de  resoudre 
eux-m£mes  cette  question. 

L'article  est  adopt6  avec  de  legeres  modifications 
redactionnelles. 

Article  4. 

M.  FERNANDES  souleve  la  question  de  la 
duree  du  mandat  du  juge  elu  pour  remplacer  un 
juge  sorti  ou  decede. 

A  son  avis  le  rempkujant  ne  devrait  sieger  que 
pour  le  reste  du  temps  du  mandat  de  son  pr6- 
decesseur,  pour  les  raisons  deja  donnees  par  lui 
a  ce  sujet  dans  une  des  seances  precedentes. 

Sur  la  proposition  du  President,  cette  ques- 
tion est  reservee. 


Article  j. 

M.  HAGERUP  raised  the  question  whether 
the  decision  of  the  Assembly  and  the  Council 
must  be  unanimous,  as  the  Committee  had,  at  the 
outset,  agreed  to  propose. 

After  a  short  discussion  it  was  agreed  that  this 
question  should  be  left  for  those  bodies  to  decide. 

The  Article  was  adopted  with  some  slight  altera- 
tions in  the  wording. 

Article  4. 

M.  FERNANDES  raised  the  question  of  the 
period  for  which  judges,  elected  to  replace  judges 
who  had  retired  or  died,  should  be  appointed. 
In  his  opinion  the  successor  should  only  take  his 
seat  for  the  unexpired  portion  of  his  predecessor's 
appointment,  for  the  reasons  he  had  already  given 
at  a  previous  meeting. 

On  the  President's  proposal  this  question 
was  reserved. 


M.  ALTAMIRA  demande  s'il  ne  serait  pas 
utile  de  consigner  dans  cet  article  la  faculte  pour 
les  juges  de  demissionner ;  mais  on  est  d'accord 
pour  reconnaitre  qu'une  stipulation  expresse  a  cet 
effet  n'est  pas  necessaire. 

M.  RICCI-BUSATTI  demande  des  explications 
sur  le  sens  du  terme  ,,remplacement  effectif".  II 
desire  qu'il  soit  fixe  a  partir  de  quel  moment  le 
nouveau  juge  est  a  consid6rer  comme  membre  de 
la  Cour. 

Plusieurs  membres  ayant  exprime  leurs  opinions 
a  cet  egard,  M.  DE  LAPRADELLE  precise  ainsi 
la  question :  a  quel  moment  commence  a  courir  le 
d61ai  de  neuf  ans,  qui  est  la  duree  du  mandat  ordi- 
naire des  juges?  II  constate  que  les  membres  du 
Comite  sont  d'accord  pour  reconnaitre  la  neces- 
site  qu'un  juge  reste  en  fonction  jusqu'a  la  nomi- 
nation de  son  remplacant. 

Dans  ces  circonstances  on  convient  de  supprimer 
le  mot  „ effectif". 

Article  5. 

M.  ALTAMIRA  met  en  doute  la  necessite  de 
cet  article.  II  pense  qu'il  fera  double  emploi  avec 
un  autre  article  subsequent. 

Mr.  ROOT  demande  au  contraire  que  1'article 
soit  maintenu. 

M.  HAGERUP  a  propos6  une  addition,  ren- 
voyant  aux  articles  6  et  suivants  (pr6sentation  etc.) 


M.  ALTAMIRA  asked  whether  it  would  not  be 
advisable  to  mention  in  this  Article  that  judges 
would  have  the  right  to  resign:  however,  it  was 
agreed  that  an  explicit  stipulation  to  this  effect 
was  unnecessary. 

M.  RICCI-BUSATTI  asked  for  an  explanation 
of  the  meaning  of  the  phrase  "their  places  have 
been  actually  filled."  He  wished  the  exact  time  at 
which  the  new  judge  would  become  a  member  of 
the  Court  to  be  laid  down. 

After  several  members  had  given  their  opinions 
on  this  point,  M.  DE  LAPRADELLE  summarised 
the  question  as  follows :  when  should  the  period 
of  nine  years,  which  was  the  normal  length  of  the 
appointment  of  judges,  actually  commence?  He 
stated  that  the  members  of  the  Committee  were 
agreed  upon  the  necessity  of  a  judge  continuing 
to  do  duty  until  his  successor  had  been  appointed. 

In  these  circumstances  it  was  agreed  to  delete 
the  word  "actually". 

Article  5. 

M.  ALTAMIRA  raised  a  doubt  as  to  whether 
this  Article  was  really  necessary.  He  thought  that 
it  was  duplicated  by  a  subsequent  Article. 

Mr.  ROOT  on  the  other  hand  wished  it  to  be 
maintained. 

M.  HAGERUP  proposed  an  addition  referring 
to  Article  6  and  the  following  articles  (nomination  etc.). 
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M.  DE  LAPRADELLE  voudrait  que  1'article 
4,  alinea  i,  et  1'article  5,  fussent  combines  dans 
la  redaction  suivante: 

,,Les  membres  de  la  Cour  sont  elus  pour  neuf 
ans  par  1'Assemblee  et  par  le  Conseil." 

LORD  PH1LLIMORE  se  rallie  aux  idees  de 
M.  Hagerup  et  de  M.  de  Lapradelle,  et 
propose  une  formule  ainsi  conc,ue: 

,,Les  membres  de  la  Cour  sont  elus  par  1'Assem- 
blee  et  par  le  Conseil  de  la  maniere  suivante." 


Le  PRESIDENT  suggere  la  redaction  suivante : 

,,Les  membres  de  la  Cour  sont  elus  par  1'Assem- 

blee  et  par  le  Conseil  sur  une  liste  de  personnes 

presentee    par    les  groupes  nationaux  de  la  Cour 

d' Arbitrage." 

M.  DE  LAPRADELLE  offre  alors  une  redac- 
tion transactionelle  concue  en  ces  termes : 

,,Les  membres  de  la  Cour  sont  elus  pour  neuf  ans 
de  la  maniere  suivante." 

L'article  est  reserve. 

Article  6. 

M.  HAGERUP  s'eleve  contre  le  changement 
apporte  par  le  Comite  de  redaction  a  la  decision, 
prise  par  le  Comite  in  plena,  de  fixer  le  nombre  des 
presentations  a  6. 

II  est  appuye  par  Mr.   ROOT. 

Le  PRESIDENT  explique  que  le  nombre  de 
6  aurait  pour  resultat  un  nombre  trop  eleve  de  pre- 
sentations. 

M.  RICCI-BUSATTI  desire  savoir  si  les  mem- 
bres de  la  Cour  Permanente  d' Arbitrage  nomm6s 
par  un  certain  pays  parmi  les  ressortissants  d'un 
autre  pays  sont  vises  par  le  texte. 


Mr.  ROOT  est  d'avis  que  la  formule  par  laquelle 
sont  designes  les  Etats  qui  sont  autorises  a  faire  la 
presentation  n'est  pas  assez  large,  d'autres  Etats  que 
ceux  mentionnes  a  1'Annexe  au  Pacte  devant  6tre 
invites. 

LORD  PHILLIMORE  propose,  d'accord  avec 
Mr.  Root,  la  redaction  suivante:  ,,tous  ceux  qui, 
a  1'avenir,  entreront  dans  la  Societe  des  Nations." 

M.  RICCI-BUSATTI  prefererait:  ,,chacun  des 
Etats  faisant  partie  de  la  Societe  des  Nations  ou 
mentionnes  a  1'Annexe  au  Pacte." 

Pour  les  raisons  qu'il  vient  d'indiquer,  Mr.  ROOT 
demande  que  1' alinea  ler  soit  reserve. 


M.  DE  LAPRADELLE  wished  Article  4,  Para- 
graph i,  to  be  combined  with  Article  5,  as  follows: 

"The  members  of  the  Court  shall  be  elected 
for  nine  years  by  the  Assembly  and  by  the  Council." 


LORD  PHILLIMORE  agreed  with  the  sug- 
gestions of  M.  Hagerup  and  M.  de  Lapra- 
delle and  proposed  the  following : 

"The  members  of  the  Court  shall  be  elected 
by  the  Assembly  and  by  the  Council  according 
to  the  following  system." 

The  PRESIDENT  proposed  the  following: 
"The    members    of  the    Court  shall  be  elected 
by  the  Assembly  and  by  the  Council  from  a  list 
of  nominations  submitted  by  the  national    groups 
of  the  Court  of  Arbitration." 

M.  DE  LAPRADELLE  then  proposed  as  a 
compromise : 

"  The  members  of  the  Court  shall  be  elected 
for  nine  years  according  to  the  following  system." 

The  Article  was  reserved. 

Article  6. 

M.  HAGERUP  objected  to  the  change  made 
by  the  drafting  Committee  affecting  the  decision, 
arrived  at  by  the  Committee  in  full  session,  to  fix 
the  number  of  nominations  at  6. 

He  was  supported  by  Mr.   ROOT. 

The  PRESIDENT  explained  that  if  the  number 
6  were  adopted,  the  result  would  be  that  too  large 
-a  number  of  nominations  would  be  obtained. 

M.  RICCI-BUSATTI  wished  to  know  whether 
the  wording  of  the  Article  covered  members  of 
the  Permanent  Court  of  Arbitration  appointed  by 
certain  countries  from  amongst  the  subjects  of 
another  country. 

Mr.  ROOT  thought  that  the  phrase,  which 
indicated  the  States  authorised  to  make  nominations, 
was  too  limited  in  its  scope;  States  other  than  those 
mentioned  in  the  Annex  to  the  Covenant  must  be 
invited  to  do  so. 

LORD  PHILLIMORE,  in  agreement  with  Mr. 
ROOT,  proposed  the  following  wording :  "  all  those 
which  shall  subsequently  join  the  League  of  Nations. " 

M.  RICCI-BUSATTI  preferred  the  following: 
"  each  of  the  States  belonging  to  the  League  of 
Nations,  or  mentioned  in  the  Annex  to  the  Covenant " 

Mr.  ROOT,  for  the  reasons  he  had  just  given, 
asked  that  the  first  Paragraph  should  be  reserved. 
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Le  PRESIDENT  declare  que  Tali nea  2  estega-         The  PRESIDENT   stated   that  Para.   2  would 
lement  reserve.  also  be  reserved. 


Article  7. 

Sur  la  proposition  de  LORD  PHILLIMORE, 
les  membres  du  Comite  conviennent  de  supprimer 
1'expression  ,,a  la  majorit6  des  voix."  L' expression 
,,groupe  national"  doit  6tre  modified  pour  s'accor- 
der  avec  la  redaction  future  de  1'article  6,  reserve. 

L'article  est  adopte;  M.  RICCI-BUSATTI  s'ab- 
stient  de  voter. 

Article  8. 

Mr.  ROOT  prefere  la  redaction  de  1'article  7 
du  projet  Root — Phillimore. 

M.  RICCI-BUSATTI  voudrait  que  la  matiere 
traitee  dans  cet  article  fut  renvoyee  au  reglement 
de  la  Cour. 

Le  PRESIDENT,  appuyS  par  M.  HAGERUP, 
fait  valoir  que  le  but  de  1'article  est  de  caracteriser 
le  systeme,  qui  fait  appel  ik  trois  organes,  le  Con- 
seil,  1' Assemble  et  le  corps  presentateur. 

Sur  la  proposition  de  M.  HAGERUP,  les  mem- 
bres du  Comit6  conviennent  d'ajouter  au  premier 
alinda  de  1'article  un  renvoi  a  1'article  11,  alinea  2. 

A  cet  egard,  M.  DE  LAPRADELLE  propose 
la  redaction  suivante:  „. . . .  eligibles  sauf. I' exception 
prevue  a  1'article  11,  al.  2." 


Article  7. 

On  LORD  PHILLIMORE's  proposal,  the  Com- 
mittee agreed  to  delete  the  expression  "  by  a  majority 
of  votes."  The  phrase  "national  group"  was  to 
be  modified  to  make  it  tally  with  the  future  wording 
of  Article  6,  which  had  been  reserved. 

The  Article  was  adopted ;  M.  RICCI-BUSATTI 
abstained  from  voting. 

Article  8. 

Mr.  ROOT  preferred  the  wording  of  Article  7 
of  the  Root — Phillimore  plan. 

M.  RICCI-BUSATTI  wished  the  subject  dealt 
with  in  this  Article  to  be  left  to  the  rules  of  Court. 


ThePRESIDENT,  supported  by  M.  HAGERUP, 
pointed  out  that  the  object  of  this  Article  was  to  de- 
scribe the  system,  in  which  three  bodies  took  part: 
the  Council,  the  Assembly  and  the  nominating  body. 

On  M.  HAGERUP's  proposal,  the  Committee 
agreed  to  add  a  reference  to  Article  11,  Para.  2, 
to  the  first  Paragraph  of  this  Article. 

For  this,  M.  DE  LAPRADELLE  proposed  the 
following  wording:  "...  eligible  for  appointment, 
except  as  provided  in  Article  11,  para.  2." 


A  la  demande  de  Mr.  ROOT,  1'article  est  reserved         At  Mr.  ROOT'S  request  this  Article  was  reserved. 


Article  p. 

Apres  une  discussion  sur  la  redaction  de  1'alinea 
icr,  on  se  met  d'accord  sur  la  redaction  suivante, 
proposee  par  M.  de  Lapradelle: 

,,L'Assemblee  et  le  Conseil  precedent,  indepen- 
damment  1'une  de  1'autre,  a  1'election  d'abord  des 
juges  titulaires  et  ensuite  des  juges  suppliants." 

Cet  alinea  formera  un  nouvel  article  9 ;  1'alinea  2 
est  adopt6  comme  article  9  bis. 

L' alinea  3  est  adopt6  comme  article  9  ter,  ler 
alinea.  L'alin6a  4  est  adopte,  avec  des  modifications 
de  redaction,  comme  article  9  ter,  2e  alinea. 

Article  w. 

Sur  la  proposition  de  LORD  PHILLIMORE, 
le  mot  ,,election"  est  substitu6  au  mot  ,,scrutin". 
Lord  Phillimore  fait  valoir  que,  puisqu'il  y 
aura  deux  sortes  de  scrutins,  le  mot  ,,scrutin" 
serait  equivoque. 


Article  g. 

After  a  discussion  concerning  the  wording  of  the 
first  Paragraph,  the  following  wording,  proposed 
by  M.  de  Lapradelle..  was  adopted: 

"The  Assembly  and  the  Council  shall  proceed 
to  elect,  by  independent  voting,  first  the  judges 
and  then  the  deputy  judges." 

This  Paragraph  would  form  a  new  gth  Article; 
Paragraph  2  was  adopted  as  Article  9  bis. 

Parapraph  3  was  adopted  as  Article  9  ter  para, 
i  ;  the  4th  paragraph,  with  an  amended  wording, 
as  Article  9  ter  para.  2. 

Article  w. 

At  LORD  PHILLIMORE's  proposal  the  word 
"  voting"  (scrutin)  was  replaced  by  the  word 
"election."  Lord  Phillimore  pointed  out  that, 
as  there  would  be  two  kinds  of  votings  (scrutin), 
the  word  might  lead  to  misunderstanding. 


—   557   — 


Article  n. 

M.  HAGERUP,  appuye  par  LORD  PHILLI- 
MORE, propose  1'addition  a  1'alinea  ler  d'un 
renvoi  au  principe  exprime  dans  1'article  1 7  des 
regies  de  procedure,  afin  d' assurer  une  solution 
en  cas  de  partage  des  voix. 

M.  ADATCI  s'oppose  a  1'adoption,  dans  cet 
alinea,  d'un  nombre  limite  d'elections ;  il  fait  va- 
loir  que  le  Comite  a  deja  provisoirement  discute 
le  systeme  contraire. 

M.  DE  LAPRADELLE  repond,  se  referant  aux 
dispositions  du  projet,  que  le  cas  se  trouve  orga- 
niquement  resolu  par  celui-ci. 

Sur  la  proposition  de  LORD  PHILLIMORE 
on  se  met  d'accord  pour  adopter  un  moyen  arti- 
ficiel  a  trouver,  qui  permette  le  departage  des  voix. 


Article  n. 

M.  HAGERUP,  supported  by  LORD  PHILLI- 
MORE, proposed  that  a  reference  to  the  principle 
laid  down  in  Article  i  7  of  the  rules  of  procedure 
be  added  to  the  first  Paragraph  in  order  to  ensure 
a  result  in  the  event  of  an  equality  of  votes. 

M.  ADATCI  opposed  the  adoption  of  a  limited 
number  of  votings  in  this  Paragraph;  he  pointed 
out  that  the  Committee  had  already  provisionally 
discussed  the  alternative  system. 

M.  DE  LAPRADELLE  answered  by  referring  to 
the  provisions  of  the  plan  and  said  that  the  problem 
was  implicitly  solved  therein. 

On  the  proposal  of  LORD  PHILLIMORE,  it 
was  agreed  to  adopt  an  artificial  means  for  at- 
taining a  result  in  the  event  of  an  equal  division 
of  votes. 


M.  FERNANDES  demande  si,  au  sens  du 
texte,  le  Conseil  et  I'Assemblee  auront  a  choisir 
dans  une  liste  plus  ou  moins  large  proposee  par 
la  commission  mediatrice,  ou  s'ils  devront  adopter 
ou  rejeter  la  proposition  faite  par  cette  commission. 


En  vue  de  donner  satisfaction  a  cette  observa- 
tion, M.  DE  LAPRADELLE  propose  de  rediger 
les  deux  dernieres  lignes  du  premier  alinea  de  la 
maniere  suivante: 

,,en  vue  de  choisir  pour  chaque  siege  non 
pourvu  un  nom  a  presenter  a  1'adoption  separee 
de  I'Assemblee  et  du  Conseil". 

Pour  donner  satisfaction  a  1'opposition  de  M. 
ADATCI,  qui  voudrait  retourner  au  texte  de  1'ar- 
ticle 3  du  projet  Root — Phillimore,  M.  FER- 
NANDES propose  de  laisser  aux  deux  corps  le 
choix  du  moment  ou  la  mediation  doit  prendre 
place.  L'article  est  reserve.  Centre  le  vote  de  M. 
ALTAMIRA,  qui  renvoie  aux  declarations  faites  par 
lui  lors  de  la  discussion  de  1'article  correspondant 
du  projet  Root — Phillimore,  V  alinea  2  est 
adopte,  avec  une  modification  r6dactionnelle. 


Mr.  ROOT  fait  valoir  que  le  delai  (de  trois  jours) 
ne  peut  etre  fixe  par  le  Comite. 

Sur  la  proposition  de  M.  HAGERUP,  et  avant 
que  les  objections  de  Mr.  Root  aient  et6  formu- 
lees,  le  Comit6  se  met  d'accord  pour  reconnaitre 


M.  FERNANDES  asked  whether  the  meaning 
of  the  text  was  that  the  Council  and  the  Assembly 
would  have  to  choose  from  a  more  or  less  extensive 
list  proposed  by  the  Joint  Conference,  or  whether 
they  would  have  to  adopt  or  reject  the  proposal 
made  by  the  Joint  Conference. 

In  order  to  make  this  point  clear,  M.  DE  LA- 
PRADELLE proposed  that  the  last  two  lines  of 
the  first  Paragraph  should  be  worded  as  follows : 

"  for  the  purpose  or  choosing  one  name  for  each 
seat  still  vacant,  to  submit  to  the  Assembly  and 
to  the  Council  for  their  respective  acceptance." 


In  order  to  meet  the  wishes  of  M.  ADATCI, 
who  desired  to  return  to  the  wording  of  Article  3  of 
the  Root— Phillimore  plan,  M.  FERNANDES 
proposed  that  the  choice  of  the  time  when  the 
joint  Conference  should  take  place,  should  be  left 
to  the  two  bodies  concerned.  The  Article  was 
reserved.  Paragraph  2  was  adopted  with  a  modified 
.wording;  M.  ALTAMIRA  voted  against  it  and 
referred  to  the  views  expressed  by  him  at  the  time 
of  the  discussion  of  the  corresponding  Article  of  the 
Root — Phillimore  plan. 

Mr.  ROOT  pointed  out  that  the  time  limit  (three 
days)  could  not  be  laid  down  by  the  Committee. 

On  M.  HAGERUP's  proposal  and  before  Mr. 
Root's  objections  had  been  stated,  the  Committee 
agreed  that  a  provision  should  be  added  to  the 
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qu'il  faut  ajouter  ;\  I'alin6a  une  disposition  destinee  paragraph,  providing  for  a  decision  in  case  of  an 

a   d6partager   les  voix  en  cas  de  partage  au  sein  equal  division  of  votes  upon  the  Court, 
de  la  Cour. 

L'alin6a  est  r6serv6.  The  paragraph  was  reserved. 

La  stance  est  Iev6e  a   12.45  heures  de  1'apres-  The  meeting  closed  at   12.45  P-  m- 
midi. 

Le  President :  The  President  : 

(sigm1)  Brn.  DESCAMPS.  (signed)  Brn.  DESCAMPS. 

Le  Secretaire-General :  The  Secretary-General  : 

(sigM)  D.  ANZILOTTI.  (signed)  D.  ANZILOTTI. 
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ANNEXE    No.    i. 

APERCU  des  questions  relatives  a  1'etablisse- 
ment  d'une  Cour  Permanente  de  Justice 
Internationale  qui  n'ont  pas  encore  ete 
discutees  a  fond  par  le  Comite,  le  15  juillet. 


ANNEX    No.    i. 

SUMMARY  of  the  questions  relating  to  the 
establishment  of  a  Permanent  Court  of 
International  Justice  which  have  not  yet 
been  fully  discussed  by  the  Committee ; 
July  15th. 


i.  La  Cour  pourra-t-elle  avoir  des  fonctions 
arbitrales?  (interpretation  du  mot  ,,arbitrage" 
dans  le  Pacte  de  la  Societe  des  Nations :  ce 
mot  a-t-il  seulement  le  sens  etroit  et  technique 
ou  equivaut-il  au  terme :  reglement  judiciaire  ?) 


2.  II  est  reconnu  par  le  Comite  que  les  trait6s 
de  paix  rendent  la  nouvelle  Cour  competente 
dans    un  certain  nombre  de  cas  determines, 
ind6pendamment    des    limites    generates    qui 
pourront    etre    tracees    pour    1'activite   de    la 
Cour.    Dans    les    traites    de  paix  ces  cas  ne 
sont    pas    definis   d'une   maniere  absolument 
certaine :    parfois    la  juridiction  est  d6signee 
seulement   par  1'expression   ,,juridiction  insti- 
tuee  par  la  Societ6  des  Nations".  Le  Comite 
doit-il  se  prononcer,  eventuellement  sous  forme 
d'un  votu,  sur  1' interpretation  des  expressions 
de  cet  ordre? 

3.  Les    conditions  sous  lesquelles  la  Cour  doit 
pouvoir    donner    des    avis    consultatifs,    Ces 
conditions    doivent    viser  a.  eviter  a  la  Cour 
de    se  Her  les  mains  par  des  opinions  dans 
des  cas  qui  pourront  etre  soumis  a  sa  juri- 
diction. 

4.  La  Cour  com  me  cour  d'appel  en  matiere  de 
droit  international,  comme  cour  internationale 
des    prises,    comme    tribunal    pour   certaines 
questions  de  travail,  etc. 

5.  Conditions   a  remplir  par  les  juges  au  point 
de  vue  de  leur  competence,  si  la  Cour  doit 
connaitre    des    questions    visees    sous    no.   4 
ci-dessus. 

6.  L'election  d'un  juge  pourra-t-elle  e~tre  invalidee 
s'il    est    demontre    que    la   personne  elue  ne 
remplit    pas    les    conditions    requises    par   le 
statut  de  la  Cour? 

7.  Les    juges    auront-ils    le    droit    de    recevoir 
des  appointements,  allocations  ou  honoraires 
d'autres  sources  que  la  Societe  des  Nations? 


1.  Will   the    Court    be    competent  to  act  as  a 
Court  of  arbitration?    (interpretation   of  the 
word    "arbitration"   in  the  Covenant  of  the 
League  of  Nations :  is  this  word  to  be  under- 
stood in  the  narrow  and  technical  sense  only, 
or    is    it    equivalent    to   the  term :    "  judicial 
settlement"  ?) 

2.  The  Committee  recognises  that  the  Treaties 
of   Peace    give    the  new   Court  competence 
in    a    certain    number    of    specified     cases, 
independently    of   any  general    limits  which 
might  be  set  to  the  activities  of  the  Court. 
In    the    Treaties    of  Peace    these   cases  are 
not   defined    with  absolute  accuracy :  some- 
times the  jurisdiction  is  described  by  the  term 
"  tribunal   instituted  by  the  League  of  Na- 
tions."   Shall  the  Committee  ultimately  give 
its  decision,  possibly  in  the  form  of  a  recom- 
mendation, with  regard  to  the  interpretation 
of  terms  of  this  kind? 

3.  The    conditions    in    which  the  Court  should 
be  able    to  give    advisory    opinions.      The 
aim  of  these  conditions  must  be  to  prevent 
the  Court  from  binding  itself  by  giving  such 
opinions  in  cases  which  might  eventually  be 
submitted  to  its  jurisdiction. 

4.  The  Court  as  a  Court  of  Appeal  in  questions 
of  international  law,  as  an  international  Prize 
Court,    as    a    tribunal    for    certain    labour- 
questions  etc. 

5.  Conditions  to  be  fulfilled  by  the  judges  from 
the  point  of  view  of  their  competence,  if  the 
Court  is  to  deal  with  the  questions  referred 
to  in  Paragraph  4. 

6.  Can  the   election   of  a  judge  be  invalidated 
if  it  can  be  proved  that  the  person  chosen 
does  not  fulfil  the  conditions  required  by  the 
Statute  of  the  Court? 

7.  Will  the  judges  be  allowed  to  accept  salaries, 
allowances  or  emoluments  from  sources  other 
than  the  League  of  Nations? 
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8.  Doit-il  y  avoir  des  chambres  sp6ciales  a  la 
Cour  pour  les  questions  vis6es  dans  no.  4 
ci-dessus  ? 

9.  De  la  force  de  la  sentence :  seulement  pour 
le  litige  special  et  pour  les  parties  a  ce  litige  ? 
(sauf  sous  forme  de  precedent). 

10.  Droit  d'intervention. 

1 1 .  Revision  ou  appel. 

1 2.  Locus   standi  special    pour    la    Soci6te    des 
Nations,  pour  le  Bureau   du  Travail,  pour 
les    autfes    organisations   du    mSme  ordre, 
relevant  de  la  Soci6t6  des  Nations. 

13.  D61ais    et    sanctions    pour    l'ex£cution    des 
sentences    (le  dernier  alin6a  de  1'article   13 
du  Pacte  est-il  applicable?) 

14.  Les  signataires  du  Statut  de  la  Cour  doivent- 
ils    assumer    1'obligation    de    modifier  leur 
legislation  int6rieure  en  cas  de  conflit  entre 
cette  legislation  et  une  sentence  rendue  par 
la  Cour? 

15.  Plusieurs    questions    de    detail    concernant 
la  procedure. 


8.  Should    there    be    special   branches   of  the 
Court  for  the  questions  referred  to  in  Para- 
graph 4? 

9.  The  legal  force  of  the  sentence :  for  the  suit 
only  which  it  terminated,  and  for  the  parties  to 
this  suit?  (except  in  the  form  of  a  precedent). 

10.  Right  of  intervention. 

1 1 .  Revision  or  appeal. 

12.  A    special    locus   standi  to   be  given  to  the 
League  of  Nations,  to  the  Labour  Bureau, 
and  to  other  similar  organisations  dependent 
on  the  League  of  Nations. 

13.  Times  and  sanctions  for  the  proper  carrying 
out    of  sentences   (is  the  last  Paragraph  of 
Article   13   of  the  Covenant  applicable?) 

14.  Shall  the  signatories    of  the  Statute  of  the 
Court    take    upon    themselves   the   duty   of 
modifying   their  internal  legislation  in  cases 
where   this   legislation    and  a  sentence  pro- 
nounced by  that  Court  do  not  agree? 

15.  Several  questions    of  detail  relative  to  pro- 
cedure. 
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ANNEXE    No.   2. 

Texte  prepare  par  le  Comite  de  redaction,  d'un 

avant-projet  pour  restitution  d'une  Cour 

Permanente  de  Justice  Internationale. 


Article   i«r. 

Independamment  de  la  Cour  d' Arbitrage,  orga- 
nisee  par  les  Conventions  de  La  Haye  de  1899 
et  de  1907,  et  des  Tribunaux  sp6ciaux  d'Arbitres, 
auxquels  les  Etats  demeurent  toujours  libres  de 
confier  la  solution  de  leurs  differends,  il  est  institue, 
conformement  a  1" Article  14  du  Pacte  de  la  Societ6 
des  Nations,  une  Cour  Permanente  de  Justice 
Internationale,  directement  accessible  aux  parties. 


CHAPITRE    i . 
Organisation  de  la  Cour. 

Article  2. 

La  Cour  Permanente  de  Justice  Internationale, 
est  un  corps  de  magistrals  independants,  choisis 
sans  egard  a  leur  nationalite  parmi  les  personnes 
d'une  experience  reconnue,  jouissant  de  la  plus 
haute  consideration  morale,  et  possedant  une  com- 
petence notoire  en  matiere  de  droit  international. 

Article  3. 

La  Cour  se  compose  de  quinze  membres :  onze 
juges  et  quatre  supp!6ants.  Le  nombre  des  juges 
et  suppleants  peut  e~tre  eventuellement  augmente 
par  1'Assemblee,  sur  la  proposition  du  Conseil  de 
la  Societe  des  Nations,  a  concurrence  de  quinze 
juges  et  six  suppleants. 

Article  4. 

Les  membres  de  la  Cour  sont  elus  pour  neuf 
ans.  Us  sont  reeligibles. 

Us  restent  en  fonction  jusqu'a  leur  remplacement; 
effectif.  Me"me  apres  ce  remplacement,  ils  continuent 
de  connaitre  des  affaires  dont  ils  sont  deja  saisis. 

Article  5. 

Les  membres  de  la  Cour  sont  elus  par  1'As- 
semblee  et  par  le  Conseil. 

Article  6. 

Trois  mois  au  moins  avant  la  date  de  l'61ection, 
le  Secretaire-General  invite  par  ecrit  les  membres 
de  la  Cour  d' Arbitrage  appartenant  a.  chacun  des 
Etats  mentionnes  a  1'Annexe  au  Pacte  de  la  Soci6te 


ANNEX    No.   2. 

Text  prepared  by  the  drafting  Committee,  of  a 
Draft  Scheme  for  the  establishment  of  a  Per- 
manent Court  of  International  Justice. 

(Translation). 

Article   i. 

A  Permanent  Court  of  International  Justice,  to 
which  Parties  shall  have  direct  access,  is  hereby 
established,  in  accordance  with  Article  14  of  the 
Covenant  of  the  League  of  Nations.  This  Court 
shall  be  in  addition  to  the  Court  of  Arbitration 
organised  by  the  Hague  Conventions  of  1899  and 
1907,  and  to  the  special  Tribunals  of  Arbitration 
to  which  States  are  always  at  liberty  to  submit 
their  disputes  for  settlement. 

CHAPTER    i . 
Organisation  of  the  Court. 

Article  2. 

The  Permanent  Court  of  International  Justice 
shall  be  composed  of  a  body  of  independent  judges, 
chosen  regardless  of  their  nationality,  from  amongst 
persons  of-  wellknown  experience  and  high  moral 
character,  who  possess  a  recognised  competence 
in  international  law. 

i 

Article  3. 

The  Court  shall  consist  of  fifteen  members :  eleven 
judges  and  four  deputy-judges.  The  number  of 
judges  and  deputy-judges  may  be  hereafter  incre- 
ased by  the  Assembly,  upon  the  proposal  of  the 
Council  of  the  League  of  Nations,  to  a  total  of 
fifteen  judges  and  six  deputy-judges. 

Article  4. 

The  members  of  the  Court  shall  be  elected  for 
nine  years.  They  may  be  re-elected. 

They  shall  continue  to  discharge  their  duties 
until  their  places  have  actually  been  filled.  Though 
replaced,  they  shall  complete  any  cases  which  they 
may  have  begun. 

Article  5. 

The  members  of  the  Court  shall  be  elected  by 
the  Assembly  and  by  the  Council. 

Article  6. 

At  least  three  months  before  the  date  of  the 
election,  the  Secretary  General  of  the  League  of 
Nations  shall  address  a  written  request  to  the 
members  of  the  Court  of  Arbitration,  belonging 


des  Nations,  a  proc6der  par  groupes  nationaux 
a  la  pr6sentation  des  personnes  en  situation  de 
remplir  les  fonctions  de  membre  de  la  Cour. 

Chaque  groupe  ne  peut  en  aucun  cas  pre- 
senter plus  de  deux  personnes,  sans  distinction  de 
nationalite. 

Article  7. 

Avant  de  proceder  a  cette  designation  a  la 
majorit6  des  voix,  il  est  recommande  a  chaque 
groupe  national  de  consulter  la  plus  Haute  Cour 
de  Justice,  les  Facultes  de  Droit  des  Universites, 
ou  les  Academies  ou  sections  d'Academies  natio- 
nales  ou  Internationales,  vouees  a  1'etude  du  droit. 

Article  8. 

Le  Secretaire-General  dresse,  par  ordre  alpha- 
betique,  une  liste  de  toutes  les  personnes  ainsi 
designees;  seules  ces  personnes  sont  eligibles. 

Le  Secretaire-General  communique  cette  liste  a 
1'Assemblee  et  au  Conseil. 

Article  9. 

L'Assemblee  et  le  Conseil  precedent  indepen- 
damment  1'une  de  1'autre  a  1'election  des  juges 
titulaires. 

Dans  toute  election,  les  electeurs  veilleront  a 
ce  que  les  personnes  appelees  a  faire  partie  de  la 
Cour,  non  seulement  reunissent  individuellement 
les  conditions  requises,  mais  assurent  dans  1'en- 
semble  la  representation  des  grandes  formes  de 
civilisation  et  des  principaux  systemes  juridiques 
du  monde. 

Sont  elus  ceux  qui  ont  reuni  la  majorite  absolue 
des  voix  dans  1'Assemblee  et  dans  le  Conseil. 

Au  cas  ou  le  scrutin  de  1' Assemble  et  du  Con- 
seil appellerait  a  la  Cour  deux  membres  de  la  meme 
nationalite,  le  plus  age  est  seul  elu. 

Article   10. 

Si  apres  le  premier  scrutin  il  reste  encore  des 
sieges  a  pourvoir,  il  est  precede  de  la  meme 
maniere  a  un  second  scrutin,  puis  a  un  troisieme. 

Article    1 1 . 

Si,  apres  un  troisieme  tour  de  scrutin,  il  reste 
encore  des  sieges  a  pourvoir,  il  est  forme  une 
Commission  mediatrice  de  six  membres,  nommes, 
trois  par  1'Assemblee,  trois  par  le  Conseil,  en  vue 
d'obtenir  la  formation  d'une  liste  commune,  a  pre 
senter  a  1'adoption  de  1'Assemblee  et  du  Conseil. 

Peuvent  e~tre  portees  sur  cette  liste,  a  1'unanimite, 
toutes  personnes  satisfaisant  aux  conditions  requises, 
alors  me'me  qu'elles  n'auraient  pas  figure  sur  la  liste 
de  presentation  de  la  Cour  d' Arbitrage. 


to  each  of  the  States  mentioned  in  the  Annex  to  the 
Covenant,  inviting  them  to  undertake,  by  national 
groups,  the  nomination  of  persons  in  a  position 
to  accept  the  duties  of  a  member  of  the  ,Court. 
No  group  may  nominate  more  than  two  persons ; 
the  nominees  may  be  of  any  nationality. 

Article  7. 

Before  making  these  nominations,  which  will  be 
decided  by  a  majority  of  votes,  each  national  group 
is  hereby  recommended  to  consult  its  Highest  Court 
of  Justice,  its  Legal  Faculties  and  Schools  of  Law, 
and  its  National  Academies  and  national  sections  of 
International  Academies  devoted  tothestudy  of  Law. 

Article  8. 

The  Secretary-General  shall  prepare  a  list,  in 
alphabetical  order,  of  all  the  persons  thus  nominated. 
These  persons  only  shall  be  eligible  for  appointment. 

The  Secretary-General  shall  submit  this  list  to 
the  Assembly  and  to  the  Council. 

Article  9. 

The  Assembly  and  the  Council  shall  proceed  to 
.elect  the  judges  by  independent  votings. 

At  every  election,  the  electors  shall  bear  in  mind 
that  not  only  should  all  the  persons  appointed  as 
members  of  the  Court  possess  the  qualifications 
required,  but  the  whole  body  also  should  represent 
the  main  forms  of  civilisation  and  the  principal 
legal  systems  of  the  world. 

Those  candidates  who  obtain  an  absolute  majority 
of  votes  in  the  Assembly  and  the  Council  shall  be 
considered  as  elected. 

In  the  event  of  two  candidates  of  the  same 
nationality  being  elected  by  the  votes  of  both  the 
Assembly  and  the  Council,  the  eldest  of  these  shall 
be  considered  as  elected. 

Article    10. 

If,  after  the  first  voting,  one  or  more  seats  remain 
to  be  filled,  a  second,  and  if  necessary  a  third 
voting  shall  take  place. 

Article   1 1 . 

If,  after  the  third  voting,  one  or  more  seats  still 
remain  unfilled,  a  Joint  Conference  shall  be  formed 
consisting  of  six  members,  three  appointed  by  the 
Assembly  and  three  by  the  Council,  for  the  purpose 
of  composing  one  list  to  submit  to  the  Assembly 
and  Council  for  their  acceptance. 

If  the  Conference  is  unanimously  agreed  upon 
any  person  who  fulfils  the  required  conditions  he 
may  be  included  in  its  list,  even  though  he  was 
not  included  in  the  list  of  nominations  made  by 
the  Court  of  Arbitration. 


—   563  — 


Si  trois  jours  apres  la  reunion  de  la  Commission 
mediatrice  1'entente  n'est  pas  obtenue,  les  membres 
de  la  Cour  deja  nommes  pourvoient  par  cooptation 
aux  sieges  vacants,  en  choisissant  parmi  les  personnes 
qui  auront  eu  des  voix,  soit  a  1'Assemblee,  soit 
au  Conseil. 


Article   12. 

Quand  la  designation  des  juges  titulaires  est 
terminee,  il  est  proc6de  de  la  me'me  maniere  a 
celle  des  juges  suppleants. 

Article   13. 

Les  juges  titulaires  re^oivent  un  traitement  an- 
nuel,  determine  d'une  maniere  egale,  et  pour  neuf 
ans,  par  1'Assemblee,  sur  la  proposition  du  Conseil. 

Le  President  recoit  une  indemnite  speciale,  et 
determinee  pour  la  meme  periode  de  temps. 

Les  juges  suppleants  resolvent  une  indemnite 
egale  au  tiers  du  traitement  des  juges  titulaires. 

Un  reglement  sp6cial  determine  les  pensions 
auxquelles  ont  droit  les  juges. 

Article   14. 

L'exercice  de  toute  fonction  qui  releve  de  la 
direction  politique,  soit  nationale,  soit  internationale, 
des  Etats,  est  incompatible  avec  la  qualite  de 
membre  de  la  Cour. 


Article   15. 

Les  membres  de  la  Cour  ne  peuvent  exercer 
les  fonctions  d'agents  ou  de  conseils  dans  aucune 
affaire  d'ordre  international. 

11s  ne  peuvent  participer  au  reglement  d'aucune 
affaire  dans  laquelle  ils  sont  anterieurement  inter- 
venus  comme  agents  ou  conseils  de  1'une  des 
parties  membres  d'un  Tribunal  national  ou  inter- 
national, d'un  Tribunal  d' Arbitrage,  d'une  Com- 
mission d'enquSte,  ou  a  tout  autre  litre. 

En  cas  de  doute,  la  Cour  decide. 

Article   1 6. 

Les  membres  de  la  Cour  ne  peuvent  etre  releves 
de  leurs  fonctions  que  si,  au  jugement  unanime 
des  autres  membres,  ils  ont  cesse  de  repondre 
aux  conditions  requises. 

Le  Secretaire- General  en  est  officiellement  informe. 

Cette  communication  emporte  vacance  de  siege. 

Article   17. 

En  dehors  de  leurs  propres  pays,  les  membres 
de  la  Cour  jouissent  des  mSmes  privileges  et 
immunites  que  les  agents  diplomatiques. 


If  an  agreement  is  not  reached  within  three  days 
of  the  assembly  of  the  Joint  Conference,  those 
members  of  the  Court  who  have  already  been 
appointed  shall  proceed  to  fill  the  vacant  seats 
by  co-optation,  making  their  selection  from  amongst 
those  candidates  who  have  obtained  votes  either 
in  the  Assembly  or  in  the  Council. 

Article   12. 

When  all  the  judges  have  been  appointed,  the 
election  of  the  deputy  judges  shall  take  place  in 
the  same  way. 

Article   13. 

The  judges  shall  receive  an  equal  annual  salary, 
fixed  for  a  period  of  nine  years,  to  be  determined 
by  the  Assembly  upon  the  proposal  of  the  Council. 

The  President  shall  receive  a  special  grant  to 
be  fixed  for  the  same  period. 

Deputy-judges  shall  receive  a  grant  equal  to  one 
third  of  the  salary  of  the  judges. 

Special  provision  shall  be  made  for  the  pensions 
to  which  judges  shall  be  entitled. 

Article   14. 

The  exercise  of  any  function  which  belongs  to 
the  political  direction,  national  or  international,  of 
States,  by  the  members  of  the  Court,  during  their 
term  of  office,  is  declared  incompatible  with  their 
judicial  duties. 

Article   1 5. 

No  member  of  the  Court  can  act  as  agent  or 
Counsel  in  any  case  of  an  international  nature. 

No  member  may  participate  in  the  decision  of 
any  case  in  which  he  has  previously  taken  an  active 
part  as  agent  or  counsel  for  one  of  the  contesting 
parties,  or  as  a  member  of  a  national  or  inter- 
national Court,  or  of  a  Commission  of  Inquiry,  or 
in  any  other  capacity. 

Any  doubt  upon  this  point  is  settled  by  the 
decision  of  the  Court. 

Article   16. 

A  member  of  the  Court  cannot  be  dismissed 
unless,  in  the  unanimous  opinion  of  the  other 
members,  he  has  ceased  to  fulfil  the  required 
conditions. 

When  this  happens  a  formal  notification  shall 
be  given  to  the  Secretary-General. 

This  notification  makes  the  seat  vacant. 

Article   1 7. 

The  members  of  the  Court,  when  outside  their 
own  country,  shall  enjoy  the  privileges  and  im- 
munities of  diplomatic  representatives. 


Article   18. 


Article    18. 


Tout    membre   de  la  Cour  doit,  avant  d'entrer         Every  member  of  the  Court  shall,  before  taking 

en  fonctions,  donner,  en  stance  publique,  une  decla-  up  his  duties,  make  a  solemn  declaration  in  open 

ration  solennelle  de  sa  volonte  d'exercer  ses  attri-  Court  that  he  will  exercise  his  powers  impartially 

butions    avec    impartialite  et  en  toute  conscience,  and  conscientiously. 


Article   19. 

La  Cour  elit,  pour  trois  ans,  son  President  et 
son  Vice-President :  ils  sont  reeligibles. 

Elle  nomme  son  Greffier. 

La  fonction  de  Greffier  de  la  Cour  n'est  pas 
incompatible  avec  celle  de  Greffier  de  la  Cour  per- 
manente  d' Arbitrage. 

Le  traitement  du  Greffier  est  fixe  par  le  Conseil 
sur  la  proposition  de  la  Cour. 

Article  20. 

Le  siege  de  la  Cour  est  fixe  a  La  Haye. 
Le  President  et  le  Greffier  resident  au  siege  de 
la  Cour. 

Article   2  i . 

La  Cour  tient  une  session  chaque  annee. 

Sauf  disposition  contraire  du  reglement  d'ordre 
de  la  Cour,  cette  session  commence  le  15  juin  et 
continue  tant  que  le  r&le  n'est  pas  epuise. 

Le  President  convoque  la  Cour  en  session  ex- 
traordinaire quand  il  lui  parait  que  les  circonstances 
1'exigent. 

Article  22. 

La  Cour  exerce  ses  attributions  en  seance  ple- 
niere. 

Si,  pour  une  raison  speciale,  1'un  des  membres 
de  la  Cour  estime  ne  pouvoir  participer  au  juge- 
ment  d'une  affaire  determinee,  il  en  fait  part  au 
President. 

Si  le  President  estime  qu'un  des  membres  de 
la  Cour  ne  peut  sieger  pour  une  raison  speciale 
dans  une  affaire  determinee,  il  en  avertit  le  membre 
interesse. 

Si  1'un  et  1'autre  ne  sont  pas  d'accord  dans 
chacun  de  ces  cas  sur  1'attitude  a  prendre,  la  Cour 
decide. 

Si  la  pr6sence  de  neuf  juges  titulaires  n'est  pas 
assuree,  ce  nombre  est  parfait  par  1'entree  en  fonc- 
tion de  suppleants. 

Article  23. 

Les  suppleants  sont  appeles  dans  1'ordre  du 
tableau. 

Le  tableau  est  dresse  par  la  Cour,  en  tenant 
compte,  d'abord  de  la  priorite  d'61ection ;  ensuite, 


Article   1 9. 

The  Court  shall  elect  its  President  and  Vice- 
President  for  three  years:  they  may  be  re-elected. 

It  shall  appoint  its  Registrar. 

The  duties  of  the  Registrar  of  the  Court  shall 
not  be  considered  incompatible  with  those  of  Regis- 
trar of  the  Permanent  Court  of  Arbitration. 

The'  salary  of  the  Registrar  shall  be  decided  by 
the  Council  upon  the  proposal  of  the  Court. 

Article   20. 

The  seat  of  the  Court  shall  be  established  at 
The  Hague. 

The  President  and  the  Registrar  shall  reside  at 
the  seat  of  the  Court. 

Article  2  i . 

A  session  shall  be  held  every  year. 

Unless  otherwise  provided  by  rules  of  Court, 
this  session  shall  begin  on  the  1 5th  June  and  shall 
continue  for  so  long  as  may  be  necessary  to  com- 
plete the  cases  on  the  list. 

The  President  may  summon  an  extraordinary 
meeting  of  the  Court  whenever  he  considers  that 
necessary. 

Article  22. 

The  full  Court  shall  sit. 

If,  for  some  special  reason,  a  member  of  the 
Court  considers  that  he  cannot  take  part  in  the 
decision  of  a  particular  case,  he  shall  so  inform 
the  President. 

If,  for  some  special  reason,  the  President  con- 
siders that  one  of  the  members  of  the  Court  should 
not  sit  on  a  particular  case,  he  shall  give  notice 
to  the  member  concerned. 

In  the  event  of  the  President  and  the  member 
not  agreeing  as  to  the  course  to  be  adopted  in 
any  such  case,  the  matter  shall  be  settled  by  the 
decision  of  the  Court. 

If  nine  judges  cannot  be  present,  deputy-judges 
shall  be  called  upon  to  sit,  in  order  to  make  up 
this  number. 

Article  23. 

Deputy-judges  shall  be  called  upon  to  sit  in  the 
order  laid  down  in  the  list. 

This  list  shall  be  prepared  by  the  Court,  having 
regard  first  to  the  order  in  time  of  each  election, 
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du  nombre  de  voix   obtenues  au  dernier  scrutin ;     secondly    to   the  number  of  votes  obtained  at  the 
enfin,    a  1'egalite    de  voix,  par  1'anciennete  d'age.     last  voting  and  lastly,  in  the  event  of  an  equality 

of  votes,  to  age. 


Article   24. 


Article  24. 


En   vue  de  la  prompte  expedition  des  affaires,  With  a  view  to  the  speedy  despatch  of  business 

la    Cour    compose   annuellement    une  chambre  de  the  Court  shall  form,  annually,  a  chamber  composed 

trois  juges,  specialement  consacree  au  jugement  des  of  three  judges  ;    this    chamber  shall  be  devoted 

affaires  en  procedure  sommaire.  to  the  trial  of  cases  by  summary  procedure. 


Article  25. 

Si  la  Cour  renferme  un  juge  titulaire  de  la  natio- 
nalite d'un  seul  des  Etats  en  litige,  et  qu'elle  compte 
un  juge  suppleant  de  la  nationalite  de  1'autre  partie, 
il  est  procede  par  voie  de  tirage  au  sort  a  la 
determination  d'un  juge  titulaire  qui  lui  cede  son 
siege. 


Lorsqu'une  des  parties 
n'a  pas  de  ressortissants 
parmi  les  membres  de  la 
Cour,  elle  d6signe  un  juge 
de  sa  nationalite,  en  le 
choisissant  autant  que 
possible  parmi  les  person - 
nes  qui  ont  ete  1'objet 
d'une  presentation  de  la 
part  des  groupes  nation- 
aux  de  la  Cour  d'Arbi- 
trage. 

Le  juge  ainsi  nomme 
devient  temporairement 
membre  de  la  Cour  sur 
un  pied  de  parfaite  ega- 
lite  avec  ses  collegues. 


Si,  parmi  les  membres 
de  la  Cour  il  n'existe 
aucun  juge,  ni  titulaire 
ni  suppleant,  de  la  natio- 
nalite d'aucune  des  par- 
ties en  cause,  chacune 
peut  designer  (sur  la  liste 
de  presentation  de  la 
Cour  d'Arbitrage)  un 
juge  qui  prendra  part,  a 
titre  consultatif,  au  juge- 
ment du  litige. 

Au  cas  ou  1'une  des 
deux  parties  seulement 
aurait,  soit  un  juge  titu- 
laire, soit  un  juge  supple- 
ant dans  la  Cour,  1'autre 
partie  peut  demander 
que  le  juge  se  retire,  pour 
6tre  remplace  par  un 
autre  juge,  nomme  dans 
les  memes  conditions  que 
le  sien. 

S'il  ne  fait  pas  usage 
de  ce  droit,  le  juge  natio- 
nal ne  se  retire  pas,  mais 
il  n'a  plus,  lors  du  deli- 
ber6,  qu'une  voix  con- 
sultative. 


Article  25. 

If  the  Court  includes  a  judge  of  the  nationality 
of  one  only  of  the  contesting  States,  but  contains 
a  deputy-judge  of  the  nationality  of  the  other  State, 
the  judges  shall  draw  lots  in  order  to  decide 
which  of  them  shall  give  up  his  seat  to  the  deputy- 
judge. 


Should  one  of  the  par- 
ties have  no  judge  of  its 
nationality  amongst  the 
members  of  the  Court, 
this  party  shall  appoint 
a  judge  of  its  nationality, 
if  possible  making  its  se- 
lection from  amongst  the 
persons  who  have  been 
nominated  by  the  national 
groups  of  the  Court  of 
Arbitration. 

A  judge,  thus  ap- 
pointed, temporarily  be- 
comes a  member  of  the 
Court  upon  a  footing  of 
absolute  equality  with  his 
colleagues. 


If  there  is  no  judge 
or  deputy-judge  of  the 
nationality  of  either  of  the 
contesting  parties  upon 
the  Court,  each  party  may 
appoint  (making  its  se- 
lection from  the  list  of 
nominations  made  by  the 
Court  of  Arbitration)  a 
judge  who  will  take  part 
in  the  trial  in  an  advisory 
capacity. 

Should  only  one  of  the 
parties  have  a  judge  or 
deputy-judge  upon  the 
Court,  the  other  may  re- 
quest that  this  judge  be 
called  upon  to  withdraw 
from  the  Court  and  be 
replaced  by  another  judge 
appointed  under  the  same 
conditions  as  its  own. 

If  the  said  party  does 
not  exercise  this  right, 
the  national  judge  will 
not  withdraw,  but  will 
only  take  part  in  the  delib- 
erations in  an  advisory 
capacity. 


Article  26. 

Les  frais  de  la  Cour  sont  supportes  par  la  Soci6te 
des  Nations. 


Article  26. 

The    expenses    of  the  Court  shall  be  borne  by 
the  League  of  Nations. 
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CHAPITRE  2. 

La  compi'tcncc  de  la  Cour. 

Article  27. 

La  Cour  connait  des  litiges  entre  Etats. 

La  reclamation  d'un  particulier  centre  un  Etat 
etranger  ne  peut  venir  devant  la  Cour  que  si  1'Etat 
du  reclamant  la  presente  en  son  nom. 

Un  Etat  peut  presenter  non  seulement  la  recla- 
mation d'un  de  ses  ressortissants,  mais  aussi  celles 
des  membres  d'une  minorit£  nationale,  a  la  pro- 
tection de  laquelle  il  est  habilite  par  traite. 


Article   28. 

La  Cour  est  accessible  aux  Etats  mentionnes  a 
1'annexe  au  Pacte  de  la  Societe  des  Nations. 

Elle"  Test  egalement  aux  Etats  qui  se  soumettent 
aux  conditions  fixees  par  le  Conseil  de  la  Societe 
des  Nations,  conform6ment  a  1' Article  i  7  du  Pacte. 


Article  29. 

Entre  Etats,  Membres  de  la  Societ6  des  Nations, 
la  Cour  statue,  sans  convention  speciale,  sur: 

a.  1'interpretation  d'un  trait6; 

b.  tout  point  de  droit  international; 

f.  la  r6alite  de  tout  fait,  qui,  s'il  etait  etabli, 
constituerait  la  violation  d'un  engagement 
international ; 

d.  la  nature  ou  1'etendue  de  la  reparation  due 
pour    la    rupture    d'un    engagement    inter- 
national ; 

e.  1'interpretation  d'une  sentence  rendue  par  la 
Cour. 

Peut  elre  soumis  a  la  Cour,  par  la  conven- 
tion des  parties,  soit  g6nerale,  soit  speciale,  tout 
differend  de  quelque  nature  qu'il  puisse  e"tre. 

En  cas  de  contestation  sur  le  point  de  savoir 
si  un  differend  rentre,  ou  non,  dans  les  categories 
ci-dessus  visees,  la  Cour  decide. 

Article  30. 


CHAPTER   2.  . 

Competence  of  the  Court. 

• 

Article  27. 

The  Court  shall  have  jurisdiction  to  hear  and 
determine  suits  between  States. 

The  claim  of  a  private  individual  against  a 
foreign  State  can  only  be  taken  into  consideration 
by  the  Court  if  the  State  to  which  the  applicant 
belongs  has  submitted  it  in  its  own  name. 

A  State  can  submit,  not  only  the  claim  of  one 
of  its  own  nationals,  but  also  those  of  the  members 
of  a  national  minority,  when  it  has  been  entrusted 
with  their  protection  by  treaty. 

Article  28. 

The  Court  shall  be  open  to  the  States  mentioned 
in  the  Annex  to  the  Covenant  of  the  League  of 
Nations. 

It  is  also  open  to  States  which  accept  the  con- 
ditions laid  down  by  the  Council  of  the  League 
of  Nations,  in  accordance  with  Article  1 7  of  the 
Covenant. 

Article  29. 

Between  States  which  are  Members  of  the  League 
of  Nations,  the  Court  shall  have  jurisdiction  (and 
this  without  any  special  convention  giving  it  juris- 
diction) to  hear  and  determine  cases  concerning : 

a.  the  interpretation  of  a  treaty ; 

b.  any  question  of  international  law ; 

c.  the  existence  of  any  fact  which,  if  established, 
would  constitute  a  breach  of  an  international 
obligation ; 

d.  the  nature  or  extent  of  reparation  to  be  made 
for  the  breach  of  an  international  obligation  ; 

e.  the    interpretation    of  a  sentence  passed  by 
the  Court. 

A  dispute  of  any  kind  may  be  submitted  to 
the  Court  by  a  general  or  particular  convention 
between  the  parties. 

In  the  event  of  a  dispute  as  to  whether  a  certain 
case  comes  within  any  of  the  categories  above 
mentioned,  the  matter  shall  be  settled  by  the 
decision  of  the  Court. 

Article  30. 


Lorsqu'une  partie  denie  competence  a  la  Cour,  Wherever  a  party  refuses  to  recognise  thejuris- 

il  appartient  &  celle  ci  de  statuer  sur  le  point  de  diction    of  the  Court,  it  will  be  for  the  Court  to 

savoir  si,  par  une  convention  anterieure,  la  partie  decide  whether  the  party  has  agreed  to  submit  to  its 

n'a  pas  accepte  cette  competence.  jurisdiction  by  virtue  of  some  previous  convention. 
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Article  3 1 . 

Dans  les  limites  de  sa  competence,  telle  qu'elle 
est  determinee  par  1'article  29,  la  Cour  applique 
successivement : 

1 .  les  conventions  internationales,  soit  generates, 
soit  speciales,  posant  des  regies  expressement 
reconnues  par  les  Etats  en  litige; 

2.  la    coutume    internationale,  attestation  d'une 
pratique  commune,  acceptee  comme  loi ; 

3.  les  principes  generaux  de  droit  reconnus  par 
les  nations  civilis6es ; 

4.  les    regies    de    droit    qui    se    degagent  des 
decisions  judiciaires    et    de   la  doctrine  des 
publicistes    les   plus  qualifies  des  differentes 
nations. 

Article  32. 

La  Cour  donne  son  avis  sur  tout  point  ou  tout 
differend  d'ordre  international  qui  lui  est  soumis 
par  le  Conseil  ou  par  1'Assemblee. 

Lorsque  la  Cour  donne  son  avis  sur  un  point 
d'ordre  international,  independamment  de  tout  dif- 
ferend actuellement  n6,  elle  constitue  une  Com- 
mission speciale  de  trois  a  cinq  membres. 

Lorsqu'elle  donne  son  avis  sur  une  question  qui 
fait  1'objet  d'un  differend  actuellement  ne,  elle  statue 
dans  les  memes  conditions,  que  s'il  s'agissait  d'un 
litige  porte  devant  elle. 


CHAPITRE  3. 
Procedure. 

Article   i . 

La  langue  de  la  Cour  est  le  francais. 
La  Cour  peut,  a  la  demande  des  parties,  auto- 
riser  1'emploi  d'une  autre  langue  devant  elle. 

Article  2. 

La  Cour  est  saisie  par  une  requete  adressee 
au  Greffe. 

La  requete  indique  1'objet  du  differend  et  designe 
les  parties  en  cause. 

Le  Greffe  fait  immediatement  notification  de  la 
requete  aux  interesses. 

II  en  informe  egalement  les  Membres  de  la 
Societ6  des  Nations,  par  1'entremise  du  Secr6taire- 
General. 

Article  2  bis. 

Dans  le  cas  ou  la  cause  du  differend  consiste  en 
un  acte  effectu6  ou  sur  le  point  de  1'etre,  la  Cour 


Article  31. 

The  Court  shall,  within  the  limits  of  its  jurisdic- 
tion, as  defined  in  Article  29,  apply  in  the  order 
following : 

1.  international  conventions,  whether  general  or 
particular,  establishing  rules  expressly  recog- 
nised by  the  contesting  States; 

2.  international  custom,  as  evidence  of  a  general 
practice,  which  is  accepted  as  law ; 

3.  the  general  principles  of  law  recognised  by 
civilised  nations ; 

4.  rules  of  law  derived  from  judicial  decisions 
and  the  teachings  of.  the  most  highly  qualified 
publicists  of  the  various  nations. 

» 
Article  32. 

The  Court  shall  give  an  advisory  opinion  upon 
any  question  or  dispute  of  an  international  nature 
referred  to  it  by  the  Council  or  Assembly. 

When  the  Court  shall  give  an  opinion  on  a 
question  of  an  international  nature  which  does  not 
refer  to  any  dispute  that  may  have  arisen,  it  shall 
appoint  a  special  Commission  of  from  three  to 
five  members. 

When  it  shall  give  an  opinion  upon  a  question 
which  forms  the  subject  of  an  existing  dispute,  it 
shall  do  so  under  the  same  conditions  as  if  the 
case  had  been  actually  submitted  to  it  for  decision. 

CHAFFER  3. 
Procedure. 

Article    i . 

The  official  language  of  the  Court  shall  be 
French. 

The  Court  may,  at  the  request  of  the  contesting 
parties,  authorise  another  language  to  be  used 
before  it. 

Article   2. 

A  State  desiring  to  have  recourse  to  the  Court 
shall  lodge  a  written  application  addressed  to  the 
Registrar. 

The  application  shall  indicate  the  subject  of  the 
dispute,  and  name  the  contesting  parties. 

The  Registrar  shall  forthwith  communicate  the 
application  to  all  concerned. 

He  shall  also  notify  the  Members  of  the  League 
of  Nations  through  the  Secretary-General. 

Article  2 bis. 

If  the  dispute  arises  out  of  an  act  which  has 
already  taken  place  or  which  is  imminent,  the 
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a  le  pouvoir  d'indiquer,  si  elle  estime  que  les 
circonstances  1'exigent,  quelles  mesures  conserva- 
toires du  droit  de  chacun  doivent  e"tre  prises  a 
litre  provisoire. 

En  attendant  son  arrfit,  cette  suggestion  de  la 
Cour  est  immediatement  transmise  aux  parties  et 
au  Conseil. 

Article  3. 

Les   parties  sont  repr£sent6es  par   des   agents. 
Elles   peuvent   charger  des  conseils  ou  avocats 
d'assister  les  agents  devant  la  Cour. 

Article  4. 

La  procedure  a  deux  phases :  Tune  ecrite, 
1'autre  orale. 

Article  5. 

La  procedure  ecrite  comprend  la  communication 
a  juge  et  &  partie  des  memoires,  contre-memoires, 
et,  eventuellement,  r6pliques,  ainsi  que  de  toute 
piece  et  document  a  1'appui. 

La  communication  se  fait  par  1'entremise  du 
Greffe  dans  1'ordre  et  les  d61ais  determines  par 
la  Cour. 

Toute  piece  produite  par  1'une  des  parties  doit 
6tre  communique^  a  1'autre  en  copie  certifi6e 
conforme. 

Article  6. 

La  procedure  orale  consiste  dans  1'audition  par 
la  Cour  des  temoins,  experts,  agents  et  avocats. 

Pour  toute  notification  a  faire  en  dehors  du  pays 
ou  elle  siege,  la  Cour  s'adresse  directement  au 
Gouvernement  de  la  Puissance  sur  le  territoire  de 
laquelle  la  notification  doit  produire  effet. 

II  en  est  de  me'me  s'il  s'agit  de  faire  proceder 
sur  place  &  l'6tablissement  de  tous  moyens  de 
preuve. 


Article  7. 

Les  debats  sont  dirig6s  par  le  President,  et  £ 
deTaut  par  le  Vice- President;  en  cas  d'empgche- 
ment  par  le  plus  ancien  des  juges  presents. 

Article  8. 

L'audience  est  publique,  &  moins  qu'il  n'en  soit 
autrement  decide  par  la  Cour,  &  la  demande  de 
1'une  des  parties. 

Article  9. 

II    est    tenu    de    chaque    audience   un    proces- 
verbal,  signe  par  le  Greffier  et  le  President. 
Ce   proces-verbal   a   seul  caractere  authentique. 


Court  shall  have  the  power  to  suggest,  if  it  con- 
siders that  circumstances  so  require,  the  provisional 
measures  that  should  be  taken  to  preserve  the 
respective  rights  of  either  party. 

Pending  the  final  decision,  notice  of  the  measures 
suggested  shall  forthwith  be  given  to  the  parties 
and  the  Council. 

Article  3. 

The  parties  shall  be  represented  by  agents. 
They  may  have  Counsel  or  advocates  to  assist 
the  agents  in  Court. 

Article  4. 

The  procedure  shall  consist  of  two  parts :  written 
and  oral. 

Article  5. 

The  written  proceedings  shall  consist  of  the 
communication  to  the  judges  and  to  the  parties 
of  cases,  counter-cases  and,  if  necessary,  replies; 
also  all  papers  and  documents  in  support. 

These  communications  shall  be  made  through 
the  Registrar,  in  the  order  and  within  the  time 
fixed  by  the  Court. 

A  certified  copy  of  every  document  produced 
by  one  party  shall  be  communicated  to  the  other 
party. 

Article  6. 

The  oral  proceedings  shall  consist  of  the  hearing 
by  the  Court  of  witnesses,  experts,  agents  and 
advocates. 

For  the  service  of  all  notices  outside  the  country 
in  which  the  seat  of  the  Court  is  situated,  the 
Court  shall  apply  direct  to  the  Government  of  the 
State  upon  whose  territory  the  notice  has  to  be 
served. 

The  same  provision  shall  apply  whenever  steps 
are  to  be  taken  to  procure  evidence  on  the  spot. 

Article  7. 

The  Proceedings  shall  be  under  the  direction 
of  the  President,  or,  in  his  absence,  of  the  Vice- 
President;  if  both  are  absent,  the  senior  judge 
shall  preside. 

Article  8. 

The  hearing  in  Court  shall  be  public,  unless  the 
Court,  at  the  written  request  of  one  of  the  parties, 
shall  otherwise  decide. 

Article  9. 

Minutes  shall  be  made  at  each  hearing  and 
signed  by  the  Registrar  and  the  President. 

These  minutes  shall  be  the  only  authentic  record. 
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Article   i  o. 

La  Cour  peut,  meme  avant  tout  debat,  demander 
aux  agents  de  lui  produire  tous  actes,  et  de  fournir 
toutes  explications. 

En  cas  de  refus,  elle  en  prend  acte. 

Article   1 1 . 

A  tout  moment,  la  Cour  peut  confier  une  requite 
ou  expertise  a  une  ou  plusieurs  personnes  de  son 
choix. 

Article   i  2. 

Au  cours  des  debats,  les  juges  posent  aux 
temoins,  agents,  experts,  avocats  ou  conseils,  toutes 
questions  qu'ils  estiment  utiles ;  les  agents,  avocats 
et  conseils  ont  le  droit  de  poser,  par  1'entremise 
du  President,  toute  question  que  la  Cour  juge  utile. 


Article   13. 

La  Cour  rend  des  ordonnances  pour  la  direction 
du  proces,  la  determination  des  formes  et  delais 
dans  lesquels  chaque  partie  doit  finalement  con- 
clure,  et  prend  toutes  les  mesures  que  comporte 
Padministration  des  preuves. 

Article   14. 

Apres  avoir  recu  les  preuves  et  temoignages 
dans  les  delais  determines  par  elle,  la  Cour  peut 
ecarter  toutes  depositions  ou  documents  nouveaux 
qu'une  des  parties  voudrait  lui  presenter  sans  1'as- 
sentiment  de  1'autre. 

Article   15. 

Lorsqu'une  des  parties  ne  se  presente  pas,  ou 
s'abstient  de  faire  valoir  ses  moyens,  1'autre  partie 
peut  demander  a  la  Cour  de  lui  adjuger  ses  con- 
clusions. 

La  Cour  y  fait  droit,  apres  s'elre  assuree  que 
ces  conclusions: 

1.  sont  conformes  a  la  materialite  des  faits; 

2.  reposent  sur  des  preuves  serieuses; 

3.  sont  fondees  en  droit. 

Article   16. 


les  agents,  avocats  et  conseils  ont  fait 
valoir,  sous  le  controle  de  la  Cour,  tous  les  moyens 
qu'ils  jugent  utiles,  le  President  prononce  la  c!6ture 
des  debats. 

La  Cour  se  retire  en  chambre  de  conseil  pour 
deliberer. 

Les  deliberations  de  la  Cour  sont  et  restent 
secretes. 


Article   10. 

The  Court  may,  even  before  the  hearing  begins, 
call  upon  the  agents  to  produce  any  document 
or  to  supply  to  the  Court  any  explanations. 

Any  refusal  shall  be  recorded. 

Article    1 1 . 

The  Court  may,  at  any  time,  entrust  one  or 
more  persons  whom  it  may  select,  with  the  task  of 
carrying  out  an  inqmiry  or  giving  an  expert  opinion. 

Article    12. 

During  the  hearing  in  Court,  the  judges  may 
put  any  questions,  considered  by  them  to  be 
necessary,  to  the  witnesses,  agents,  experts,  advocates 
or  Counsels.  The  agents,  advocates  and  Counsels 
shall  have  the  right  to  ask,  through  the  President, 
any  questions  that  the  Court  considers  useful. 

Article   13. 

The  Court  shall  make  orders  for  the  conduct 
of  the  case,  shall  decide  the  form  and  time  in 
which  each  party  must  conclude  its  arguments, 
and  make  all  arrangements  connected  with  the 
taking  of  evidence. 

Article   14. 

After  the  Court  has  received  the  proofs  and 
evidence  within  the  time  specified  for  the  purpose, 
it  may  refuse  to  accept  any  further  oral  or  written 
evidence  that  one  party  may  desire  to  present, 
unless  the  other  agrees. 

Article   15. 

Whenever  one  of  the  parties  shall  not  appear 
before  the  Court  or  shall  fail  to  defend  his  case, 
the  other  party  may  call  upon  the  Court  to  decide 
in  favour  of  his  claim. 

The  Court  shall  do  so  provided  that  it  is  satisfied 
that  the  claim  is : 

1.  in  conformity  with  the  actual  facts; 

2 .  supported  by  substantial  evidence ; 

3.  well  founded  in  law. 

Article   16. 

When  the  agents,  advocates  and  Counsel,  subject 
to  the  control  of  the  Court,  have  presented  all  the 
evidence  and  taken  all  other  steps  that  they  con- 
sider advisable,  the  President  shall  declare  the 
case  closed. 

The  Court  shall  withdraw  to  consider  the  judgment. 

The  deliberations  of  the  Court  shall  take  place 
in  private  and  remain  secret. 
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Article   i  7. 

Les  decisions  de  la  Cour  sont  prises  ;\  la  majorite 
des  juges  presents. 

En  cas  de  partage  de  voix,  le  moins  ancien 
des  juges  est  considere  com  me  s'abstenant. 


Article   18. 


L'arrSt  est  motive. 


Article   i  7. 

All  questions  shall  be  decided  by  a  majority  of 
the  judges  present  at  the  hearing. 

In  the  event  of  an  equality  of  votes,  the  vote 
of  the  junior  judge  shall  not  count. 

Article   18. 
The  judgment  shall  state  the  reasons  on  which 


II    mentionne    les   noms    des  juges   qui   y   ont     it  is  based, 
pris  part.  It   shall    contain    the  names  of  the  judges  who 

have  taken  part  in  the  decision. 


Article   1 9. 

Si  I'arrgt  n'exprime  pas,  en  tout  ou  en  partie, 
1'opinion  unanime  des  juges,  les  dissidents  ont  la 
faculte  de  demander  1'insertion  de  leur  opinion 
motivee,  £  la  suite  de  1'expose  des  motifs  qui 
precede  la  decision  de  la  majorite. 

Cette  faculte  n'est  pas  ouverte  aux  juges  de  la 
nationality  des  parties. 


Article  20. 

L'arret  est  sign6  par  le  President  et  par  le 
Greffier. 

II  est  lu  en  seance  publique,  les  agents  dument 
prevenus. 

Article  2  i . 

L'arret  est  definitif  et  sans  recours. 

En  cas  de  doute  sur  le  sens  et  la  portee  de 
1'arrSt,  il  appartient  a  la  Cour  de  Interpreter  a 
la  demande  de  toute  partie. 

Article  22. 

La  revision  de  I'arrgt  ne  peut  elre  6ventuellement 
demandee  a  la  Cour  qu'a  raison  de  la  d6couverte 
d'un  fait  nouveau,  de  nature  a  exercer  une  influ- 
ence ddcisive,  et  qui,  avant  le  prononce  de  1'arret 
etait  inconnu  de  la  Cour  et  de  la  partie  deman- 
deresse. 

La  procedure  de  revision  s'ouvre  par  un  arret 
de  la  Cour,  constatant  expressement  1'existence  du 
fait  nouveau,  et  lui  reconnaissant  les  caracteres 
qui  donnent  ouverture  a  la  revision,  declarant  a  cet 
egard  la  demande  recevable. 

La  Cour  peut  subordonner  1'ouverture  de  la 
procedure  en  revision  a  1'execution  prealable  de 
l'arr&. 

Aucune  demande  de  revision  ne  peut  6tre  for- 
mee  apres  1'expiration  d'un  delai  de  cinq  ans. 


Article   1 9. 

If  the  judgment  given  does  not  represent,  wholly 
or  in  part,  the  unanimous  opinion  of  the  judges, 
the  dissenting  judges  shall  be  entitled  to  have  their 
opinions  and  the  reasons  on  which  they  are  based 
inserted  after  the  statement  of  reasons  which  precede 
the  decision  of  the  majority. 

Judges  of  the  nationality  of  parties  in  dispute 
shall  not  have  this  right. 

Article  20. 

The  judgment  shall  be  signed  by  the  President 
and  by  the  Registrar. 

It  shall  be  read  in  open  Court,  due  notice  having 
been  given  to  the  agents. 

Article  2 1 . 

The  judgment  is  final  and  without  appeal. 

In  the  event  of  uncertainty  as  to  the  meaning 
and  scope  of  the  judgment,  the  Court  shall  construe 
it  upon  the  request  of  any  party. 

Article  22. 

An  application  for  revision  of  a  judgment  can 
be  made  only  when  it  is  based  upon  the  discovery 
of  some  new  fact,  of  such  a  nature  as  to  be  a 
decisive  factor,  which  fact  was,  when  the  judgment 
was  given,  unknown  to  the  Court  and  also  to  the 
party  claiming  revision. 

The  proceedings  in  revision  will  be  opened  by 
a  judgment  of  the  Court  expressly  recording  the 
existence  of  the  new  fact,  recognising  that  it  has 
such  a  character  as  to  lay  the  case  open  to  revision, 
and  declaring  the  application  admissible  on  this 
ground. 

The  Court  may  require  previous  compliance  with 
the  terms  of  the  judgment  before  it  admits  pro- 
ceedings in  revision. 

No  application  for  revision  may  be  made  after 
the  lapse  of  five  years  from  the  date  of  the  sentence. 
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Article  23. 

Lorsqu'il  s'agit  de  1' interpretation  d'une  con- 
vention a  laquelle  ont  participe  d'autres  Etats  que 
les  parties  en  litige,  le  Greffe,  au  vu  de  la 
requete  introductive  d'instance,  avertit  sans  delai 
toute  puissance  signataire. 

Chacun  des  Etats  a  la  facult6  d'intervenir  au 
proces,  et,  s'il  1'exerce,  devient  partie  en  litige  au 
point  de  vue  de  la  chose  jugee. 


Article  24. 

S'il    n'en    est    autrement    decid6    par    la  Cour, 
chaque  partie  supporte  ses  frais  de  procedure. 


Article  23. 

Whenever  the  construction  of  a  convention,  in 
which  States  other  than  those  concerned  in  the 
case  are  parties,  is  in  question,  the  Registrar,  upon 
receipt  of  the  application  opening  the  proceedings, 
shall  notify  all  such  States  forthwith. 

Every  State  so  notified  has  the  right  to  intervene 
in  the  proceedings,  but  if  it  uses  this  right,  the 
judgment  will  have  the  force  of  res  judicata  also 
concerning  the  intervening  party. 

Article  24. 

Unless  otherwise  decided  by  the  Court,  each 
party  shall  bear  its  own  costs. 
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26IEME  SEANCE  (nort-publigue), 

tenue  au   Palais  de  la  Paix,  a  La  Haye, 

le  19  juillet  192O, 


26™  MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  July  19th,  192O. 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents :  tous  les  membres  du  Comite 
(a  1'exception  de  M.  Bevilaqua);  M.  Fernan- 
d  e  s ;  Mr.  James  Brown  Scott;  les  secretaires 
particuliers  du  Baron  Descamps  et  de  M. 
A  d  a  t  c  i ;  les  membres  du  Secretariat. 

La  seance  est  ouverte  a  2 . 1 5  heures  de  1'apres-midi. 

Sur  la  proposition  du  PRESIDENT  le  Comite 
decide  de  se  reunir  de  nouveau,  ce  me"me  jour, 
a  8.30  du  soir. 

Le  PRESIDENT  ouvre  la  discussion  sur  les 
articles  1 2  et  suivants  du  texte  du  Comite  de 
redaction. 

Article  12. 

Sur  la  proposition  du  PRESIDENT,  les  membres 
du  Comite  se  trouvent  d'accord  pour  reconnaitre 
que  1'article  n'est  pas  necessaire ;  il  est  par  con- 
sequent supprime. 

Article  ij. 

Sur  la  proposition  du  PRESIDENT  on  decide 
de  transferer  1'article  13  apres  1'article  25. 

Article  14. 

Sur  la  proposition  de  M.  HAGERUP,  qui  con- 
state que  le  3>eme  alinea  de  1'article  15  ne  vise 
pas  tous  les  points  envisages  dans  1'article  14,  et 
que,  par  consequent,  cet  article  doit  contenir  une 
stipulation  analogue,  on  se  met  d'accord  pour 
ajouter  a  1'article  14  un  nouvel  alinea  ainsi  concu  : 

,,En  cas  de  doute,  la  Cour  decide." 


La  proposition  de  M.  DE  LAPRADELLE,  d'a- 
jouter  1' alinea  suivant: 

,,Ouiconque  exerce  une  fonction  incompatible 
avec  la  qualite  de  membre  de  la  Cour  est  consi- 
di'n":  comme  demissionnaire",  est  rejetee. 

On  reconnait  la  necessite  d'expliquer  en  detail 
les  considerations  qui  ont  abouti  a  1'adoption  de 


BARON  DESCAMPS  in  the  chair. 

Present  :  all  the  Members  of  the  Committee 
(except  M.  Bevilaqua);  M.  Fernandes;  Mr. 
James  Brown  Scott;  the  private  secretaries 
of  Baron  Descamps  and  M.  A  d  a  t  c  i ;  the 
members  of  the  Secretariat. 

The  meeting  opened  at  2.15  p.  m. 

On  the  proposal  of  the  PRESIDENT  the  Com- 
mittee decided  to  meet  again  at  8.30  in  the  evening. 


The  PRESIDENT  opened  the  debate  upon 
Article  1 2  and  the  following  Articles  of  the  drafting 
Committee's  text. 

Article  12. 

In  consequence  of  a  proposal  made  by  the 
PRESIDENT  the  members  of  the  Committee 
agreed  that  the  Article  was  not  necessary ; 
consequently  it  was  deleted. 

Article  ij. 

On  the  PRESIDENT'S  proposal,  it  was  deci- 
ded to  transfer  Article  13  to  follow  Article  25. 

Article  14. 

On  the  proposal  of  M.  HAGERUP,  who  pointed 
out  that  the  third  Paragraph  of  Article  1 5  did  not 
cover  all  the  points  dealt  with  in  Article  14,  and 
that,  consequently,  this  Article  should  contain  an 
analogous  provision,  it  was  agreed  to  add  to  article 
143  new  Paragraph  as  follows : 

"  Any  doubt  upon  this  point  is  settled  by  the 
decision  of  the  Court." 

A  proposal  made  by  M.  DE  LAPRADELLE 
to  add  the  following  Paragraph  was  rejected : 
"Any  judge  who  undertakes  a  duty  incompatible 
with  his  position  as  a  member  of  the  Court  shall 
be  considered  as  having  resigned." 

The  Committee  recognised  the  necessity  of  ex- 
plaining in  detail  the  considerations  which  led  to 
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1'article  14,  ce  texte  ayant  etc  formul6  pendant 
une  des  stances  secretes,  pour  lesquelles  il  n'y  pas 
eu  de  proces  verbal. 

M.  RICCI-BUSATTI  propose  que  1'explication 
soit  fournie  dans  le  rapport,  LORD  PHILLIMORE 
qu'elle  soit  donnee  sous  forme  d'une  annexe  au 
proces-verbal. 

L'article  est  adopte. 

Article  75. 

Cet  article  est  adopte  sans  discussion,  sauf  une 
modification  redactionnelle. 

Article  16. 

Cet  article  est  adopte  apres  une  explication  sur 
la  portee  du  fait  de  cesser  de  repondre  aux  con- 
ditions requises. 

Article  ij. 

Cet  article  est  adopte  sans  discussion. 

Article  18. 

Cet  article  est  adopte  sans  discussion. 

Article  ig. 

On  se  met  d'accord  pour  reconnaitre  que  le 
dernier  alinea  doit  etre  transfere  immediatement 
apres  1'article  13,  a  sa  nouvelle  place  (voir  ci-dessus). 
Le  reste  de  1'article  est  adopte,  sauf  une  modifi- 
cation redactionnelle. 

Article  20. 

Cet  article  est  adopte  sans  discussion. 

Article  21. 

Cet  article  est  adopte.  Sur  une  question  posee 
par  M.  RICCI-BUSATTI,  on  decide  que  la  Cour 
devra  se  reunir  chaque  annee.  Elle  devrait  se 
reunir  me*me  dans  le  cas  ou  il  .n'y  aurait  pas 
d'affaires  a  trailer. 

Article  22. 

Les  alineas   i   et  5  sont  adoptes. 

Sur  la  proposition  de  LORD  PHILLIMORE, 
le  Comite  decide  de  faire  de  ces  deux  alineas  un 
nouvel  article  22. 

Les  alineas  2,  3,  4  sont  reserves. 

A  cette  occasion,  M.  FERNANDES  reprend 
son  amendement  aux  articles  25  et  26  du  projet 
Root — Phillimore,  visant  1'elargissement  du 
role  des  juges  suppleants,  amendement  qui,  lors 
de  la  discussion  de  ces  textes,  avait  ete  renvoye 
a  la  seconde  lecture. 

M.  RICCI-BUSATTI  s'abstient  de  voter. 


the  adoption  of  Article  14,  as  it  had  been  drawn 
up  at  a  secret  session,  of  which  no  proces-verbal 
was  taken. 

M.  RICCI-BUSATTI  proposed  that  the  explan- 
ation should  be  given  in  the  report ;  LORD 
PHILLIMORE,  that  it  should  be  given  as  an 
annex  to  the  proces-verbal. 

The  Article  was  adopted. 

Article  75. 

This  Article  was  adopted  without  discussion,  with 
a  slight  alteration  in  the  wording. 

Article  16. 

After  an  explanation  concerning  the  scope  of  the 
expression  „ cease  to  fulfil  the  required  conditions", 
the  Article  was  adopted. 

Article  17. 

This  Article  was  adopted  without  discussion. 

Article  18. 

This  Article  was  adopted  without  discussion. 

Article  19. 

The  Committee  agreed  that  the  last  Paragraph 
should  be  transferred  to  follow  immediately  after 
Article  13  in  its  new  position  (see  above).  The 
rest  of  the  Article  was  adopted  with  a  modification 
in  the  wording. 

Article  20. 

This  Article  was  adopted  without  discussion. 

Article  21. 

This  Article  was  adopted.  In  consequence  of  a 
question  asked  by  M.  RICCI-BUSATTI,  it  was 
decided  that  the  Court  should  meet  every  year ; 
it  should  meet  even  though  there  might  be  no 
cases  to  deal  with. 

Article  22. 

Paragraphs   i   and  5  were  adopted. 

The  Committee,  on  LORD  PHILLIMORE's  pro- 
posal, decided  to  make  these  two  Paragraphs  into 
a  new  Article  22. 

Paragraphs  2,  3  and  4  were  reserved. 

At  this  point,  M.  FERNANDES  again  put 
forward  his  amendment  to  Articles  25  and  26  of 
the  R  o  o  t — P  h  i  1 1  i  m  o  r  e  plan,  which  was  intended 
to  increase  the  part  played  by  the  deputy -judges ; 
this  amendment  was,  at  the  time  of  the  discussion 
of  these  clauses,  postponed  to  the  second  reading. 

M.  RICCI-BUSATTI  abstained  from  voting. 
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Article  23. 

Mr.  ROOT  n'accepte  pas  le  principe  de  la 
distinction  entre  les  juges  titulaires  et  les  juges 
suppleants. 

Les  mots:  ,,du  nombre  d'ordre  des  voix  ob- 
tenues  au  dernier  scrutin ;  enfin  a  6galit6  de  voix 
par"  sont  biffes.  L' article  est  adopte  centre  1'absten- 
tion  de  M.  RICCI-BUSATTI. 

Article  24. 

M.  HAGERUP  demande  si  la  chambre  com- 
posee  de  trois  juges  ne  sera  competente  que  par 
le  consentement  des  parties. 

LORD  PHILLIMORE  et  M.  DE  LAPRA- 
DELLE  croient  que  1'article  doit  e~tre  compris 
ainsi.  Sur  leur  proposition,  il  est  decide  d'y  ajouter 
la  phrase  ,,si  les  parties  le  demandent". 

Le  PRESIDENT,  en  rappelant  que,  lors  de  la 
discussion  de  1'article  4,  on  a  reserve  la  question 
de  la  duree  du  mandat  des  juges  appeles  pour 
combler  les  vacances  survenues  par  la  sortie  ou 
le  deces  d'autres  juges,  propose  que  cette  question 
soit  tranchee  avant  la  discussion  de  1'article  25. 
Le  President  propose  le  texte  suivant: 
,,11  est  pourvu  aux  sieges  devenus  vacants  par 
expiration  du  terme  des  fonctions,  par  deces,  par 
retraite  ou  par  toute  autre  cause,  selon  la  methode 
suivie  pour  la  premiere  election  de  I'ensemble  des 
juges". 

Le  President  propose  en  meme  temps  de 
revenir  sur  le  systeme  anterieurement  adopt6  de 
1'enchevetrement  des  mandats,  fut-ce  en  confiant 
au  juge  suppleant  1'achevement  du  mandat  de  son 
predecesseur.  II  faut  assurer  la  possibilite  de  nou- 
velles  elections  tous  les  neuf  ans. 


LORD  PHILLIMORE  explique  ainsi  le  systeme 
sur  lequel  on  s'est  en  principe  mis  d'accord  : 

L'election  du  nouveau  juge  est  faite  selon  la 
methode  adoptee  pour  1'election  de  I'ensemble  des 
juges. 

Un  juge  suppleant  est  elu  de  la  m^me  maniere. 
Le  nouveau  juge  prend  la  place  du  juge  sortant 
pour  le  reste  du  mandat  de  celui-ci ;  le  nouveau 
juge  suppleant  remplace  de  la  m6me  maniere  un 
juge  suppleant  sortant.  II  y  aurait  done  de  nou- 
velles  elections  tous  les  neuf  ans. 

Cette  methode  est  acceptee,  sauf  redaction. 

Article  25. 

Le  PRESIDENT  soumet,  a  titre  transactionnel, 
une  redaction  nouvelle  de  cet  article. 

I 


Article  23. 

Mr.  ROOT  did  not  accept  the  principle  of 
making  a  distinction  between  judges  and  deputy- 
judges. 

The  words :  "  to  the  number  of  votes  obtained  at 
the  last  voting  and  lastly  in  case  of  an  equality 
of  votes"  were  struck  out.  The  article  was  adopted ; 
M.  RICCI-BUSATTI  abstained  from  voting. 

Article  24. 

M.  HAGERUP  asked  whether  the  jurisdiction 
of  the  section  of  three  judges  would  be  dependent 
upon  the  consent  of  the  parties. 

LORD  PHILLIMORE  and  M.  DE  LAPRA- 
DELLE  thought  that  the  article  should  be  read 
in  this  way.  On  their  proposal  it  was  decided  to 
add  the  words :  "  at  the  request  of  the  contesting 
parties." 

The  PRESIDENT  recalled  the  fact  that,  when 
Article  4  was  discussed,  the  question  of  the  period 
for  which  judges,  appointed  to  fill  vacancies  caused 
by  retirement  or  death,  should  be  appointed,  had 
been  reserved ;  he  now  proposed  that  this  question 
should  be  dealt  with  before  discussing  Article  25. 
The  President  proposed  the  following  wording : 
"  Vacancies  which  may  occur  owing  to  the 
expiration  of  an  appointment,  death  or  retirement 
or  any  other  reason,  shall  be  filled  by  the  same 
method  as  that  laid  down  for  the  first  election 
of  the  whole-body  of  judges." 

The  President  proposed,  at  the  same  time, 
that  the  system  of  overlapping  appointments 
previously  adopted  should  be  changed  and  that 
deputy  judges  should  be  allowed  to  complete  the 
unexpired  portion  of  their  predecessor's  appoint- 
ments. The  possibility  of  new  elections  every 
nine  years  must  be  assured. 

LORD  PHILLIMORE  explained thesystem  which 
had,  in  principle,  been  agreed  upon,  as  follows : 

The  election  of  a  new  judge  is  carried  out  accor- 
ding to  the  method  adopted  for  the  election  of  the 
whole  body  of  judges. 

A  deputy-judge  is  elected  in  the  same  way.  The 
new  judge  replaces  the  retiring  judge  for  the  remain- 
der of  the  latter's  appointment ;  the  same  applies  to  a 
deputy -judge  replacing  a  retired  deputy  judge.  There 
would  therefore  be  fresh  elections  every  nine  years. 

This  method  was  adopted,  subject  to  amend- 
ments in  wording. 

Article  25. 

The  PRESIDENT  submitted  a  new  wording 
for  this  Article  with  a  view  to  a  compromise. 
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LORD  PHILLIMORE,  en  rappelant  <|u'il  a 
ete  absent  lors  de  la  seance  secrete  an  cours  de 
laquelle  la  question  a  ete  discut6e,  fait  quelques 
remarques. 

II  pose  d'abord  ce  principe  que  le  juge  doit 
avoir  le  caractere  d'un  vrai  juge,  quelle  que  soil  son 
engine.  Mais,  d'autre  part,  il  faut  tenir  compte 
de  1'opinion  publique  qui  exige  que  chaque  pays, 
partie  au  litige,  puisse  introduire  a  la  Cour  un 
juge  de  sa  nationality :  c'est  une  condition  absolue 
pour  que  le  projet  soit  adopt6. 

Lord  Phillimore  repond  aux  critiques  qui 
ont  ete  soulevees  centre  cette  opinion.  II  s'eleve 
d'abord  centre  ceux  qui  pretendent  que  les  juges 
ad  hoc  ne  seraient  pas  sur  un  pied  d'egalite  avec 
les  juges  ordinaires.  II  admet  la  justesse  de  cette 
observation,  mais  fait  valoir  d'autre  part  que  dans 
le  texte  soumis  par  le  President  il  est  donne 
tant  de  garanties  que  le  danger  peut  £tre  consider6 
comme  ecarte. 

II  reprend  ensuite  les  objections  de  M.  Loder 
concernant  les  consequences  de  1'addition  d'un  juge 
ad  hoc,  addition  qui  aurait  pour  effet,  doublement 
facheux,  de  rendre  le  nombre  des  juges  pair  et 
variable.  Lord  Phillimore  ne  pense  pas  qu'il 
y  ait  lieu  d'attribuer  beaucoup  d'importance  a  ces 
objections.  En  effet,  des  circonstances  semblables 
se  presentent  tous  les  jours  en  Angleterre  sans 
inconvenient  appreciable. 

En  achevant,  Lord  Phillimore  declare  que 
1'institution  de  juges  ad  hoc  sera  precieuse  surtout 
pour  les  petits  Etats. 


M.  LODER  remercie  Lord  Phillimore  de 
ses  explications.  II  croit  cependant  devoir  mainte- 
nir  son  opposition  centre  1'article  qui,  dans  son 
opinion,  cree  une  Cour  qui  n'en  est  pas  une,  en 
instituant  des  juges  qui  n'ont  pas  le  caractere  de 
veri tables  juges. 

M.  ALTAMIRA  donnera  un  vote  contraire,  bien 
que  quelques-unes  des  objections  qu'il  a  soulevees 
centre  1'article  soient  disparues. 

M.  DE  LAPRADELLE  pense  qu'il  est  evident 
que  1'article  doit  £tre  reserve.  II  propose  cepen- 
dant la  suppression  de  1'alinea  ier. 

Mr.  ROOT  appuye  par  M.  Adatci,  s'oppose 
a  ce  que  1'article  soit  reserve. 

M.  LODER  se  rallie  a  eux,  en  remarquant  qu'il 
n'a  pas  demande  la  reserve. 


LORD  PHILLIMORE,  after  recalling  the  fact 
that  he  had  been  absent  at  the  time  of  the  secret 
session  at  which  the  question  had  been  discussed, 
went  on  to  make  some  further  observations. 

First  of  all  he  laid  down  the  principle  that  a 
judge  must  have  the  characteristics  of  a  real  judge, 
no  matter  how  he  came  to  be  chosen.  But,  on 
the  other  hand,  public  opinion,  which  required 
that  every  country  concerned  in  a  case  should 
have  the  right  to  introduce  a  judge  of  its  own 
nationality  into  the  Court,  must  be  duly  considered. 
This  was  a  condition  upon  which  the  acceptance 
of  the  plan  depended. 

Lord  Phillimore  then  proceeded  to  answer 
the  criticism  which  had  been  directed  against 
this  view.  He  first  of  all  dealt  with  those  who 
thought  that  judges  ad  hoc  would  not  be  on 
an  equal  footing  with  the  ordinary  judges.  He 
admitted  the  justice  of  this,  but  pointed  out,  on 
the  other  hand,  that  the  text  submitted  by  the 
President  contained  so  many  guarantees  that 
the  danger  might  be  considered  as  disposed  of. 

He  then  turned  to  consider  M.  L  o  d  e  r's  objec- 
tions with  reference  to  the  consequences  which 
would  ensue  from  the  addition  of  a  judge  ad  hoc  ; 
these  consequences  would  be  that  the  number  of 
judges  composing  the  Court  would  be  made  even 
and  would  vary,  which  was  very  regrettable  in 
M.  Lode  r's  opinion.  He  did  not  think  there 
was  any  need  to  attach  much  importance  to 
these  considerations.  Indeed  this  was  a  matter  of 
daily  occurrence  in  England  and  involved  no  real 
difficulty  there. 

Finally,  Lord  Phillimore  said  that  the 
provision  for  judges  ad  hoc  would  be  especially 
valuable  to  the  smaller  States. 

M.  LODER  thanked  Lord  Phillimore  for 
his  explanations.  He  felt,  however,  that  he  must 
continue  to  oppose  the  Article,  as,  in  his  opinion, 
it  would  establish  a  Court  that  was  not  a  true 
Court,  since  it  would  create  judges  not  possessing 
the  characteristics  of  true  judges. 

M.  ALTAMIRA  opposed  the  adoption  of  the 
Article,  although  some  of  the  objections  he  had 
raised  against  it  had  now  disappeared. 

M.  DE  LAPRADELLE  thought  that  it  was 
evident  that  the  Article  would  have  to  be  reserved. 
However,  he  proposed  that  Paragraph  i  should 
be  deleted. 

Mr.  ROOT,  supported  by  M.  Adatci,  opposed 
the  reservation  of  this  Article. 

M.  LODER  agreed  with  them,  stating  that  he 
had  not  asked  for  it  to  be  reserved. 
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M.  DE  LAPRADELLE  maintient  son  point  de 
vue,  se  referant  a  la  methode  de  procedure  adoptee 
pour  les  seances. 

Sur  la  proposition  du  PRESIDENT,  le  texte  pre- 
sente  par  lui  doit  etre  considere  comme  une  pariie  in- 
tegrante  du  texte  soumis  par  le  Comite  de  redaction. 

L' accord  sur  ce  point  est  constate  par  un  vote. 

Article  13. 

(Transfere  apres  1' article  25;  voir  ci-dessus). 

La  redaction  definitive  de  1'article  est  laissee, 
sauf  approbation  par  le  Comite,  a  MM.  Hage- 
rup,  de  Lapradelle  et  Fernandes. 

M.  HAGERUP  propose  1'amendement  suivant : 

,,Les  juges  toucheront  un  traitement  annuel  a 
fixer  par  1'Assemblee  de  la  Societ6  des  Nations 
sur  la  proposition  du  Conseil.  Ce  traitement  ne 
pent  6tre  chang6  pendant  le  terme  du  mandat 
d'un  juge. 

Les  juges  suppleants  toucheront,  pendant  1'exer- 
cice  de  leurs  fonctions,  une  indemnite  a  fixer  de 
la  meme  maniere. 

Les  juges  titulaires  et  les  juges  suppleants  qui 
ne  resident  pas  au  siege  de  la  Cour  auront  droit 
a  une  indemnite  pour  frais  de  voyages  necessites 
par  1'exercice  de  leurs  fonctions." 

Sur  la  proposition  de  LORD  PHILLIMORE 
le  Comite  decide  de  reconnaitre  que  le  salaire  du 
President  ne  doit  elre'determine  que  pour  trois  ans, 
ce  qui  necessite  une  modification  a  1'alinea  2. 

MM.  ROOT  et  HAGERUP  s'opposent  a  la 
fixation  du  traitement  des  suppleants  a  un  tiers 
de  celui  des  titulaires. 

Mr.  ROOT  et  LORD  PHILLIMORE  vou- 
draient  que  Ton  laissat  a  la  Societe  des  Nations 
le  soin  de  prendre  une  decision  au  sujet  de  la 
matiere  visee  dans  1'alinea  3. 

M.  LODER  constate  que  le  reglement  vise  a 
1'alinea  4  doit  6tre  fait  par  la  Soci6te  des  Nations. 

On  passe  alors  a  la  question  du  traitement  qu'il 
convient  de  donner  aux  juges  nationaux  ad  hoc. 

Le  transfer!  de  1'alinea  4  de  1'article  19,  im- 
mediatement  apres  1'article  13,  est  decide. 

Article  26. 

M.  HAGERUP  souleve  la  question  de  la  situa- 
tion des  Etats  qui  ne  sont  pas  Membres  de  la 
Soci6t6  des  Nations  et  qui  n'ont  pas  adher6  a  la 
Convention  etablissant  la  Cour.  Le  texte  du  Comite 
de  redaction  ne  vise  ces  Etats  que  pour  les  cas  qui 
rentrent  dans  1'article  17  du  Pacte.  M.  Hagerup 
voudrait,  cependant,  que  les  frais  de  la  Cour  fussent 


M.  DE  LAPRADELLE  maintained  his  opinion, 
and  referred  to  the  method  of  procedure  adopted 
for  the  meetings. 

On  the  PRESIDENT'S  proposal,  the  text  sub- 
mitted by  him  was  considered  as  an  integral  part 
of  the  text  submitted  by  the  drafting  Committee. 

This  decision  was  recorded  by  a  vote. 

Article  /j. 

(Transferred  to  follow   Article   25;   see  above). 

The  final  draft  of  the  Article  was  left  to  MM. 
Hagerup,  de  Lapradelle  and  Fernandes, 
subject  to  the  Committee's  approval. 

M.  HAGERUP  proposed  the  following  amend- 
ment: 

"  The  judges  shall  receive  an  annual  salary  to 
be  determined  by  the  Assembly  of  the  League  of 
Nations  upon  the  proposal  of  the  Council.  This 
salary  must  not  be  altered  during  the  period  of 
a  judge's  appointment. 

The  deputy-judges  shall  receive  a  grant,  to  be 
fixed  in  the  same  way,  for  the  actual  performance 
of  their  duties. 

Travelling  expenses  incurred  in  the  performance  of 
their  duties  shall  be  refunded  to  judges  and  deputy- 
judges  who  do  not  reside  at  the  seat  of  the  Court." 

On  LORD  PHILLIMORE's  proposal,  the  Com- 
mittee decided  that  the  President's  salary  should 
only  be  fixed  for  three  years;  this  decision  ren- 
dered a  modification  in  Paragraph  2  necessary. 

Mr.  ROOT  and  M.  HAGERUP  were  opposed 
to  the  idea  of  fixing  the  salary  of  the  deputy- 
judges  at  one  third  of  that  of  the  judges. 

Mr.  ROOT  and  LORD  PHILLIMORE  pre- 
ferred to  leave  the  contents  of  Paragraph  3  to  be 
decided  by  the  League  of  Nations. 

M.  LODER  expressed  the  opinion  that  the 
conditions  laid  down  in  Paragraph  4  should  be 
decided  by  the  League  of  Nations. 

The  question  of  the  salary  to  be  given  to  national 
judges  ad  hoc  was  then  raised. 

It  was  decided  to  transfer  Paragraph  4  of  Article 
19  to  follow  immediately  after  Article  13.  . 

Article  26. 

M.  HAGERUP  raised  the  question  of  the  position 
of  States  which  were  not  Members  of  the  League  of 
Nations,  and  which  had  not  given  their  adherence 
to  the  Convention  establishing  the  Court.  The  text 
of  the  drafting  Committee  only  provided  for  such 
States  in  connection  with  cases  coming  within  the 
provisions  of  Article  17  of  the  Covenant.  M. 
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supports  par  tous  les  Etats  qui  participent  a  1'ac- 
tivite  ordinaire  de  la  Cour. 


M.  RICCI-BUSATTI,  appuye  par  M.  HAGER- 
UP,  propose  la  suppression  de  1'article;  M. 
Hagerup  attire  1'attention  sur  le  projet  des 
commissions  des  trois  pays  du  Nord. 

Mr.  ROOT  pense  que  1'article  1 7  couvre  tous 
les  cas. 

M.  DE  LAPRADELLE  propose  le  nouveau 
texte  suivant: 

,,Les  frais  de  la  Cour  sont  supportes  par  la 
Societe  des  Nations  de  la  maniere  que  I'Assemblee 
decide  sur  la  proposition  du  Conseil." 

L' article  est  adopte  contre  le  vote  de  M.  R  i  c  c  i- 
Busatti! 


Article  2J. 

La  discussion  s'engage  sur  la  portee  du  terme 
,,protectorat"  et  „  proteges". 

Selon  M.  DE  LAPRADELLE,  les  ressortissants 
des  protectorats  sont  assimiles  aux  ressortissants 
de  la  metropole. 

M.  ALTAMIRA  s' oppose,  au  point  de  vue  de 
la  langue  espagnole,  a  cette  interpretation. 

M.  RICCI-BUSATTI  declare  que  1'amendement 
a  cet  article  qu'il  a  ant6rieurement  depose,  n'avait 
en  vue  ni  les  protectorats,  ni  les  minorites ;  mais 
des  hypotheses  differentes.  N'ayant  pas  le  temps 
necessaire  pour  examiner  la  formule  sous  le  nou- 
vel  aspect  qu'elle  affecte,  il  s'abstiendra  de  voter. 
Pour  lui  la  question  principale  concerne  la  pre- 
miere partie  de  1'article;  il  s'agit  d'expliquer  bien 
nettement  que  la  partie  en  cause  est  toujours 
PEtat  pour  la  defense  d'un  droit  qui  lui  appartient, 
m^me  si  le  litige  a  indirectement  pour  objet  les 
droits  ou  int6rets  d'un  particulier. 

Mr.  ROOT  signale  le  danger  pour  le  Comit6 
de  s'engager  dans  la  voie  de  la  legislation  inter- 
nationale. 

La  discussion  de  1'article  est  ajournee  a  la 
r6union  du  soir. 


Hagerup,  however,  wanted  the  expenses  of  the 
Court  to  be  borne  by  all  States  who  participated 
in  the  normal  activity  of  the  Court. 

M.  RICCI-BUSATTI,  supported  by  M.  HAGER- 
UP, proposed  that  the  Article  should  be  deleted.  M. 
Hagerup  called  attention  to  the  plan  drown  up  by 
the  commissions  of  the  three  Scandinavian  countries. 

Mr.  ROOT  thought  that  Article  1 7  covered  all 
contingencies. 

M.  DE  LAPRADELLE  proposed  the  following 
new  wording: 

"  The  expenses  of  the  Court  shall  be  borne  by 
the  League  of  Nations,  in  such  a  manner  as  shall 
by  decided  by  the  Assembly  upon  the  proposal 
of  the  Council." 

The  Article  was  adopted. 

M.  Ricci-Busatti  voted  against  it. 

Article  27. 

A  discussion  took  place  as  to  the  meaning  of 
the  terms  "Protectorate"  and  "Prot6ges". 

According  to  M.  DE  LAPRADELLE,  the  inha- 
bitants of  protectorates  are  classified  with  subjects 
of  the  protecting  State. 

M.  ALTAMIRA  was  opposed  to  this  interpre- 
tation, in  view  of  the  meaning  conveyed  by  the 
corresponding  Spanish  phrase. 

M.  RICCI  BUSATT1  declared  that  the  amend- 
ment he  had  previously  submitted  with  reference 
to  this  Article  did  not  contemplate  the  inclusion 
of  protectorates  or  minorities,  but  different  cases. 
As  he  had  not  time  to  study  the  question  in  its 
new  aspect,  he  would  not  vote.  In  his  mind,  the 
important  point  concerns  the  first  part  of  the  Article; 
it  is  necessary  to  make  it  quite  clear  that  contesting 
parties  are  always  States :  these  claim  their  own 
right  also  when  the  case  is  indirectly  concerned 
with  the  rights  and  interests  of  a  private  individual. 

Mr.  ROOT  pointed  out  the  danger  of  the  Com- 
mittee's becoming  involved  in  international  legislation. 

The  discussion  of  the  Article  was  adjourned  to 
the  evening  meeting. 


La  seance  est  levee  a  4.45  heures  de  1'apres-midi.          The  meeting  closed  at  4.45  p.  m. 


Le  President: 

(signt)  Brn.  DESCAMPS. 

Le  Secretaire-General : 

(signd)  D.  ANZILOTTI. 


The  President: 

(signed)   Brn.    DESCAMPS. 

The  Secretary-  General  : 

(signed)  D.  ANZILOTTI. 
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SEANCE  (non-publique), 
tenue  au  Palais  de  la  Paix,  a  La  Haye, 
le  19  juillet  1920, 


27™  MEETING  (Private), 

held  at  the  Peace  Palace,  the   Hague, 

on  July  19th,  1920, 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents :  tous  les  membres  du  Comite 
(a  1'exception  de  M.  Bevilaqua);  M.  Fer- 
nandes;  Mr.  James  Brown  Scott;  les  secre- 
taires particuliers  de  M.  le  Baron  Descamps 
et  de  M.  Adatci;  les  membres  du  Secretariat. 

La   seance   est  ouverte  a  8.30  heures  du  soir. 

Article  27. 

La  discussion  porte  sur  la  determination  de  la 
situation  respective  des  particuliers  et  de  1'Etat 
qui  prend  fait  et  cause  pour  eux  devant  la  Cour 
de  Justice. 

Le  PRESIDENT  a  tout  d'abord  communique 
au  Comite  le  texte  suivant : 

,,La  Cour  ne  connait  que  de  litiges  entre  Etats. 
Mais  un  Etat  peut  saisir  la  Cour  de  demandes 
concernant  des  droits  qu'il  fait  valoir  en  faveur 
de  ses  ressortissants  ou  des  ressortissants  d'un 
protectorat  ou  meme  d'un  autre  Etat  a  la  protec- 
tion duquel  il  est  habilite  par  traite." 

Comme  suite  a  la  discussion  de  cette  formule, 
le  President  propose  ce  texte : 

,,La  Cour  connait  de  litiges  entre  Etats.  Nulle 
reclamation  d'un  particulier  centre  un  Etat  etranger 
ne  peut  venir  devant  la  Cour  a  moins  qu'un 
Etat  ne  prenne  fait  et  cause  pour  ses  nationaux 
ou  pour  d'autres  personnes  dont  la  protection  lui 
appartient  en  droit." 

Le  President  souleve  la  question  d'un  locus 
standi  special  pour  la  Societe  des  Nations  et  ses 
organ  es. 

II  propose  en  suite  une  formule  aux  termes  de 
laquelle  1'Etat  serait  toujours  le  dominus  /if is. 


M.  DE  LAPRADELLE  suggere  1'idee  de  baser 
la  redaction  sur  la  conception  de  la  protection 
diplomatique. 

Mr.  ROOT  s' oppose  a  cette  formule  qui  lui 
semble  trop  large. 


BARON  DESCAMPS  in  the  chair. 

Present:  all  the  members  of  the  Committee 
(except  M.  Bevilaqua);  M.  Fernandes;  Mr. 
James  Brown  Scott;  the  private  secretaries 
of  Baron  Descamps  and  M.  Adatci;  the 
members  of  the  Secretariat. 

The  meeting  opened  at  8.30  p.m. 

Article  2J. 

The  debate  bore  upon  the  definition  of  the 
respective  positions  of  private  individuals  and  States 
which  took  up  cases  on  their  behalf  before  the 
Court  of  Justice. 

The  PRESIDENT  first  of  all  read  the  following 
text  to  the  Committee : 

"The  Court  shall  only  have  jurisdiction  to  hear 
and  determine  suits  between  States.  A  State  may, 
however,  bring  before  the  Court  a  suit  which  it 
has  taken  up  on  behalf  of  its  subjects  or  of  the 
subjects  of  a  Protectorate  or  even  of  the  subjects 
of  another  State,  which  it  has  been  empowered 
to  protect  by  treaty." 

In  consequence  of  the  discussion  upon  this 
wording,  the  President  proposed  the  following. 

"  The  Court  shall  hear  and  determine  cases 
between  States.  No  claims  made  by  an  individual 
against  a  foreign  State  may  be  brought  before  the 
Court,  unless  taken  up  by  a  State  on  behalf  of 
its  subjects  or  of  other  persons  whom  it  has  a  right 
to  protect." 

The  President  raised  the  question  of  a  special 
locus  standi  for  the  League  of  Nations  and  its 
organisations. 

He  then  proposed  a  formula  according  to  which 
a  State  must  always  be  the  dominus  litis. 

M.  DE  LAPRADELLE  suggested  that  the  word- 
ing should  be  based  on  the  conception  of  diplomatic 
protection. 

Mr.  ROOT  opposed  this  wording,  as  he  con- 
sidered that  it  was  too  vague. 
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LORD  PHILL1MORE  propose  de  proceder 
par  Enumeration.  L'accord  ne  s'etablissant  pas,  le 
Comit6  d6cide,  par  un  vote  formel,  de  ne  point 
completer  1'article  27,  alinea  i. 

L'alinea   ier  est  adopte. 

M.  ALTAMIRA  vote  contre,  le  texte  ainsi 
reduit  ne  donnant  pas  assez  de  garanties  que  les 
Etats  appuyeront  impartialement  les  r6clamations 
des  particuliers. 

Article  28. 

M.  HAGERUP  propose  1'amendement  suivant 
(addition  au  texte  originaire) : 

«Les  conditions  sous  lesquelles  la  Cour  est  acces- 
sible aux  Etats  qui  ne  sont  pas  Membres  de  la 
Societe  des  Nations,  sont  fixees  par  le  Conseil  de 
cette  Societe." 

A  1'appui  de  cet  amendement,  M.  Hagerup 
fait  valoir,  d'abord,  qu'il  appartient  a  la  Societe 
des  Nations  plutdt  qu'au  Comite  de  poser  des 
conditions  'd'admission  a  la  Cour.  Puis  il  fait  re- 
marquer  que  le  premier  alinea  de  1'article  semble 
enlever  a  la  Societ6  des  Nations  le  droit  de  poser 
des  conditions  d'admission  pour  les  Etats  mention- 
nes a  1' Annexe  au  Pacte,  mais  qui  ne  sont  pas 
encore  Membres  de  la  Societe  des  Nations. .  II 
lui  enleve  aussi,  par  consequent,  le  droit  d'eta- 
blir  que  des  Etats  de  cet  ordre  doivent  participer 
aux  frais  de  la  Cour.  Enfin,  M.  Hagerup  re- 
marque  que  le  second  alinea  couvre  seulement  les 
cas  oil  des  con  flits  ont  etc  portes  devant  le  Con- 
seil de  la  Societd-  des  Nations.  Dans  cet  ordre 
d'idees  M.  Hagerup  attire  1'attention  sur  la  dis- 
position de  1'article  20  du  projet  des  Cinq  Puis- 
sances qui  a  tenu  compte  de  la  necessite  d'61argir 
la  competence  et  1'activite  de  la  Cour. 

En  reponse  a  une  objection  du  President,  M. 
Hagerup  dit  qu'il  desire  seulement  eviter  toute 
distinction  entre  les  Etats  mentionnes  a.  1' Annexe 
au  Pacte  et  les  autres  Etats  qui  ne  sont  pas 
Membres  de  la  Soci6te  des  Nations.  II  laisse 
done  de  cot6  1'article  1 7  du  Pacte. 


Le  PRESIDENT  emet  la  centre-proposition 
suivante : 

,,La  Cour  est  accessible  aux  Membres  de  la 
Societe  des  Nations  et  aux  Etats  mentionnes  a 
1'Annexe  au  Pacte  de  cette  Societe.  Les  conditions 
sous  lesquelles  la  Cour  est  accessible  aux  Etats 
qui  ne  sont  pas  Membres  de  la  Soci6te  des  Nations 
sont  fixees  par  le  Conseil  de  cette  Societ6  en  con- 
formite  avec  1'article  17  du  Pacte." 


LORD  PH1LLIMORE  proposed  that  the  method 
of  enumeration  should  bs  used.  As  no  agreement 

o 

could  be  reached,  the  Committee,  by  a  formal  vote, 
decided  not  to  add  anything  to  Article  27,  Para.  i. 
Paragraph   i   was  adopted. 

M.  ALTAMIRA  voted  against  this  Article,  as 
the  text,  thus  reduced,  did  not  afford  a  sufficient 
guarantee  that  States  would  impartially  support 
claims  of  private  individuals. 

Article  28. 

M.  HAGERUP  proposed  the  following  amend- 
ment (an  addition  to  the  original  text) : 

"  The  conditions  under  which  States  which  are 
not  Members  of  the  League  of  Nations  shall  have 
access  to  the  Court  shall  be  determined  by  the 
Council  of  the  League  of  Nations. r 

In  support  of  this  amendment,  M.  Hagerup 
pointed  out,  firstly,  that  it  was  the  task  of  the 
League  of  Nations,  rather  than  of  the  Committee, 
to  lay  down  conditions  for  admission  to  the  Court. 
He  went  on  to  say  that  the  first  Paragraph  of 
the  Article  seemed  to  take  away  from  the  League 
of  Nations  the  right  of  fixing  the  conditions  under 
which  those  States,  mentioned  in  the  Annex  of  the 
Covenant,  but  not  yet  Members  of  the  League  of 
Nations,  should  be  admitted.  Consequently,  also, 
it  deprives  the  League  of  the  right  of  stipulating 
that  States  in  this  category  must  share  in  the 
expenses  of  the  Court.'  Lastly,  M.  Hagerup 
said  that  the  second  Paragraph  referred  only  to 
cases  in  which  disputes  had  been  taken  to  the 
Council  of  the  League  of  Nations.  In  this  con- 
nection, M.  Hagerup  called  attention  to  the 
provisions  of  Article  20  of  the  Five  Powers'  Plan, 
which  recognised  the  necessity  for  extending  the 
jurisdiction  and  sphere  of  action  of  the  Court. 

In  reply  to  an  objection  raised  by  the  P  r  e  s  i  d  e  n  t, 
M.  Hagerup  said  that  he  only  wished  to  avoid 
any  distinction  between  the  States  mentioned  in 
the  Annex  to  the  Covenant  and  the  other  States 
which  are  not  Members  of  the  League  of  Nations. 
He  therefore  left  Article  1 7  of  the  Covenant  out 
of  consideration. 

The  PRESIDENT  made  the  following  counter- 
proposal : 

"  The  Court  shall  be  open  to  the  Members  of  the 
League  of  Nations,  and  to  the  States  mentioned 
in  the  Annex  to  the  Covenant  of  the  League. 
The  conditions  under  which  the  Court  shall  be 
accessible  to  States  which  are  not  Members  of  the 
League  of  Nations,  shall  be  fixed  by  the  Council 
of  the  League,  in  accordance  with  Article  17  of 
the  Covenant." 
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M.  de  LAPRADELLE  propose,  d'accord  avec 
Lord  Philli  more,  la  nouvelle  redaction  suivante: 

,,La  Cour  est  ouverte  aux  Membres  de  la  Soci6te 
des  Nations  et  aux  Etats  mentionnes  a  1' Annexe. 
Elle  est  accessible  aux  autres  Etats  aux  conditions, 
fixees  par  le  Conseil." 


Le  PRESIDENT  distingue  entre  trois  differentes 
categories  d' Etats : 

1 .  les  Membres  de  la  Societe  des  Nations ; 

2 .  les  Etats  mentionnes  a  1' Annexe  au  Pacte,  qui  ne 
sont  pas  encore  Membres  de  la  Societe  des  Nations, 
mais  qui  peuvent  le  devenir  a  tout  moment; 

3.  les  autres  Etats. 

II  s'oppose  formellement  a  1'omission  de  tout 
renvoi  a  Particle  17  du  Pacte,  dans  le  texte  de 
1'article  28  du  projet  du  Comite. 

LORD  PHILLIMORE,  d'accord  avec  le  Pre- 
sident, distingue  deux  classes,  parmi  les  Etats 
qui  ne  sont  pas  Membres  de  la  Societe  des  Nations. 
La  Cour  est  ouverte  aux  Membres  de  la  Societ6 
sans  aucune  condition ;  elle  est  ouverte  aux  Etats 
qui  ne  sont  pas  Membres  de  la  Societe,  mais  qui 
sont  mentionnes  a  1'Annexe  au  Pacte,  ainsi  qu'u 
tout  autre  Etat  conditionnellement ;  mais  les  con- 
ditions ne  ddivent  cependant  pas  etre  necessaire- 
ment  les  memes  pour  les  Etats  mentionnes  a  1'Annexe 
et  pour  les  Etats  qui  n'y  sont  pas  mentionnes.  Pour 
les  Etats  appartenant  a  la  premiere  categorie,  la 
condition  peut  etre  limitee,  par  exemple,  a  la 
participation  aux  frais. 

Lord  Phillimore  constate  qu'il  y  a  accord 
sur  les  principes  qu'il  vient  d'exposer,  c'est  a  dire : 

1.  La    Cour    est    ouverte    de    droit    aux    Etats 
Membres  de  la  Societe  des  Nations; 

2.  La   Cour   est   ouverte,  sous  conditions,  aux 
Etats  non  Membres,  cites  a  1'Annexe; 

3.  La  Cour  est  accessible  aux  autres  Etats,  qui 
acceptent   de   se   soumettre   aux   conditions   fixees 
par    la    Societe    des    Nations.    II   propose  qu'une 
redaction  soit  preparee  pour  la  seance  prochaine. 


M.  ADATCI  appelle  1'attention  sur  la  difference 
de  traitement,  prevue  par  le  Traite  de  Versailles, 
'•ntre  di verses  categories  d' Etats. 

Apres  une  discussion  sur  la  question  de  savoir 
si  le  renvoi  a  1'article  17,  propose  par  le  Presi- 
<1 «;  n  t,  doit  etre  maintenu,  ou  s'il  peut  e~tre  omis,  ainsi 
que  cela  a  ett'  propose  dans  la  formule  de  Lord 


M.  DE  LAPRADELLE,  in  agreement  with  Lord 
P  h  i  1 1  i  m  o*r  e,  proposed  the  following  new  wording: 

"(The  Court  shall  be  open  to  Members  of  the 
League  of  Nations,  and  to  States  mentioned  in 
the  Annex  to  the  Covenant.  Other  States  shall 
have  access  to  it  under  the  conditions  laid  down 
by  the  Council." 

The  PRESIDENT  drew  a  distinction  between 
three  different  classes  of  States : 

1 .  Members  of  the  League  of  Nations ; 

2.  States  mentioned  in  the  Annex  to  the  Covenant, 
who  are  not  yet  Members  of  the  League  of  Nations, 
but  which  may  become  so  at  any  time; 

3.  Other  States. 

He  formally  opposed  the  omission  of  any  reference 
to  Article  i  7  of  the  Covenant  in  the  text  of  Ar- 
ticle 28  of  the  Committee's  project. 

LORD  PHILLIMORE,  in  agreement  with  the 
President,  wished  to  distinguish  between  two 
classes  of  States  not  Members  of  the  League  of 
Nations.  The  Court  would  be  open  to  Members 
of  the  League  unconditionally,  and  it  would 
be  open  to  States,  not  Members  of  the  League 
but  mentioned  in  the  Annex  to  ,the  Covenant,  and 
to  all  other  States,  on  certain  conditions.  The 
conditions,  however,  would  not  necessarily  be  the 
same  for  States  mentioned  in  the  Annex  and  for 
those  that  were  not.  For  States  belonging  to  the 
former  class,  the  conditions  might,  for  instance, 
be  limited  to  a  share  of  the  expenses. 

Lord  Phillimore  stated  that  the  Committee 
was  agreed  upon  the  principles  he  had  just  put 
forward,  namely : 

1.  The  Court  shall  be  open  of  right  to  States 
which    are    Members    of  the    League  of  Nations ; 

2.  The  Court  shall  be  open  of  right,  but  subject 
to  conditions,  to  States,  not  Members,  but  mentioned 
in  the  Annex ; 

3.  The  Court  shall  be  accessible  to  other  States, 
which    agree  to  submit  to  conditions  to  be  fixed 

o 

by  the .  League  of  Nations. 

He  proposed  that  a  draft  should  be  prepared 
for  the  next  meeting. 

M.  ADATCI  called  attention  to  the  different 
treatment  accorded  by  the  Treaty  of  Versailles  to 
States  in  various  categories. 

After  a  discussion  as  to  whether  the  reference 
to  Article  17,  proposed  by  the  President, 
should  be  maintained,  or  could  be  omitted,  as 
proposed  by  Lord  Phillimore  and  M.  de 
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Phillimore  et  de  M.  de  Lapradelle,  lePRESI- 
DENT  propose  la  formule  transactionndle  suivante: 

tenant  compte  de  1'article  17  du  Pacte  de 

la  Societ6  des  Nations." 

L'article,  r6dige  d'apres  le  texte  propos6  par 
Lord  Phillimore  et  M.  de  Lapradelle, 
avec  1'addition  que  vient  de  proposer  le  Pr6si- 
dent,  est  adopte. 

M.  ADATCI  se  basant  sur  sa  conception  de 
Interpretation  qu'il  faut  donner  a  1'article  14  du 
Pacte,  s'oppose  a  1'institution  d'une  juridiction 
obligatoire  avec  droit  d'assignation  unilaterale. 

LORD  PHILLIMORE  et  M.  DE  LAPRA- 
DELLE contestent  ce  point  de  vue. 

M.  RICCI-BUSATTI  le  partage  dans  une  cer- 
taine  mesure.  En  principe,  il  est  partisan  de  la 
juridiction  obligatoire,  qui  a  ete  acceptee  deja  par 
1' Italic  dans  certains  traites  d'arbitrage,  mais  il 
croit  qu'il  ne  serait  pas  utile  d'en  parler  dans  le 
projet  d' organisation  de  la  Cour  puisqu'elle  ne 
ressort  pas  des  dispositions  du  Pacte.  Si  1'on  veut 
faire  des  propositions  a  ce  sujet,  il  vaut  mieux 
les  faire  separement,  pour  ne  pas  mettre  en  danger 
le  projet  tout  entier.  II  maintient  la  proposition 
qu'il  a  soumise  au  Comitd  le  30  juin. 


M.    ADATCI    propose    1'amendement   suivant: 
,,La    Cour    est    competente   pour  connaitre  des 
differends  entre  Etats,  conformement  a  1'article  14 
du  Pacte  de  la  Soci6t6  des  Nations." 

II  ajoute  qu'il  defendra  autant  que  possible  cet 
amendement ;  mais  qu'il  se  rallierait  a  1'idee  ex- 
primee  par  M.  Ricci-Busatti,  si  I'amendement 
n'etait  pas  accept6. 


Le  PRESIDENT  propose  1'addition  suivante  a 
1'alinea  i  :  ,,et  sauf  acceptation  par  les  parties  d'une 
autre  juridiction." 

Cet  amendement  n'est  pas  adopte  parce  qu'il  est 
consider6  comme  faisant  double  emploi  avec  1'ar- 
ticle i  qui'  exprime  la  meme  idee. 

Le  PRESIDENT  propose  la  redaction  suivante 
de  1'alinea  1& : 

,,Entre  Etats  Membres  de  la  Societe  des  Nations, 
la  Cour  statue  sans  convention  speciale  sur  les 
differends  d'ordre  juridique,  c'est  a.  dire  ceux  qui 
ont  pour  objet . . . . " 

Cette  formule  est  adoptee  sauf  suppression  des 
mots  ,,c'est  a  dire  ceux". 


Lapradelle  in  their  wording,  the  PRESIDENT 
proposed  the  following  draft  as  a  compromise: 

" ....  In  accordance  with  Article  1 7  of  the 
Covenant  of  the  League  of  Nations." 

The  Article  was  adopted  in  the  form  proposed  by 
Lord  Phillimore  and  M.  de  Lapradelle, 
with  the  addition  just  proposed  by  the  President. 


M.  ADATCI,  in  view  of  the  interpretation  which 
he  put  upon  Article  14  of  the  Covenant,  opposed 
the  institution  of  a  compulsory  jurisdiction  and  the 
right  of  unilateral  arraignment. 

LORD  PHILLIMORE  and  M.  DE  LAPRA- 
DELLE opposed  this  view. 

M.  RICCI-BUSATTI  agreed  with  it  to  some 
extent.  He  was,  as  a  rule,  in  favour  of  a  com- 
pulsory jurisdiction ;  this  had  already  been  accepted 
by  Italy  in  certain  treaties  of  Arbitration;  but  he 
thought  that  it  would  not  be  advisable  to  mention 
it  in  the  plan  for  the  organisation  of  the  Court,  since 
it  was  included  in  the  provisions  of  the  Covenant. 

If  it  were  desired  to  put  forward  proposals  on 
this  subject,  it  would  be  better  to  make  them 
separately,  so  as  not  to  endanger  the  whole  plan. 
He  still  held  to  the  proposal  he  had  submitted 
on  the  3Oth  June. 

M.  ADATCI  proposed  the  following  amendment : 

"The    Court   shall    be   competent   to   hear  and 

determine   disputes    between  States  in  accordance 

with    the  terms  of  Article   14  of  the  Covenant  of 

the  League  of  Nations." 

He  added  that  he  would  press  for  the  accept- 
ance of  the  amendment,  but  that  he  would  support 
M.  R  i  c  c  i-B  u  s  a  1 1  i's  suggestion  if  the  amendment 
were  not  accepted. 

The  PRESIDENT  proposed  the  following  addi- 
tion to  Paragraph  i  :  "  and  unless  the  parties 
agree  to  accept  another  jurisdiction." 

This  amendment  was  not  adopted  as  this  was 
thought  to  duplicate  Article  i,  which  contained  the 
same  idea. 

The  PRESIDENT  proposed  the  following  word- 
ing for  Paragraph  i : 

"  Between  States  which  are  Members  of  the 
League  of  Nations,  the  Court  shall  have  jurisdic- 
tion (and  this  without  any  special  convention  giving 
it  jurisdiction)  to  hear  and  determine  cases  of  a 
legal  nature,  that  is  to  say,  cases  concerning . .  . . " 

This  wording  was  adopted,  except  that  the 
words:  ,,that  is  to  say,  cases"  were  deleted. 
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M.  RICCI-BUSATTI  propose  un  amendement 
au  premier  alinea: 

,,La  Cour  connait  egalement  de  tons  differends, 
de  quelque  nature  qu'ils  soient,  qui  lui  sont  soumis 
par  la  convention,  soit  generate,  soit  speciale,  des 
parties." 

Get  amendement  est  adopte. 

Apres  1'adoption  de  1'article,  M.  ADATCI,  dont 
I'amendement  principal  est  rejete,  reprend  la  pro- 
position de  M.  Ricci-Busatti  concernant  la 
disjonction  du  statut  de  la  Cour  de  toute  la  question 
de  la  competence  de  celle-ci. 

Cette    proposition  est  mise  aux  voix  et  rejetee. 

M.  DE  LAPRADELLE  propose  de  substituer 
dans  le  numero  2  de  1'article  29  les  mots  ,,dans 
les  categories  ci-dessus  visees"  par  les  mots  ,,dans 
sa  competence." 

La  proposition  est  rejetee.  II  est  expressement 
entendu  que  le  no.  2  (alinea  4)  de  1'article  29,  doit 
rester  tel  qu'il  est. 

L'article  est  adopte  avec  les  amendements  si- 
gnales  ci-dessus. 

M.  RICCI-BUSATTI  vote  contre;  M.  ALTA- 
MIRA  s'abstient  considerant  que  le  texte  n'exprime 
pas  assez  nettement  le  concept  juridique  de  justice 
obligatoire. 

Article  jo. 

Le  PRESIDENT  a  propose  la  substitution  du 
mot  ,,engagement"  au  mot  „ convention"  en  adop- 
tant  la  formule  suivante: 

,,Si  par  un  engagement  les  parties  ont  accepte 
cette  competence". 

LORD  PHILLIMORE,  qui  ne  partage  pas  1'avis 
du  President,  mais  reconnait  le  besoin  d'une 
redaction  plus  claire,  propose  un  nouveau  texte : 

MLorsqu'une  partie  denie  competence  a  la  Cour, 
il  appartient  a  celle-ci  de  statuer  sur  ce  point  en 
ordre  prejudiciel". 

Ce  texte  n'est  cependant  pas  adopte. 

M.  RICCI-BUSATTI  fait  valoir  que  la  dispo- 
sition de  1'article  30  ne  differe  pas,  au  fond,  de 
celle  du  no.  2  de  1'article  29. 

Mr.  ROOT  s'oppose  formellement  a  ce  qu'une 
modification  quelconque  soit  apportee  au  no.  2  de 
1'article  29. 

M.  DE  LAPRADELLE,  dans  ces  circonstances, 
retire  Particle  30,  et  LORD  PHILLIMORE  en 
propose  la  suppression. 


M.  RICCI-BUSATTI  proposed  the  following 
amendment  to  the  first  Paragraph : 

"The  Court  shall  also  have  jurisdiction  to  hear 
and  determine  all  disputes  of  any  kind,  which  may 
be  submitted  to  it  by  a  general  or  particular  con- 
vention between  the  parties." 

This  amendment  was  adopted. 

After  the  adoption  of  the  Article,  M.  ADATCI, 
whose  principal  amendment  had  been  rejected,  again 
took  up  the  proposal  made  by  M.  Ricci-Busatti, 
to  omit  the  whole  question  of  competence  from 
the  Statute  of  the  Court. 

This  proposal  was  put  to  a  vote,  and  rejected. 

M.  DE  LAPRADELLE  proposed  to  substitute 
the  words  :  "  within  its  competence"  for  the  words  : 
"within  any  of  the  categories  above  mentioned," 
in  Paragraph  2  of  Article  29. 

The  proposal  was  rejected.  It  was  expressly 
agreed  that  Number  2  (Paragraph  4)  of  Article  29 
should  remain  as  it  was. 

The  Article  was  adopted  with  the  amendments 
mentioned  above. 

M.  RICCI-BUSATTI  voted  against  this  Article. 
M.  ALTAMIRA  abstained  from  voting,  as  he 
considered  that  the  text  did  not  express  the  legal 
conception  of  compulsory  jurisdiction  with  sufficient 
clearness. 

Article  jo. 

The  PRESIDENT  proposed  the  substitution  of 
the  word  "obligation"  for  the  word  "convention" 
by  the  adoption  of  the  following  formula : 

"  Whether  the  parties  have  bound  themselves  by 
an  obligation  to  accept  its  jurisdiction." 

LORD  PHILLIMORE  did  not  share  the  Pre- 
sident's opinion,  but  recognising  the  need  for 
a  clearer  wording,  proposed  the  following  : 

"  Should  a  party  dispute  the  jurisdiction  of  the 
Court,  the  latter  shall  determine  this  point  before 
proceeding  with  the  case." 

This   wording,  however,  was  not  adopted. 

M.  RICCI-BUSATTI  pointed  out  'that  Article 
30  did  not  fundamentally  differ  from  No.  2  of 
Article  29. 

Mr.  ROOT  formally  opposed  any  alteration  of 
No.  2  of  Article  -29. 


M.  DE  LAPRADELLE,  in  these  circumstances, 
withdrew  Article  30,  and  LORD  PHILLIMORE 
proposed  that  it  should  be  deleted. 
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Sur  la  proposition  du  PRESIDENT,  et  dans 
1'intention  expresse  de  permettre  aux  membres  de 
se  rendre  compte  si  Particle  est  vraiment  inutile, 
il  est  reserved 


On  the  proposal  of  the  President,  and  with  the 
object  of  allowing  members  to  consider  whether 
the  Article  was  really  useless,  it  was  reserved. 


Article  jf. 

Le  PRESIDENT  propose  1'addition  suivante 
au  no.  4  : 

,,Comme  moyens  auxiliaires  de  la  determination 
des  regies  de  droit". 

LORD  PH1LL1MORE  presente  quelques  objec- 
tions a  la  redaction  actuelle  du  numero.  II  fait  valoir 
que  les  decisions  judiciaires  constatent,  mais  ne 
creent  pas  le  droit. 

M.  RICCI-BUSATTI  s'oppose  a  la  difference 
d' expression  qu'il  note  entre  les  numeros  i  et  2  en 
ce  qui  concerne  la  portee  de  la  regie;  la  coutume, 
comme  toute  convention,  qu'il  s'agit  d'appliquer,  doit 
etre  en  vigueur  entre  les  parties  en  cause;  il  main- 
tient  les  autres  objections  qu'il  a  deja  formulees 
centre  la  redaction  originaire  de  1'article. 


M.  DE  LAPRADELLE  declare  qu'il  est  oppose 
a  toute  modification  des  numeros  i — 3,  tandis  qu'il 
desire  la  suppression  totale  du  numero  4.  On  ne 
peut  pas  fixer  la  source  de  droit  visee  sous  ce 
numero,  d'une  maniere  distincte :  il  n'est  pas  possible 
d'appliquer  les  lois,  la  coutume,  les  principes  g6n6- 
raux  du  droit  sans  avoir  recours  a  la  jurisprudence 
et  a  la  doctrine. 

L'article  est  adopte. 


Article  j/. 

The  PRESIDENT  proposed  the  following  ad- 
dition to  Number  4 : 

"As  subsidiary  means  for  the  determination  of 
rules  of  law." 

LORD  PHILLIMORE  put  forward  some  ob- 
jections to  the  present  wording  of  this  item.  He 
pointed  out  that  judicial  decisions  state,  but  do 
not  create,  law. 

M.  RICCI-BUSATTI  opposed  the  different 
methods  of  expression  used  in  Numbers  i  and  2 ; 
with  reference  to  the  scope  of  the  application  of 
the  rules.  Custom,  like  any  convention  applicable 
to  a  case,  must  be  in  force  between  the  parties  in 
dispute.  He  also  maintained  the  other  objections, 
which  he  had  already  expressed,  to  the  original 
draft  of  the  article. 

M.  DE  LAPRADELLE  stated  that  he  was 
opposed  to  any  modification  of  Numbers  i  to  3, 
but  that  he  wished  Number  4  to  be  deleted.  The 
source  of  law  referred  to  under  this  heading  could 
not  be  clearly  defined.  Laws,  customs,  and  general 
principles  of  law  could  not  be  applied  without 
reference  to  jurisprudence  and  teaching. 

The  Article  was  adopted. 


M.  DE  LAPRADELLE  vote  centre  le  numero  4.         M.  DE  LAPRADELLE  voted  against  the  fourth 

heading. 

Article  32. 

M.  DE  LAPRADELLE  explained  the  difference 
between  a  dispute  and  a  point  submitted  to  the 
Court  for  an  advisory  opinion  ;  whereas  the  former 
was  a  practical  case,  the  latter  was  more  in  the 
nature  of  a  theoretical  question.  This  difference 
made  it  necessary  to  adopt  a  different  method  of 
solution  in  the  two  cases.  A  point  of  law  might 
be  considered  by  a  limited  number  of  judges, 
whereas  a  dispute  must  be  dealt  with  by  a  pro- 
cedure more  nearly  resembling  a  trial. 

Mr.  ROOT  was  opposed  to  the  Court's  having 
the  right  to  give  an  advisory  opinion  with  reference 
to  an  existing  dispute.  In  his  opinion  this  was  a 
violation  of  all  juridical  principles. 


Article  J2. 

M.  DE  LAPRADELLE  explique  la  difference 
entre  un  diff6rend  et  un  point  soumis  a  la  Cour  pour 
avis;  tandis  qu'un  differend  est  un  conflit  actuel, 
un  point  est  plutdt  une  question  th6orique.  Cette 
difference  entraine  la  necessite  d'une  solution  diff6- 
rente  dans  les  deux  cas.  Un  point  peut  etre  examin6 
par  un  nombre  restreint  de  juges,  tandis  qu'un 
differend  doit  etre  examin6  selon  une  proc6dure 
qui  se  rapproche  de  celle  qui  doit  etre  suivie  pour 
un  jugement. 

Mr.  ROOT  s'eleve  centre  le  droit  qu'aurait  la 
Cour  de  donner  des  avis  consultatifs  a  1' occasion 
d'un  conflit  actuellement  ne,  ce  qui  lui  parait  e~tre 
une  violation  de  toute  convenance  juridique. 
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M.  DE  LAPRADELLE  attire  son  attention  sur 
les  dispositions  de  1'article  1 3  du  Pacte  et  sur  le 
droit  qu'a  le  Conseil  de  renvoyer  a  la  Cour  un 
conflit  qui  lui  a  ete  soumis,  mais  qui  aurait  du 
etre  tranche  judiciairement,  et  sur  la  necessite  pour 
la  Cour  de  proceder,  dans  ces  circonstances,  comme 
s'il  s'agissait  d'un  veritable  jugement. 


M.  DE  LAPRADELLE  called  his  attention  to 
the  provisions  of  Article  13  of  the  Covenant  and 
to  the  right  of  the  Council  to  send  to  the  Court 
any  case  which  had  been  submitted  to  it  but  which 
ought  to  have  been  settled  by  judicial  means;  in 
such  circumstances  the  Court  must  adopt  a  pro- 
cedure similar  to  that  of  an  actual  trial. 


Mr.   ROOT  se  declare  convaincu  par  ces  argu-          Mr.  ROOT   stated   that   he  was   convinced    by 
ments.  these  arguments. 


La  seance  est  levee  a    1 1    heures  du  soir. 


The  meeting  closed  at   1 1   p.  m. 


Le  President: 

(signc)  Brn.  DESCAMPS. 

Lc  Secretaire-  General  : 

(signc)  D.  ANZILOTTI. 


The  President: 

(signed)   Brn.  DESCAMPS. 

The  Secretary-  General  : 

(signed)  D.  ANZILOTTI. 
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28'EME  SEANCE  (non-publique), 

tenue  au  Palais  de  la  Paix,  a  La  Haye, 

le  20  juillet  192O. 


28TH   MEETING  (Private), 

held  at  the  Peace  Palace,  the   Hague, 

on  July  20th,  1920. 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents  :  tous  les  membres  du  Comite 
(a  1'exception  de  M.  Bevilaqua);  M.  Fer- 
nandes;  Mr.  James  Brown  Scott;  les  secre- 
taires particuliers  de  M.  le  Baron  Descamps 
et  de  M.  Adatci;  les  membres  du  Secretariat. 

La  seance  est  ouverte  a  9.40  heures  du  matin. 

Le  PRESIDENT,  constatant  que  le  Secretariat 
a  deja  fait  distribuer  les  trois  compte-rendus  des 
seances  de  la  veille,  lui  adresse  les  remerciements 
du  Comite  (Annexe  No.  i);  il  declare  que,  ce 
faisant,  le  Secretariat  a  accompli  un  veritable  tour 
de  force.  (Applaudissements). 

On  passe  a  la  discussion  du  Chapitre  III  (pro- 
cedure) du  texte  soumis  par  le  Comit6  de  Redaction. 


Article  i"'. 

Get  article  est  adopte  sans  discussion. 

Article  2. 

LORD  PHILLIMORE  attire  1'attention  sur 
1'article  23  du  chapitre  III  et  souleve  la  question 
du  droit  d'intervention.  II  croit  que  1'alinea  4  est 
inutile  si  ce  droit  n'est  pas  admis  dans  une  mesure 
plus  large  que  cela  n'a  etc  fait  dans  1'article  23, 
qui  parle  seulement  de  traites  generaux. 

Le  PRESIDENT  et  M.  DE  LAPRADELLE 
font  valoir  que  1'alinea  a  deux  autres  buts : 

1 .  notification  pour  autres  fins  que  1'intervention  ; 

2 .  tenir  lieu  de  stipulation  concernant  la  publicite. 


M.  FERNANDES  propose  la  formule  suivante : 

,,Le  droit  d'intervention  est  reconnu  aux  Etats 

ayant    un    interet    legitime,  soit  d'assister  une  des 

parties    en    cause,    en    raison    d'un  droit  conjoint, 


BARON  DESCAMPS  in  the  chair. 

Present  :  all  the  members  of  the  Committee 
(except  M.  Bevilaqua);  M.  Fern  an  des;  Mr. 
James  Brown  Scott;  the  private  secretaries 
of  Baron  Descamps  and  M.  Adatci;  the 
members  of  the  Secretariat. 

The   meeting   opened  at  9.40  a.m. 

The  PRESIDENT  stated  that  the  Secretariat 
had  already  distributed  the  three  summaries  of  the 
meetings  of  the  previous  day,  and  expressed  the 
thanks  of  the  Committee  (Annex  No.  i).  He  said 
that  the  Secretariat  had  really  achieved  the  impos- 
sible. (Applause). 

The  Committee  then  proceeded  to  discuss 
Chapter  III  (Procedure)  of  the  text  submitted  by 
the  Drafting  Committee. 

Article  I. 

This  Article  was  adopted  without  discussion. 

Article  2. 

LORD  PHILLIMORE  called  attention  to  Article 
23  of  Chapter  III,  and  raised  the  question  of  the 
right  of  intervention.  He  thought  that  Paragraph 
4  would  be  useless  if  this  right  were  not  conceded 
to  a  wider  extent  than  had  been  done  in  Article 
23,  which  only  mentioned  general  treaties. 

The  PRESIDENT  and  M.  DE  LAPRADELLE 
pointed  out  that  the  Paragraph  had  two  other 
objects : 

1.  Notification    for    purposes    other  than  inter- 
vention ; 

2.  To  take  the  place  of  a  provision  regulating 
publicity. 

M.  FERNANDES  proposed  the  following 
wording : 

"  The  right  of  intervention  is  granted  to  States 
having  a  legitimate  interest,  either  to  assist  one  of 
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soit  d'exclure  le  demandeur  ou  le  defendeur. 
Dans  le  premier  cas,  1'intervenant  agira  dans  les 
mfimes  delais  accordes  a  la  partie  assistee.  Dans 
le  second  cas,  1'opposition  sera  formee  dans  les 
delais  et  selon  les  formes  determinees  par  la  Cour." 


M.  HAGERUP  de  son  c6t6  a  proposS  la  for- 
mule  de  1'article  2 1  du  projet  des  trois  pays  Scan- 
dinaves,  qui  ne  limite  pas  le  droit  d'etre  notifi6 
et  le  droit  d'intervention  aux  Membres  de  la 
Societ6  des  Nations. 

L'article  est  adopte. 

Article  2  bis. 

M,  FERNANDES  voudrait  voir  appuyer  les 
mesures  conservatoires  par  des  sanctions  efficaces, 
tout  en  laissant  a  la  Cour  1' appreciation  des  limites 
imposees  par  les  circonstances  a  la  port6e  de  ces 
sanctions,  selon  le  texte  de  1'amendement  qu'il  a 
presente  et  qui  a  6te  distribu6  aux  membres  du 
Comite.  (Voir  annexe  2). 


MM.  ROOT,  ADATCI,  DE  LAPRADELLE 
et  LORD  PHILLIMORE  s'opposent  a  cette  id6e 
qui  leur  semble  imprudente. 

Sur  la  proposition  de  M.  de  LAPRADELLE 
la  redaction  suivante  du  second  alinea  est  adoptee. 

,,En  attendant  l'arre"t,  1'indication  de  ces  mesures 
est  immediatement  transmise  aux  parties  et  au 
Conseil". 

L'article  est  adopte,  avec  des  modifications 
rddactionnelles. 

Article  j. 

Cet  article  est  adopt6  avec  des  m6difications 
de  redaction. 

Article  4. 

Cet  article  est  adopt6  sans  discussion. 
Article  5. 

Cet  article  est  adopt6  avec  des  modifications  de 
redaction. 

Article  6. 

II  est  decid6  que  le  premier  alinea  formera  seul 
1'article  6.  Les  deux  autres  alineas  seront  insures 
a  un  endroit  a  d6terminer. 

M.  FERNANDES  signale  que  le  projet  adopte 
un  systeme  different  pour  les  notifications  qui  devront 
etre  faites  dans  le  pays  ou  est  etabli  le  siege  de  la 


the  contesting  parties,  by  reason* of  "a  joint  rjght, 
or  to  debar  the  plaintiff  or  the  defendant. ;!'  -Iif  the 
former  case,  the  intervening  party  shall  conform 
to  the  same  time-limits  as  those  fixed  for  the  party 
which  it  is  assisting.  In  the  latter  case,  the  opposition 
shall  be  formulated  within  the  times  and  according 
to  the  forms  laid  down  by  the  Court." 

M.  HAGERUP,  for  his  part,  proposed  the 
wording  of  Article  2 1  of  the  plan  of  the  three  Scan- 
dinavian countries,  according  to  which  the  right 
to  receive  notification  and  the  right  of  intervention 
were  not  limited  to  Members  of  the  League  of 
Nations. 

The  Article  was  adopted. 

Article  2  bis. 

M.  FERNANDES  wished  the  provisional  meas- 
ures to  be  supported  by  effective  penalties,  though 
it  should  be  left  to  the  Court  to  decide  the  extent 
to  which  the  penalties  should  be  imposed  in  the 
particular  instances,  as  provided  in  the  amendment 
which  he  had  submitted  and  which  had  been 
distributed  to  the  members  of  the  Committee.  (See 
annex  2). 

MM.  ROOT,  ADATCI,  DE  LAPRADELLE 
and  LORD'  PHILLIMORE  were  opposed  to  this, 
as  they  thought  it  would  be  unwise. 

At  M.  DE  LAPRADELLE's  proposal,  the  follow- 
ing wording  for  the  second  Paragraph  was  adopted : 

"  Pending  the  final  decision,  notice  of  these 
measures  shall  forthwith  be  given  to  the  parties 
and  to  the  Council." 

The  Article  was  adopted  with  some  modifications 
in  the  wording. 

Article  j. 

This  Article  was  adopted  with  modifications  in 
the  wording. 

Article  4. 

This  Article  was  adopted  without  discussion. 
Article  5. 

This  Article  was  adopted  with  modifications  in 
the  wording. 

Article  6. 

It  was  decided  that  the  first  Paragraph  alone 
should  form  Article  6.  The  other  two  Paragraphs 
would  be  inserted  in  a  position  to  be  settled  later. 

M.  FERNANDES  pointed  out  that  the  project 
adopted  a  different  system  for  the  service  of 
notices  in  the  country  in  which  the  seat  of  the 
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Cour,  et  pour  celles  qui  devront  e*tre  faites  dans 
d'autres  pays ;  cela  lui  parait  e*tre  inadmissible 
dans  plusteurs  cas. 

II  est  reconnu  que  tous  les  Etats  doivent  e~tre 
places  sur  un  pied  d'egalite  a  cet  egard.  Dans 
cet  ordre  d'idees  on  suggere  de  biffer  les  mots 
,,en  dehors  du  pays  ou  est  le  siege",  tandis  que 
Mr.  ROOT  attire  1'attention  sur  1'article  25  de 
la  Convention  de  1907,  et  M.  HAGERUP  sur  les 
dispositions  du  projet  des  trois  pays  Scandinaves 
et  de  celui  des  cinq  Puissances  neutres. 

M.  DE  LAPRADELLE,  fait  valoir  que  le  cas  ne 
peut  presenter  d'intere't  actuel  que  s'il  s'agit  de 
notifications  a  faire  a  des  personnes  qui  ne  sont 
pas  directement  ou  indirectement  en  contact  avec 
la  Cour ;  il  propose  la  redaction  suivante : 

,,Pour  toute  notification  a  faire  aux  temoins  et 
aux  experts,  la  Cour  s'adresse  directement  au 
Gouvernement  de  1'Etat  sur  le  territoire  duquel  la 
notification  doit  produire  effet." 

L'amendement  est  adopte,  mais  apres  avoir  ete 
legerement  modifie :  les  mots  ,,a  d'autres  personnes 
que  les  agents,  conseils  et  avocats"  sont  substi- 
tues  aux  mots  ,,aux  temoins  et  aux  experts". 

L'article  est  adopte  avec  cet  amendement. 


Article  J. 

Cet  article  est  adopte  avec  des  modifications 
de  redaction. 

Article  8. 

Cet  article  est  adopte  avec  des  modifications 
de  redaction. 

Article  g. 

Cet  article  est  adopte  sans  discussion. 

Article  10. 

Cet  article  est  adopte  avec  des  modifications 
de  redaction. 

Article  n. 

M.  ADATCI  propose  d'ajouter  a  1'article  la 
phrase  suivante: 

,,Elle  peut  egalement  requerir  1'avis  des  comit6s 
techniques  constitues  par  le  Conseil  de  la  Societ6 
des  Nations,  lorsqu'il  s'agit  de  questions  qui  ren- 
trent  par  leur  nature  dans  le  ressort  de  leur 
competence  speciale." 

Cet  amendement  est  rejete,  mais,  en  s'en  inspirant, 
le  PRESIDENT  propose  1'insertion  apres  le  mot 
,,personnes"  des  mots  ,,corps  ou  organes". 


Court  was  established,  and  in  other  countries ;  in 
his  opinion,  this  was  inadmissible  in  many  cases. 

It  was  admitted  that  all  States  must  be  treated  alike 
in  this  respect.  In  this  connection,  it  was  proposed 
to  delete  the  words  "  outside  the  country  in  which 
the  Court  has  its  seat",  while  Mr.  ROOT  called 
attention  to  Article  25  of  the  Convention  of  1907, 
and  M.  HAGERUP  to  the  provisions  of  the  plan 
of  the  three  Scandinavian  countries,  and  of  that 
of  the  five  Neutral  Powers. 

M.  DE  LAPRADELLE  pointed  out  that  the 
question  would  only  be  of  importance  in  connection 
with  the  service  of  notices  upon  persons,  who  were 
not,  either  directly  or  indirectly,  in  permanent 
contact  with  the  Court,  and  proposed  the  following 
wording : 

"  For  the  service  of  all  notices  upon  witnesses 
and  experts,  the  Court  shall  apply  directly  to  the 
Government  of  the  State  upon  whose  territory 
the  notice  has  to  be  served." 

The  amendment  was  adopted,  except  that  the 
words  "  upon  witnesses  and  experts"  were  replaced 
by  the  words  :  "  upon  persons  other  than  the  agents, 
counsel,  and  advocates." 

The  Article  was  adopted  with  this  amendment. 

Article  J. 

This  Article  was  adopted  with  modifications  in 
wording. 

Article  8. 

This  Article  was  adopted  with  modifications  in 
wording. 

Article  g. 

This  Article  was  adopted  without  discussion. 

Article  10. 

This  Article  was  adopted  with  modifications  in 
wording. 

Article  n. 

M.  ADATCI  proposed  the  addition  of  the  follow- 
ing sentence : 

"  It  may  also  consult  the  technical  bodies  con- 
stituted by  the  Council  of  the  League  of  Nations, 
upon  questions  of  such  a  nature  as  to  come  within 
their  special  competence." 


This  amendment  was  rejected,  but,  borrowing 
an  idea  contained  in  it,  the  PRESIDENT  proposed 
that  the  words:  "bodies  or  organisations"  should 
be  inserted  after  the  word  "individuals". 
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LORD    PHILLIMORE    veut   ajouter   le    mot  LORD  PHILLIMORE  wished  to  add  the  word 

..bureaux".  "  bureaux." 

Sur  la  proposition  de  M.  DE  LAPRADELLE  On  M.  DE  LAPRADELLE's  proposal,  the  ex- 

1'insertion  de  la  formule  ..corps,  bureaux,  commis-  pression  "  bodies,  bureaux,  commissions  or  organi- 

sions  ou  organes"  est  adoptee.  sations"  was  adopted. 

L'article  ainsi  modifi6  est  adopte.  The  Article  was  adopted  with  this  modification. 


Article  12. 


Article  12. 


Get  article  est  adopte  avec  des  modifications  de         This  Article  was  adopted  with  modifications  in 
redaction.  wording. 


Article  fj. 

Get  article  est  adopte  sans  discussion. 

Article  14. 

Get  article  est  adopte  sans  discussion. 

Article  /. 


Article  jj. 

This  Article  was  adopted  without  discussion. 

Article  14. 

This  Article  was  adopted  without  discussion. 

Article  /J. 


M.  HAGERUP  fait  valoir  que  1'hypothese  du  M.  HAGERUP  pointed  out  that  the  hypothesis 

no.  i  est  1'une  de  celles  qui  sont  vis6es  par  le  no.  2  ;  contained  in  number  i,  was  covered  by  number  2  ; 

le  no.  i  devrait  par  consequent,  etre  supprime.  therefore,  number  i  should  be  eliminated.  The 

On  reconnaft  le  bien-fonde  de  cette  observation,  justice  of  this  contention  was  admitted. 

Le  PRESIDENT  propose  la  formule  suivante,  The     PRESIDENT     proposed    the    following 


destinee  a  remplacer  1'alinea  2  : 


wording,  to  replace  Paragraph   2  : 


,,La  Cour  a  toute  liberte  pour  les  accueillir  apres          "The  Court  shall  be  free  to  decide  accordingly, 
s'e"tre   assured   que  ces  conclusions  sont  suffisam-     provided  that  it  has  satisfied  itself,  that  the  claim 


ment  fondees  en  fait  et  en  droit." 


is  well-founded  in  fact  and  law." 


M.  DE  LAPRADELLE    appuie  la  suppression  M.  DE  LAPRADELLE  supported  the  deletion 

du  no.    i.  of  Number   i. 

LORD  PHILLIMORE  propose  une  formule  de  LORD  PHILLIMORE  proposed  a  compromises 

transaction   qui   est   amendee  par  M.  de  Lapra-  which    was   amended  by   M.  de  Lapradelle  at 

delle   de  la  fagon  suivante:    ,,La  Cour  fait  droit  follows:    "The   Court   shall   do   so  provided  tha- 

a  la  condition  de  s'&re  assured  que  ces  conclusions,  it  is  satisfied  that  the  claim  is  supported  by  con, 

reposant  sur  des  preuves  serieuses,  sont  fondees  en  elusive  evidence  and  well-founded  in  fact  and  law. " 
fait  et  en  droit." 


M.  RICCI-BUSATTI  fait  valoir  que  1'article  est 
parfaitement  inutile  si  les  pouvoirs  de  la  Cour 
restent  absolument  les  me'mes  lorsqu'il  s'agit  de 
rendre  un  jugement  par  defaut.  Une  disposition 
expresse  a  ce  sujet  ne  se  justifierait  que  si  Ton 
avail  1'intention  de  limiter  ces  pouvoirs  dans  1'interfit 
du  demandeur  et  pour  punir  la  partie  adverse  de 
sa  negligence.  Mais  une  telle  pretention  n'etant 
pas  admise  dans  les  rapports  entre  Etats,  il  propose 
la  suppression  de  1'article. 


M.  RICCI-BUSATTI  pointed  out  that  the  Article 
was  quite  useless  if  the  powers  of  the  Court  were 
to  be  exactly  the  same  even  in  case  of  judgment 
by  default.  The  inclusion  of  a  special  provision 
on  this  point  would  be  justified  only  if  the  intention 
were  to  limit  these  powers  in  the  interests  of  the 
plaintiff  and  in  order  to  punish  the  other  party 
for  its  negligence.  But,  as  such  a  provision  does 
not  apply  to  international  affairs,  he  proposed  the 
suppression  of  the  Article. 


Mr.  ROOT  maintient,  premierement,  la  necessite  Mr.  ROOT  maintained,  firstly,  that  judgments 
des  jugements  par  contumace,  et,  deuxiemement,  by  default  were  necessary,  and  secondly,  that  such 
la  necessit6  que  ces  jugements  soient  bien  motives,  judgments  must  contain  a  full  statement  of  reasons. 
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M.  DE  LAPRADELLE  soumet  la  nouvelle  for- 
mule  suivante: 

,,La  Cour,  avant  d'y  faire  droit,  doit  s'assurer 
que  ses  conclusions,  reposant  sur  des  preuves 

serieuses,  sont  fondees  en  fait  et  en  droit." 

/ 

Le  PRESIDENT  veut  ajouter  a  cette  formule, 
entre  les  mots  ,,sont"  et  ,,fondees",  le  mot  ,,suffi- 
samment". 

Cette   proposition  est  mise  aux  voix  et  rejet6e. 

La  formule  de  M.  de  Lapradelle  est  adoptee. 

M.  RICCI-BUSATTI  vote  contre. 

Article  16. 

Get  article  est  adopte  avec  des  modifications  de 
redaction. 

Article  ij. 

Get  article  est  adopte  avec  des  modifications  de 
redaction. 

Article  18. 

Get  article  est  adopte  sans  discussion. 
Article  ig. 

Le  PRESIDENT  propose  la  formule  suivante 
destinee  a  remplacer  la  derniere  partie  du  premier 
alinea : 

,,Les  dissidents  ont  la  faculte  de  demander  que 
leurs  oppositions  ou  leurs  reserves  soient  con- 
statees." 

Sur  la  proposition  de  M.  DE  LAPRADELLE 
un  vote  prealable  est  pris  sur  les  deux  questions 
suivantes : 

1.  Le  juge    peut-il    marquer    son    dissentiment 
sur    le    dispositif  seulement?    Le  resultat  du  vote 
sur  cette  question  est  affirmatif. 

2.  Le  juge    peut-il    marquer   son    dissentiment 
sur    les    motifs?     Le    resultat    du    vote    sur    cette 
question  est  negatif. 

Le  PRESIDENT  propose  1'addition  suivante: 
,,sans  pouvoir  6tre  motivees"  a  la  formule  qu'il 
a  soumise. 


Avec  cette  formule  Palin6a  i  de  1'article  19  est 
adopt6,  malgre  1'abstention  de  M.  DE  LAPRA- 
DELLE ;  celui-ci  declare  que,  n'ayant  pas  pu  saisir 
la  proposition,  il  doit  s'abstenir. 

Au  sujet  de  1'alinea  2,  M.  DE  LAPRADELLE 
appuye  par  M.  Fernandes  exprime  le  desir 


M.  DE  LAPRADELLE  submitted  the  following 
wording : 

"  The  Court  must,  before  doing  so,  satisfy  itself 
that  the  claim  is  supported  by  conclusive  evidence 
and  well-founded  in  fact  and  law." 

The  PRESIDENT  wished  to  add  the  word 
"sufficiently"  to  the  expression  "well-founded". 

This  proposal  was  rejected  by  a  vote. 

The  Article  was  adopted  with  M.  de  Lapra- 
delle's  wording. 

M.  RICCI-BUSATTI  voted  against  it. 

Article  16. 

This  Article  was  adopted  with  amendments  in 
wording. 

Article  17. 

This  Article  was  adopted  with  amendments  in 
wording. 

Article  18. 

This  Article  was  adopted  without  discussion. 
Article  1C). 

The  PRESIDENT  proposed  the  following  word- 
ing, to  replace  the  last  part  of  the  first  Paragraph  : 

"  Dissenting  judges  shall  be  entitled  to  have  the 
fact  of  their  dissent  or  reservations  mentioned." 


On  M.  DE  LAPRADELLE's  proposal,  a  preli- 
minary vote  was  taken  upon  the  following  questions : 

1.  Should   the  judge  have  the  right  to  record 
the    fact    of  his    dissent    only  ?  This  question  was 
decided  in  the  affirmative. 

2.  Should    the  judge    be    entitled    to    give  his 
reasons  for  dissent?  This  question  was  decided  in 
the  negative. 

The  PRESIDENT  proposed  the  following  ad- 
dition to  the  wording  proposed  by  him :  "  The 
reasons  for  dissent  or  reservations  shall  not  be 
expressed." 

With  this  wording  Paragraph  i  of  Article  19 
was  adopted.  M.  DE  LAPRADELLE  abstained 
from  voting,  saying  that,  as  he  had  not  understood 
the  proposal,  he  was  bound  to  do  so. 

In  connection  with  Paragraph  2.,  M.  DE  LAPRA- 
DELLE, supported  by  M.  Fernandes,  wished  to 
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que    Ton    n'£tende    pas    aux   juges    nationaux    le  debar  national  judges  from  the  right  of  recording 

droit    de    marquer   leur  dissentiment,  afin  de  leur  their  dissent ;  the  object  of  this  was  to  afford  them 

garantir    une    plus    grande    independance    envers  a  greater  measure  of  independence  with  regard  to 

leur  pays.  their  own  country. 

LORD  PHILL1MORE  et  Mr.  ROOT  s'oppo-  LORD  PHILLIMORE  and  Mr.  ROOT  opposed 

sent  a  cette  idee.  La  question  de  savoir  si  les  this.  The  question  as  to  whether  national  judges 

juges  nationaux  doivent  pouvoir  marquer  leur  dis-  should  have  the  right  to  record  their  dissent  was 

sidence  est  mise  aux  voix.  En  consequence  du  put  to  the  vote.  As  a  result  of  this  vote,  Para- 

r6sultat  du  vote,  1'alinea  2  est  supprim6.  graPn  2  was  eliminated. 

L'alinea   i«  de  1'article  est  adopte.  The  first  Paragraph  2  of  the  Article  was  adopted. 


Article  20. 

Get  article  est  adopt6  sans  modifications. 

Article  21. 

Get  article  est  approuve  sans  discussion. 

Article  22. 

M.  FERNANDES  demande  s'il  n'y  aurait  pas 
lieu  de  determiner  la  nature  du  fait  nouveau  en 
indiquant  qu'il  ne  pouvait  pas  6tre  connu  par  la 
partie  en  question.  Le  bien  fond6  de  cette  obser- 
vation est  emierement  admis. 


Article  20. 

This  Article  was  adopted  without  alteration. 

Article  21. 

This  Article  was  adopted  without  discussion. 

Article  22. 


M.  FERNANDES  thought  that  it  should  be 
tated  that  the  new  fact  must  be  of  such  a  nature 
hat  the  party  in  question  could  not  have  know- 
edge  of  it.  The  justice  of  this  was  fully  recognised. 


Dans  cet  ordre  d'id6es,  LORD  PHILLIMORE  In  this  connection,  LORD  PHILLIMORE  pro- 
propose  1'insertion  d'une  formule  qui  reponde  a  posed  the  insertion  of  an  expression  corresponding 
1'expression  anglaise  ,,due  diligence".  to  the  English  expression  "due  diligence." 

M.   DE    LAPRADELLE    propose    la   formule  M.  DE  LAPRADELLE  proposed  the  following 


suivante : 

,,Et  que,  mgrne  en  faisant  toute  diligence,  la  partie 
ne  pouvait  connattre. . ." 

La  redaction  de  1'alinea  est  reservee. 

Les  alineas  2,  3  et  4  sont  mis  au  vote  et 
adoptes.  L'alinea  ier  est  adopt6  en  principe. 

Article  2J. 


wording : 

"And  that,  even  by  the  use  of  due  diligence, 
the  party  could  not  have  knowledge  of .  .  ." 

The    wording    of  the    Paragraph  was  reserved. 

Paragraphs  2,  3  and  4  were  put  to  the  vote 
and  adopted.  Paragraph  i  was  adopted  in  principle. 

Article  23. 


LORD  PHILLIMORE  expose  1'institution  de  LORD  PHILLIMORE  explained  the  right  of 
1'intervention  dans  le  droit  anglais.  II  souligne  par-  intervention  as  existing  in  English  Law.  He  emphas- 
ticulierement  le  fait  qu'en  Angleterre  un  intervenant  ised,  in  particular,  the  fact,  that  in  England,  an 
peut  s'associer  seulement  a  la  partie  defenderesse.  intervening  party  could  only  associate  itself  with 

the  defendant. 


M.  LODER  donne  des  explications  sur  la  me'me 
institution  telle  qu'elle  existe  dans  le  droit  n6er- 
landais :  ce  droit  reconnait  1'intervention  a  c6t6  du 
demandeur  aussi  bien  que  1'intervention  a  c6te  du 
d6fendeur. 

Le  PRESIDENT  explique  comment  le  droit 
d'intervention  au  cas  ou  il  s'agit  d'une  Convention 


M.  LODER  gave  an  explanation  of  the  same 
institution  as  it  existed  in  Dutch  Law.  This  admits 
of  intervention  both  on  the  side  of  the  plaintiff 
and  of  the  defendant. 


The  PRESIDENT   explained  that  the  right  of 
intervention    in  a  case  concerning  a  general  Con- 
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generale  constitue  une  extension  de  la  notion  de 
chose  jugee.  En  effet,  il  est  necessaire  de  distinguer 
entre  1'intervention  du  chef  d'un  intere't  n6  et  1'inter- 
vention  en  raison  d'un  intere't  exclusivement  virtuel. 

M.  HAGERUP  declare  qu'il  trouve  le  texte  de 
1'art.  23  acceptable  mais  incomplet.  II  faudrait  y 
faire  une  addition  qui  pourrait  e"tre  formulee  en 
ces  termes : 

,,Chacun  des  Etats  signataires  a  la  faculte  d'in- 
tervenir  au  proces  et,  s'il  exerce  cette  faculte,  il 
devient  partie  au  litige  au  point  de  vue  de  la 
chose  jugee.  II  en  est  de  me'me  de  tout  Etat 
dont  les  interets  sont  touches  par  le  proces." 


M.  LODER  propose,  dansle  me'me  ordre  d'id6es, 
1'article  48  du  projet  des  Cinq  Puissances. 

LORD  PHILLIMORE  suggere  la  formule  sui- 
vante : 

,,Lorsqu'un  Etat  tiers  pensequ'un  differendsoumis 
a  la  Cour  louche  ses  interns,  cet  Etat  peut  former 
une  requete  aux  fins  d'admission  a  1'intervention ; 
et  la  Cour,  si  bon  lui  semble,  y  fera  droit." 

M.  FERNANDES  se  trouve  quant  au  fond 
d'accord  avec  Lord  Phillimore,  mais  il  voudrait 
qu'on  ftt  dependre  le  droit  d'intervention  de  certaines 
conditions :  par  exemple,  il  faudrait  indiquer  que 
les  intents  en  jeu  doivent  6tre  des  interSts  legitimes. 

Le  PRESIDENT  croit  que  la  solution  de  la 
question  de  1'intervention  doit  6tre  emprunlee  au 
droit  commun;  il  propose  un  texte  base  sur  cette 
these  : 

,,Lorsqu'un  Etat  estime  que,  dans  un  differend, 
il  peut  e"tre  porte  atteinte  a  ses  droits,  cet  Etat 
peut  adresser  a  la  Cour  une  requete  aux  fins 
d'  intervention,  et  la  Cour  peut  y  donner  satis- 
faction ..." 

M.  ADATCI  propose  d'amender  le  texte  propose 
par  M.  Loder  en  y  remplacant  le  mot  ,,droit" 
par  le  mot  „ intere't". 

M.  DE  LAPRADELLE  demande  si  la  Cour, 
dans  sa  composition  normale,  sera  competente  pour 
connaitre  du  cas  des  tiers  intervenants,  bien  que 
ceux  ci  ne  soient  pas  representes  a  la  Cour  par 
un  de  leurs  nationaux. 

On  est  d'accord  pour  laisser  cette  question 
ouverte. 

Le  PRESIDENT  propose  la  nouvelle  formule 
suivante : 


vention  amounted  to  an  extension  of  the  principle 
of  res  judicata.  A  distinction  must  be  drawn 
between  intervention  based  upon  an  existing  interest, 
and  intervention  for  a  purely  potential  reason. 

M.  HAGERUP  said  he  thought  the  wording  of 
Article  23  was  satisfactory  as  far  as  it  went,  but 
that  it  was  incomplete.  An  addition  was  necessary, 
which  might  be  worded  as  follows : 

"  Every  signatory  State  shall  have  the  right  to 
intervene  in  the  proceedings.  If  it  exercises  this 
right,  it  shall  become  a  party  to  the  case  in  so 
far  as  the  res  judicata  is  concerned.  The  same 
shall  apply  to  any  State  whose  interests  are  affected 
by  the  case." 

M.  LODER  suggested  Article  48  of  the  Five 
Powers'  plan  in  the  same  connection. 

LORD  PHILLIMORE  suggested  the  following 
wording : 

"  Should  a  third  State  consider  that  a  dispute 
submitted  to  the  Court  affects  its  interests,  it  may 
request  to  be  allowed  to  intervene ;  the  Court  shall 
grant  permission  if  it  thinks  fit." 

M.  FERNANDES  agreed  with  Lord  Philli- 
more on  principle,  but  wished  to  make  the  right 
of  intervention  dependent  upon  certain  conditions ; 
for  instance,  it  should  be  stated  that  the  interests 
affected  must  be  legitimate  interests. 

The  PRESIDENT  thought  that  the  solution  of 
the  question  of  intervention  should  be  drawn  from 
common  law.  He  proposed  a  wording  based  on 
this  idea: 

"  Should  a  State  consider  that  its  rights  may 
be  affected  by  a  dispute,  it  may  request  the  Court 
to  grant  it  permission  to  intervene,  and  the  Court 
shall  accord  such  permission  ..." 


M.  ADATCI  suggested  to  amend  the  wording 
proposed  by  M.  Loder,  by  replacing  the  word 
"right"  by  the  word  "interest." 

M.  DE  LAPRADELLE  wished  to  know  whether 
the  Court,  with  its  normal  composition,  would  be 
competent  to  hear  the  suits  of  third  parties,  sup- 
posing that  the  latter  were  not  represented  on  the 
Court  by  a  judge  of  their  nationality. 

It  was  agreed  to  leave  this  question  open. 


The  PRESIDENT   proposed  to  following  new 
wording : 
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wLorsqu'un  Etat  estime  que  dans  un  differend 
un  inter€t  d'ordre  juridique  le  concernant  est  en 
cause,  il  peut  adresser  a  la  Cour  une  requ6te,  a 
fin  d'intervention.  La  Cour  decide." 

La  formule  du  President  est  adoptee  sauf 
r6daction.  Elle  formera  un  article  a  part  a  inserer 
avant  Tart.  23  originaire. 

Ce  dernier  article  est  adopte  sous  la  forme  suivante 
empruntee  a  M.  Asser  et  inspiree  par  1'article  84, 
de  la  Convention  de  1907: 

,,Lorsqu'il  s'agit  de  1'interpretation  d'une  Con- 
vention a  laquelle  ont  participe  d'autres  Etats  que 
les  parties  en  litige,  le  greffe  avertit  sans  delai  tous 
les  signataires. 

Chacun  d'eux  a  le  droit  d'intervenir  au  proces 
et  s'il  exerce  cette  faculte,  1'interpretation  contenue 
dans  la  sentence  est  egalement  obligatoire  a  son 
egard." 


M.  HAGERUP  s'est  oppose  a  1'expression  ,,au 
point  de  vue  de  la  chose  jugee"  dans  la  redaction 
originaire  de  1'article  23. 

Article   24. 

Cet  article  est  adopte  sans  discussion. 

M.  LODER  attire  1'attention  sur  1'apenju  des 
questions  laissees  encore  ouvertes  par  le  Comite 
et  qui  ont  et6  soumises  par  le  Secretariat ;  (voir 
annexe  au  proces-verbal  du  19  juillet,  matin;  256 
seance). 

II  croit  que  le  Comite  doit  discuter  au  moins 
le  point  qui  traite  de  1'etablissement  pour  la  Cour 
d'une  competence  en  matiere  de  droit  international 
prive. 

Le  PRESIDENT  fait  valoir  les  grandes  diffi- 
cultes  de  ce  probleme  et  recommande  qu'on  s'ab- 
stienne  de  1'aborder.  Les  membres  du  Comite  se 
rangent  a  1'avis  du  .President. 


"  Should  a  State  consider  that  it  has  an  interest 
of  a  legal  nature,  which  may  be  affected  by  the 
decision  in  the  case,  it  may  submit  a  request  to 
the  Court  to  be  permitted  to  intervene.  It  will 
be  for  the  Court  to  decide  upon  this  request." 

The  President's  formula  was  adopted,  subject 
to  amendments  in  wording.  It  would  be  a  separate 
article  to  be  inserted  before  the  original  Article  23. 

The  latter  Article  was  adopted  in  the  following 
terms,  borrowed  from  M.  Asser  and  based  on 
Article  84  of  the  Convention  of  1 907  : 

"  Whenever  the  construction  of  a  Convention  to 
which  States  other  than  those  concerned  in  the 
case  are  parties  is  in  question,  the  Registrar  shall 
notify  all  such  States  forthwith." 

Every  State  so  notified  has  the  right  to  intervene 
in  the  proceedings;  but  if  it  uses  this  right,  the 
construction  given  by  the  judgment  shall  be  as 
binding  upon  it  as  upon  the  original  parties  to 
the  dispute." 

M.  HAGERUP  objected  to  the  expression  "  will 
take  force  of  res  judicata"  (au  point  de  vue  de  la 
chose  jugee)  in  the  original  wording  of  Article  23. 

Article  24. 

This  article  was  adopted  without  discussion. 

M.  LODER  called  attention  to  the  summary 
of  questions  still  left  open  by  the  Committee, 
submitted  by  the  Secretariat;  (see  Annex  to  the 
Proces- Verbal  of  the  morning  of  July  igth;  25th 
meeting). 

He  thought  that  the  Committee  should,  at  any 
rate,  discuss  the  question  of  granting  the  Court 
a  Jurisdiction  in  private  International  Law. 


The  PRESIDENT  pointed  out  the  great  diffi- 
culty of  this  problem  and  recommended  that  they 
should  not  deal  wich  it.  The  members  of  the 
Committee  agreed  with  the  President. 


La  s6ance  est  levee  a  i  2.40  heures  de  1'apres-midi.         The  meeting  closed  at   12.40  p.  m. 


Le  President: 

(signd)  Brn.  DESCAMPS. 

Le  Secrttaire-Gdne'ral  : 

(signd)  D.  ANZILOTTI. 


The  President: 

(signed)  Brn.  DESCAMPS. 

The  Secretary-  General : 

(signed)  D.   ANZILOTTI. 
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ANNEXE    No.    i. 

LA  COUR  PERMANENTE  DE  JUSTICE  INTERNATIONALE.*) 

(Texte  revise  du  Comite  de  Redaction,  avec,  en  regard,  compte-rendu  des  deliberations 

du  Comite  du  19  juillet.) 

Article   i  er. 

Adopte.  Independamment  de  la  Cour  d' Arbitrage,  orga- 

M.    RICCI-BUSATTI    demande    que    le    mot     nisee  par  les  Conventions,  de  la  Haye  de  1899  et 

,,directement"   soit  explique  dans  le  rapport.  1907,  et  des  Tribunaux  speciaux  d'Arbitres,  aux- 

quels  les  Etats  demeurent  toujours  libres  de  Conner 
la  solution  de  leurs  differends,  il  est  institue,  con- 
formement  a  1' Article  14  du  Pacte  de  la  Societe 
des  Nations,  une  Cour  Permanente  de  Justice  In- 
ternationale, directement  accessible  aux  parties. 

CHAPITRE  I. 

Organisation  de  la  Cour. 

Article   2. 

Reserve. 

Mr.  ROOT  proposera  de  nouveau,  lorsque  la 
discussion  de  1'article  sera  reprise,  1'adoption  de 
la  redaction  Renault. 

Article  3. 

Adopte  (avec  des  additions  redactionnelles).  La  Cour  se  compose  de  quinze  membres :  onze 

juges  titulaires  et  quatre  juges  suppleants.  Le 
nombre  des  juges  titulaires  et  des  juges  supp!6ants 
peut  e~tre  6ventuellement  augmente  par  1'Assem- 
blee,  sur  la  proposition  du  Conseil  de  Societe  des 
Nations,  a  concurrence  de  quinze  juges  titulaires 
et  six  juges  supp!6ants. 

Article  4. 

Adopte  (avec  des  modifications  redactionnelles.)          Les  membres  de  la  Cour  sont  elus  pour  neuf  ans. 
Toutefois   les  deux  questions  suivantes  sont  re-        ,11s  sont  reeligibles. 
servees :  Us  restent  en  fonction  jusqu'a  leur  remplacement. 

,       •  ,i  Apres    ce    remplacement,    ils    continuent    de    con- 

1.  La    question   des  mges  elus  pour  remplacer  ....  f  .  . 

'   .     ,,  /,/  naitre  des  affaires  dont  us  sont  d6ia  saisis. 

un  juge  sorti,  decede,  etc. 

2.  La  question  de  savoir  a  quel  moment  com- 
mence   ;\  courir  la  p6riode  pour  laquelle  un  juge 
est  elu. 

II  a  etc  propose  de  transferer  1'article  4,  alineas 
2  et  3,  apres  1'article  12. 

*)  Le   present   document   a   etc  distribue  seulement  en  fran9ais;  il  en  est  de  mGme  pour  les  documents  alterieurs  du 

•ilre. 
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Article  5. 

R6serve. 

M.  HAGERUP  a  propos6  une  addition,  ren- 
voyant  aux  articles  6  etsuivants.  (Presentation,  etc.) 

M.  DE  LAPRADELLE  a  propos6  la  combi- 
nation de  1'article  4,  alinea  i,  avec  1'article  5, 
dans  la  redaction  suivante : 

,,Les  membres  de  la  Cour  sont  61us  pour  neuf 
ans  par  1'Assemblee  et  par  le  Conseil". 

LORD  PHILLIMORE  se  rallie  aux  idees  de 
M.  Hagerup  et  de  M.  de  Lapradelle,  et 
propose  la  redaction  suivante: 

,,Les  membres  de  la  Cour  sont  elus  par  1'As- 
semblee  et  par  le  Conseil  de  la  maniere  suivante. " 

Le  PRESIDENT  a  propose  la  redaction  sui- 
vante : 

,,Les  membres  de  la  Cour  sont  61us  par  1'As- 
semblee  et  par  le  Conseil  sur  une  liste  de  per- 
sonnes  presentee  par  les  groupes  nationaux  de  la 
Cour  d' Arbitrage." 

M.  DE  LAPRADELLE  propose  encore  cette 
redaction  transactionnelle : 

,,Les  membres  de  la  Cour  sont  elus  pour  neuf  « 
ans  de  la  maniere  suivante." 

Article  6. 
Reserv6,  sauf  1' alinea   ier  qui  est  adopte. 

M.  RICCI-BUSATTI  pose  la  question  de  savoir 
si  les  membres  non-nationaux  pour  un  certain  pays 
de  la  Cour  Permanente  d' Arbitrage  sont  vises  par 
le  texte. 

Mr.  ROOT  est  d'avis  que  la  maniere  de  d6- 
signer  les  Etats  qui  sont  autorises  a  faire  la  pre- 
sentation n'est  pas  assez  large,  d'autres  Etats  que 
ceux  mentionnes  &  1' Annexe  du  Pacte  devant  £tre 
invites.  LORD  PHILLIMORE  propose,  d'accord 
avec  Mr.  ROOT,  la  redaction  suivante: 

"  all  who  shall  hereafter  join  the  League." 

M.  RICCI BUSATTI  propose  la  formula  sui- 
vante : 

,,Chacun  des  Etats  faisant  partie  de  la  Societe 
des  Nations,  ou  mentionn6s  a  1' Annexe  du  Pacte." 

Article  7. 

Adopte.  Avant    de   proc6der   a   cette   designation   il  est 

L'expression   ,,a  la  majorite  des  voix"  doit  etre  recommand6  a  chaque  groupe  national  de  consulter 

biffee.  la   plus    Haute   Cour   de  Justice,   les  Facultes  de 

L'expression  ,,Groupes  nationaux"  doit  6tre  rem-  Droit  des  Universites,  et  les  Academies  ou  sections 
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placee  pour  s'accorder  avec  la  redaction  future  de 
1'article  6,  reserve. 


d' Academies    nationales  ou  intemationales,  vouees 
a  1'etude  du  droit. 


Article  8. 


Reserve. 


Mr.  ROOT  prefere  la  redaction  de  1'article  7 
du  projet  Root-Phillimore. 

M.  RICCI-BUSATTI  voudrait  renvoyer  la  ma- 
tiere  traitee  dans  cet  article  au  reglement  de  la  Cour. 

On  est  d'accord,  sur  la  proposition  de 
M.  HAGERUP,  d'ajouter  au  premier  alinea  de 
1'article  un  renvoi  a  1'article  1 1 ,  alinea  2 . 

A  cet  egard,  M.  DE  LAPRADELLE  propose 
la  redaction  suivante : 

.  . .  eligible  ,,sauf  1'exception  prevue  a  1'article    1 1 , 
paragraphe   2". 

Article  9. 


L'alinea  i  est  adopte  dans  la  redaction  suivante, 
proposee  par  M.  DE  LAPRADELLE: 

,,L'assemblee  et  le  Conseil  precedent,  ind6pen- 
,,damment  1'une  de  1'autre,  a  l'61ection,  d'abord  des 
,,juges  titulaires,  ensuite  des  juges  suppleants." 

Cet  alinea  formera  un  nouvel  article  9. 

Alinea  2  adopte  com  me  article  9  bis. 

Alinea  3  adopt6  comme  article  9  ter,  ier  alinea. 

Alinea  4  adopte  avec  des  modifications  de  re- 
daction, comme  article  9  ter,  2e  alinea. 


L'Assemblee  et  le  Conseil  precedent,  ind6pen- 
damment  1'une  de  1'autre,  a  1'election,  d'abord  des 
juges  titulaires,  ensuite  des  juges  suppleants. 

Article  9  bis. 

Dans  toute  election,  les  electeurs  veillent  a  ce  que 
les  personnes  appe!6es  a  faire  partie  de  la  Cour, 
non  seulement  reunissent  individuellement  les  con- 
ditions requises,  mais  assurent  dans  Pensemble  la 
representation  des  grandes  formes  de  civilisation 
et  des  principaux  systemes  juridiques  du  monde. 

Article  9  ter. 

Sont  6lus  ceux  qui  ont  reuni  la  majorit6  absolue 
des  voix  dans  1'Assemblee  et  dans  le  Conseil. 

Au  cas  ou  le  double  scrutin  de  1' Assemble  et 
du  Conseil  se  porterait  sur  plus  d'un  membre  de 
la  mSme  nationalite  le  plus  a"ge  est  seul  elu. 


Article    i  o. 


Adopte. 

Sur   la   proposition   de  LORD  PHILLIMORE 
le  mot  ,,scrutin"  est  substitue  par  le  mot  ..election". 


Si  apres  la  premiere  election  il  reste  encore  des 
sieges  a  pourvoir,  il  est  precede  de  la  m6me  ma- 
niere  a  une  seconde  election,  puis  a  une  troisieme. 


Article   1 1 . 


Alinea   ier  reserve. 


M.  ADATCI  s' oppose  a  1'adoption  dans  1'alinea 
d'un  nombre  limite  d'elections. 

M.  FERNANDES  fait  valoir  que  le  Conseil  et 
1'Assemblee  n'auront  pas  a  choisir  dans  une  liste 
proposee  par  le  comit6  de  mediation,  mais  a  adopter 
ou  rejeter  une  proposition  faite  par  le  comite. 


Alinea  2.  Peuvent  etre  portees  sur  cette  liste, 
a  I'unanimite,  toutes  personnes  satisfaisant  aux  con- 
ditions requises,  alors  m6me  qu'elles  n'auraient 
pas  figure  sur  la  liste  de  presentation  de  la  Cour 
d' Arbitrage. 
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En  vue  de  donner  satisfaction  a  cette  observation, 
M.  DE  LAPRADELLE  propose  de  rddiger  les 
deux  dernieres  lignes  du  premier  alinea  de  la 
maniere  suivante: 

,,ou  de  choisir  pour  chaque  siege  non  pourvu 
,,un  nom  a  presenter  a  1'adoption  separee  de  1'As 
,,semblee  et  du  Conseil". 

Pour  donner  satisfaction  a  1'opposition  de  M. 
ADATCI,  qui  voudrait  retourner  au  texte  de  1'article 
3  du  projet  Root— Philli  more,  M.  FERN  AN- 
DES propose  de  laisser  aux  deux  corps  le  choix 
du  moment  ou  la  mediation  doit  prendre  place. 

Alinea  2  adopte ;  centre  le  vote  de  M.  ALTAMIRA 
qui  renvoie  aux  d6clarations  faites  par  lui  lors  de 
la  discussion  de  1'article  correspondent  du  projet 
R  o  o  t —  Phillimore. 

Alinea  3  reserve. 

Mr.  ROOT  fait  valoir  que  le  delai  (de  3  jours) 
ne  peut  pas  e"tre  fixe  par  le  comite. 

Sur  la  proposition  de  M.  HAGERUP,  et  avant 
que  les  objections  de  Mr.  ROOT  aient  et6  formu- 
lees,  le  Comite  se  met  d'accord  qu'il  faut  ajouter 
a  1' alinea  une  disposition  tendant  a  departager-les 
voix  en  cas  de  partage  au  sein  de  la  Cour. 

Article  12. 
Supprime. 

Article  13. 
Transf6re  apres  1'article  25. 

La  redaction  de  1'article  est  laissee,  sauf  appro- 
bation par  le  Comite,  a  MM.  HAGERUP,  DE 
LAPRADELLE  et  FERNANDES. 

M.  HAGERUP  propose  1'amendement  suivant: 

,,Les  juges  toucheront  un  traitement  annuel  a 
fixer  par  1'Assemblee  de  la  Societe  des  Nations 
sur  la  proposition  du  Conseil.  Ce  traitement  ne 
peut  6tre  change  pendant  le  terme  du  mandat 
d'un  juge. 

Les  juges  suppleants  toucheront  pendant  1'exer- 
cice  de  leurs  fonctions,  une  indemnite  a  fixer  de 
la  m£me  maniere. 

Les  juges  titulaires  et  les  juges  suppleants  qui 
ne  resident  pas  au  siege  de  la  Cour  auront  droit 
a  une  indemnite  pour  frais  de  voyages  necessites 
par  1'exercice  de  leurs  fonctions." 

Sur  la  proposition  de  LORD  PHILLIMORE 
le  Comite  se  met  d'accord  pour  reconnaltre  que 
le  salaire  du  pr6sident  ne  doit  £tre  determine  que 
pour  3  ans. 
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MM.  ROOT  et  HAGERUP  s'opposent  centre 
la  fixation  du  traitement  des  suppliants  a  un  tiers 
de  celui  des  titulaires. 

Mr.  ROOT  et  LORD  PHILLIMORE  sont  en 
faveur  de  laisser  la  decision  dans  la  matiere  visee 
dans  1'alinea  3  a  la  Societe  des  Nations. 

II  est  constate  par  M.  LODER  que  le  regle- 
ment  vise  a  1'alinea  4  doit  Stre  fait  par  la  Societe 
des  Nations. 

La  question  du  traitement  a  donner  aux  juges 
nationaux  ad  hoc  est  soulevee. 

Article  19,  alinea  4,  doit  Stre  transfere  imme- 
diatement  apres  1'article  13. 


Article    1 4 . 
Adopte  avec  1'addition  d'un  nouvel  alinea  ainsi          L'exercice    de   toute    fonction   qui   releve  de  la 


concu : 

,,En  cas  de  doute,  la  Cour  decide." 

La  proposition  de  M.  DE  LAPRADELLE, 
d'ajouter  1'alinea  suivant : 

,,Quiconque    exerce    une   fonction   incompatible 
,,avec  la  qualite  de  membre  de  la  Cour  est  con- 
,,sidere  comme  demissionnaire", 
est  rejetee. 

La  n6cessite  d'expliquer  en  details  les  conside- 
rations qui  ont  abouti  a  1'adoption  de  cet  article 
est  reconnue,  a  cause  du  fait  que  la  formule  a 
et6  acceptee  en  seance  secrete  ou  il  n'y  avait  pas 
de  proces-verbal.  L' explication  peut  e~tre  fournie 
dans  le  rapport  (M.  Ricci-Busatti)  ou  sous 
forme  d'un  annexe  au  proces-verbal  (Lord  Phil- 
limore). 


direction  politique,  soit  nationale,  soit  Internationale, 
des  Etats,  est  incompatible  avec  la  qualite  de 
membre  de  la  Cour. 

En  cas  de  doute  la  Cour  decide. 


Article   1 5 . 


Adopte   (avec  une   modification  redactionnelle). 


Les  membres  de  la  Cour  ne  peuvent  exercer 
les  fonctions  d'agents,  de  conseils  ou  d'avocats 
dans  aucune  affaire  d'ordre  international. 

Us  ne  peuvent  participer  au  reglement  d'aucune 
affaire  dans  laquelle  ils  sont  ant6rieurement  inter- 
venus  comme  agents,  conseils  ou  avocats  de  1'une 
des  parties,  membres  d'un  Tribunal  national  ou 
international,  d'un  Tribunal  d'arbitrage,  d'une  Com- 
mission d'enquete,  ou  a  tout  autre  titre. 

En  cas  de  doute  la  Cour  d6cide. 


Article    16. 


Adopte. 


Les  membres  de  la  Cour  ne  peuvent  6tre  relev6s 
de  leurs  fonctions  que  si,  au  jugement  unanime 
des  autres  membres,  ils  ont  cess6  de  r6pondre 
aux  conditions  requises. 
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Le   Secretaire-General    en    est   officiellement  in- 
form6. 

Cette  communication  importe  vacance  de  siege. 

Article   17. 

Adopte.  En  dehors  de  leurs  propres  pays,  les  membres 

de  la  Cour  jouissent  des  me*mes  privileges  et 
immunites  que  les  Agents  diplomatiques. 

Article   18. 

Adopte   (avec  une  modification  redactionnelle).          Tout    membre   de  la  Cour  doit,  avant  d'entrer 

en  fonctions,  faire,  en  seance  publique,  une  decla- 
ration solennelle  de  sa  volonte  d'exercer  ses  attri- 
butions avec  impartiality  et  en  toute  conscience. 

Article   19. 

Adopte    (avec    une   modification  redactionnelle).          La    Cour  elit,  pour  trois  ans,  son  President  et 
Le  dernier  alinea  doit  etre  transfere  immediate-     son  Vice-President :  ils  sont  reeligibles. 
ment  apres  1'article   13,  a  sa  nouvelle  place  (voir         Elle  nomme  son  Greffier. 

ci-dessus).  La   fonction    de    Greffier    de  la  Cour  n'est  pas 

incompatible  avec  celle  de  Secretaire- General  de 
la  Cour  Permanente  d'Arbitrage. 

Article  20. 

Adopte.  Le  siege  de  la  Cour  est  fix6  a  la  Haye. 

Le  Pr6sident  et  le  Greffier  resident  au  siege  de 
la  Cour. 

Article  21. 

Adopte.  La  Cour  tient  une  session  chaque  annee. 

II  est  entendu  que  la  Cour  doit  se  reunir  chaque  Sauf  disposition  contraire  du  reglement  d'ordre 
annee  quand  meTne  il  n'y  aurait  pas  d'affaires  a  de  la  Cour,  cette  session  commence  le  1 5  juin,  et 
trailer.  continue  tant  que  le  r61e  n'est  pas  epuise. 

Le  President  convoque  la  Cour  en  session  extra- 
ordinaire quand  les  circonstances  1'exigent. 

Article  22. 

Les  alin6as   i   et  5  sont  adoptes.  Sur  la  propo-  La  Cour  exerce  ses  attributions  en  stance  pleniere. 

sition  de  LORD  PHILLIMORE,  le  comit6  se  met  Si  la  pr6sence  de  neuf  juges  titulaires  n'est  pas 

d'accord  pour  faire  de  ces  deux  alin6as  un  nouvel  assuree,    ce    nombre    est    parfait    par    1'entree    en 

article  (22).  fonction  des  juges  suppleants. 

Les  alineas  2,  3,  4  sont  reserves.  A  propos  de  ces 
alineas  M.  FERNANDES  a  repris  son  amendement 
aux  articles  25  et  2 6  du  projet  R o o t — Phi  1 1  i m o r e. 

Cet  amendement  fut,  lors  de  la  discussion  cle 
ces  textes,  renvoye  a  la  seconde  lecture.  II  vise 
l'elargissement  du  r61e  des  juges  suppleants. 

Article  23. 

Adopte     (contre     1'abstention    de    M.    Ricci-         Les    suppleants    sont   appeles    dans    1'ordre   du 
Busatti).  tableau. 
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Les  mots  :  ,,du  nombre  d'ordre  des  voix  obtenues  Le  tableau  est  dresse  par  la  Cour,  en  tenant 
au  dernier  scrutin ;  enfin,  a  egalite  de  voix,  par"  compte,  d'abord  de  la  priorite  d' Election  et  ensuite 
sont  biffes.  de  I'ajiciennete  d'age. 

Article  24. 

Adopte.  En   vue  de  la  prompte  expedition  des  affaires, 

La   phrase    ,,si    les    parties    le   demandent"  est     la   Cour   compose   annuellement   une  chambre  de 

ajoutee.  trois   juges,    specialement    consacree    au  jugement 

des  affaires  en  procedure  sommaire,  si  les  parties 
le  demandent. 

La  question  visee  ci-dessus  au  point  2   de  1'art  4  est  reprise. 

Le  PRESIDENT  propose  le  texte  suivant: 

,,11  est  pourvu  aux  sieges  devenus  vacants  du 
terme  des  fonctions,  de  deces,  de  retraite  ou  pour 
toute  autre  cause,  selon  la  methode  suivie  pour 
la  premiere  election  de  1' ensemble  des  juges. 

Le  juge  suppleant  qui  prend  la  place  d'un 
juge  titulaire  devenue  vacante,  acheve  son  mandat. 
Le  mandat  de  9  ans  commence  a  courir  a  la 
date  de  cet  achevement." 

LORD  PHILLIMORE  explique  ainsi  le  systeme 
propose : 

L  election  du  nouveau  juge  est  faite  selon  la 
methode  adoptee  pour  1'election  de  1'ensemble  des 
juges. 

Un  juge  suppleant  est  61u  de  la  meme  maniere. 
Le  nouveau  juge  prend  la  place  du  juge  sorti  pour 
le  reste  du  mandat  de  celui-ci ;  de  meme  pour  le 
juge  suppleant  remplacant  un  juge  suppleant  sorti.  II 
y  aurait  done  de  nouvelles  elections  tous  les  neuf  ans. 

Cette  methode  est  acceptee  sauf  redaction. 

Article  25. 
Le  PRESIDENT  propose  le  texte  suivant: 

1.  Lorsque  la  Cour  renferme  un  juge  titulaire 
de  la  nationality  de  chacune  des  parties  en  cause, 
ces  juges  conservent  le  droit  de  si6ger  dans  1' af- 
faire dont  la  Cour  est  saisie. 

2.  Si  la  Cour  ne  renferme  qu'un  juge  titulaire 
de  la  nationality  d'une  seule  des  parties  en  cause, 
1'autre  partie  designe  pour  sieger,  parmi  les  juges 
suppleants,  tin  juge  de  sa  nationalite,  s'il  en  existe. 
S'il  n'en  existe  pas,  elle  choisit  un  juge,  de  prefe- 
rence parmi  les  personnes  qui  ont  ete  1'objet  d'une 
presentation  de  la  part  des  groupes  nationaux  de 
la  Cour  d'Arbitrage. 

3.  Si  la  Cour  ne  renferme  aucun  juge  titulaire 
de    la    nationality    des    parties    en    cause,  chacune 
de    ces    parties    precede    a    la    designation   ou  au 
choix  d'un  juge  de  la  me"me  maniere  que  dans  le 
cas  precedent. 
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4.  Lorsque  plusieurs .parties  font  cause  commune, 
elles    ne   peuvent   cosigner   ou  choisir  qu'un  seul 
juge  de  commun  accord. 

5.  Les  juges  designes  ou  choisis  comme  il  est 
dit   ci-dessus,    doivent   satisfaire   aux  prescriptions 
des  articles,   2,   14,   15,    18,   22  du  present  statut. 
Us  statuent  sur  un  pied  d'6galit6  avec  leurs  collegues. 

Ce  texte  est  adopt6  comme  partie  du  texte  pre- 
pare par  le  comit6  de  redaction,  et  puis  reserve. 

Ici  entrent  1'article  1 3  et  1'article  1 9,  alinea  4  ; 
voir  ci-dessus. 

Article  26. 

Adopte  (contre  le  vote  de  M.  Rice i-Busatti).         Les    frais    de   la    Cour   sont    supportes   par   la 

Societe  des  Nations. 

M.  HAGERUP  souleve  la  question  de  la  situa- 
tion des  Etats  qui  ne  sont  pas  Membres  de  la 
Societe  des  Nations  et  qui  n'ont  pas  adher6  a  la 
convention  6tablissant  la  Cour.  Ces  Etats  sont  vis6s 
par  le  projet  de  redaction  seulement  dans  les  cas 
qui  rentrent  sous  1'article  1 7  du  Pacte. 

M.  RICCI-BUSATTI,  support  par  M.  HAGE- 
RUP, propose  la  suppression  de  1'article. 

Mr.  ROOT  pense  que  1'article  1 7  couvre  tous 
les  cas. 

M.  DE  LAPRADELLE  propose  le  nouveau 
texte  suivant: 

,,Les  frais  de  la  Cour  seront  supportes  par  la 
Societ6  des  Nations  de  la  maniere  que  I'Assemblee 
decidera  sur  la  proposition  du  Conseil". 

CHAPITRE  II. 
La  competence  de  la  Cour. 

Article   27. 

Alinea   ier  est  adopte.    Les  alineas  suivants  sont         La  Cour  connatt  des  litiges  entre  Etats. 
supprimes. 

La  discussion  a  port6  sur  la  definition  de  1'idee 
de  la  representation  de  particuliers  par  un  Etat. 

Le  PRESIDENT   a   propos6  le  texte  suivant: 

,,La  Cour  ne  connait  que  de  litiges  entre  Etats. 
Mais  un  Etat  peut  saisir  la  Cour  de  demandes 
concernant  des  droits  qu'il  fait  valoir  en  faveur 
de  ses  ressortissants,  ou  des  ressortissants  d'un 
protectorat  ou  meme  d'un  autre  Etat  a  la  protection 
duquel  il  est  habilitd  par  trait6." 

Apres  discussion  le  president  propose  la  formule 
suivante : 
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,,Mais  un  Etat  peut  saisir  la  Cour  des  demandes 
,,en  faveur  de  personnes  dont  la  protection  lui 
,,incombe  ou  a  la  protection  desquelles  il  est 
.,habilite  par  traite." 

Apres  le  President  propose  encore  le  texte 
suivant : 

,,La  Cour  connait  de  litiges  entre  Etats.  Nulle 
reclamation  d'un  particulier  centre  un  Etat  etranger 
ne  peut  venir  devant  la  Cour  que  si  un  Etat  prend 
fait  et  cause  pour  ses  nationaux  ou  pour  d'autres 
personnes  dont  la  protection  lui  appartient  en  droit." 

Le  President  souleve  la  question  d'un  locus 
standi  'special  pour  la  Societ6  des  Nations  et  ses 


organes. 


II  propose  une  formule  aux  termes  de  laquelle 
1'Etat  sera  toujours  le  dominns  litis. 

M.  DE  LAPRADELLE  suggere  1'idee  de  baser 
la  redaction  sur  la  conception  de  la  protection 
diplomatique. 

Mr.  ROOT  s' oppose  contre  cette  formule  qui 
lui  semble  trop  large. 

LORD  PHILLIMORE  propose  de  proceder 
par  enumeration. 

Le  Comite  decide  par  un  vote  formel  de  ne  point 
completer  1'article  17,  alinea  ier,  dans  le  sens 
propose  par  le  President. 

Article  28. 


Adopte  (contre  le  vote  de  M.  de  Lapradelle). 

M.  HAGERUP  avait  propos6  1'amendement 
suivant  (addition  au  texte  originaire) : 

,,Les  conditions  sous  lesquelles  la  Cour  est  acces- 
sible aux  Etats  qui  ne  sont  pas  Membres  de  la 
Societe  des  Nations,  sont  fixees  par  le  Conseil 
de  cette  Societe." 

Le  PRESIDENT  a  propose  la  formule  suivante : 
,,La  Cour  est  accessible  aux  „  Membres  de  la 
Societe  des  Nations  et  aux  Etats  mentionnes  a 
1'Annexe  du  Pacte  de  cette  Societe.  Les  condi- 
tions sous  lesquelles  la  Cour  est  accessible  aux 
Etats  qui  ne  sont  pas  Membres  de  la  Societe 
des  Nations  sont  fixees  par  le  Conseil  de  cette 
Societe  en  conformit6  avec  1'article  1 7  du  Pacte. " 

M.  DE  LAPRADELLE,  d'accord  avec  LORD 
PHILLIMORE,  a  propose  la  formule  suivante: 

,,La  Cour  est  ouverte  aux  Membres  de  la  Societ6 
des  Nations  et  aux  Etats  mentionnes  a  1'Annexe. 
Elle  est  accessible  aux  autres  Etats  aux  conditions 
sous  lesquelles  la  Cour  est  ouverte  aux  Etats  qui 
ne  sont  pas  Membres  de  la  Societe  des  Nations 
fixees  par  le  Conseil." 


La  Cour  est  ouverte  aux  Etats  Membres  de  la 
Soci6t6  des  Nations. 

Elle  Test  de  me~me  aux  Etats  mentionnes  a 
1'Annexe  au  Pacte  de  la  Societe  des  Nations. 

Elle  est  aussi  accessible  aux  autres  Etats. 

Les  conditions  auxquelles  elle  est  ouverte  ou 
accessible  aux  Etats  qui  ne  sont  pas  Membres  de 
la  Soci£t6  des  Nations  sont  regimes  par  le  Conseil, 
en  tenant  compte  de  1'article  1 7  du  Pacte. 
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Lord  Phillimore  a  propose  le  m6me  texte 
sauf  le  mot  ,,reglees"  au  lieu  de  ,,fix6es"  dans  la 
premiere  partie. 

Le  PRESIDENT  propose  1'addition  suivante  au 
texte  propose  par  Lord  Phillimore:  ,,en  tenant 
compte  de  1'article  1 7  du  Pacte  de  la  Societe  des 
Nations. " 

Article 

Adopte  (avec  certaines  modifications  et  centre 
le  vote -de  M.  Ricci-Busatti  et  1'abstention  de 
M.  Altamira.) 

M.  ADATCI  propose  1'amendement  suivant : 
,,La    Cour    est    competente  pour  connattre  des 

differends  entre  Etats,  conformement  a  1'article  14 

du  Pacte  de  la  Soci6te  des  Nations". 

Get  amendement  est  rejete  en  vertu  de  1'adop- 

tion  de  1'article. 

Le  PRESIDENT  propose  1'addition  suivante  a 
1'alinea  ier:  ,,et  sauf  acception  par  les  parties 
d'une  autre  juridiction." 

Get  amendement  n'est  pas  adopte  a  cause  de 
1'expression  deja  donnee  a  1'article  ier  de  la  mfime 
idee. 


Le  PRESIDENT  propose  la  redaction  suivante 
de  1'alinea  ier: 

,,Entre  Etats  Membres  de  la  Societe  des  Nations, 
la  Cour  statue  sans  convention  sp6ciale  sur  les 
differends  d'ordre  juridique,  c'est  a  dire  ceux  qui 
ont  pour  objet." 

Cette  formule  est  adoptee,  sauf  suppression  des 
des  mots  ,,c'est  a  dire  ceux". 

M.  RICCI-BUSATTI  propose  1'amendement  sui- 
vant au  dernier  alinea  du  no.  i"; 

wLa  Cour  connait  egalement  de  tous  differends 
de  quelque  nature  qu'ils  soient,  qui  lui  sont 
soumis  par  la  convention,  soit  generale,  soit  spe- 
ciale,  des  parties." 

Cet  amendement  est  adopte. 

Sur  une  proposition  de  M.  RICCI-BUSATTI, 
reprise  par  M.  ADATCI,  apres  le  rejet  de  son 
amendement  principal,  la  disjonction  da  statut  de 
la  Cour  de  toute  la  question  de  sa  competence 
est  mise  aux  voix. 

Cette  proposition  est  rejetee. 

M.  DE  LAPRADELLE  propose  de  substituer 
dans  le  numero  2  de  1'article  29  les  mots  ,,dans 
les  categories  ci-dessus  visees"  par  les  mots  ,,dans 
sa  competence". 

La  proposition  est  rejetee.  II  est  expressement 
entendue  que  le  no.  2  (alinea  4)  de  1'article  29 
doit  restar  tel  quel. 


29. 

Entre  Etats  Membres  de  la  Soci6te  des  Nations 
la  Cour  statue  sans  convention  speciale  sur  les 
differends  d'ordre  juridique,  qui  ont  pour  objet: 

a.  L'interpretation  d'un  traite; 

b.  Tout  point  de  droit  international ; 

c.  La  realit6  de  tout  fait,  qui,  s'il  etait  etabli, 
constituerait    la   violation    d'un   engagement 
international ; 

d.  La  nature  ou  1'etendue  de  la  reparation  due 
pour  la  rupture  d'un  engagement  international ; 

e.  L'interpretation  d'une  sentence  rendue  par  la 
Cour. 


La  Cour  connait  egalement  de  tous  differends 
de  quelque  nature  qu'ils  soient,  qui  lui  sont 
soumis  par  la  convention,  soit  gen6rale,  soit 
speciale,  des  parties. 

2.  En  cas  de  contestation  sur  le  point  de 
savoir  si  un  differend  rentre,  oui  ou  non,  dans 
les  categories  ci-dessus  visees,  la  Cour  decide. 
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Reserve.  Article  30. 

LORD  PHILLIMORE  a  propose  de  substituer 
aux  deux  derniers  membres  de  phrase  la  formule 
suivante : 

,,Si  par  un  engagement  les  parties  ont  accepte 
cette  competence". 

Cet  amendement  n'est  pas  adopt6. 

LORD  PHILLIMORE  propose  une  nouvelle 
redaction : 

,,Lorsqu'une  partie  denie  competence  a  la  Cour, 
il  appartient  a  celle-ci  de  statuer  sur  ce  point  en 
ordre  prejudiciel." 

Cet  amendement  n'est  pas  non  plus  adopt6.  M. 
RICCI-BUSATTI  a  fait  valoir  que  1'article  30 
rentre  dans  le  no.  2  de  1'article  29.  M.  DE  LA- 
PRADELLE  a,  dans  ces  circonstances,  retir6  1'arti- 
cle 30  et  LORD  PHILLIMORE  et  M.  LODER 
en  ont  propose  la  suppression. 

La  reserve  est  faite  sur  la  proposition  du  Presi- 
dent dans  1'intention  expresse  de  permettre  aux 
membres  de  se  rendre  compte  si  1'article  est  vrai- 
ment  inutile. 

Article  31, 

Adopte. 

M.  RICCI-BUSATTI  s'oppose  contre  la  diffe- 
rence d'expression  entre  les  nos.  i  et  2  dont  le 
dernier  dit  ,,acceptee  comme  loi"  tandis  que  le 
premier  dit  que  les  regies  doivent  6tre  expresse- 
ment  reconnues  par  les  parties. 

II  vote  contre  le  no.    2. 


Dans  les  limites  de  sa  competence,  telle  qu'elle 
est  determinee  par  1'article  29,  la  Cour  applique 
successivement : 


Le  PRESIDENT  propose  1'addition  suivante 
au  no.  4 : 

,,Comme  moyens  auxiliaires  de  la  determination 
des  regies  de  droit." 

L'alinea  etant  mis  aux  voix  avec  cette  addition, 
M.  DE  LAPRADELLE  vote  contre. 

II  declare  qu'il  considere  qu'il  n'est  pas  possible 
de  fixer  la  source  de  droit  visee  sous  no.  4,  d'une 
maniere  distincte  des  conventions  internationales, 
de  la  coutume,  des  principes  gen6raux  du  droit. 

Article  32. 


i  .  Les  conventions  internationales,  soit  generates, 
soit  speciales,  etablissant  des  regies  expressement 
reconnues  par  les  Etats  en  litige; 

2.  La  coutume  Internationale,  attestation   d'une 
pratique  commune,  acceptee  comme  loi; 

3.  Les    principes    generaux    de    droit    reconnu 
par  les  nations  civilisees  ; 

4.  Les    regies    de   droit    qui    se    degagent    des 


decisions  judiciaires  et  de  la  doctrine  des  publicistes 
les  plus  qualifies  des  differentes  Nations,  comme 
moyens  auxiliaires  de  la  determination  des  regies 
de  droit. 


Adopte. 

Des  objections  soulevees  par  Mr.  ROOT  contre 
le  droit  pour  la  Cour  de  donner  des  avis  consul- 
tatifs  dans  des  differends  actuellement  nes,  ont 
ete  ecartees  par  des  arguments  tires  de  1'article 
13  du  Pacte. 


La  Cour  donne  son  avis  sur  tout  point  ou  tout 
differend  d'ordre  international  qui  lui  est  soumis 
par  le  Conseil  ou  par  1'Assemblee. 

Lorsque  la  Cour  donne  son  avis  sur  un  point 
d'ordre  international,  ind6pendamment  de  tout  dif- 
ferend actuellement  ne,  elle  constitue  une  Commis- 
sion speciale  de  trois  a  cinq  membres. 

Lorsqu'elle  donne  son  avis  sur  une  question  qui 
fait  I'objet  d'un  differend  actuellement  ne,  elle 
statue  dans  les  me"mes  conditions,  que  s'il  s'agis- 
sait  d'un  litige  porte  devant  elle. 
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ANNEXE  No.   2. 

Memoire   de  M.   Hagerup  concernant  la  question 

visee  a  Tart.  43  du  projet  des  Cinq 

Puissances  neutres. 

Lorsque  la  partie  assignee  devant  une  Cour  ne 
se  presente  pas  £  la  Cour,  les  legislations  differentes 
ont  adopte  des  differents  systemes  dont  les  princi- 
paux  sont  les  suivants.  Pour  mieux  elucider  ces 
differences  prenons  un  exemple. 

Supposez  que  le  demandeur  pretend  d'avoir 
livre  des  marchandises  a  la  partie  adverse.  D'apres 
Tun  systeme,  la  Cour  n'a  pas  a  demander  des 
preuves  pour  le  fait  de  la  livraison  des  marchan- 
dises, mais  seulement  a  rechercher  si,  en  droit  et 
en  justice,  le  fait  e'st  une  base  suffisante  pour  les 
conclusions  du  demandeur.  D'apres  1'autre  systeme 
le  demandeur  a  —  me"me  dans  1'absence  de  la 
partie  adverse  —  a  prouver  la  livraison  des  marchan- 
dises. Ce  dernier  systeme  est  le  systeme  anglais. 
Le  premier  systeme  est  le  systeme  continental 
adopte  —  avec  quelques  modifications  legeres  — 
dans  les  codes  de  procedure  civile  les  plus  recents. 
C'est  aussi  le  systeme  adopte  par  1'article  43  du 
projet  des  Cinq  Puissances  Neutres.  Le  texte  de  ce 
projet  se  trouve  aussi  dans  le  projet  des  commissions 
premieres  des  trois  pays  du  Nord.  II  a  ete  propos6 
par  moi  au  sein  de  ces  commissions  et  sur  le  sens 
de  ce  texte  il  ne  peut  pas  y  avoir  de  doute. 

Ce  systeme  est  en  general  recommande  par  la 
science  contemporaine,  parce  que  1'autre  systeme 
soumet  le  demandeur  au  desavantage  de  devoir 
prouver  me'me  des  fails  que  la  Partie  adverse  ne 
pourrait  pas  en  bonne  foi  contester  si  elle  s'etait 
presentee  devant  la  Cour.  Cependant,  on  a  fait 
valoir  que  ce  systeme  ne  donne  pas  satisfaction 
aux  exigences  des  rapports  internationaux.  Ce  n'est 
pas,  dit-on,  conforme  a  la  dignite  des  Etats  souve- 
rains  qu'un  Etat  puisse  unilateralement  assigner 
un  autre  Etat  et  dans  1'absence  de  la  Partie  adverse 
puisse  demander  que  la  Cour  admette  sans  preuve 
tout  fait  allegue  par  lui. 

Je  m'incline  devant  cette  consideration.  Seulement, 
je  ne  peux  pas  me  rallier  a  un  texte  qui  oblige 
la  Cour  de  demander  en  tout  cas  des  preuves 
pour  les  faits  invoques  par  le  demandeur.  II  peut 
y  avoir  des  faits  notoires  (c.  a.  d.  des  faits  que 
chaque  personne  dans  la  situation  de  juges  con- 
nait)  et  il  se  peut  aussi  que  pour  d'autres  raisons, 
dans  1'espece,  la  Cour  trouve  une  preuve  superflue. 
Je  crois  qu'on  doit  laisser  &  la  Cour  une  libre 
appreciation  des  circonstances.  Pour  cette  raison 
je  prefere  —  apres  mfire  reflection  -  -  la  formule 
proposee  en  premier  lieu  par  M.  le  Rapporteur 
avec  la  modification  de  la  redaction  adoptee  par  lui. 


ANNEX   No.   2. 

Memorandum  of  M.  Hagerup  concerning  the  question 

raised  in  article  43  of  the  Scheme  of  the 

Five  Neutral  Powers. 

To  meet  the  case  which  arises  from  the  non- 
appearance  of  the  defendant  before  a  Court,  different 
methods,  of  which  the  following  are  the  principal, 
have  been  adopted  in  different  systems  of  law. 

As  an  example  to  make  these  differences  clearer,  let 
us  suppose  that  the  plaintiff  claims  to  have  delivered 
goods  to  the  other  party.  According  to  one  system, 
the  Court  must  not  demand  proofs  of  the  fact  that 
the  goods  were  delivered,  but  only  to  consider 
whether  in  law  and  justice  the  fact  is  a  sufficient 
basis  for  the  conclusions  of  the  plaintiff.  According 
to  the  other  system  the  plaintiff  is  called  upon  — 
even  in  the  absence  of  the  other  party  --to  prove 
that  the  goods  were  delivered.  The  latter  is  the 
English  system.  The  former  is  the  continental 
system,  adopted — with  some  slight  modifications — 
in  the  most  recent  codes  of  civil  procedure.  It  is 
also  the  system  formulated  in  Article  43  of  the 
Scheme  of  the  Five  Neutral  Powers.  The  text 
of  this  Scheme  is  also  embodied  in  the  scheme 
of  the  first  Commissions  of  the  three  Northern 
Countries.  It  was  proposed  by  me  at  the  sittings 
of  these  Commissions  and  there  can  be  no  doubt 
as  to  the  meaning  of  this  text. 

This  system  is  generally  recommended  by  modern 
expert  opinion,  because  the  other  system  places 
the  plaintiff  under  the  disadvantage  of  having  to 
prove  even  such  facts  as  the  other  party  could 
not  in  good  faith  dispute  if  he  had  presented  himself 
before  the  Court.  Nevertheless,  it  is  claimed  that 
this  method  does  not  satisfy  the  demands  of  inter- 
national relations.  The  claim  is  put  forward  that 
it  is  not  in  conformity  with  the  dignity  of  sovereign 
States  that  a  State  should  unilaterally  be  able  to' 
summon  another  State  and  should,  in  the  absence 
of  the  other  party,  be  in  a  position  to  demand 
that  the  Court  should  admit  without  proof  any 
allegation  made  against  that  other  party. 

I  admit  the  force  of  this  consideration.  But  I 
cannot  agree  to  a  text  which  makes  it  necessary 
for  the  Court  in  every  case  to  demand  proofs  of 
the  facts  brought  forward  by  the  plaintiff.  There 
may  be  well-known  facts  (i.  e.  facts  known  to  every 
person  in  the  position  of  a  judge) ;  and  also  for 
other  reasons  the  Court  may  possibly  consider 
proof  superfluous.  I  hold  that  the  Court  should 
be  given  free  powers  to  appraise  the  circumstances. 
For  this  reason,  after  careful  consideration,  I  prefer 
the  formula  first  proposed  by  your  Rapporteur,  but 
with  his  modification  of  the  drafting. 
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ANNEXE    No.  3. 

Atnendement  concernant  une  procedure  pour 

suppleer  a  celle  des  interdits,  par 

M.  Raoul  Fernandes. 

On  ne  saurait  pretendre  que  la  procedure  or- 
dinaire, telle  que  le  projet  1'institue,  peut  convenir 
a  tous  les  differends  eventuels  entre  des  Etats. 

L' action  judiciaire,  selon  la  penetrante  analyse 
de  Savigny,  est  une  reaction  du  droit  viole,  qui, 
etant  specifique,  doit  assumer,  pour  atteindre  son 
but,  la  nature  et  la  forme  commandees  par  le 
caractere  du  droit  lui-me"me. 

Les  Etats,  dans  leurs  rapports  avec  les  choses, 
soil  dans  le  domaine  patrimonial  a  titre  public  ou 
a  titre  priv6,  soit  dans  le  domaine  de  la  souve- 
rainet6  territoriale,  exercent  de  jure  ou  de  facto  la 
possession,  dont  1'objet  est  tant6t  une  chose,  tant6t 
la  jouissance  d'une  servitude  et  souvent,  en  dehors 
de  toute  id6e  de  propri6t6,  1'ensemble  des  pou- 
voirs  politiques  constitutifs  de  la  souverainete. 

Ce  rapport  juridique  est  r6gle  en  droit  inter- 
national d'apres  les  principes  empruntes  au  droit 
romain. 

Or,  dans  le  droit  romain  la  protection  posses- 
soire,  comprenant  la  possession  des  choses  et  la 
quasi- possession  des  servitudes,  etait  assuree  par 
les  interdits,  dont  la  procedure  a  ete  adoptee  par 
le  droit  judiciaire  des  nations  modernes  comme 
une  necessite  sine  qua  non  du  regime  economique 
base  sur  la  propriete,  telle  que  nous  1'avons  herit6e 
des  Remains. 

Dans  les  rapports  internationaux  aussi  bien  que 
dans  les  relations  nationales,  la  defense  judiciaire 
de  la  possession  en  dehors  du  rite  des  actions 
possessoires  est  une  impossibilit6  logique,  tout 
au  moins  en  ce  qui  concerne  la  possession  ou 
quasi-possessio  retinenda,  avec  son  double  caractere 
de  r6pression  immediate  du  trouble  de  la  posses- 
sion et  d'exclusion  de  toute  controverse  basee  sur 
la  propriet6. 

Cependant,  quoique  convaincus  que  la  juridiction 
internationale  sera  tres  imparfaite  tant  qu'elle  n'ad- 
mettra  pas  1'action  possessoire  dans  le  cadre  infran- 
chissable  trace  par  la  fonction  juridique  de  1'institut 
de  la  possession,  nous  nous  rendons  compte  qu'il 
y  a  des  etapes  a  franchir  et  qu'il  serait  peut  Stre 
impolitique  de  placer  la  Cour  des  a  pr6sent  dans 
1'obligation  de  s'engager  dans  des  procedures 
comportant  une  voie  ex6cutoire  immediate  et  de- 
pourvue  de  souplesse. 

Mais,    d'autre  part,  il  nous  semble  possible  de 


ANNEX    No.   3. 

Amendments  regarding  a  procedure  to  take  the 

place  of  the  procedure  of  interdicts,  by 

M.  Raoul  Fernandes. 

The  ordinary  procedure  established  by  the  scheme 
can  hardly  be  considered  applicable  to  all  disputes 
which  might  arise  between  States. 

Legal  action  is,  according  to  Savigny's  profound 
analysis,  a  reaction  of  the  law  that  has  been  violated, 
a  reaction  which,  being  of  a  specific  nature,  must, 
in  order  to  attain  its  end,  assume  the  character 
and  form  prescribed  by  the  nature  of  the  law  itself. 

In  their  relations  with  things,  States,  whether 
as  subjects  of  private  or  public  property,  or  in 
the  sphere  of  territorial  sovereignty,  exercise  dejure 
or  de  facto  possession,  sometimes  over  things, 
sometimes  over  servitudes  and  often — outside  anv 

J 

conception  of  property — with  regard  to  the  com- 
plex of  political  powers  which  constitute  sovereignty. 

In  international  law,  these  legal  relations  are 
based  on  principles  borrowed  from  Roman  Law. 

In  Roman  Law,  possessory  protection,  including 
the  possession  of  things  and  the  quasi-possession 
of  servitudes,  was  assured  by  interdicts,  and  the 
interdict  procedure  was  adopted  by  the  laws  of 
modern  nations  as  a  sine  qua  non  of  an  economic 
system  based  on  property,  such  as  we  have  in- 
herited from  the  Romans. 

In  international,  as  well  as  national,  relations, 
any  legal  defence  of  possession — apart  from  the 
procedure  of  possessory  actions — is  a  logical  im- 
possibility, at  least  in  the  matter  of  the  possession 
or  quasi-possessio  retinenda  in  its  double  character 
as  immediately  repressing  interference  with  posses- 
sion and  as  excluding  all  controversy  based  on 
rights  of  ownership. 

Although  we  are  aware  that  international  juris- 
diction will  be  far  from  perfect  as  long  as  it  does 
not  admit  possessory  action  within  the  strictly- 
defined  limits  formed  by  the  legal  characteristics 
of  possession,  we  realise  that  this  can  only  be  done 
by  degrees,  and  that  it  would,  perhaps,  be  inex- 
pedient to  burden  the  Court  at  the  outset  with  the 
duty  of  undertaking  procedures  which  would  entail 
a  course  of  direct  executory  action,  devoid  of 
elasticity. 

On  the  other  hand,  it  would  seem  possible  to 
meet  the  need  in  question,  to  some  extent  at  least, 
by  adopting  a  compromise  which  already  exists 
in  Article  4  of  the  Treaty  of  October  13th  1914, 
between  the  United  States  of  America  and  Sweden, 
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parer  dans  une  certaine  mesure  au  besoin  dont 
il  est  question  en  nous  inspirant  d'un  expedient 
d6ja  adopte  par  1'article  4  du  Trait6  du  1 3  Octobre 
1914,  passe  entre  les  Etats-Unis  d'Am6rique  et 
la  Suede  pour  le  reglement  pacifique  des  litiges, 
et  dont  le  texte  est  le  suivant: 

,,Dans  le  cas  ou  la  cause  du  differend  consis- 
terait  en  actes  d£termin£s  deja  effectues  ou  sur 
le  point  de  1'eMre,  la  Commission  indiquera,  dans 
le  plus  bref  delai  possible,  quelles  mesures  con- 
servatoires du  droit  de  chacun,  devraient,  selon 
son  avis,  £tre  prises  a  litre  provisoire  et  en  atten- 
dant le  d6pot  de  son  rapport." 

En  1'adaptant  a  la  jurisdiction  de  la  Cour,  nous 
suggerons  le  texte  suivant,  comme  amendement 
au  chapitre  de  la  procedure. 

Article:  ,,Dans  le  cas  ou  la  cause  du  differend 
consiste  en  actes  determines  d6ja  effectues  ou  sur 
le  point  de  1'etre,  la  Cour  pourra  ordonner,  dans 
le  plus  bref  delai,  a  titre  provisoire,  des  mesures 
conservatoires  adequates,  en  attendant  le  jugement 
definitif". 

(sign*}  R.  FERNANDES. 


regarding  the  peaceful  settlement  of  disputes.  The 
text  of  the  Article  reads  as  follows: 

"In  case  the  cause  of  the  dispute  should  consist 
of  certain  acts  already  committed,  or  about  to  be 
committed,  the  Commission  shall,  as  soon  as  possible, 
indicate  what  measures  to  preserve  the  rights  of 
each  party  ought,  in  its  opinion,  to  be  taken  pro- 
visionally, and  pending  the  delivery  of  the  report. " 

In  order  to  adapt  this  text  to  the  jurisdiction 
of  the  Court,  we  would  suggest  the  following,  as 
an  amendment  to  the  Chapter  on  Procedure. 

Article:  "  In  case  the  cause  of  the  dispute  should 
consist  of  certain  acts  already  committed  or  about 
to  be  committed,  the  Court  may,  provisionally  and 
with  the  least  possible  delay,  order  adequate  pro- 
tective measures  to  be  taken,  pending  the  final 
judgment  of  the  Court." 

(signed)  R.  FERNANDES. 
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29'EME  SEANCE  (non-publique), 

tenue  au  Palais  de  la  Paix,  a  La  Haye, 

le  2O  juillet  1920. 


29™   MEETING  (Private), 

held  at  the  Peace  Palace,  the   Hague, 

on  July  20th,  192O, 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents  :  tous  les  membres  du  Comite 
(a  1'exception  de  M.  Bevilaqua)  ;  M.  Fer- 
nandas; Mr.  James  Brown  Scott;  les  secre- 
taires particuliers  de  M.  le  Baron  Descamps 
et  de  M.  Adatci;  les  membres  du  Secretariat. 

La  seance  est  ouverte 33.30  heures  de  1'apres  midi. 

Le  PRESIDENT  ouvre  la  discussion  sur  les 
articles  qui  ont  ete  reserv6s  lors  des  seances  du  ig 
et  de  la  seance  du  matin  du  20  juillet. 

Article  2. 

Mr.  ROOT  retire  la  reserve  qu'il  a  faite  le  jour 
precedent  au  sujet  de  cet  article,  mais  propose 
1'insertion  apres  le  mot  „ morale"  de  la  formule 
suivante : 

,,qui  tous  devront  remplir  les  conditions  requi- 
ses  dans  leurs  pays  respectifs  pour  1'admission 
dans  la  haute  magistrature  ou  possedant .  . . . " 

M.  DE  LAPRADELLE  rappelle  1'article  44 
de  la  Convention  de  1907.  11  dit  qu'il  se  serait 
contente  de  la  formule  suivante : 

,,La  Cour  Permanente  de  Justice  Internationale 
est  un  corps  de  magistrals  independants,  choisis 
sans  egard  a  leur  nationalite,  parmi  les  personnes 
d'une  science  et  d'une  experience  juridique  re- 
connues". 

.  Mr.  ROOT,  appuye  par  Lord  Phillimore, 
fait  valoir  la  necessite  de  laisser  ouverte  la  possi- 
bilite  pour  certains  pays  de  choisir  leurs  juges 
internationaux  dans  leur  haute  magistrature. 

M.  ALTAMIRA  attire  1'attention  de  ses  colle- 
gues  sur  le  fait  que  les  juges  des  differents  Etats 
ne  possedent  pas  tous,  d'une  maniere  egale,  la 
preparation  juridique  indispensable  a  un  bon  juge 
international.  II  n'est  pas  douteux,  par  exemple, 
que,  tandis  que  le  juge  anglais  ou  americain  pos- 


BARON  DESCAMPS  in  the  chair. 

Present :  all  the  members  of  the  Committee 
(except  M.  Bevilaqua);  M.  Fernandes;  Mr. 
James  Brown  Scott;  the  private  secretaries 
of  Baron  Descamps  and  M.  Adatci;  the 
members  of  the  Secretariat. 

The  meeting  opened  at  3.30  p.  m. 

The  PRESIDENT  opened  the  debate  upon  the 
Articles  which  had  been  reserved  at  the  meetings 
of  the  igth  and  the  morning  of  the  2oth  July. 

Article  2. 

Mr.  ROOT  withdrew  the  reservation  he  had 
made  on  the  previous  day,  concerning  this  article, 
but  proposed  that  the  following  formula  should  be 
inserted  after  the  word  "  character"  : 

"who  must  all  possess  the  qualifications  required 
in  their  respective  countries  for  appointment  to 
high  judicial  office,  or  be  of. . ." 

M.  DE  LAPRADELLE  called  attention  to  Article 
44  of  the  Convention  of  1907.  He  said  that  he 
would  be  satisfied  with  the  following  wording : 

"  The  Permanent  Court  of  International  Justice 
shall  be  composed  of  a  body  of  independent  judges, 
chosen  regardless  of  their  nationality  from  amongst 
persons  of  recognised  legal  knowledge  and  ex- 
perience." 

Mr.  ROOT,  supported  by  LORD  PHILLI- 
MORE, pointed  out  the  necessity  of  allowing  certain 
countries  to  choose  their  international  judges  from 
among  persons  holding  high  judicial  office. 

M.  ALTAMIRA  called  his  colleague's  attention 
to  the  fact  that  judges  in  different  countries  do 
not  possess,  in  an  equal  degree,  the  legal  training 
essential  for  a  good  international  judge.  There  is 
no  doubt,  for  instance,  that  whereas  an  English  or 
American  judge  has  been  prepared  by  such  a 
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sede  cette  preparation  a  un  degre  superieur,  d'au- 
tres  juges  nationaux  n'ont  que  rarement  1'oppor- 
tunite  de  s'occuper  de  questions  internationales. 

Le  PRESIDENT  suggere  1'adoption  de  la  for- 
mula ,,les  conditions  requises  pour  1'exercice  de 
la  plus  haute  magistrature". 

Mr.  ROOT  demande  un  vote  sur  la  formule 
qu'il  a  proposee. 

M.  DE  LAPRADELLE  en  propose  une  autre 
ainsi  conQue : 

plus  haute  magistrature  de  leurs  pays,  ou 

,,des  jurisconsultes  possedant . . .  ." 

L'article  est  adopte  avec  des  modifications  s'in- 
pirant  des  propositions  qui  viennent  d'etre  fakes. 

Article  4, 

M.  ALTAMIRA  souleve  la  question  du  droit 
que  devraient  avoir  les  juges  de  donner  leur  de- 
mission. 

LORD  PHILLTMORE  repond  que  cette  faculte 
resulte  du  droit  commun. 

Article  5. 

Une  nouvelle  formule  est  propos6e  par  le  PRE- 
SIDENT. II  explique  que  1'expression  ,,groupes 
nationaux",  qui  avait,  la  veille,  souleve  quelques 
objections,  peut  etre  maintenue  puisqu'elle  ne  sig- 
nifie  pas  ,,groupes  de  nationaux". 

L'article  est  adopte  dans  les  termes  proposes 
par  le  President. 

Article  6. 

Le  PRESIDENT  propose  pour  le  premier  alinea 
une  nouvelle  formule  qui  est  adopt6e. 

Au  sujet  du  second  alinea  M.  HAGERUP 
s'oppose  a  la  fixation  du  nombre  des  candidats  a 
deux ;  il  rappelle  qu'on  a,  dans  une  seance  pr6ce- 
dente,  adopte  le  nombre  de  six. 

Un  e  suggestion  du  President  tendantains6rer 
dans  1'alinea  2  1'expression  ,,pour  chaque  place" 
n'est  pas  admise. 

Article  8. 

Un  nouveau  texte  propose  par  le  PRESIDENT, 
est  adopte  par  le  Comite  sans  discussion. 

Article  n. 

Apres  une  discussion  prolongee,  au  cours  de 
laquelle  un  nombre  considerable  de  r6dactions  ont 
ete  proposees  par  MM.  FERNANDES,  ADATCI, 


training  to  a  very  high  degree,  other  national  judges 
rarely  have  the  opportunity  of  dealing  with  inter- 
national questions. 

The  PRESIDENT  suggested  that  the  expres- 
sion "the  qualifications  required  for  appointment 
to  high  judicial  office"  should  be  adopted. 

Mr.  ROOT  asked  for  a  vote  to  be  taken  upon 
the  wording  that  he  had  proposed. 

M.  DE  LAPRADELLE  proposed  another : 
"  the  highest  judicial  offices  in  their  country,  or 

jurisconsults  of .  .  ." 

The  Article  was  adopted  with  modifications  based 

on  the  proposals  just  made. 

Article  4. 

M.  ALTAMIRA  raised  the  question  of  the  right 
of  the  judges  to  resign. 


LORD  PHILLIMORE  answered  that  this  was 
a  natural  right. 

Article  5. 

A  new  wording  was  proposed  by  the  PRESIDENT. 
He  explained  that  the  expression  "  national  groups", 
which  had  given  rise  to  some  objections  on  the 
previous  day,  could  be  maintained,  as  it  did  not 
mean  "  groups  of  persons  of  a  particular  nationality" 
(groupe  de  nationaux). 

The  Article  was  adopted  with  the  wording  pro- 
posed by  the  President. 

Article  6. 

The  PRESIDENT  proposed  a  new  wording  for 
the  first  Paragraph,  which  was  adopted. 

Concerning  the  second  paragraph,  M.  HAGERUP 
was  opposed  to  the  limitation  of  the  number  of 
candidates  to  two.  He  recalled  the  fact  that,  at 
a  previous  meeting,  the  number  six  had  been 
adopted. 

A  suggestion  made  by  the  President  to  insert 
the  words  "  for  each  seat"  in  Paragraph  2  was  rejected. 

Article  8. 

A  new  wording  proposed  by  the  PRESIDENT, 
was  unanimously  adopted  without  discussion. 

Article  n. 

After  a  prolonged  discussion,  in  the  course  of 
which  a  large  number  of  suggested  wordings  were 
put  forward  by  MM.  FERNANDES,  ADATCI, 
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ROOT,  DE  LAPRADELLE,  LORD  PHILLI- 
MORE,  M.  HAGERUP,  et  le  PRESIDENT,  on 
se  met  d'accord  sur  le  fond  de  la  question  a 
resoudre.  Get  accord  est  consigne  par  M.  DE 
LAPRADELLE  dans  la  formula  suivante,  qu'il 
propose  pour  1'alinea  ier  de  cet  article: 

,,Si,  apres  la  troisieme  election,  il  reste  encore 
des  sieges  a  pourvoir,  il  est  a  tout  moment  forme, 
sur  la  seule  demande,  soit  de  1'Assemblee,  soit 
du  Conseil,  une  Commission  mediatrice...' 


Sur  la  proposition  du  PRESIDENT  il  est  decide 
que  la  redaction  finale  de  1'alinea  sera  Iaiss6e  a 
M.  de  Lapradelle  qui  la  presentera  demain. 


En  ce  qui  concerne  1'alinea  3,  1'alinea  2  ayant 
ete  deja  adopte  la  veille,  M.  HAGERUP  propose 
la  formule  suivante : 

,,Si  apres  la  reunion  de  la  Commission  mediatrice 
1'entente  n'est  pas  obtenue,  les  membres  de  la 
Cour  deja  nommes  pourvoient,  dans  un  delai  a 
fixer  par  le  Conseil,  par  cooptation  aux  sieges 
vacants. " 

M.  DE  LAPRADELLE  en  propose  une  autre 
ainsi  congue:  ,,Si,  par  le  moyen  de  la  Commission 
mediatrice,  1' election  n'a  pu  eTre  faite  ou  1'entente 
ne  peut  etre  obtenue,  les  membres  de  la  Cour 
deja  nommes  pourvoient  par  cooptation  aux  sieges 
vacants  en  choisissant  parmi  les  personnes  . . ." 

La  redaction  finalement  adoptee  est  fondee  sur 
ces  deux  propositions. 

Article  75. 

Cet  Article  est  adopt6  avec  une  legere  modifi- 
cation de  redaction. 

.  liiicle  22. 

Le  Comitc  se  met  d'accord  pour  former  des 
alineas  2  a  4  de  1'ancien  article  22  un  nouvel 
article  qui  portera  le  no.  22. 

D'autre  part,  les  alin6as  i  et  5  doivent  former 
un  nouvel  article  22  bis. 

A  ce  dernier  article  M.  FERNANDES  propose 
un  amendement  portant  augmentation  dunombre  des 
juges  reguliers  a  onze ;  le  quorum  serait  de  neuf 
juges.  L'article  est  adopte  sous  cette  forme  amendee. 

Article  24  bis. 

Le  PRESIDENT  soumet  une  nouvelle  r6dac- 
tion  destince  a  remplacer  celle  qu'il  a  indiquee  la 
veille.  Cette  nouvelle  redaction .  est  adoptee  sans 
discussion. 


ROOT,  DE  LAPRADELLE,  LORD  PHILLI- 
MORE,  HAGERUP  and  the  PRESIDENT,  agree- 
ment was  reached  upon  the  principle  of  the  question 
under  discussion.  This  agreement  was  expressed 
by  M.  DE  LAPRADELLE  in  the  following  pro- 
vision, which  he  proposed  should  be  adopted  as 
paragraph  i  of  the  Article : 

"  If,  after  the  third  sitting,  one  or  more  seats 
still  remain  unfilled,  a  joint  Conference  may  be 
formed  at  any  time,  at  the  request  of  either  the 
Assembly  or  the  Council." 

On  the  PRESIDENT'S  suggestion,  it  was  decided 
that  the  final  wording  of  the  paragraph  should  be 
left  to  M.  de  Lapradelle,  who  would  submit 
it  on  the  following  day. 

Paragraph  2  having  been  already  adopted  on 
the  previous  day,  M.  HAGERUP  proposed  the 
following  formula  for  para.  3  : 

"  If,  after  the  joint  Conference  has  met,  an  agreement 
is  still  impossible,  the  members  of  the  Court,  who 
have  already  been  appointed,  shall,  within  a  time- 
limit  to  be  laid  down  by  the  Council,  proceed  to 
fill  the  vacant  seats  by  a  system  of  co-optation." 

M.  DE  LAPRADELLE  proposed  the  following  : 
"  If  the  Joint  Conference  is  not  successful  in 
procuring  an  election  or  coming  to  an  agreement, 
those  members  of  the  Court  who  have  already 
been  appointed,  shall  proceed  to  fill  the  vacant 
seats  by  co-optation,  making  their  selection  from 
amongst  those  persons..." 

The  wording  finally  adopted  was  based  on  these 
two  proposals. 

Article  75. 

This  Article  was  adopted  with  a  slight  modifi- 
cation in  the  wording. 

Article  22. 

The  Committee  agreed  to  form  a  new  22nd  Ar- 
ticle out  of  paragraphs  2  and  4  of  the  old  Article  22. 

Paragraphs  i  and  5  were  to  form  a  new  Ar- 
ticle 22  bis. 


M.  FERNANDES  proposed  an  amendment  to 
the  latter  Article,  intended  to  increase  the  number 
of  judges  to  eleven ;  the  quorum  would  be  nine. 

The  Article  was  adopted  as  thus  amended. 

Article  24  bis. 

The  PRESIDENT  submitted  a  new  wording 
intended  to  replace  that  which  he  had  proposed 
on  the  previous  day.  This  new  wording  was  adopted 
without  discussion. 
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Article  25. 

M.  DE  LAPRADELLE  propose  la  suppression 
du  ier  alinea  qu'il  trouve  superflu.  Cette  propo- 
sition, mise  aux  voix,  est  rejetee. 

M.  RICCI-BUSATTI  declare  que  la  rapidite 
des  travaux  du  Comit6  I'empfiche  de  faire  une 
serie  de  remarques  sur  cet  article,  ainsi  que  sur 
certains  autres.  On  ne  dispose  pas  du  temps  qu'il 
faudrait  pour  approfondir  d'une  fac,on  suffisante 
les  dispositions  dont  il  s'agit,  et  les  amendements 
que  Ton  voudrait  y  introduire. 

L'article  est  adopte  sans  modifications. 


Article  25  bis  (anciens  ij  et  ig,  alinea  2). 

M.  DE  LAPRADELLE  soumet,  d'accord  avec 
M.  Fern  an  des  et  M.  Hagerup,  une  nou- 
velle  redaction. 

M.  RICCI-BUSATTI  propose  que  1'allocation 
des  juges  ad  hoc  soit  definie  de  la  me"me  maniere 
que  1'allocation  des  juges  suppleants. 

Le  texte  de  M.  de  Lapradelle  est  d'abord 
soumis  au  vote  et  approuve. 

Puis  le  PRESIDENT  propose  une  formule  qui 
exprime  1'idee  de  M.  Ricci-Busatti. 

Cette  formule,  mise  aux  voix,  est  adoptee,  de  meme 
que  1'avant,  dernier  alinea  de  1'article. 

II  est  decide  que  les  appointements  du  greffier 
seront  regies  dans  le  meTne  article. 

Article  26. 

Le  PRESIDENT  donne  lecture  d'une  redaction 
nouvelle. 

On  reprend  alors  le  texte  propose  par  M.  de 
Lapradelle  la  veille. 

La  redaction  du  President,  avec  une  modi- 
fication resultant  du  texte  de  M.  de  Lapradelle, 
est  adoptee. 

M.  RICCI-BUSATTI  appelle  1'attention  du 
Comit6  sur  les  cas  sporadiques  vises  dans  les  grands 
traites  de  paix,  ou  la  Cour  est  competente  pour 
juger  de  conflits  auxquels  une  des  parties  est  un 
Etat  qui  n'est  pas  Membre  de  la  Soci6te  des  Nations. 

On  reconnatt  qu'il  est  inutile  de  faire  une  excep- 
tion pour  ces  cas,  puisque  le  Conseil,  en  posant 
ses  conditions,  *s'inspirera  du  Traite  de  Versailles. 


M.    DE    LAPRADELLE    maintient   son    vote 
contraire  a  cet  article.    L'article  est  adopte. 


Article  25. 

M.  DE  LAPRADELLE  proposed  that  the  first 
Paragraph  should  be  deleted,  as  he  thought  it  super- 
fluous. This  proposal  was  put  to  a  vote  and  rejected. 

M.  RICCI-BUSATTI  said  that  the  rapidity  with 
which  the  work  of  the  Committee  had  to  be  done 
prevented  him  from  making  various  comments  con- 
cerning this  Article,  as  also  concerning  certain  others ; 
there  was  not  sufficient  time  for  satisfactory  con- 
sideration of  the  provisions  in  question  and  the 
amendments  which  it  was  desired  to  introduce 
into  them. 

The  Article  was  adopted  without  alteration. 

Article  25  bis  (old  numbers  fj  and  ig,  para.  2). 

M.  DE  LAPRADELLE,  in  agreement  with  M. 
Fernandes  and  M.  Hagerup,  submitted  a 
new  wording. 

M.  RICCI-BUSATTI  proposed  that  the  grants 
made  to  judges  ad  hoc  should  be  fixed  in  the 
same  way  as  those  made  to  the  deputy-judges. 

First  of  all,  the  wording  proposed  by  M.  de 
Lapradelle  was  voted  upon  and  adopted. 

The  PRESIDENT  then  proposed  a  wording 
intended  to  express  M.  Ricci-Busatti's  idea. 

This  wording  was  voted  upon  and  adopted,  as 
was  also  the  last  Paragraph  but  one  in  the  Article. 

It  was  decided  that  the  salary  cf  the  Registrar 
should  be  dealt  with  in  the  same  Article. 

Article  26. 

The  PRESIDENT  read  a  new  wording. 

The  wording  proposed  by  M.  de  Lapradelle 
on  the  previous  day  was  then  considered. 

The  P  r  e  s  i  d  e  n  t's  draft,  with  an  alteration  drawn 
from  M.  de  Lapradelle's  version,  was  adopted. 


M.  RICCI-BUSATTI  called  the  attention  of  the 
Committee  to  the  various  cases,  mentioned  in  the 
principal  treaties  of  Peace,  in  which  the  Court  would 
have  jurisdiction  to  hear  and  determine  disputes 
in  which  one  of  the  parties  was  a  State  not  a 
Member  of  the  League  of  Nations. 

It  was  agreed  that  it  was  unnecessary  to  make 
an  exception  for  such  cases,  since  the  Council, 
when  formulating  its  conditions,  would  base  them 
upon  the  Treaty  of  Versailles. 

M.  DE  LAPRADELLE  voted  against  this  Article. 
The  Article  was  adopted. 
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Article  29. 

Mr.  ROOT  remarque  1'omission  de  la  disposi- 
tion contenue  dans  1'article  30  du  projet  Root — 
Phillimore,  aux  termes  de  laquelle  les  moyens 
diplomatiques  doivent  £tre  epuises  avant  que  soit 
forme  le  recours  a  la  juridiction  internationale. 

En  soulignant  1'importance  de  la  disposition  en 
question,  il  en  demande  1'insertion  dans  le  projet 
du  Comite. 

M.  FERN  ANDES  rappelle  que,  sur  sa  propo- 
sition, le  Comite  avait  deja  decide  de  modifier  la 
formule  du  projet  Root — Phillimore,  de  ma- 
niere  a  ecarter  1' obligation  de  recourir  pr6alable- 
ment  a  toutes  les  voies  diplomatiques.  II  appuie  sur 
les  inconv£nients  pratiques  d'une  telle  condition, 
et  propose  a  nouveau  qu'on  se  borne  a  exiger 
en  termes  generaux  la  tentative  d'arrangement 
amiable  par  la  voie  diplomatique. 


LORD  PHILLIMORE,  dans  cet  ordre  d'idees, 
propose  la  formule  suivante: 

,,Lorsqu'un  differend  tel  qu'il  est  prevu  dans  .  .  . 
s'eleve  entre  Etats,  et  que  le  differend  n'a  pu  e"tre 
regie  par  voie  diplomatique  et  que  Ton  n'est  pas 
convenu  pour  une  autre  juridiction  dans  le  sens 
de  1'article  1 3  du  Pacte,  la  partie  qui  se  pretend 
lesee  peut  en  saisir  la  Cour  permanente". 

On  admet  qu'il  est  desirable  d'inserer  une  dispo- 
sition a  cet  effet.  Une  redaction  sera  preparee 
pour  mercredi.  La  place  que  la  nouvelle  disposi- 
tion devra  occuper  dans  le  texte  est  reservee. 


M.  ALTAMIRA  se  felicite  de  voir  adopter  de 
nouveau  1'article  30  du  projet  Root — Phillimore, 
<[ui  a  ses  preferences,  etant  une  expression  la  plus 
claire  possible  de  la  justice  obligatoire. 


Article  jo. 

M.  FERN  ANDES  propose  1'amendement  sui- 
vant: 

,,Lorsque  la  partie  assignee  allegue  de  ne  pas  avoir 
accepte  la  juridiction  de  la  Cour,  celle-ci  d6cide 
sur  le  point  de  savoir  s'il  y  a  un  engagement  de 
sa  part." 

LORD  PHILLIMORE  demande  des  renseigne- 
ments  sur  la  portee  du  mot  ..engagement".  II 
voudrait  savoir  si  ce  terme  comprend  egalement 
les  obligations  involontaires. 


Article  29. 

MR.  ROOT  noticed  that  the  provision  contained 
in  Article  30  of  the  Root — Phillimore  plan, 
according  to  which  diplomatic  means  must  be 
exhausted  before  recourse  to  the  International 
Jurisdiction,  had  been  omitted. 

He  emphasised  the  importance  of  this  provision, 
and  asked  that  it  should  be  inserted  in  the  Com- 
mittee's plan. 

M.  FERN  AN  DES  recalled  the  fact  that  the 
Committee,  on  his  proposal,  had  already  decided 
to  modify  the  wording  of  the  Root — Philli- 
more plan,  in  such  a  way  as  to  eliminate  the 
stipulation  that  all  diplomatic  methods  must  be 
attempted  before  recourse  is  made  to  the  Court. 
He  laid  emphasis  on  the  practical  difficulties  entailed 
by  such  a  condition,  and  again  proposed  that  a 
provision,  laying  down  in  general  terms  only  that 
an  attempt  must  be  made  to  settle  the  dispute 
by  diplomatic  means,  should  be  inserted. 

LORD  PHILLIMORE  proposed  the  following 
wording  in  this  connection : 

"  When  a  dispute,  of  the  nature  provided  for 
in  ...  has  arisen  between  States,  and  it  has  been 
found  impossible  to  settle  it  by  diplomatic  means, 
and  no  agreement  has  been  made  to  choose  another 
jurisdiction,  as  provided  in  article  1 3  of  the  Cove- 
nant, the  party  complaining  may  bring  the  case 
before  the  Permanent  Court." 

It  was  admitted  that  it  was  desirable  to  insert 
a  provision  to  this  effect.  A  draft  was  to  be 
prepared  for  Wednesday;  the  place  in  which  the 
new  provision  was  to  be  inserted  was  left  open. 

M.  ALTAMIRA  was  very  glad  that  Art.  30  of 
the  Root — Phillimore  plan  had  once  more 
been  adopted.  This  provision  appealed  to  him  as 
being  the  clearest  possible  way  of  expressing  the 
adoption  of  a  compulsory  jurisdiction. 

Article  jo. 

M.  FERN  AN  DES  proposed  the  following 
amendment : 

"  When  the  defendant  party  alleges  that  it  has 
not  accepted  the  jurisdiction  of  the  Court,  the  latter 
shall  decide  whether  an  agreement  exists." 


LORD  PHILLIMORE  asked  to  be  informed 
as  to  the  meaning  of  the  word  "  engagement" 
(agreement).  He  wished  to  know  whether  it  also 
included  involuntary  obligations. 
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Mr.  ROOT  souleve  des  objections  centre  une 
formule  qui  lierait  les  Etats  egalement  dans  des 
cas  od  ils  ne  sont  pas  lies  par  le  Pacte  de  la 
Societ6  des  Nations  ou  par  des  trait6s  ou  conventions. 

En  reponse  a  une  proposition  de  M.  LODER, 
appuyee  par  Mr.  Root,  de  supprimer  Particle,  le 
PRESIDENTexpliquela  difference  entrel'obligation 
g6nerale  de  soumettre  les  litiges  a  un  reglement 
judiciaire  et  1'obligation  de  porter  un  cas  determine 
devant  une  certaine  Cour. 

Le  President  dit  qu'il  importe  de  couvrir  les 
deux  alternatives. 

LORD  PHILLIMORE  fait  valoir  que  la  redac- 
tion actuelle  a  ete  interpretee  de  deux  facons  dia- 
m6tralement  opposees  par  M.  Hagerup  et  par 
M.  de  Lapradelle;  le  texte  est  done  equivoque. 

D'accord  avec  M.  Root  il  propose  de  nouveau 
la  suppression  de  1'article. 

M.  HAGERUP  propose  la  formule  suivante: 
,,Lorsqu'une  partie  denie  la  competence  de  la 
Cour,  il  appartient  a  celle  ci  de  statuer  sur  le 
point  de  savoir  si  la  partie  n'a  pas  accepte  cette 
competence,  soit  par  son  adhesion  au  Pacte  de  la 
Societe  des  Nations,  soit  par  une  autre  convention." 

M.  FERN  AN  DES  propose  une  autre  formule : 
,,Si  la  competence  de  la  Cour  est  contestee  par 
1'Etat  defendeur,  soit  en  raison  de  1'objet  du  litige, 
soit  parce  que  le  dit  Etat  ne  se  croit  pas  oblige 
a  la  juridiction  de  la  Cour,  celle-ci  statue  sur  la 
question  en  ordre  prejudiciel." 

La  suppression  de  1'article  est  finalement  decidee, 
sur  la  proposition  de  M.  DE  LAPRADELLE. 


Mr.  ROOT  objected  to  a  wording  which  would 
be  equally  binding  upon  States  in  cases  in  which 
they  were  not  bound  by  the  Covenant  or  by 
Treaties  or  Conventions. 

In  answer  to  a  proposal  by  M.  LODER,  sup- 
ported by  Mr.  Root,  to  eliminate  the  article,  the 
PRESIDENT  explained  the  difference  between  a 
general  obligation  to  submit  cases  for  judicial 
settlement,  and  an  obligation  to  submit  a  certain 
case  to  a  particular  Court. 

The  President  said  that  both  alternatives 
must  be  mentioned. 

LORD  PHILLIMORE  pointed  out  that  the 
present  wording  had  been  interpreted  in  two  diamet- 
rically opposite  ways  by  M.  Hagerup  and  M.  de 
Lapradelle:  it  was  therefore  ambiguous. 

In  agreement  with  Mr.  Root,  he  again  proposed 
that  the  Article  be  deleted. 

M.  HAGERUP  proposed  the  following  wording: 
"When  a  party  refuses  to  recognise  the  juris- 
diction of  the  Court,  the  latter  shall  decide  whether 
the  party  has  accepted  this  jurisdiction  by  virtue, 
either  of  its  adherence  to  the  Covenant  of  the 
League  of  Nations,  or  of  some  other  Convention." 

M.  FERNANDES  proposed  another  wording: 
"  If  the  jurisdiction  of  the  Court  is  disputed  by 
the  defendant  State,  either  by  reason  of  the  subject 
matter  qf  the  case,  or  because  it  does  not  consider 
itself  bound  to  submit  to  the  jurisdiction  of  the 
Court,  the  latter  shall  decide  the  point  as  an  inter- 
locutory question." 

The  Article  was  finally  deleted,  on  M.  DE 
LAPRADELLE's  proposal. 


La  seance  est  levee  a  6.35  heures  de  1'apres-midi.         The  meeting  closed  at  6.35  p.m. 


Lc  President: 

(signt)  Brn.  DESCAMPS. 

Le  Secretaire-  General  : 

(signd)  D.  ANZILOTTI. 


The  President  : 

(signed)   Brn.   DESCAMPS. 

77te  Secretary-  Genera/  : 

(signed)  D.   ANZILOTTI. 
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30'EME  SEANCE  (non-publique), 

tenue  au  Palais  de  la  Paix,  a  La  Haye, 

le  21  juillet  1920. 


30TH   MEETING  (Private), 

held  at  the  Peace  Palace,  The   Hague, 

on  July  21st,  1920. 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents  :  tous  les  membres  du  Comite 
(ii  1'exception  de  M.  Bevilaqua)  ;  M.  Fer- 
nandes;  Mr.  James  Brown  Scott;  les  secre- 
taires particuliers  de  M.  le  Baron  Descamps 
et  de  M.  Adatci  ;  les  membres  du  Secretariat. 

La  seance  est  ouverte  a  9.50  heures  du  matin. 

Le  PRESIDENT  ouvre  la  discussion  sur  les 
articles  du  texte  du  Comite  de  redaction  qui  restent 
reserves  apres  les  seances  du  19  et  du  20  juillet. 


Article  ii  (alinea  ier.) 

Le  PRESIDENT  propose  le  texte  suivant  de 
I'alinea  i«: 

,,Si  apres  la  troisieme  election  il  reste  encore 
un  ou  plusieurs  sieges  a  pourvoir,  1'Assemblee 
ou  le  Conseil  peut  a  tout  moment  demander  la 
formation  d'une  Commission  mediatrice  de  six 
membres,  nommes  trois  par  1'Assemblee  et  trois  par 
le  Conseil,  en  vue  de  choisir  pour  chaque  siege 
non  pourvu  un  nom  a  presenter  a  1'adoption 
separee  de  l'Assemblee  et  du  Conseil." 

M.  DE  LAPRADELLE  attire  1'attention  sur  le 
texte  propose  par  lui  la  veille  (voir  proces-verbal 
de  la  (286.)  seance  du  matin  du  20  juillet). 

Cette  formule  est  adoptee  avec  une  legere  mo- 
dification. 

Article  28  bis. 

Le  PRESIDENT  propose  le  texte  suivant  pour 
le  nouvel  article  sur  1'insertion  duquel  on  s'est 
mis  d'accord  lors  de  la  discussion  sur  1'article  29 
(voir  proces-verbal  de  la  (296.)  seance  de  1'apres- 
midi  du  20  juillet.) 

,,Lorsqu'un  differend  surgit  entre  Etats,  qu'il  n'a 
pu  etre  r6gle  par  la  voie  diplomatique  et  que 
Ton  n'est  pas  convenu  de  choisir  une  autre  juri- 
diction,  la  partie  qui  se  pretend  lesee  peut  en 


BARON  DESCAMPS  in  the  chair. 

Present :  all  the  members  of  the  Committee 
(except  M.  Bevilaqua);  M.  Fernandes;  M. 
James  Brown  Scott;  the  private  secretaries 
of  Baron  Descamps  and  M.  Adatci;  the 
members  of  the  Secretariat. 

The  meeting  opened  at  9.50  a.  m. 

The  PRESIDENT  opened  the  debate  upon  the 
articles  of  the  text  of  the  Drafting  Committee  which 
had  been  reserved  and  had  not  been  dealt  with  at 
the  meetings  of  July  igth  and  2oth. 

Article  ii  (Paragraph  i.) 

The  PRESIDENT  proposed  the  following  word- 
ing for  Paragraph  i . : 

"  If,  after  the  third  sitting,  one  or  more  seats 
still  remain  unfilled,  the  Assembly  or  the  Council 
may,  at  any  time,  call  for  the  formation  of  a  Joint 
Conference  of  six  members,  three  appointed  by  the 
Assembly  and  three  by  the  Council,  for  the  purpose 
of  choosing  one  name  for  each  seat  still  vacant, 
to  submit  to  the  Assembly  and  Council  for  their 
respective  acceptance. " 

M.  DE  LAPRADELLE  called  attention  to  the 
text  proposed  by  him  on  the  previous  day,  (See 
Proces- Verbal  of  the  (28th)  meeting  on  the  morning 
of  July  2Oth). 

The  wording  was  adopted  with  a  slight  modifi- 
cation. 

Article  28  bis. 

The  PRESIDENT  proposed  the  following  text 
for  the  new  Article  which  it  had  been  agreed  to 
insert  at  the  time  of  the  debate  upon  Article  29. 
(See  Proces- Verbal  of  the  (2gth)  meeting  on  the 
afternoon  of  July  2oth). 

"  When  a  dispute  has  arisen  between  States, 
and  it  has  been  found  impossible  to  settle  it  by 
diplomatic  means,  and  no  agreement  has  been 
made  to  choose  another  jurisdiction,  the  party 
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saisir  la  Cour  qui  statue  sous  les  conditions  et 
limitations  determinees  par  1'article  29  ci-apres." 

Ce  texte  est  d'abord  adopte. 

On  souleve  ensuite  la  question  de  savoir  si  c'est 
la  Cour  qui  decide  si  une  partie  s'est  engaged  a 
recourir  a  une  juridiction.  La  question  est  resolue 
affirmativement. 

Lors  de  la  discussion  de  i'article  29,  no.  2,  on 
propose  d'ajouter  a  1'article  28bis  la  formule: 

,,En  cas  de  contestation  la  Cour  statue  sur  sa 
competence." 


Apres  une  discussion  sur  des  formules  de  trans- 
action soumises  par  M.  DE  LAPRADELLE  et 
par  le  PRESIDENT,  celui-ci  propose  finalement 
la  redaction  suivante  qui  est  adoptee: 

,,La  Cour,  apres  avoir  decid6  s'il  est  satisfait 
aux  prescriptions  precedentes,  statue...." 

Article  29. 

M.  HAGERUP  propose  la  suppression  de  I'article 
29,  no.  2,  qui,  apres  1'adoption  de  I'article  28bis, 
lui  semble  inutile,  et  qui  du  reste  lui  parait  in- 
complet,  la  Cour  devant  statuer  sur  sa  competence 
non  seulement  en  cas  de  contestation,  mais  aussi 
d'office. 

M.  FERNANDES  reprend  1'amendement  qu'il 
a  depos6  la  veille  (voir  proces-verbal  de  1'apres- 
midi  du  20  juillet). 

LORD  PHILLIMORE  propose  d'introduire  un 
nouvel  article  qui  se  refererait  en  me"me  temps  a 
I'article  28bis  et  a  I'article  29,  et  qui  contiendrait, 
en  ce  qui  concerne  ces  deux  articles,  des  stipu- 
lations analogues  a  celles  du  no.  2  de  I'article  29. 
II  propose,  comme  alternative,  d'introduire  dans 
les  regies  de  procedure  une  stipulation  constatant 
le  devoir  de  la  Cour  de  statuer  sur  sa  propre 
competence  en  cas  de  jugement  par  contumace ; 
dans  ce  cas  le  no.  2  de  I'article  29  pourrait  6tre 
maintenu. 

M.  HAGERUP  propose  la  formule  suivante  pour 
le  nouvel  article  dont  1'insertion  a  ete  suggeree 
par  Lord  Phillimore: 

,,En  cas  de  contestation  sur  le  point  de  savoir 
si  un  differend  rentre,  oui  ou  non,  dans  les  cate- 
gories visees  a  I'article . . .,  ou  si  les  conditions  vis6es 
a  I'article . . .  sont  remplies,  la  Cour  decide  en  ordrc 
prejudiciel." 


complaining  may  bring  the  case  before  the  Court : 
the  Court  shall  hear  and  determine  the  case  in 
accordance  with  the  provisions  and  within  the 
limits  laid  down  in  Article  29  below." 

This  wording  was  first  adopted. 

The  question  was  then  raised  as  to  whether  it 
should  be  for  the  Court  to  decide  whether  a  party 
had  agreed  to  have  recourse  to  a  tribunal.  The 
question  was  decided  in  the  affirmative. 

During  the  discussion  of  Article  29,  No.  2,  it  was 
proposed  to  add  the  following  to  Article  2 8  bis: 

"  In  the  event  of  a  dispute  regarding  its  juris- 
diction the  matter  shall  be  settled  by  the  decision 
of  the  Court." 

After  a  discussion  concerning  the  compromises 
proposed  by  M.  DE  LAPRADELLE  and  the 
PRESIDENT,  the  latter  finally  proposed  the  follo- 
wing wording,  which  was  adopted : 

"  The  Court  shall  first  of  all  decide  whether 
the  preceding  conditions  have  been  complied  with  ; 
if  so,  it  shall  hear  and  determine..." 

Article  29. 

M.  HAGERUP  proposed  that  Article  29,  Para- 
graph 2,  should  be  deleted,  as  it  seemed  to  him  to  be 
useless,  now  that  Article  28  bis  had  been  adopted. 
Further,  it  seemed  to  him  to  be  incomplete,  as 
the  Court  must  decide  the  question  of  its  jurisdiction, 
not  merely  in  the  event  of  a  dispute,  but  of  its 
own  accord. 

M.  FERNANDES  again  put  forward  the  amend- 
ment that  he  had  submitted  on  the  previous  day. 
(See  Proces-Verbal  of  July  2Oth,  afternoon). 

LORD  PHILLIMORE  proposed  the  introduction 
of  a  new  Article,  referring  both  to  Article  28  bis, 
and  to  29,  containing  provisions  similar  to  those 
of  No.  2  of  Article  29  to  be  read  in  conjunction 
with  these  two  Articles.  As  an  alternative,  he 
proposed  the  introduction  in  the  rules  of  procedure 
of  a  provision,  laying  down  that  it  is  the  duty  of 
the  Court  to  decide  whether  it  has  jurisdiction  in 
cases  of  judgment  by  default:  under  these  circum- 
stances No.  2  of  Article  29  could  be  maintained. 

M.  HAGERUP  proposed  the  following  wording 
for  the  new  Article  which  Lord  Phillimore 
had  suggested : 

"  In  the  case  of  a  dispute  as  to  whether  a  case 
does  or  does  not  come  within  any  of  the  cate- 
gories mentioned  in  the  Article,  or  as  to  whether 
the  conditions  laid  down  in  the  Article  are  com- 
plied with,  the  matter  shall  be  decided  by  the 
Court  as  an  interlocutory  question." 


—  619  — 


M.  RICCI-BUSATTI  propose,  dans  le  me"me 
ordre  d'idees,  la  formule  suivante : 

,,La  Cour  statue  sur  sa  propre  competence  en 
ordre  prejudiciel,  en  ce  qui  concerne  soit  1'objet 
en  litige,  soit  tout  autre  motif  qui  pourrait  exclure 
sa  juridiction." 


M.  RICCI-BUSATTI  in  the  same  connection 
proposed  the  following  wording: 

"  Any  question  as  to  the  jurisdiction  of  the  Court 
arising  out  of  the  subject  matter  of  the  case,  or 
from  any  other  reason  which  might  preclude  its 
jurisdiction,  shall  be  decided  by  the  Court  as  an 
interlocutory  question." 


LORD  PHILLIMORE,  qui  n'est  pas  satisfait 
de  cette  formule,  en  propose  une  autre  qui  est 
ainsi  amendee  par  M.  DE  LAPRADELLE: 

,,Si  la  competence  de  la  Cour  est  deniee  parce 
qu'il  n'est  pas  satisfait  aux  conditions  ou  limita- 
tions prevues  dans  les  articles  28  bis  et  29,  la 
Cour  statue  sur  sa  competence.  L'examen  de 
cette  question  est  prejudiciel  par  rapport  a  tout 
autre." 

Mr.  ROOT  s'oppose  formellement  a  la  sup- 
pression de  1'article  29,  no.  2.  II  dit  que  son 
consentement  a  1'article  29  a  etc  base  sur  1'exis- 
tence  du  no.  2  de  cet  article.  II  fait  valoir 
que  le  consentement  des  nations  au  grand 
progres  que  constitue  1'institution  d'une  juridic- 
tion obligatoire  dependra  de  1'adoption  d'une 
regie  conferant  a  la  Cour  le  droit  de  statuer  sur 
sa  competence  seulement  d'apres  des  normes 
fixees  d'avance ;  en  tout  cas,  la  Cour  ne  doit 
pouvoir  etablir  d'abord  ces  normes  et  puis  juger 
si,  en  vertu  de  ces  mSmes  normes,  elle  est  com- 
petente. 

LE  PRESIDENT  rappelle  que  deja  en  1907 
on  a  consacre  la  regie  de  la  juridiction  obliga- 
toire pour  certains  conflits  internationaux. 

A  la  suite  de  la  discussion,  1'article  29  est 
adopt6  sans  modifications.  Une  addition  est  faite 
a  1'article  28  bis  (voir  ci-dessus). 

Article  24. 

M.  LODER  fait  valoir  la  necessite  d'arrgter  des 
regies  pour  la  procedure  sommaire.  II  attire  1'atten- 
tion  sur  1'article  5 1  du  projet  des  Cinq  Puissances. 

Le  PRESIDENT  se  refere  aux  regies  adoptees 
en  1907. 

LORD  PHILLIMORE  propose  la  suppression 
des  mots  ,,en  procedure  sommaire"  a  1'article  24. 


Mr.  ROOT  suggere  1'idee  de  laisser  a  la  Cour 
le  soin  d'etablir  un  reglement  pour  la  procedure 
sommaire. 


As  LORD  PHILLIMORE  was  not  satisfied 
with  this,  he  proposed  another  wording  which  was 
amended  by  M.  DE  LAPRADELLE  as  follows: 

"  If  a  party  refuses  to  acknowledge  the  juris- 
diction of  the  Court,  on  the  ground  that  the 
provisions  and  limitations  contained  in  Article 
28  bis  and  29  have  not  been  complied  with,  the 
matter  shall  be  decided  by  the  Court.  This 
question  shall  take  precedence  of  all  others." 

Mr.  ROOT  formally  opposed  the  deletion  of 
Article  29  No.  2.  He  said  that  his  consent  to 
Article  29  depended  upon  the  existence  of  No.  2 
of  this  article.  He  pointed  out  that  the  consent 
of  the  nations  to  the  great  progressive  measure 
represented  by  the  institution  of  a  compulsory 
jurisdiction  would  be  dependent  upon  the  adoption 
of  a  provision,  limiting  the  Court's  right  to  decide 
the  question  of  its  own  jurisdiction,  in  accordance 
with  rules  laid  down  beforehand.  In  any  case,  the 
Court  must  not  have  the  power,  both  to  establish 
these  rules,  and  also  to  decide  whether  it  has  juris- 
diction, in  accordance  with  the  same  rules. 

The  PRESIDENT  pointed  out  that  the  rules 
of  compulsory  jurisdiction  for  certain  international 
disputes  had  already  been  recognised  in  1907. 

Following  upon  this  discussion,  Article  29  was 
adopted  without  alteration.  One  addition  was  made 
to  Article  28  bis  (See  above). 

Article  24. 

M.  LODER  pointed  out  the  necessity  of  laying 
down  rules  for  the  summary  procedure.  He  called 
attention  to  Article  51  of  the  Five  Powers'  plan. 

The  PRESIDENT  referred  to  the  rules  adopted 
in  1907. 

LORD  PHILLIMORE  proposed  that  the  words 
"by  summary  procedure"  in  Article  24  should 
be  deleted. 

Mr.  ROOT  suggested  that  the  regulation  of  the 
summary  procedure  should  be  left  to  the  Court. 
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Dans  cet  ordre  d'idees,  le  PRESIDENT  pro- 
pose le  texte  suivant  qui  est  adopt6  comme  un 
nouvel  article : 

,,La  Cour  determine  par  un  reglement  d'ordre 
le  mode  suivant  lequel  elle  exerce  ses  attribu- 
tions. Elle  regie  specialement  ce  qui  concerne  la 
procedure  sommaire." 

En  raison  de  la  decision  prise  lors  de  la  dis- 
cussion de  1'article  24,  M.  RICCI-BUSATTI  pro- 
pose de  formuler  ainsi  le  premier  alinea  de  1'ar- 
ticle 2  2  bis: 

,,La  Cour  exerce  normalement  ses  attribu- 
tions .  .  .  . " 

Comme  alternative  M.  Ricci-Busatti  propose 
d'ajouter  au  commencement  de  cet  alinea: 

nSauf  le  cas  prevu  a  I'article  24,  la  Cour 
exerce  .  .  . . " 

Sur  la  proposition  de  M.  DE  LAPRADELLE 
on  se  met  d'accord  pour  ajouter  au  commencement 
de  1' alinea  la  formule  suivante : 

,,Sauf  exception  expressement  prevue  .  .  .  ." 
Cette  formule,   mise  au  vote,  est  adoptee. 


Le  PRESIDENT  declare  ne  pouvoir  pas  prendre 
part  a  un  vote  portant  sur  des  dispositions  qu'il 
regrette  au  point  de  vue  du  bon  fonctionnement 
de  la  Cour. 

Article  jf. 

Le  President  propose  de  substituer  au  mot 
,,successivement"  1' expression  ,,en  ordre  successif". 
On  se  met  d'accord  sur  cette  modification. 

Le  President  suggere  la  redaction  suivante 
du  no.  4  a  litre  de  transaction : 

,,La  Cour  tient  compte  des  decisions  judiciaires 
et  de  la  doctrine  des  publicistes  les  plus  qualifies 
des  differentes  nations  comme  moyens  auxiliaires 
de  la  determination  des  regies  de  droit". 


M.  RICCI-BUSATTI  voudrait  substituer  a  1'ex- 
pression  ,,de  la  determination  des  regies  de  droit" 
1'expression  ,,d'interpretation  juridique". 

Cette  proposition  est  rejet6e. 

LORD  PHILLIMORE  propose  la  suppression 
des  mots  ^regies  de  droit  qui  se  degagent  des". 

Le  texte  original  est  adopte  avec  les  modifica- 
tions indiquees  ci-dessus. 

M.  RICCI-BUSATTI  vote  centre. 
Afin  de  donner  satisfaction  aux  objections  sou- 
levees   par   M.    Hagerup   lors  de  la  discussion 


In  this  connection,  the  PRESIDENT  proposed 
the  following  clause,  which  was  adopted  as  a  new 
Article : 

"  The  Court  shall  frame  rules  for  regulating  its 
procedure.  In  particular,  it  shall  lay  down  rules 
for  summary  procedure." 


In  virtue  of  the  decision  arrived  at  during  the 
debate  upon  Article  24,  M.  RICCI-BUSATTI  pro- 
posed to  word  the  first  Paragraph  of  Article 
2  2  bis  thus : 

"  The  Court  shall  normally  exercise  its  powers. . ." 

As  an  alternative,  he  suggested  the  following 
addition  at  the  commencement  of  the  Paragraph : 

"  Except  as  provided  in  Article  24,  the  Court 
shall  exercise . 


At  the  suggestion  of  M.  DE  LAPRADELLE, 
the  Committee  agreed  to  add  the  following  words 
to  the  Paragraph : 

"  Except  when  it  is  expressly  provided  other- 
wise ..." 

This  wording  was  put  to  the  vote  and  adopted. 

The  PRESIDENT  declared  that  he  could  not 
take  part  in  a  vote  on  the  subject  of  provisions 
which  he  thought  would  be  detrimental  to  the 
performance  of  the  Court's  functions. 

Article  j/. 

The  President  (with  reference  to  the  French 
version)  proposed  to  substitute  the  expression  :  "  en 
ordre  successif"  for  the  word  "successivement". 
This  modification  was  agreed  to. 

The  President,  as  a  compromise,  suggested 
the  following  wording  for  heading  No.  4  : 

"  The  Court  shall  take  into  consideration  judicial 
decisions  and  the  teachings  of  the  most  highly 
qualified  publicists  of  the  various  nations  as  sub- 
sidiary means  for  the  determination  of  rules  of  law. " 

M.  RICCI-BUSATTI  wished  to  substitute  the 
expression  "juridical  interpretation"  for  the  expres- 
sion "determination  of  rules  of  law": 

This  proposal  was  rejected. 

LORD  PHILLIMORE  proposed  that  the  words 
"rules  of  law  derived  from"  should  be  deleted. 

The  original  wording  was  adopted  with  the 
modifications  indicated  above. 

M.  RICCI-BUSATTI  voted  against  the  Article. 

In    order   to  meet  the  objections  raised  by  M. 

Hagerup,  during  the  discussion  of  Article  29  no.  2, 
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de  1'article  29  no.    2,  on  se  met  d'accord  pour  in-  the  Committee  agreed  to  insert  the  following  words 

serer  a  1'alinea   2  de  1'article   1 5  les  mots :  in  Paragraph   2   of  Article  1 5  : 

,,non  seulement  qu'elle  a  competence  mais "          "  Not  only  that  it  has  jurisdiction  but  also  ..." 

entre  les  mots  ,,s' assurer"  et  ,,que  ces  conclusions",  between  the  words  "satisfy  itself  "and  "that  the  claim". 


M.  HAGERUP  formule  des  objections  centre 
la  disposition  d'apres  laquelle  ,,1'autre  partie  peut 
demander  a  la  Cour .  .  .  etc."  II  va  de  soi  que 
cette  faculte  appartient  a  la  partie  en  question. 

Cette  observation,  qui  ne  parait  pas  iondee, 
n'est  pas  prise  en  consideration. 

Article  22. 

La  redaction  de  1'alinea  icr,  qui  avait  ete  re- 
servee,  est  completee  par  1'addition  des  mots  ,,et 
que  la  partie,  sans  faute  de  sa  part,  pouvait  ne 
pas  connaitre." 

L'article    sous  cette  nouvelle  forme  est  adopte. 

Article  22  bis. 

Des  objections  sont  soulevees  centre  1'expression 
,,interets  d'ordre  juridique".  Ces  objections  ne 
donnent  pas  lieu  a  des  modifications. 

Le  PRESIDENT  prie  le  Secretariat  de  preparer 
et  de  distribuer  avant  4  heures  de  1'apres-midi  du 
meme  jour  une  edition  complete  du  texte  des  ar- 
ticles qu'on  a  adoptes  pendant  les  6  dernieres 
seances.  Les  articles  doivent  e~tre  numerotes  dans 
un  ordre  consecutif  et  logique. 

Sur  la  proposition  de  M.  DE  LAPRADELLE, 
la  reunion  pour  la  seconde  lecture  est  fixee,  non 
pas  a  4  heures  du  me'me  jour,  mais  a  9  heures  30 
du  jour  suivant 

Mr.  ROOT  attire  1'attention  sur  les  vceux  pro- 
visoirement  adoptes  par  le  Comite  et  qui  attendent 
un  vote  definitif. 

Le  PRESIDENT  met  aux  voix  le  premier  vceu, 
propose  par  M.  Root  et  le  Baron  Descamps 
et  relatif  a  la  convocation  de  conferences  perio- 
diques  pour  le  progres  du  droit  international. 

Ce  vceu  est  adopte,  avec  1'addition,  dans  1'enu- 
meration  des  grandes  academies  internationales,  de 
la  „ International  Law  Association",  etsauf  redaction. 

Le  second  vceu  concernant  1'etablissement  d'une 
juridiction  internationale  en  matiere  criminelle,  pro- 
pose par  le  President,  est  maintenant  presente 
par  lui  dans  une  nouvelle  redaction  qui  est  adoptee 
a  I'unanimite. 


M.  HAGERUP  objected  to  the  provision,  by 
which  "  the  other  party  may  call  upon  the  Court .  .  . 
etc."  The  party  in  question  would  naturally  have 
this  right. 

This  proposal  was  not  taken  into  consideration, 
as  it  did  not  appear  to  be  justified. 

Article  22. 

The  wording  of  the  first  Paragraph,  which  had 
been  reserved,  was  completed  by  the  addition  of 
the  words :  "  and  of  which  the  said  party  might 
be  ignorant,  through  no  fault  of  its  own." 

The  Article  was  adopted  with  this  new  wording. 

Article  22  bis. 

Some  objections  were  raised  to  the  expression 
"  interests  of  a  legal  nature",  but  did  not  give 
rise  to  any  alterations. 

The  PRESIDENT  requested  the  Secretariat  to 
prepare  and  distribute  before  4  p.m.  of  the  same 
day  a  complete  edition  of  the  text  of  the  Articles 
adopted  during  the  last  6  meetings.  The  Articles 
were  to  be  numbered  in  a  consecutive  and  logical 
order. 

At  M.  DE  LAPRADELLE's  proposal,  the 
meeting  for  the  second  reading  was  fixed  for  9.30  a.  m. 
on  the  following  day,  instead  of  4  p.  m.  the  same  day. 


Mr.  ROOT  drew  attention  to  the  resolutions, 
which  had  been  provisionally  adopted  by  the  Com- 
mittee, but  had  yet  to  be  put  to  a  final  vote. 

The  PRESIDENT  took  a  vote  upon  the  first 
resolution  which  he  and  Mr.  Root  had  proposed, 
concerning  the  convocation  of  periodical  conferences 
for  the  development  of  international  Law. 

This  resolution  was  adopted  subject  to  amendment 
in  wording.  In  the  enumeration  of  great  inter- 
national academies,  the  International  Law  Associ- 
ation was  added. 

The  second  resolution  concerning  the  establish- 
ment of  an  international  jurisdiction  for  criminal 
cases,  proposed  by  the  President,  was  then 
presented  by  him  in  a  new  form,  which  was 
unanimously  adopted. 
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M.  LODER  donne  lecture  d'un  troisieme  projet 
de  voeu,  relatif  a  1'etablissement  d'une  Academic 
de  droit  international  a  La  Haye. 

Dans  la  discussion  qui  s'en  suit,  M.  DE  LA- 
PRADELLE  attire  1'attention  sur  le  fait  qu'une 
Academic  de  droit  international  existe  deja,  du 
moins  virtuellement,  depuis  1913,  bien  que  la 
guerre  1'ait  emp£ch6e  d'entrer  en  activitd. 

II  fait  en  outre  valoir  que  le  siege  de  la  Cour 
n'est  pas  n6cessairement  la  meilleure  place  pour 
l'6tablissement  de  l'Acad6mie.  Pour  ces  raisons,  il 
se  voit,  a  regret,  dans  1'impossibilite  d'appuyer  la 
proposition,  sous  sa  forme  actuelle. 

M.  HAGERUP,  de  sa  part,  dit  que  1'Academie 
de  1913  non  seulement  existe,  mais  est  munie 
d'un  curatorium,  dont  il  est  membre.  Dans  ces 
circonstances,  on  devra  se  borner  a  recommander 
que  1'Academie  soit  mise  en  activite. 


M.  DE  LAPRADELLE  fait  encore  valoir  la 
difference  qui  existe  entre  les  deux  premiers  et  le 
dernier  vceu,  ceux-la  devant  e~tre  presentes  a  la 
Societe  des  Nations,  tandis  que  celui-ci  est  inde- 
pendant  de  la  Societe. 

Une  nouvelle  redaction  du  vceu  de  M.  Loder, 
tenant  compte  des  observations  qui  viennent  d'etre 
indiquees,  est  adopt6e  a  1'unanimite'. 


M.  LODER  read  a  third  draft  resolution,  con- 
cerning the  establishment  of  an  Academy  of  Inter- 
national Law  at  The  Hague. 

During  the  discussion  which  followed,  M.  DE 
LAPRADELLE  pointed  out  that  an  Academy  of 
International  Law  had  already  existed,  at  any  rate 
on  paper,  since  1913,  though  the  war  had  prevented 
it  from  coming  into  operation. 

Further,  he  pointed  out  that  the  seat  of  the 
Court  was  not  necessarily  the  best  place  in  which 
to  establish  the  Academy.  For  these  reasons,  and 
much  to  his  regret,  he  could  not  support  the  pro- 
posal in  its  present  form. 

M.  HAGERUP,  for  his  part,  said  that  the 
Academy  of  1913  not  only  existed,  but  possessed 
a  Governing  Body  of  which  he  was  a  member. 
Under  these  circumstances  they  should  confine 
themselves  to  a  recommendation  to  the  effect  that 
the  existing  Academy  should  be  set  in  operation. 

M.  DE  LAPRADELLE  also  pointed  out  the 
difference  between  the  two  first  and  the  last  reso- 
lutions. The  former  had  to  be  presented  to  the 
League  of  Nations,  whereas  the  latter  did  not 
concern  the  League. 

A  new  wording  of  M.  Loder's  resolution,  drawn 
up  in  accordance  with  the  observations  mentioned 
above,  was  unanimously  adopted. 


La  seance  est  Iev6e  a  12.45  heures  del'apres-midi.         The  meeting  closed  at   12.45  P- 


m. 


Le  President: 

(signt)  Brn.  DESCAMPS. 

Le  Secretaire-  Ge'ne'ral  : 

(signt)  D.  ANZILOTTI. 


The  President: 

(signed)  Brn.  DESCAMPS. 

The  Secretary-  General : 

(signed)  D.  ANZILOTTI. 
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ANNEX  No.   i. 

(Texte  revis6  des  Articles  reserves  le  19  juillet,  avec,  en  regard,  compte-rendu 
des  deliberations  du  Comite,  du  20  juillet.) 

Article   2. 

Mr.  ROOT  retire  la  reserve  qu'il  avait  fait  le  La  Cour  Permanente  de  Justice  Internationale 
jour  auparavant  au  sujet  de  cet  article,  mais  pro-  est  un  corps  de  magistrals  independants,  choisis 
pose  1'insertion  apres  le  mot  „ morale"  de  la  for-  sans  6gard  a  leur  nationalite  parmi  les  personnes 
mule  suivante:  jouissant  de  la  plus  haute  consideration  morale,  et 

,,qui  tous  devront  remplir  les  conditions  requises  reunissant  les  conditions  requises  pour  1'exercice 
dans  leurs  pays  respectifs  pour  1'admission  dans  dans  leurs  pays  respectifs  de  la  plus  haute  magistra- 
la  haute  magistrature  ou  possedant.  .  ."  ture,  ou  etant  des  jurisconsultes  possedant  une  com- 

petence   notoire  en  matiere  de  droit  international. 

M.  DE  LAPRADELLE  rappelle  1'article  44  de 
la  convention  de  1907. 

II  dit  qu'il  se  serait  contente  de  la  formule 
suivante : 

,,La  Cour  Permanente  de  Justice  Internationale 
est  un  corps  de  magistrals  independants,  choisis  sans 
egard  a  leur  nationalite  parmi  les  personnes  d'une 
science  et  d'une  experience  juridique  reconnues." 

Le  PRESIDENT  suggere  1'adoption  de  la  for- 
mule ,,la  phis  haute  magistrature." 

Mr.  ROOT  demande  un  vote  sur  la  formule 
qu'il  a  proposee. 

M.  DE  LAPRADELLE  en  propose  une  autre: 
,,...plus   haute   magistrature  de  leurs  pays  ou 
des  jurisconsultes  possedant .  .  ." 

Article  4. 

M.  ALTAMIRA    souleve    la  question  du  droit          Les  membres  de  la  Cour  sont  elus  pour  9  ans. 
de  demission.  Us  sont  reeligibles. 

Us  restent  en  fonction  jusqu'a  leur  remplacement. 

LORD  PHILLIMORE  lui  repond  que  ce  droit  Apres  ce  remplacement,  ils  continuent  de  con- 
resulte  du  droit  commun.  naitre  des  affaires  dont  ils  sont  deja  saisis. 

Article  5. 

La  nouvelle  formule  est  proposee  par  le  PRESI-          Les  membres  de  la  Cour  sont  elus  par  1'Assemblee 

DENT.     II    explique    que    1'expression     ,,groupes  et  par  le  Conseil  sur  une  liste  de  personnes  presentees 

nationaux"     peut    etre    maintenue    puisqu'elle    ne  par  les  groupes  nationaux  de  la  Cour  d' Arbitrage, 

signifie  pas  ,,groupes  de  nationaux".  conformement  aux  dispositions  suivantes. 

Article  6. 

La  formule  adoptee  pour  le  premier  alinea  est  Trois  mois  au  moins  avant  la  date  de  1'election, 
proposee  par  le  President.  le  Secretaire-General  invite  par  ecrit  les  membres 
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Au  sujet  du  second  alinea  M.  HAGERUP 
s'oppose  centre  le  nombre  de  deux  candidats;  il 
rappelle  qu'on  avail  d'abord  adopte  le  nombre  de  six. 

Une  proposition  du  PRESIDENT  d'inserer  dans 
1'alinea  2  1'expression  ,,pourchaque  place"  est  rejetee. 


de  la  Cour  d' Arbitrage  appartenant  a  des  Etats 
faisant  partie  de  la  Societe  des  Nations  ou  mentionnes 
ii  1'Annexe  au  Pacte  de  la  Societe  des  Nations,  a 
proceder  par  groupes  nationaux  a  la  presentation 
des  personnes  en  situation  de  remplir  les  fonctions 
de  membre  de  la  Cour. 

Chaque  groupe  ne  peut  en  aucun  cas  presenter 
plus  de  2  personnes,  sans  distinction  de  nationalite. 


Article  8. 


Le   nouveau   texte   est  propose  par  le  PRESI- 
DENT. 


Le  Secretaire  General  dresse,  par  ordre  alpha- 
bethique,  une  liste  de  toutes  les  personnes  ainsi 
designees :  seules  ces  personnes  sont  eligibles,  sauf 
le  cas  prevu  a  1' article  n,  paragraphe  2. 

Le  Secretaire-General  communique  cette  liste  a 
1'Assemblee  et  au  Conseil. 


Article 

Un  tres  grand  nombre  de  formules  sont  proposees 
par  MM.  FERNANDES,  ADATCI,  ROOT,  DE 
LAPRADELLE,  LORD  PHILLIMORE,  HAGE- 
RUP et  le  PRESIDENT. 

Le  PRESIDENT  propose  la  formule  suivante : 

,,Si    apres    la    troisieme  election  il  reste  encore 

un    ou    plusieurs    sieges    a   pourvoir,    il  peut  ctre 

forme    sur    1'initiative,    soit   de   1'Assemblee,    soit 

du  Conseil,  une  Commission  mediatrice ..." 

LORD  PHILLIMORE  propose  la  formule  sui- 
vante : 

,,A  tout  moment  apres  la  troisieme  election 
1'Assemblee  ou  le  Conseil  pourra  demander  une 
commission  mediatrice  et  il  sera  forme  .  .  .  ." 

M.  DE  LAPRADELLE  propose  la  formule 
suivante : 

,,Si  apres  la  troisieme  election,  il  reste  encore 
des  sieges  a  pourvoir,  il  est  a  tout  moment  forme 
sur  la  seule  demande  soit  de  1'Assemblee,  soit 
du  Conseil,  une  Commission  m6diatrice  .  .  .  ." 

Sur  la  proposition  du  PRESIDENT  il  est 
decide  que  la  redaction  finale  de  1'alinea  soit  lais- 
see  a  M.  de  Lapradelle. 

L'alinea  2  a  ete  adopt6  deja  la  veille. 


1 1. 


Alinea  3.  M.  HAGERUP  propose  la  formule 
suivante : 

«Si  apres  la  reunion  de  la  Commission  media- 
trice  1'entente  n'est  pas  obtenue,  les  membres  de 


Peuvent  etre  portees  sur  cette  liste,  a  1'unani- 
mit6,  toutes  personnes  satisfaisant  aux  conditions 
requises,  alors  me'me  qti'elles  n'auraient  pas  figure 
sur  la  liste  de  presentation  de  la  Cour  d' Arbitrage. 

Si  par  le  moyen  de  la  Commission  mediatrice 
1' election  n'a  pu  £tre  faite,  les  membres  de  la  Cour 
deja  nommes  pourvoient,  dans  un  delai  a  fixer  par 
le  Conseil  de  la  Societe  des  Nations,  par  coopta- 
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la  Cour  deja  nommes  pourvoient,  dans  un  delai  tion  aux  sieges  vacants,  en  choisissant  parmi  les 
a  fixer  par  le  Conseil,  par  cooptation  aux  sieges  personnes  qui  ont  eu  des  voix,  soit  a  I'Assemblee, 
vacants."  soit  au  Conseil. 

Si,    parmi    les  juges,    il    y  a    partage    6gal  de 

M.   DE  LAPRADELLE  propose  cette  formule :     voix,  la  voix  du  juge  le  plus  age  1'emporte. 

,,Si,  par  le  moyen  de  la  commission  mediatrice, 
l'election  n'a  pu  e~tre  faite,  ou  1'entente  ne  peut 
etre  obtenue,  les  membres  de  la  Cour  deja.  nom- 
mes pourvoient  par  cooptation  aux  sieges  vacants 
en  choisissant  parmi  les  personnes  .  .  .  ." 

La  redaction  finale  est  basee  sur  ces  deux  pro- 
positions. 

Article   22. 


Forme  par  les  alineas   2,   3,  et  4  de  1'article  22 
du  texte  du  comite  de  redaction. 


Si,  pour  une  raison  speciale,  1'un  des  membres 
de  la  Cour  estime  ne  pouvoir  participer  au  juge- 
ment  d'une  affaire  determinee,  il  en  fait  part  au 
President. 

Si  le  President  estime  qu'un  des  membres  de 
la  Cour  ne  peut  sieger  pour  une  raison  speciale 
dans  une  affaire  determinee,  il  en  avertit  le  membre 
interesse. 

Si  1'un  et  1'autre  ne  sont  pas  d'accord  dans 
chacun  de  ces  cas  sur  1'attitude  a  prendre,  la 
Cour  decide. 


Article  2  2 bis. 


Correspond  aux  alineas  i  et  5  du  texte  originaire 
du  Comite  de  redaction,  avec  un  amendement  de 
M.  Fernandes. 


La  Cour  exerce  ses  attributions  en  seance  pleniere. 
Si  la  presence  d'onze  juges  titulaires  n'est  pas 
assuree,   ce  nombre  est  parfait  par  1'entree  en  fonc- 


Le  troisieme  alinea  a  ete  propose  par  M.  Fer-     tion  des  juges  suppleants. 


nandes. 


Toutefois,  si  onze  juges  ne  sont  pas  disponibles,  le 
quorum  de  neuf  sera  suffisant  pour  constituer  la  Cour. 


Article   2 4 bis. 


Le  texte  adopte  a  ete  propose  par  le  President 
en  remplacement  du  texte  propose  par  lui  la  veille. 


II  est  pourvu  aux  sieges  devenus  vacants  selon 
la  methode  suivie  pour  la  premiere  election. 

Le  membre  de  la  Cour  elu  en  remplacement 
d'un  membre  dont  le  mandat  n'est  pas  expire, 
achcve  le  terme  du  mandat  de  son  predecesseur. 


Article  25. 


M.  DE  LAPRADELLE  propose  la  suppression 
du  premier  alinea.  Cette  proposition,  mise  aux  voix, 
<st  rejetee. 

M.  RICCI-BUSATTI  declare  que  la  hate  des 
travaux  du  Comite  1'empeche  de  faire  une  serie  de 
remarques  sur  cet  article,  ainsi  que  sur  certains 
autres,  etant  donne  qu'il  manque  le  temps  neces- 
saire  pour  penetrer  d'une  facon  suffisante  les  dis- 
positions en  question. 


1.  Lorsque  la  Cour  renferme  un  juge  titulaire 
de  la  nationalite  de  chacune  des  parties  en  cause, 
ces  juges  conservent  le  droit  de  sieger  dans  1'affaire 
dont  la  Cour  est  saisie. 

2.  Si  la  Cour  ne  renferme  qu'un  juge  titulaire 
de  la  nationalite  d'une  seule  des  parties  en  cause, 
1'autre  partie  designe  pour  sieger,  parmi  les  juges 
suppleants,   un  juge  de  sa  nationalite,  s'il  en  existe. 
S'il  n'en  existe  pas,  elle  choisit  un  juge ;  de  prefe- 
rence parmi  les  personnes  qui  ont  ete  1'objet  d'une 
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Le  texte  est  adopte  comme  partie  du  texte  prc-  presentation  de  la  part  des  groupes  nationaux  de 
pare  par  le  Comitj  de  r6daction,  et  puis  reserve,  la  Cour  d' Arbitrage. 

3.  Si  la  Cour  ne  renterme  aucun  jugc  titulaire 
de  la  nationalite  des  parties  en  cause,  chacune  de 
ces  parties  precede  a  la  designation  ou  au  choix 
d'un   juge   de  la  meme  maniere  que  dans  le  cas 
precedent. 

4.  Lorsque  plusieurs  parties  font  cause  commune, 
elles   ne   peuvent   designer   ou  choisir  qu'un  seul 
juge  de  commun  accord. 

5.  Les  juges  designes  ou  choisis  comme  il  est 
dit    ci-dessus,    doivent    satisfaire  aux  prescriptions 
des  articles  2,   14,   15,    18,   22,  du  present  statut. 
Us  statuent  sur  un  pied  d'egalite  avec  leurs  collegues. 

Article  2 5 bis  (anciens   13  et   19  alinea  2.) 

Le  texte  adopte  est  propose  par  M.  DE  LAPRA-  Les  juges  titulaires  reqoivent  un  traitement  an- 
DELLE,  d'accord  avec  MM.  FERNANDKS  et  nuel  a  fixer  par  1'Assemblee  de  la  Societe  des 
HAGERUP.  Nations  sur  la  proposition  du  Conseil.  Ce  traite- 

ment ne  peut  £tre  diminue  pendant  la  dur£e  des 
L'avant  dernier  alinea  est  propose  par  M.  RICCI-     fonctions  du  juge. 

BUSATTI,  qui  est  appuye  par  LORD  PHILLI-         Le  President  recent  une  indemnity  speciale  deter- 
MORE  et  par  le  PRESIDENT.  minee  de  la  me'me  maniere  pour  la  duree  de  ses 

fonctions. 

Les  juges  suppleants  re^oivent  dans  1'exercice 
de  leurs  fonctions  une  indemnite  a  fixer  de  la  meme 
maniere. 

Un  reglement  special  determine  les  pensions 
auxquelles  ont  droit  les  juges. 

Les  juges  titulaires  et  suppleants  qui  ne  resident 
pas  au  siege  de  la  Cour  auront  droit  au  rem- 
boursement  des  frais  de  voyages  necessit6s  par 
raccomplissement  de  leurs  fonctions. 

L'indemnite  due  aux  juges  designes  ou  choisis 
conformement  a  1'article  25  est  reglee  de  la  me'me 
maniere. 

Le  traitement  du  greffier  est  fix6  par  le  Conseil 
sur  la  proposition  de  la  Cour. 

Article   26. 

Le  texte  adopte  est  celui  propose  la  veille  par  Les  frais  de  la  Cour  sont  supportes  par  la 
M.  DE  LAPRADELLE.  Societe  des  Nations  de  la  maniere  que  1'Assemblee 

decide  sur  la  proposition  du  Conseil. 

Article  28. 

M.  RICCI-BUSATTI  souleve  la  question  des  cas  La  Cour  est  ouverte  aux  Etats  Membres  de  la 

sporadiques  ou  la  Cour  est  competente  pour  juger  Societe    des    Nations.     Elle    Test   de   me'me   aux 

de   conflits   auxquels  une  des  parties  est  un  Etat  Etats  mentionnes  a  1'Annexe  au  Pacte  de  la  Societe 

qui  n'est  pas  Membre  de  la  Societe  des  Nations,  des  Nations. 

On   se  met  d'accord  pour  reconnaitre  qu'il  est  Elle  est  aussi  accessible  aux  autres  Etats. 

inutile  de  faire  une  exception  pour  ces  cas,  puisque  Les    conditions,    auxquelles    elle  est  ouverte  ou 
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le    Conseil    s'inspirera    du    Traite  de  Versailles  en     accessible  aux  Etats  qui  ne  sont  pas  Membres  de 


posant  ses  conditions. 

M.  DE  LAPRADELLE  maintient  son  vote  con 
traire  a  cet  article. 


la  Societe  des  Nations  sont  reglees  par  le  Conseil, 
en  tenant  compte  de  1'article   1 7  du  Pacte. 


Article  29. 


Mr.  ROOT  remarque  1'omission  de  la  stipula- 
tion a  1'article  30  du  plan  Root — Phillimore, 
aux  termes  de  laquelle  les  moyens  diplomatiques 
doivent  etre  epuises  avant  le  recours  a  la  juridic- 
tion  internationale. 

II  en  demande  1'insertion  dans  le  projet  du  Comite. 

LORD  PHILLIMORE  propose  la  formule 
suivante : 

,,Lorsqu'un  differend  tel  qu'il  est  prevu  dans . . . 
s'eleve  entre  Etats  et  que  le  differend  n'a  pu 
e"tre  regie  par  voie  diplomatique  et  que  Ton  n'est 
pas  convenu  pour  une  autre  juridiction  dans  le 
sens  de  1'article  13  du  Pacte,  la  partie  qui  se 
pretend  lesee,  peut  en  saisir  la  Cour  Permanente." 

On  est  d'accord  pour  reconnaitre  la  desirabilite 
de  1'insertion  d'une  stipulation  a  cet  effet.  Une 
redaction  sera  preparee  pour  mercredi.  La  place 
de  la  nouvelle  disposition  est  reservee. 


Entre  Etats  Membres  de  la  Societe  des  Nations 
la  Cour  statue  sans  convention  speciale  sur  les 
differends  d'ordre  juridique,  qui  ont  pour  objet: 

a.  L'interpretation  d'un  traite ; 

b.  Tout  point  de  droit  international ; 

c.  La  realite  de  tout  fait,  qui,  s'il  etait  etabli, 
constituerait    la    violation    d'un   engagement 
international ; 

d.  La  nature  ou  1'etendue  de  la  reparation  due 
pour  la  rupture  d'un  engagement  international ; 

e.  L'interpretation    d'une   sentence  rendue  par 
la  Cour. 

La  Cour  connait  egalement  de  tous  differends, 
de  quelque  nature  qu'ils  soient,  qui  lui  sont  soumis 
par  la  convention,  soit  generate,  soit  speciale,  des 
parties. 

En  cas  de  contestation  sur  le  point  de  savoir 
si  un  differend  rentre,  oui  ou  non,  dans  les  cate- 
gories ci-dessus  visees,  la  Cour  decide. 


M.FERNANDES  propose  1'amendementsuivant: 

,,Lorsque  la  partie  assignee  allegue  ne  pas  avoir 

accepte    la  juridiction    de  la  Cour,  celle-ci  decide 

sur  le  point  de  savoir  s'il  y  a  un  engagement  de 

sa  part." 

Mr.  ROOT  souleve  des  objections  contre  une 
formule  qui  lierait  les  Etats  egalement  dans  des  cas 
ou  ils  ne  sont  pas  lies  par  le  Pacte  de  la  Societe 
des  Nations  ou  par  des  traites  ou  conventions. 

LORD  PHILLIMORE  fait  valoir  que  la  re- 
daction actuelle  a  etc  interpretee  de  deux  facons 
diametralement  opposees  par  M.  Hagerup  et 
par  M.  de  Lapradelle;  le  texte  est  done 
equivoque. 

D'accord  avec  Mr.  ROOT,  il  propose  la  sup- 
pression de  1'article. 

M.  HAGERUP  propose  la  formule  suivante: 
,,Lorsqu'une   partie   denie  la  competence  de  la 
Cour,    il    appartient    a    celle-ci    de    statuer   sur    le 
point    de    savoir,    si    la    partie    n'a    pas    accepte 


Article  30. 

Supprime. 
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cette  competence,  soit  par  son  adhesion  au  Pacte 
de  la  Societe  des  Nations,  soit  par  une  autre 
convention". 

M.  FERN  AN  DES  propose  une  autre  formule : 
,,Si  la  competence  de  la  Cour  est  contestee  par 
1'Etat  defendeur,  soit  en  raison  de  1'objet  du 
litige,  soit  parce  que  le  dit  Etat  ne  se  croit  pas 
oblige  £  la  juridiction  de  la  Cour,  celle-ci  statue 
sur  la  question  en  ordre  prejudiciel." 

La  suppression  de  1'article  est  finalement  decidee 
sur  la  proposition  de  M.   de  Lapradelle. 
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ANNEXE  No.   2. 

(Texte  des  Chapitres  I  et  II  de  1'Avant-projet,  avec 
les  modifications  adoptees  les  19  et  20  juillet.) 

Article    ier. 

Independamment  de  la  Cour  d' Arbitrage,  organi- 
see  par  les  Conventions  de  La  Haye  de  1 899  et  1 907, 
et  des  Tribunaux  speciaux  d'Arbitres,  auxquels  les 
Etats  demeurent  toujours  libres  de  confier  la  solu- 
tion de  leurs  differends,  il  est  institue,  conforme- 
ment  a  1'article  14  du  Pacte  de  la  Societe  des 
Nations,  une  Cour  Permanente  de  Justice  Inter- 
nationale, directement  accessible  aux  parties. 


CHAPITRE  I. 

Organisation  de  la  Cour. 
Article  2. 

La  Cour  Permanente  de  Justice  Internationale 
est  un  corps  de  magistrals  independants,  choisis 
sans  egard  a  leur  nationalit6  parmi  les  personnes, 
jouissant  de  la  plus  haute  consideration  morale,  et 
reunissant  les  conditions  requises  pour  1'exercice 
dans  leurs  pays  respectifs  de  la  plus  haute  magi- 
strature,  ou  etant  des  jurisconsultes  possedant  une 
competence  notoire  en  matiere  de  droit  international. 

Article  3. 

La  Cour  se  compose  de  quinze  membres :  onze 
juges  titulaires  et  quatre  juges  suppleants.  Le 
nombre  des  juges  titulaires  et  des  juges  suppleants 
peut  Stre  eventuellement  augmente  par  1'Assemblee, 
sur  la  proposition  du  Conseil  de  la  Societe  des 
Nations,  a  concurrence  de  quinze  juges  titulaires 
et  six  juges  suppleants. 

Article  4. 

Les  membres  de  la  Cour  sont  elus  pour  9  ans. 

Us  sont  reeligibles. 

Us  restent  en  fonction  jusqu'a  leur  remplacement. 
Apres  ce  remplacement,  ils  continuent  de  con- 
nattre  des  affaires  dont  ils  sont  deja  saisis. 


Article  5. 

Les  membres  de  la  Cour  sont  elus  par  1'As- 
semblee  et  par  le  Conseil  sur  une  liste  de  personnes 
presentees  par  les  groupes  nationaux  de  la  Cour 
d'Arbitrage,  conibrmement  aux  dispositions  sui- 
vantes. 


ANN  EX  No.    2. 

(Text  of  Chapters  I  and  II  of  the  Draft  Scheme, 
as  amended  on  July  19th  and  20th.) 

Article   i . 

A  Permanent  Court  of  International  Justice,  to 
which  Parties  shall  have  direct  access,  is  hereby 
established,  in  accordance  with  Article  14  of  the 
Covenant  of  the  League  of  Nations.  This  Court 
shall  be  in  addition  to  the  Court  of  Arbitration 
organised  by  the  Hague  Conventions  of  1899  and 
1907,  and  to  the  special  Tribunals  of  Arbitration 
to  which  States  are  always  at  liberty  to  submit 
their  disputes  for  settlement. 

CHAPTER  I. 

Organisation  oj  the  Court. 
Article  2. 

The  Permanent  Court  of  International  Justice 
shall  be  composed  of  a  body  of  independent  judges, 
chosen  regardless  of  their  nationality,  from  amongst 
persons  of  high  moral  character,  who  possess  the 
qualifications  required,  in  their  respective  countries, 
for  appointment  to  the  highest  judicial  offices,  or 
are  jurisconsults  of  recognised  competence  in  inter- 
national law. 

Article  3. 

The  Court  shall  consist  of  fifteen  members  :  eleven 
judges  and  four  deputy-judges.  The  number  of 
judges  and  deputy-judges  may  be  hereafter  incre- 
ased by  the  Assembly,  upon  the  proposal  of  the 
Council  of  the  League  of  Nations,  to  a  total  of 
fifteen  judges  and  six  deputy-judges. 

Article  4. 

The  members  of  the  Court  shall  be  elected  for 
nine  years. 

They  may  be  re-elected. 

They  shall  continue  to  discharge  their  duties 
until  their  places  have  been  filled.  Though  repla- 
ced, they  shall  complete  any  cases  which  they  may 
have  begun. 

Article  5. 

The  members  of  the  Court  shall  be  elected  by 
the  Assembly  and  the  Council  from  a  list  of  persons 
nominated  by  the  national  groups  in  the  Court  of 
Arbitration,  in  accordance  with  the  following  pro- 
visions. 
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Article  6. 

Trois  mois  au  moins  avant  la  date  de  1'election, 
le  Secretaire-General  invite  par  ecrit  les  membres 
de  la  Cour  d' Arbitrage  appartenant  a  des  Etats 
faisant  partie  de  la  Societ6  des  Nations  ou  men- 
tionri6s  a  1'Annexe  au  Pacte  de  la  Societ6  des 
Nations  a  proceder  par  groupes  nationaux  a  la 
presentation  de  personnes  en  situation  de  remplir 
les  fonctions  de  inembre  de  la  Cour. 

Chaque  groupe  ne  peut  en  aucun  cas  presenter 
plus  de  2  personnes,  sans  distinction  de  nationalite. 


Article  7. 

Avant  de  proceder  a  cette  designation  il  est 
recommande  a  chaque  groupe  national  de  con- 
suiter  la  plus  Haute  Cour  de  Justice,  les  Facult6s 
de  Droit  des  Universites,  et  les  Academies  ou 
sections  d'Academies  nationales  ou  internationales, 
vouees  a  1'etude  du  droit. 

Article  8. 

Le  Secretaire-General  de  la  Societe  des  Nations 
dresse,  par  ordre  alphabetique,  une  liste  de  toutes 
les  personnes  ainsi  designees :  seules  ces  person- 
nes sont  61igibles,  sauf  le  cas  prevu  a  1' article 
1 1  parayraphe  2. 

Le  Secretaire-General  communique  cette  liste 
a  1'Assemblee  et  au  Conseil. 

Article  9. 

L'Assemblee  et  le  Conseil  precedent,  indepen- 
damment  1'une  de  1'autre,  a  1'election,  d'abord  des 
juges  titulaires,  ensuite  des  juges  suppleants. 

Article  9  bis. 

Dans  toute  election,  les  61ecteurs  veillent  a  ce 
que  les  personnes  appelees  a  faire  partie  de  la 
Cour,  non  seulement  reunissent  individuellement 
les  conditions  requises,  mais  assurent  dans  1'en- 
semble  la  representation  des  grandes  formes  de 
civilisation  et  des  principaux  systemes  juridiques 
du  monde. 

Article  9  ter. 

Sont  elus  ceux  qui  ont  reuni  la  majorite  absolue 
des  voix  dans  1'Assemblee  et  dans  le  Conseil. 

Au  cas  oil  le  double  scrutin  de  I'Assemblee  et 
du  Conseil  se  porterait  sur  plus  d'un  membre  de 
la  m€me  nationality  le  plus  age  est  seul  elu. 


Article  6. 

At  least  three  months  before  the  date  of  the 
election,  the  Secretary- General  of  the  League  of 
Nations  shall  address  a  written  request  to  the 
members  of  the  Court  of  Arbitration,  belonging  to 
the  States  which  are  Members  of  the  League  of 
Nations  or  mentioned  in  the  Annex  to  the  Covenant 
of  the  League  of  Nations,  to  undertake,  by  national 
groups,  the  nomination  of  persons  in  a  position  to 
accept  the  duties  of  a  member  of  the  Court. 

No  group  may  nominate  more  than  two  per- 
sons ;  the  nominees  may  be  of  any  nationality. 

Article  7. 

Before  making  these  nominations,  each  national 
group  is  hereby  recommended  to  consult  its  Highest 
Court  of  Justice,  the  legal  faculties  of  its  univer- 
sities and  its  national  or  international  Academies  or 
sections  of  Academies,  devoted  to  the  study  of  law. 


Article  8. 

The  Secretary-General  of  the  League  of  Nations 
shall  prepare  a  list,  in  alphabetical  order,  of  all 
the  persons  thus  nominated.  These  persons  only 
shall  be  eligible  for  appointment  except  as  provided 
in  Article  1 2  Paragraph  2. 

The  Secretary-General  shall  submit  this  list  to 
the  Assembly  and  to  the  Council. 

Article  9. 

The  Assembly  and  the  Council  shall  proceed  to 
elect  by  independent  voting  first  the  judges  and 
then  the  deputy-judges. 

Article  9  bis. 

At  every  election,  the  electors  shall  bear  in  mind 
that  not  only  should  all  the  persons  appointed  as 
members  of  the  Court  possess  the  qualifications 
required,  but  the  whole  body  also  should  represent 
the  main  forms  of  civilisation  and  the  principal  legal 
systems  of  the  world. 

Article  9  ter. 

Those  candidates  who  obtain  an  absolute  majority 
of  votes  in  the  Assembly  and  the  Council  shall 
be  considered  as  elected. 

In  the  event  of  more  than  one  candidate  of  the 
same  nationality  being  elected  by  the  votes  of  both 
the  Assembly  and  the  Council,  the  eldest  of  these 
shall  be  considered  as  elected. 
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Article   10. 


Article   i  o. 


Si  apres  la  premiere  election  il  reste  encore  des  If,  after  the  first  election,  one  or  more  seats 
sieges  a  pourvoir,  il  est  proceda  de  la  meme  remain  to  be  filled,  a  second,  and  if  necessary,  a 
maniere  a  une  seconde  election,  puis  a  une  troisieme.  third  election  shall  take  place  in  the  same  way. 


Article   1 1 . 

Le  texte  du  premier  alinea  doit  e"tre  prepare 
par  M.  de  Lapradelle  et  Lor  d  Ph  ill  i  more. 
Au  cours  de  la  seance,  M.  DE  LAPRADELLE 
a  propose  la  redaction  suivante : 

,,Si  apres  la  troisieme  election  il  reste  encore 
des  sieges  a  pourvoir,  il  est  a  tout  moment  forme 
sur  la  seule  demande,  soit  de  1'Assemblee,  soit  du 
Conseil,  une  Commission  mediatrice  de  six  membres, 
nommes  trois  par  1' Assemble,  trois  par  le  Conseil, 
en  vue  de  choisir  pour  chaque  siege  non  pourvu 
un  nom  a  presenter  a  1'adoption  separee  de 
1'Assemblee  et  du  Conseil. 

Peuvent  Stre  portees  sur  cette  liste,  a  1'unani- 
miie,  toutes  personnes  satisfaisant  aux  conditions 
requises,  alors  me'me  qu'elle  n'auraient  pas  figure 
sur  la  liste  de  presentation  de  la  Cour  d' Arbitrage. 

Si  par  le  moyen  de  la  Commission  mediatrice 
1'election  n'a  pu  6tre  faite,  les  membres  de  la  Cour 
deja  nommes  pourvoient,  dans  un  delai  a  fixer  par 
le  Conseil  de  la  Societe  des  Nations,  par  coop- 
tation  aux  sieges  vacants,  en  choisissant  parmi  les 
personnes  qui  ont  eu  des  voix,  soit  a  1'Assemblee, 
soit  au  Conseil. 

Si  parmi  les  juges,  il  y  a  partage  6gal  de  voix, 
la  voix  du  juge  le  plus  age  1'emporte." 


Article   1 1 . 

The  text  for  the  first  Paragraph  is  to  be  prepared 
by  M.  d  e  L  a  p  r  a  d  e  1 1  e  and  Lord  Phillimore. 
During  the  sitting  M.  DE  LAPRADELLE  pro- 
posed the  following  text: 

"  If  after  the  third  election  one  or  more  seats 
still  remain  unfilled,  a  joint  Conference  consisting 
of  six  members,  three  appointed  by  the  Assembly 
and  three  by  the  Council,  may  be  formed,  at 
any  time,  at  the  request  of  either  the  Assembly 
or  the  Council,  for  the  purpose  of  choosing  one 
name  for  each  seat  still  vacant,  to  submit  to  the 
Assembly  and  the  Council  for  their  respective 
acceptance. 

If  the  Committee  is  unanimously  agreed  upon 
any  person  who  fulfils  the  required  conditions,  he 
may  be  included  in  its  list,  even  though  he  was 
not  included  in  the  list  of  nominations  made  by 
the  Court  of  Arbitration. 

If  the  Joint  Conference  is  not  successful  in 
procuring  an  election,  those  members  of  the  Court 
who  have  already  been  appointed  shall,  within  a 
time  limit  to  be  fixed  by  the  Council  of  the  League 
of  Nations  and  by  cooptation  proceed  to  fill  the 
vacant  seats  by  election  from  amongst  those  can- 
didates who  have  obtained  votes  either  in  the 
Assembly  or  in  the  Council. 

In  the  event  of  an  equality  of  votes  amongst  the 
judges,  the  eldest  judge  shall  have  a  casting  vote." 


Supprime. 
Transfere. 


Article  12. 
Article  1 3 . 
Article  14. 


Struck  out. 


Transferred. 


Article    i  2 . 


Article    1 3 . 


Article   14. 


L'exercice  de  toute  fonction  qui  releve  de  la  The  exercise  of  any  function  which  belongs  to 
direction  politique,  soit  nationale,  soit  internatio-  the  political  direction,  national  or  international,  of 
nale,  des  Etats,  est  incompatible  avec  la  qualite  States  by  the  members  of  the  Court,  is  declared 
de  membre  de  la  Cour. 

En  cas  de  doute  la  Cour  decide. 


incompatible  with  their  judicial  duties. 

Any    doubt    upon   this   point  is  settled  by  the 
decision  of  the  Court. 


Article   15. 


Article   15. 


Les  membres  de  la  Cour  ne  peuvent  exercer  No  member  of  the  Court  can  act  as  agent, 
les  fonctions  d'agents,  de  conseil  ou  d'avocat  dans  counsel  or  advocate  in  any  case  of  an  international 
aucune  affaire  d'ordre  international.  nature. 
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Us  ne  peuvent  participer  au  reglement  d'aucune 
affaire  dans  laquelle  ils  sont  anterieurement  inter- 
venus  comme  agents,  conseils  ou  avocats  de  Tune 
des  parties,  membres  d'un  Tribunal  national  ou 
international,  d'une  Commission  d'enque'te,  ou  a 
tout  autre  litre. 

En  cas  de  doute  la  Cour  decide. 


No  member  may  participate  in  the  decision  of 
any  case  in  which  he  has  previously  taken  an 
active  part,  as  agent,  counsel  or  advocate  for  one 
of  the  contesting  parties,  or  as  a  member  of  a  na- 
tional or  international  Court,  or  of  a  Commission  of 
Inquiry,  or  in  any  other  capacity. 

Any  doubt  upon  this  point  is  settled  by  the 
decision  of  the  Court. 


Article   16. 

Les  membres  de  la  Cour  ne  peuvent  £tre  releves 
de  leurs  fonctions  que  si,  au  jugement  unanime  des 
autres  membres,  ils  ont  cesse  de  repondre  aux 
conditions  requises. 

Le  Secretaire-General  en  est  officiellement  informe. 

Cette  communication  emporte  vacance  de  siege. 

Article   17. 


Article    16. 

A  member  of  the  Court  cannot  be  dismissed  unless, 
in  the  unanimous  opinion  of  the  other  members, 
he  has  ceased  to  fulfil  the  required  conditions. 

When  this  happens,  a  formal  notification  shall 
be  given  to  the  Secretary-General. 

This  notification  makes  the  place  vacant. 

Article   17. 


En  dehors'  de  leurs  propres  pays,  les  membres  The  members  of  the  Court,  when  outside  their 
de  la  Cour  jouissent  des  me"mes  privileges  et  im-  own  country,  shall  enjoy  the  privileges  and  immuni- 
munites  que  les  Agents  diplomatiques.  ties  of  diplomatic  representatives. 


Article   18. 


Article    1 8. 


Tout    membre    de   la  Cour  doit,  avant  d'entrer          Every  member  of  the  Court  shall,  before  taking 

en  fonctions,  faire,  en  s6ance  publique,  une  decla-  up  his  duties,  make  a  solemn  declaration  in  open 

ration  solennelle  de  sa  volonte  d'exercer  ses  attri-  Court  that  he  will  exercise  his  powers  impartially 

butions  avec  impartialite  et  en  toute  conscience.  and  conscientiously. 


Article   iq. 

La  Cour  elit,  pour  trois  ans,  son  President  et 
son  Vice-President :  ils  sont  reeligibles. 

Elle  nomme  son  Greffier. 

La  fonction  de  Greffier  de  la  Cour  n'est  pas 
incompatible  avec  celle  de  Secretaire- General  de 
la  Cour  Permanente  d'Arbitrage. 

Article  20. 


Article   19. 

The  Court  shall  elect  its  President  and  Vice- 
President  for  three  years:  they  may  be  re-elected. 

It  shall  appoint  its  Registrar. 

The  duties  of  the  Registrar  of  the  Court  shall 
not  be  considered  incompatible  with  those  of  the 
Secretary-General  of  the  Permanent  Court  of  Arbi- 
tration. 

Article  20. 


Le  siege  de  la  Cour  est  fixe  a  La  Haye.  The   seat   of  the  Court  shall  be  established  at 

Le  President  et  le  Greffier  resident  au  siege  de     The  Hague. 

la  Cour.  The  President  and  Registrar  shall  reside  at  the 

seat  of  the  Court. 


Article  2  i . 

La  Cour  tient  une  session  chaque  an  nee. 

Sauf  disposition  contraire  du  reglement  d'ordre 
de  -la  Cour,  cette  session  commence  le  15  juin, 
et  continue  tant  que  le  r61e  n'est  pas  epuise. 

Le  President  convoque  la  Cour  en  session  extra- 
ordinaire quand  les  circonstances  1'exigent. 


Article  21. 

A  session  shall  be  held  every  year. 

Unless  otherwise  provided  by  rules  of  Court, 
this  session  shall  begin  on  the  1 5th  June,  and 
shall  continue  for  as  long  as  may  be  necessary 
to  complete  the  cases  on  the  list. 

The  President  may  summon  an  extraordinary 
meeting  of  the  Court  whenever  necessary. 


—   633  — 


Article  22. 

Si,  pour  une  raison  speciale,  1'un  des  membres 
de  la  Cour  estime  ne  pouvoir  participer  au  juge- 
ment  d'une  affaire  determinee,  il  en  fait  part  au 
President. 

Si  le  President  estime  qu'un  des  membres  de 
la  Cour  ne  peut  sieger,  pour  une  raison  speciale, 
dans  une  affaire  determinee,  il  en  avertit  le  mem- 
bre  interesse. 

Si  1'un  et  1'autre  ne  sont  pas  d'accord  dans 
chacun  de  ces  cas  sur  1'attitude  a  prendre,  la  Cour 
decide. 


Article  22. 

If,  for  some  special  reason,  a  member  of  the 
Court  considers  that  he  cannot  take  part  in  the 
decision  of  a  particular  case,  he  shall  so  inform 
the  President. 

If,  for  some  special  reason,  the  President  con- 
siders that  one  of  the  members  of  the  Court  should 
not  sit  on  a  particular  case,  he  shall  give  notice 
to  the  member  concerned. 

In  the  event  of  the  President  and  the  member 
not  agreeing  as  to  the  course  to  be  adopted  in 
any  such  case,  the  matter  shall  be  settled  by  the 
decision  of  the  Court. 


Article  22  bis. 

La  Cour  exerce  ses  attributions  en  seance  pleniere. 

Si  la  presence  de  onze  juges  titulaires  n'est  pas 
assuree,  ce  nombre  est  parfait  par  1'entree  en 
fonction  des  juges  suppleants. 

Toutefois,  si  onze  juges  ne  sont  pas  disponibles, 
le  quorum  de  neuf  sera  suffisant  pour  constituer 
la  Cour. 

Article  23. 

Les  suppleants  sont  appeles  dans  1'ordre  du 
tableau. 

Le  tableau  est  dresse  par  la  Cour,  en  tenant 
compte,  d'abord  de  la  priorite  d'election  et  ensuite 
de  1'anciennete  d'age. 

Article  24. 


Article   22  bis. 

The  full  Court  shall  sit. 

If  eleven  judges  cannot  be  present,  deputy-judges 
shall  be  called  upon  to  sit,  in  order  to  make  up 
this  number. 

If,  however,  eleven  judges  are  not  available,  a 
quorum  of  nine  judges  shall  suffice  to  constitute 
the  Court. 

Article  23. 

Deputy-judges  shall  be  called  upon  to  sit  in  the 
order  laid  down  in  a  list. 

The  list  shall  be  prepared  by  the  Court,  having 
regard  first  to  the  order  in  time  of  each  election 
and  secondly  to  age. 

Article   24. 


En    vue  de  la  prompte  expedition  des  affaires,          With  a  view  to  the  speedy  despatch  of  business 

la    Cour    compose   annuellement    une  chambre  de  the   Court    shall    form,  annually,  a  chamber  com- 

trois   juges,    specialement    consacree    au  jugement  posed    of  three  judges   especially  devoted  to  the 

des    affaires    en    procedure    sommaire,  lorsque  les  hearing    of  cases    by  summary  procedure,  at  the 

parties  le  demandent.  request  of  the  contesting  parties. 


Article  24  bis. 

II  est  pourvu  aux  sieges  devenus  vacants  selon 
la  methode  suivie  pour  la  premiere  election. 

Le  membre  de  la  Cour  elu  en  remplacement 
d'un  membre  dont  le  mandat  n'est  pas  expire, 
acheve  le  terme  du  mandat  de  son  predecesseur. 


Article  25. 

1.  Lorsque  la  Cour  renferme  un  juge  titulaire 
de  la  nationalite  de  chacune  des  parties  en  cause, 
ces  juges  conservent  le  droit  de  sieger  dans  1'affaire 
dont  la  Cour  est  saisie. 

2.  Si  la  Cour  ne  renferme  qu'un  juge  titulaire 
de  la  nationalite  d'une  seule  des  parties  en  cause, 


Article   24  bis. 

Vacancies  which  may  occur  shall  be  filled  by  the 
same  method  as  that  laid  down  for  the  first  election. 

A  member  of  the  Court  elected  to  replace  a 
member,  the  period  of  whose  appointment  has  not 
expired,  will  hold  the  appointment  for  the  remainder  of 
his  predecessor's  term. 

Article   25. 

1 .  If  the  Court  includes  upon  the  bench  a  judge 
of  the    nationality   of  each  contesting  party,  they 
shall    retain    their    right    to  sit  in  the  case  before 
the  Court. 

2.  If  the  Court  includes  upon  the  bench  a  judge 
of  the  nationality  of  one  of  the  parties  only,  the 
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1'autre  partie  designe  pour  singer,  parmi  les  juges 
supp!6ants,  un  juge  de  sa  nationality,  s'il  en  existe. 
S'il  n'en  existe  pas,  elle  choisit  un  juge,  de  pre- 
fierence  parmi  les  personnes  qui  ont  ete  1'objet 
d'une  presentation  de  la  part  des  groupes  nationaux 
de  la  Cour  d' Arbitrage. 

3.  Si  la  Cour  ne  renferme  aucun  juge  titulaire 
de  la  nationalit6  des  parties  en  cause,  chacune  de 
ces  parties  precede  a  la  designation  ou  au  choix 
d'un  juge   de  la  m£me  maniere  que  dans  le  cas 
precedent. 

4.  Lorsque  plusieurs  parties  font  cause  commune, 
elles    ne   peuvent    designer    ou  choisir  qu'un  seul 
juge  de  commun  accord. 

5.  Les  juges  designes  ou  choisis  comrne  il  est 
dit    ci-dessus,    doivent    satisfaire  aux  prescriptions 
des  articles  2,  14,  15,  18,  12  du  present  statut.  Us 
statuent  sur  un  pied  d'egalit£  avec  leurs  collegues. 

Article  2  5  bis  (ancien    1 3). 

Les  juges  titulaires  recoivent  un  traitement  annuel 
a  fixer  par  I'Assemblee  de  la  Societe  des  Nations 
sur  la  proposition  du  Conseil.  Ce  traitement  ne 
peut  fitre  diminue  pendant  la  duree  des  fonctions 
du  juge. 

Le  President  regoit  une  indemnite  speciale  de- 
terminee  de  la  mfime  maniere  pour  la  duree  de 
ses  fonctions. 

Les  juges  suppleants  recoivent  dans  1'exercice 
de  leurs  fonctions  une  indemnite  a  fixer  de  la 
me'me  maniere. 

Un  reglement  spdcial  determine  les  pensions 
auxquelles  ont  droit  les  juges. 

Les  juges  titulaires  et  suppleants  qui  ne  resident 
pas  au  siege  de  la  Cour  auront  droit  au  rembour- 
sement  des  frais  de  voyages  n6cessit6s  par  1'accom- 
plissement  de  leurs  fonctions. 

L'indemnite  due  aux  juges  design6s  ou  choisis 
conformement  a  1'article  25  est  reglee  de  la  mgme 
maniere. 

Le  traitement  du  greffier  est  fixe  par  le  Conseil 
sur  la  proposition  de  la  Cour. 

Article  26. 

Les  frais  de  la  Cour  sont  supportes  par  la 
Societe  des  Nations  de  la  maniere  que  1'Assem- 
blee  decide  sur  la  proposition  du  Conseil. 

CHAPITRE  II. 
Competence  de  la    Cour. 

Article   27. 
La  Cour  connait  des  litiges  entre  Etats. 


other  party  may  select,  from  among  the  deputy- 
judges,  a  judge  of  its  nationality,  if  there  be  one. 
If  there  should  not  be  one,  the  party  may  choose 
a  judge,  preferably  from  among  those  persons 
who  have  been  nominated  as  candidates  by  some 
national  group  in  the  Court  of  Arbitration. 

3.  If  the  Court  includes  upon  the  Bench  no  judge 
of  the    nationality   of  the  contesting  parties,  each 
of  these  may  proceed  to  select  or  choose  a  judge 
as  in  the  case  mentioned  above. 

4.  Should  there  be  several  parties  in  the  same 
interest,  they  can  nominate  or  choose,  after  having 
agreed  together,  one  judge  only. 

5.  Judges  selected  or  chosen  as  laid  down  above, 
shall    fulfil  the  conditions  required  by  Articles   2, 
14,    15,    1 8,    22   of  this  Statute.     They  shall  take 
part  in  the  decision  on  an  equal  footing  with  their 
colleagues. 

Article  2  5  bis  (old   1 3). 

The  judges  shall  receive  an  annual  salary  to 
be  determined  by  the  Assembly  of  the  League  of 
Nations  upon  the  proposal  of  the  Council.  This 
salary  must  not  be  decreased  during  the  period 
of  a  judge's  appointment. 

The  President  shall  receive  a  special  grant  for 
his  period  of  office,  to  be  fixed  in  the  same  way. 

Deputy-judges  shall  receive  a  grant,  for  the 
period  of  performance  of  their  duties,  to  be  fixed 
in  the  same  way. 

Special  regulations  will  determine  the  pensions 
to  which  the  judges  shall  be  entitled. 

Travelling  expenses  incurred  in  the  performance 
of  their  duties  shall  be  refunded  to  judges  and 
deputy-judges  who  do  not  reside  at  the  seat  of 
the  Court. 

The  indemnity  due  to  judges  selected  or  chosen 
as  provided  in  Article  25  shall  be  determined  in 
the  same  way. 

The  salary  of  the  Registrar  shall  be  decided  by 
the  Council  upon  the  proposal  of  the  Court. 


Article   26. 

The  expenses  of  the  Court  shall  be  borne  by 
the  League  of  Nations  in  such  a  manner  as  shall 
be  decided  by  the  Assembly  upon  the  proposal 
of  the  Council. 

CHAPTER  II. 

Competence  of  the  Court. 
Article   27. 

The  Court  shall  have  jurisdiction  to  hear  and 
determine  suits  between  States. 
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Article  28. 

La  Cour  est  ouverte  aux  Etats  Membres  de  la 
Societe  des  Nations. 

Elle  Test  de  meme  aux  Etats  mentionnes  a 
1'annexe  au  Pacte  de  la  Societe  des  Nations. 

Elle  est  aussi  accessible  aux  autres  Etats. 

Les  conditions,  auxquelles  elle  est  ouverte  ou 
accessible  aux  Etats  qui  ne  sont  pas  Membres  de 
la  Societe  des  Nations  sont  reglees  par  le  Conseil, 
en  tenant  compte  de  1' article  1 7  du  Pacte. 


Article  29. 

Entre  Etats  Membres  de  la  Societe  des  Nations 
la  Cour  statue  sans  convention  speciale  sur  les 
differends  d'ordre  juridique,  qui  ont  pour  objet : 


a.  1'interpretation  d'un  traite; 

b.  tout  point  de  droit  international ; 

c.  la    realite   de  tout  fait,  qui,  s'il  etait  etabli, 
constituerait    la    violation   d'un   engagement 
international ; 

d.  la  nature  ou  1'etendue  de  la  reparation  due 
pour  la  rupture  d'un  engagement  international ; 

(•.     1'interpretation  d'une  sentence  rendue  par  la 
Cour. 

La  Cour  connait  egalement  de  tous  differends, 
de  quelque  nature  qu'ils  soient,  qui  lui  sont 
soumis  par  la  convention,  soit  generate,  soit  speciale, 
des  parties. 

En  cas  de  contestation  sur  le  point  de  savoir 
si  un  differend  rentre,  oui  ou  non,  dans  les 
categories  ci-dessus  visees,  la  Cour  decide." 


Article  29  bis. 

(Nouvel    article    base  sur  1'article  30  du  projet 
Root—  Phillimore). 


Supprime. 


Article  30. 
Article  3 1 . 


Dans  les  limites  de  sa  competence,  telle  qu'elle 
est  determinee  par  1'article  29,  la  Cour  applique 
successivement : 

i .  les  conventions  internationales,  soit  gene- 
rales,  soit  speciales,  etablissant  des  regies  expresse- 
ment  reconnues  par  les  Etats  en  litige; 


Article  28. 

The  Court  shall  be  open  to  the  States  Members 
of  the  League  of  Nations. 

It  shall  also  be  open  to  the  States  mentioned 
in  the  Annex  to  the  Covenant  of  the  League  of 
Nations. 

Other  States  may  also  have  access  to  it. 

The  conditions  under  which  the  Court  shall  be 
open  of  right  or  accessible  to  States  which  are 
not  Members  of  the  League  of  Nations,  shall  be 
determined  by  the  Council,  in  accordance  with 
article  1 7  of  the  Covenant. 

Article  29. 

Between  States  which  are  Members  of  the 
League  of  Nations,  the  Court  shall  have  jurisdiction 
(and  this  without  any  special  convention  giving  it 
jurisdiction)  to  hear  and  determine  cases  of  a  legal 
nature,  concerning : 

a.  the  interpretation  of  a  treaty  ; 

b.  any  question  of  international  law ; 

c.  the  existence  of  any  {act  which,  if  established, 
would  constitute  a  breach  of  an  international 
obligation ; 

d.  the  nature  or  extent  of  reparation  to  be  made 
for  the  breach  of  an  international  obligation  ; 

c.     the    interpretation    of  a  sentence  passed  by 
the  Court. 

The  Court  shall  also  take  cognisance  of  all 
disputes  of  any  kind  which  may  be  submitted  to 
it  by  a  general  or  particular  convention  between 
the  Parties. 

In  the  event  of  a  dispute  as  to  whether  a  certain 
case  comes  or  does  not  come  within  any  of  the 
categories  above  mentioned,  the  matter  shall  be 
settled  by  the  decision  of  the  Court. 

Article  29  bis. 

(New  Article  based  upon  Article  30  of  the  Root— 
Phillimore  plan). 

Article  30. 
Deleted. 

Article  3  i . 

The  Court  shall,  within  the  limits  of  its  juris- 
diction as  defined  in  Article  29,  apply  in  the  order 
following : 

i .  international  conventions,  whether  general  or 
particular,  establishing  rules  expressly  recognised 
by  the  contesting  States; 
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2.  la  coutume  Internationale,  attestation  d'une 
pratique  commune,  acceptee  comme  loi ; 

3.  les    principes    generaux   de   droit   reconnus 
par  les  nations  civilisees; 

4.  les    regies    de    droit   qui   se   degagent   des 
decisions   judiciaires   et   de  la  doctrine  des  publi- 
cistes   les   plus   qualifies   des   differentes   Nations, 
comme  moyens  auxiliaires  de  la  determination  des 
regies  de  droit. 

Article  32. 

Le  Cour  donne  son  avis  sur  tout  point  ou  tout 
differend  d'ordre  international  qui  lui  est  soumis 
par  le  Conseil  ou  par  1'Assemblee. 

Lorsque  la  Cour  donne  son  avis  sur  un  point 
d'ordre  international,  independamment  de  tout 
differend  actuellement  ne,  elle  constitue  une  Com- 
mission speciale  de  trois  a  cinq  membres. 

Lorsqu'elle  donne  son  avis  sur  une  question 
qui  fait  1'objet  d'un  differend  actuellement  ne,  elle 
statue  dans  les  memes  conditions,  que  s'il  s'agis- 
sait  d'un  litige  porte  devant  elle. 


2.  international  custom,  as  evidence  of  a  general 
practice,  which  is  accepted  as  law ; 

3.  the  general  principles  of  law  recognised  by 
civilised  nations ; 

4.  rules   of  law  arising  from  judicial  decisions 
and  teachings  of  the  most  highly  qualified  publicists 
of  the  various  nacions,  as  subsidiary  means  for  the 
determination  of  rules  of  law. 


Article  32. 

The  Court  shall  give  an  advisory  opinion  upon 
any  question  or  dispute  of  an  international  nature 
referred  to  it  by  the  Council  or  Assembly. 

When  the  Court  shall  give  an  opinion  on  a 
question  of  an  international  nature  which  does  not 
refer  to  any  dispute  that  may  have  arisen,  it  shall 
appoint  a  special  commission  of  from  three  to 
five  members. 

When  it  shall  give  an  opinion  upon  a  question 
which  forms  the  subject  of  an  existing  dispute,  it 
shall  do  so  under  the  same  conditions  as  if  the 
case  had  been  actually  submitted  to  it  for  decision. 
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ANNEXE  No.  3. 

CHAPITRE  III. 
Procedure. 

(Texte  revise  du  Comite  de  redaction,  avec,  en  regard,  compte-rendu  des  deliberations 

du  Comite,  du  20  juillet.) 


Article   rer. 


Adopte. 


La  langue  de  la  Cour  est  le  fran^ais. 
La  Cour  peut,  a  la  demande  des  parties,  autoriser 
remploi  d'une  autre  langue  devant  elle. 


Article  2. 


Adopte. 


LORD  PHILLIMORE  attire  1'attention  sur 
1'article  23  du  cliapitre  III  et  souleve  la  question 
du  droit  d'intervention. 

II  croit  que  1'alinea  4  est  inutile  si  ce  droit  n'est 
pas  admis  dans  une  mesure  plus  large  que  cela 
n'a  ete  fait  dans  1'article  23,  qui  parle  seulement 
de  traites  generaux. 

Le  PRESIDENT etle  Rapporteur  font  valoir 
que  1'alinea  a  deux  autres  buts : 

1 .  notification  pour  autre  fin  qu'intervention ; 

2.  tenir  lieu  de  stipulation  concernant  la  publi- 
cite  des  proces. 

M.  FERNANDES  a  propose  la  formule suivante : 
,,Le  droit  d'intervention  est  reconnu  aux  Etats 
ayant  un  interet  legitime,  soit  d'assister  une  des 
parties  en  cause,  en  raison  d'un  droit  conjoint, 
soit  pour  exclure  le  demandeur  ou  le  defendeur. 
Dans  le  premier  cas,  1'intervenant  agira  dans  les 
memes  delais  accordes  a  la  partie  assistee.  Dans 
le  second  cas,  1'opposition  sera  formee  dans  les 
delais  et  selon  les  formes  determinees  par  la  Cour." 

M.  HAGERUP  a  propose  la  formule  de  1'article  3  i 
du  projet  des  3  pays  scandinaves  qui  ne  limite 
pas  la  notification  et  1'intervention  aux  Membres 
de  la  Societe  des  Nations. 


La  Cour  est  saisie  par  une  requite  adressee  au 
Greffe. 

La  requete  indique  1'objet  du  differend  et  designe 
les  parties  en  cause. 

Le  Greffe  fait  immediatement  notification  de  la 
requeue  aux  interesses. 

II  en  informe  egalement  les  Membres  de  la  Societe 
des  Nations  par  1'entremise  du  Secretaire-General. 


Adopte  (avec  modifications  redactionnelles). 
M.  FERNANDES   voudrait   voir   appuyer  les 
mesures  conservatoires  par  des  sanctions  efficaces. 

MM.  ROOT,  LORD  PHILLIMORE,  MM. 
ADATCI  et  DE  LAPRADELLE  s'opposent  a 
cette  idee  qui  leur  semble  imprudente. 


Article  2  bis. 

Dans  le  cas  ou  la  cause  du  differend  consiste  en 
un  acte  effectue  ou  sur  le  point  de  1'etre,  la  Cour  a  le 
pouvoir  d'indiquer,  si  elle  estime  que  les  circonstances 
1'exigent,  quelles  mesures  conservatoires  du  droit  de 
chacun  doivent  £tre  prises  a  litre  provisoire. 

En  attendant  1'arret,  cette  indication  de  ces  mesures 
est  immediatement  transmise  aux  parties  et  au  Conseil. 
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Sur  la  proposition  de  M.  DE  LAPRADELLE 
la  redaction  suivante  du  second  alinea  est  adoptee : 

vEn  attendant  I'arrOt,  1'indication  de  ces  mesures 
est  immediatement  transmise  aux  parties  et  au 
Conseil." 

Article  3. 


Adopte  (avec  des  modifications  redactionnelles). 


Les    parties   sont  representees  par  des  Agents. 
Elles   peuvent   se   faire  assister  devant  la  Cour 
par  des  conseils  ou  des  avocats. 


Article  4. 


Adopte. 


La     procedure    a    deux    phases : 
1'autre  orale. 


une   ecnte, 


Article  5. 


Adopte  (avec  des  modifications  redactionnelles).  La  procedure  ecrite  comprend  la  communication 

a  juge  et  a  partie  des  memoires,  des  contre- 
memoires  et,  eventuellement,  des  repliques,  ainsi 
que  de  toute  piece  et  document  a  1'appui. 

La  communication  se  fait  par  1'entremise  du 
Greffe  dans  1'ordre  et  les  delais  determines  par  la 
Cour. 

Toute  piece  produite  par  1'une  des  parties  doit 
£tre  communiquee  a  1'autre  en  copie  certifiee  con- 
forme. 

Article  6. 


Adopte  (avec  des  modifications  redactionnelles). 

Le  premier  alinea  formera  seul  1'article  6.  Les 
deux  autres  alineas  seront  inseres  a  un  endroit  a 
determiner. 

M.  FERNANDES  souleve  la  question  de  savoir 
s'il  y  a  lieu  de  stipuler  un  systeme  different  pour 
les  notifications  dans  le  pays  ou  est  etabli  le  siege 
de  la  Cour,  et  dans  d' autres  pays.  II  est  reconnu 
que  tous  les  Etats  doivent  e"tre  sur  un  pied  egal 
a  cet  egard.  Dans  cet  ordre  d'idees  il  est  propose 
de  biffer  les  mots  ,,en  dehors  du  pays  ou  est  le 
siege."  Dans  le  mgme  ordre  d'idees,  Mr.  ROOT 
attire  1'attention  sur  1'article  25  de  la  Convention 
de  1907,  et  M.  HAGERUP  sur  les  dispositions 
du  projet  des  trois  Pays  Scandinaves  et  de  celui 
des  cinq  Puissances  Neutres. 

M.  DE  LAPRADELLE,  qui  fait  valoir  que  le 
cas  peut  devenir  actuel  seulement  en  ce  qui  con- 
cerne  les  notifications  a  donner  a  des  personnes 
qui  ne  sont  pas  en  contact  avec  la  Cour,  propose 
la  redaction  suivante: 

,,Pour  toute  notification  a  faire  aux  temoins  et 
aux  experts,  la  Cour  s'adresse  directement  au  Gou- 
vernement  de  1'Etat  sur  le  territoire  duquel  la  noti- 
fication doit  produire  effet." 


La  procedure  orale  consiste  dans  1'audition  par 
la  Cour  des  temoins,  experts,  agents,  conseils  et 
avocats. 

Pour  toute  notification  a  faire  en  dehors  du 
pays  ou  elle  siege,  la  Cour  s'adresse  directement 
au  Gouvernement  de  1'Etat  sur  le  territoire  duquel 
la  notification  doit  produire  effet.  II  en  est  de 
meme  s'il  s'agit  de  faire  proceder  sur  place  a 
1'etablissement  de  tous  moyens  de  preuve. 
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Get  amendement  est  adopte  avec  cette  modifi- 
cation, que  les  mots  ,,aux  temoins  et  aux  experts" 
sont  substitues  par  les  mots  ,,a  d'autres  personnes 
que  les  agents,  conseils  et  avocats." 

Article  7. 

Adopte    (avec   des  modifications  redactionelles).         Les   debats  sont  diriges  par  le  President,  et  a 

defaut    de    celui-ci    par   le   Vice- President ;  en  cas 
d'empgchement  par  le  plus  ancien  des  juges  presents. 

Article  8. 

Adopte  avec  des  modifications  redactionelles  (le         L'audience  est  publique,  a  moins  qu'il  n'en  soit 
mot  ,,motivee"   est  insere).  autrement  decide  par  la  Cour  a  la  demande  motivee 

de  1'une  des  parties. 


Article  9. 


Adopte. 


II  est  tenu  de  chaque  audience  un  proces-verbal, 
signe  par  le  Greffier  et  le  President. 

Ce    proces-verbal    a  seul  caractere  authentique. 


Article   i  o. 


Adopte    (avec  des  modifications  redactionelles). 


La  Cour  peut,  me'me  avant  tout  debat,  demander 
aux  agents  de  lui  produire  tout  document  et  de 
lui  fournir  toutes  explications.  En  cas  de  refus, 
elle  en  prend  acte. 


Article   1 1 . 


Adopte. 


M.  ADATCI  propose  1' addition  suivante : 
,,Elle  peut  egalement  requerir  1'avis  des  comites 
techniques  constitues  par  le  Conseil  de  la  Societe 
des  Nations,  lorsqu'il  s'agit  de  questions  qui 
rentrent  par  leur  nature  dans  le  ressort  de  leur 
competence  speciale." 

Get  amendement  est  rejete,  mais  en  s'en  inspirant 
le  PRESIDENT  propose  1'insertion  apres  le  mot 
,,personnes"  des  mots  ,,corps  ou  organes". 

LORD  PHILLIMORE  veut  ajouter  le  mot 
,,bureaux". 


Sur  la  proposition  de  M.  DE  LAPRADELLE 
1'insertion  de  la  formule  ,,corps,  bureaux,  commis- 
sions ou  organes"  est  adoptee. 

Article   12. 


A  tout  moment,  la  Cour  peut  confier  une  enqueue 
ou  une  expertise  a  une  ou  plusieurs  personnes 
(voir  remarques)  de  son  choix. 


Adopte    (avec    des  modifications  redactionelles). 


Au  cours  des  debats,  les  juges  posent  aux  temoins, 
agents,  experts,  avocats  et  conseils,  toutes  questions 
qu'ils  jugent  utiles ;  les  agents,  avocats  et  conseils 
ont  le  droit  de  poser,  par  1'entremise  du  President, 
toute  question  que  la  Cour  juge  utile. 
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Article   13. 


Adopte. 


La  Cour  rend  des  ordonnances  pour  la  direc- 
tion du  proces,  la  determination  des  formes  et  de- 
lais  dans  lesquels  chaque  partie  doit  finalement 
conclure,  et  prend  toutes  les  mesures  que  com- 
porte  1'administration  des  preuves. 


Article   14. 


Adopte. 


Apres  avoir  rec,u  les  preuves  et  temoignages 
dans  les  delais  determines  par  elle,  la  Cour  peut 
ecarter  toutes  depositions  ou  documents  nouveaux 
qu'une  des  parties  voudrait  lui  presenter  sans 
1'assentiment  de  1'autre. 


Article   15. 


Adopte  (avec  des  modifications)  centre  la  voix 
de  M.  Ricci-Busatti. 

M.  HAGERUP  fait  valoir  que  1'hypothese  du 
no.  i  est  couverte  par  le  no.  2. 

On  reconnait  le  bien-fonde  de  cette  observation. 

Le  PRESIDENT  propose  la  formule  suivante, 
destinee  a  remplacer  1'alinea  2 : 

,,La  Cour  a  toute  liberte  pour  les  accueillir 
apres  s'€tre  assuree  que  ces  conclusions  sont 
»suffisamment  fondees  en  fait  et  en  droit." 

M.  DE  LAPRADELLE  propose  la  suppression 
du  no.  i. 

LORD  PHILLIMORE  propose  une  formule 
transactionnelle : 

,,La  Cour  fait  droit  a  condition  de  s'e~tre  assu- 
ree que  ces  conclusions  reposent  sur  des  preuves 
serieuses,  qui  sont  fondees  en  droit." 

M.  DE  LAPRADELLE  propose  cette  redaction 
amend  e  de  la  formule  de  Lord  Phillimore: 

,,La  Cour  fait  droit  a  la  condition  de  s'gtre 
assuree  que  ces  conclusions,  reposant  sur  des 
preuves  serieuses,  sont  fondees  en  fait  et  en 
droit." 

M.  RICCI-BUSATTI  fait  valoir  que  1'article  est 
parfaitement  inutile  si  les  memes  preuves  doivent 
e"tre  exigees  lorsqu'il  s'agit  d'un  jugement  par 
contumace  qu'ailleurs;  il  propose  la  suppression 
de  1'article. 

Mr.  ROOT  maintient  premierement  la  necessite 
des  jugements  par  contumace,  et  deuxiemement 
la  necessite  que  ces  jugements  soient  bien  motives. 


Lorsqu'une  des  parties  ne  se  presente  pas,  ou 
s'abstient  de  faire  valoir  ses  moyens,  1'autre  partie 
peut  demander  a  la  Cour  de  lui  adjuger  ses 
conclusions. 

La  Cour,  avant  d'y  faire  droit,  doit  s'assurer 
que  ces  -conclusions,  reposant  sur  des  preuves 
serieuses  sont  fondees  en  fait  et  en  droit. 
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M.  DE  LAPRADELLE  soumet  la  formule 
suivante : 

,,La  Cour,  avant  d'y  faire  droit,  doit  s'assurer 
que  ces  conclusions,  reposant  sur  des  preuves 
serieuses,  sont  fondees  en  fait  et  en  droit". 

LE  PRESIDENT  veut  ajouter  a  cette  formule 
entre  les  mots  ,,sont"  et  ,,fondees"  le  mot  ,,suf- 
fisamment". 

Cette    proposition,    mise    aux    voix,    est  rejetee. 

La  formule  de  M.  de  Lapradelle  est  adoptee. 

Article   16. 

Adopte.  Quand  les  agents,  avocats  et  conseils  ont  fait 

valoir,  sous  le  contrdle  de  la  Cour,  tous  les  moyens 
qu'ils  jugent  utiles,  le  President  prononce  la  c!6ture 
des  debats. 

La  Cour  se  retire  en  chambre  du  Conseil  pour 
deliberer. 

Les  d61iberations  de  la  Cour  sont  et  restent 
secretes. 

Article   17. 

Adopte  (avec  des  modifications  redactionnelles).          Les  decisions  de  la  Cour  sont  prises  a  la  majorite 

La  derniere  partie  du  second  alinea  est  formulae  des  juges  pr6sents. 

comme   suit :    ,,La   voix  du  president  ou  de  celui          En  cas  de  partage  de  voix,  la  voix  du  President 

qui  le  remplace  est  preponderante."  ou  de  celui  qui  le  remplace  est  preponderante. 

Article   18.  . 

• 

Adopte.  L'arre't  est  motive. 

II  mentionne  les  noms  des  juges  qui  y  ont 
pris  part. 

Article   19. 

Adopte  (avec  modifications).  Si   I'arrSt  n'exprime  pas,  en  tout  ou  en  partie, 

Le  president  propose  la  formule  suivante  a  rem-  1'opinion  unanime  des  juges,  les  dissidents  ont  la 

placer  la  premiere  partie  du  dernier  alinea :  facult6    de    demander    1'insertion    de    leur  opinion 

,,Les  dissidents  ont  la  faculte  de  demander  que  motiv6e,    a    la    suite    de   I'expos6    des  motifs  qui 

leurs  oppositions  ou  leurs  reserves  soient  constatees. "  precede  la  decision  de  la  majorit6. 

Cette  faculte  n'est  pas  ouverte  aux  juges  de  la 

Sur  la  proposition  de  M.  DE  LAPRADELLE  un  nationalite  des  parties, 
vote  prealable  est  pris  sur  les  deux  questions  suivantes : 

1.  Le  juge   peut-il    marquer    son    dissentiment 
sur  le  dispositif  seulement? 

Cette    question    est  repondue  dans  I'affirmative. 

2.  Le  juge    peut-il    marquer    son    dissentiment 
sur  les  motifs? 

Cette  question  est  repondue  dans  la  negative. 

Le  PRESIDENT  lit  de  nouveau  la  formule  qu'il 
a  proposee  avec  une  lege"re  modification : 

,,Les  dissidents  ont  la  faculte  de  demander  que 
leurs  oppositions  ou  leurs  reserves  soient  marquees", 
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et  avec  1'addition  suivante: 
,,sans  pouvoir  £tre  motivees." 

Cette  formule  est  adoptee  comme  alinea  i  de 
1'article  1 9,  centre  1'abstention  de  M.  DE  LAPRA- 
DELLE ;  celui-ci  s'abstient  parce  qu'il  n'a  pas  pu 
saisir  la  proposition. 

Au  sujet  de  1'alinea  2,  M.  de  Lapradelle 
desire  que  les  juges  nationaux  soient  exclus  du 
droit  de  marquer  leur  dissentiment,  afin  de  leur 
garantir  une  plus  grande  liberte  envers  leur  pays. 

LORD  PHILLIMORE  et  Mr.  ROOT  s'opposent 
a  cette  idee. 

La  question  de  savoir  si  les  juges  nationaux 
doivent  pouvoir  marquer  la  dissidence  est  mise 
aux  voix. 

En  consequence  du  resuljtat  du  vote,  1'alinea  2 
est  supprim6. 

Article  20. 

Adopte.  L'arre"t   est   signe   par   le   President    et   par  le 

Greffier.  II  est  lu  en  seance  publique,  les  Agents 
dument  prevenus. 

Article  2  i . 

Adopte.  L'arret  est  definitif  et  sans  recours.  En   cas  de 

doute  sur  le  sens  et  la  portee  de  1'arr^t,  il  appar- 
tient  a  la  Cour  de  Interpreter  a  la  demande  de 
toute  partie. 

Article  22. 

Adopte  (avec  modifications).  La    revision    de   I'arret  ne  peut  e"tre  dventuelle- 

ment    demandee    a    la    Cour    qu'a    raison    de    la 

Sur  la  proposition  de  M.  HAGERUP  les  mots  decouverte  d'un  fait  nouveau  de  nature  a  exercer 
,,de  la  partie  demanderesse"  sont  substitues  par  une  influence  decisive,  et  qui,  avant  le  prononce 
les  mots  ,,de  la  partie  qui  demande  la  revision",  de  Tarr^t,  etait  inconnu  de  la  Cour  et  pouvait 
(fin  du  premier  alinea).  l'£tre  de  la  partie  qui  demande  la  revision.  La 

procedure  de  revision  s'ouvre  par  un  arret  de  la 

M.  FERNANDES  souteve  la  question  de  savoir  Cour  constatant  expressement  1' existence  du  fait 
si  le  fait  nouveau  ne  doit  pas  e"tre  de  telle  nature  nouveau,  et  lui  reconnaissant  les  caracteres  qui 
qu'il  ne  pouvait  pas  e"tre  connu  par  la  partie  en  donnent  'puverture  ^  Ja  revision  et  declarant  de 
question.  Le  bien  fonde  de  cette  observation  est  ce  chef  la  demande  recevable.  La  Cour  peut  subor- 
entierement  reconnu.  donner  1'ouverture  de  la  procedure  en  revision  ;\ 

1'execution  prealable  de  TarreX    Ancune  demande 

LORD  PHILLIMORE  propose  1'insertion  d'une     de  revision  ne  peut  e~tre  form6e  apres  1' expiration 
formule  qui  reponde  a  1'expression  anglaise  ,,due     d'un  delai  de  5  ans. 
diligence".    M.    DE  LAPRADELLE   propose   la 
formule   suivante:   ,,et  que  mfime  en  faisant  toute 
diligence  la  partie  ne  pouvait  connaitre  ..." 

La  redaction  de  1'alinea  est  reservee. 

Article  23. 

Adopte  (avec  une  addition  a  inserer  avant  Lorsqu'il  s'agit  de  I'interpretation  d'une  conven- 
1'article).  tion  a  laquelle  ont  participe  d'autres  Etats  que 
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Pour  cette  addition  M.  HAGERUP  propose 
la  formula  suivante : 

,,Chacun  des  Etats  signataires  a  la  faculte  d'in- 
tervenir  au  proces,  et  s'il  1'exerce,  il  devient  partie 
au  litige  au  point  de  vue  de  la  chose  jugee. 

II  en  est  de  mejme  de  tout  Etat  dont  les  interests 
sont  touches  par  le  proces." 

M.  LODER  propose  1'article  48  du  projet  des 
Cinq  Puissances. 

LORD  PHILLIMORE  propose  la  formule 
suivante : 

,,Lorsqu'un  Etat  tiers  pensequ'un  differend soumis 
a  la  Cour  touche  ses  interets,  cet  Etat  peut  former 
une  requete  d'etre  admis  a  1'intervention  et  la 
Cour,  si  bon  lui  semble,  1'accordera." 

Le  PRESIDENT  propose  une  redaction  basee 
sur  1'idee  que  la  solution  de  la  question  de  1'inter- 
vention doit  gtre  laissee  au  droit  commun  : 

,,Lorsqu'un  Etat  estime  que  dans  un  differend 
il  peut  etre  porte  atteinte  a  ses  droits,  cet  Etat 
peut  adresser  a  la  Cour  une  requete  a  fin  d'inter- 
vention,  et  la  Cour  peut  y  donner  satisfaction ..." 

M.  ADATCI  veut  amender  le  texte  propose 
par  M.  Loder  en  y  remplacant  le  mot  ,,droit" 
•par  le  mot  ,,intere"t". 

M.  DE  LAPRADELLE  souleve  la  question  de 
savoir  si  la  Cour,  dans  sa  composition  normale, 
sera  competente  pour  juger  des  intervenients  bien 
que  ceux-ci  ne  soient  pas  representes  a  la  Cour 
par  un  de  leurs  nationaux. 

On  est  d'accord  pour  laisser  cette  question 
ouverte. 

Le  PRESIDENT  propose  la  nouvelle  formule 
suivante : 

,,Lorsqu'un  Etat  estime  que  dans  un  differend 
un  interet  d'ordre  juridique  est  pour  lui  en  cause, 
il  peut  adresser  a  la  Cour  une  requite,  afin  d'in- 
tervention.  La  Cour  decide". 

M.  DE  LAPRADELLE  propose  1'amendement 
suivant  ;i  cette  formule: 

,,Lorsqu'un  Etat  estime  que  ses  interfils  legitimes 
sont  mis  en  peril  par..." 

La  formule  du  President  est  adoptee  sauf 
redaction  et  sans  amendement. 

L' article  23  originaire  est  adopte  dans  la  redac- 
tion suivante  inspiree  par  1'article  84  de  la  Con- 
vention de  1907: 

,,Lorsqu'il  s'agit  de  1'interpretation  d'une  con- 
vention a  laquclle  ont  participe  d'autres  Etats  que 


les  parties  en  litige,  le  Greffe,  en  vue  de  la  reque'te 
introductive  d'instance,  avertit  sans'  delai  toute 
puissance  signataire. 

Chacun  des  Etats  a  la  facult6  d'intervenir  au 
proces,  et  s'il  exerce  cette  faculte  il  devient  partie 
en  litige  au  point  de  vue  de  la  chose  jugee. 
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les  parties  en  litige,  le  greffe  avertit  sans  delai 
tous  les  signataires.  Chacun  d'eux  a  le  droit  d'in- 
tervenir  au  proces  et  s'il  1'exerce  Interpretation 
contenue  dans  la  sentence  est  egalement  obligatoire 
a  son  egard". 

M.  HAGERUP  s'est  oppos6  centre  1'expression 
,,au  point  de  vue  de  la  chose  jugee"  dans  le  redac- 
tion originaire  de  1'article  23. 

Les  modifications  a  la  redaction  de  1'article  84 
de  1907  sont  introduites  sur  la  proposition  de 
Lord  Phillimore. 

Article  24. 

Adopt6.  S'il    n'en    est   autrement   decid6   par   la   Cour, 

chaque  partie  supporte  ses  frais  de  procedure. 
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3VEME  SEANCE  (non-publique), 

tenue  au  Palais  de  la  Paix,  a  La  Haye, 

le  22  juillet  192O. 


31ST  MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  July  22nd,  1920. 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents :  tous  les  membres  du  Comite 
(&  1'exception  de  M.  Bevilaqua);  M.  Fer- 
n a n d e s ;  Mr.  James  Brown  Scott;  les  secre- 
taires particuliers  du  Baron  Descamps  et  de 
M.  Adatci;  les  membres  du  Secretariat. 

La  seance  est  ouverte  a  9.45  heures  du  matin. 

LE  PRESIDENT  declare  que  le  Comite  va 
consacrer  cette  seance  a  la  seconde  lecture  du 
texte  approuve  provisoirement  pendant  les  seances 
des  i  Q,  20  et  2 1  juillet,  et  qui  a  ete  distribue  aux 
membres  la  veille.  (Voir  Annexe  ire). 

Le  President  procedera  article  par  article; 
il  invite  les  membres  a  communiquer  leurs  objec- 
tions ou  amendements  eventuels  lorsque  les  articles 
auxquels  ces  propositions  se  referent  seront  evoques. 
II  propose  que  le  proces- verbal  de  la  seance  —  de 
meme  que  les  proces-verbaux  des  autres  seances 
de  la  semaine  —  soit  sommaire  et  qu'il  se  borne 
;\  indiquer  les  resultats  obtenus. 

Les  propositions  du  President  sont  approu- 
vees. 

Article  i. 

Approuve  sans  discussion. 

Article  2. 

M.  HAGERUP  propose  de  substituer  le  mot 
,,elus''  au  mot  ,,choisis"  pour  eviter  une  contra- 
diction avec  1'article  28.  L'article  est  adopte  avec 
cette  modification. 

M.  ALTAMIRA  demande  qu'il  soit  fait  mention 
au  proces-verbal  des  objections  qu'il  a  formulees 
anterieurement  au  sujet  de  1'effet  que  1'article  peut 
avoir  dans  certains  pays  sur  1'election  de  magistrals 
comme  membres  de  la  Cour. 

Article  j. 

Approuve  sans  discussion. 


BARON  DESCAMPS  in  the  chair. 

Present :  all  the  members  of  the  Committee 
(except  M.  Bevilaqua);  M.  Fernandes;  Mr. 
James  Brown  Scott;  the  private  secretaries 
of  Baron  Descamps  and  M.  Adatci;  the 
members  of  the  Secretariat. 

The  meeting  opened  at  9.45  a.  m. 

The  PRESIDENT  stated  that  the  Committee 
was  to  devote  this  meeting  to  the  second  reading 
of  the  text  provisionally  adopted  at  the  meetings 
of  the  igth,  2Oth  and  2ist  July,  which  had  been 
distributed  on  the  previous  day.  (See  Annex  i). 

The  President  intended  to  deal  with  each 
article  in  turn.  He  requested  the  members  to 
submit  possible  objections  or  amendments  as  and 
when  the  Articles  to  which  these  applied  were 
mentioned.  He  proposed  that  the  Proces-Verbal 
of  the  meeting — as  those  of  the  previous  meetings 
of  the  week —  should  be  short,  and  confined  to 
an  indication  of  the  results  obtained. 

The  proposals  of  the  President  were  agreed  to. 

Article  i. 

Approved  without  discussion. 

Article  2. 

M.  HAGERUP  proposed  thatthe  word  "elected" 
should  be  substituted  for  the  word  "  chosen"  in 
order  to  avoid  a  contradiction  with  Article  28. 
The  Article  was  adopted  with  this  modification. 

M.  ALTAMIRA  asked  that  the  objections  which 
he  had  previously  raised  with  reference  to  this 
Article  and  its  possible  effect  in  some  countries 
upon  the  election  of  magistrates  as  members  of 
the  Court,  should  be  recorded  in  the  Proces-Verbal. 

Article  j. 

Adopted  without  discussion. 
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Article  4. 

Get  article  prend  le  numero   13. 

Les  anciens  articles  5 — 13  prennent  les  numeros 

4  —  12. 

Article  5. 
Approuve  sans  discussion. 

• 

Article  6. 

Approuve  sans  discussion. 

Article  J. 

Approuve  avec  une  modification  suggeree  par 
M.  ALTAMIRA. 

Articles  8 — //. 

Approuves  sans  discussion. 

Article  12. 

Approuve  avec  une  modification  de  redaction 
proposee  par  M.  DE  LAPRADELLE. 

M.  ALTAMIRA  demande  qu'il  soit  constate  au 
proces-verbal  qu'il  a  vote  centre  1'alinea  2  de  cet 
article. 

Article  13. 

Approuve  sans  discussion. 

Article  14. 

M.  ALTAMIRA  declare  que  si  Ton  n'explique 
pas  dans  le  rapport  la  portee  de  1' article  14,  les 
juges  internationaux  seront  tous  choisis  parmi  les 
juges  nationaux,  qui  sont  seuls  independants. 

LE  PRESIDENT  declare  qu'il  sera  explique  dans 
le  rapport  que  1' article  a  pour  objet  d'exclure  les  mem- 
bres  des  gouvernements  et  les  personnes  qui  occu- 
pent  des  situations  presentant  un  caractere  politique. 

Articles  75 — i1/. 

Approuves  sans  discussion. 

Article  18. 


Article  4. 

This  Article  was  now  numbered   13. 
The  Articles  formerly  numbered  5  to  1 3  were  now 
numbered  4  to    12. 

Article  5. 

Adopted  without  discussion. 

Article  6. 

Adopted  without  discussion. 

Article  J. 

Adopted  with  a  modification  suggested  by  M. 
ALTAMIRA. 

Articles  8  to  n. 

Adopted  without  discussion. 

Article  12. 

Adopted  with  a  modification  in  wording  suggested 
by  M.  DE  LAPRADELLE. 

M.  ALTAMIRA  requested  that  the  fact  that  he 
had  voted  against  Paragraph  2  of  this  Article 
should  be  recorded  in  the  Proces- Verbal. 

Article  fj. 

Adopted  without  discussion. 

Article  14. 

M.  ALTAMIRA  said  that  if  the  import  of  Arti- 
cle 14  were  not  explained  in  the  report,  inter- 
national judges  would  all  be  chosen  from  amongst 
national  judges,  who  alone  were  truly  independent. 

The  PRESIDENT  said  that  it  would  be  explained 
in  the  report  that  the  object  of  the  Article  was  to 
exclude  members  of  Governments  and  persons  hold- 
ing positions  of  a  political  nature. 

Articles  75  to  ij. 

Approved  without  discussion. 

Article  18. 


Approuve    avec    une   modification    de  redaction          Approved    with    a    slight    alteration   in  wording 
suggeree  par  M.  FERNANDES.  suggested  by  M.  FERNANDES. 


Articles  ig — 21, 
Approuves  sans  discussion. 


Articles  19  to  21. 

Adopted  without  discussion. 
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Article  22. 


Article  22. 


Le  PRESIDENT  propose  1'insertion  des  mots  :  The  PRESIDENT  proposed  to  insert  the  words: 

,,ou  dont  1' experience  demontrera  la  necessite".  "or  for  a  reason  based  on  experience." 

Cette   proposition    ayant  ete  rejetee,  le  Presi-  This  proposal  was  rejected.     The  President 

dent    exprime    le    desir    que    Ton   mentionne  au  therefore    expressed    a    wish  that  the  fact  that  he 

proces-verbal  qu'il  a  vote  contre  cet  article.  had  voted  against  the  Article  should  be  recorded 

L'article  est  adopte.  in  the  Proces- Verbal. 

The  Article  was  adopted. 


Article  2j. 
Approuve  sans  discussion. 

Aiiicle  24. 

Cet  article  prend  la  place  du  numero   15. 

Article  25. 


Article  2j. 

Adopted  without  discussion. 

Article  24. 
This  Article  was  now  numbered   15. 

Article  25. 


Cet  article  prend  la  place  du  numero  14.  En  This  Article  was  now  numbered  14;  conse- 
consequence  les  anciens  numeros  14  —  23  devien-  quently,  the  former  numbers  14  to  23  now 
nent  les  numeros  16  —  25.  became  numbers  16  to  25. 


Article  26. 

Sur  la  proposition  de  M.  DE  LAPRADELLE 
la  question  de  savoir  si  la  chambre  de  trois  juges 
doit  servir  seulement  comme  chambre  de  proc6- 
dure  sommaire,  est  mise  aux  voix. 

Le  vote  donne  a  cette  question  une  reponse 
affirmative. 


Article  26. 

At  M.  DE  LAPRADELLE's  proposal  a  vote 
was  taken  upon  the  question  as  to  whether  the 
chamber  of  three  judges  should  only  be  used  as 
a  section  for  summary  procedure. 

The    result    of  the  vote  was  in  the  affirmative. 


Le  PRESIDENT    demande   que  soit  consigne         The  PRESIDENT  requested  that  his  opposition 
au  proces-verbal  son  vote  contraire.  should  be  recorded  in  the  Proces-Verbal. 


Article  2J. 

M.  HAGERUP  voudrait  ajouter  a  cet  article 
une  phrase  qui  donnerait  a  la  Cour  la  faculte  de 
combler,  par  la  voie  de  reglements  d'ordre,  toutes 
les  lacunes  eventuelles  du  projet. 

Le  PRESIDENT  ayant  declare  que  la  premiere 
phrase  de  1'article  a  dejacecaractere,  M.  HAGERUP 
retire  son  amendement  sous  benefice  de  la  decla- 
ration du  President. 

L'article  est  approuv6  sans  discussion  ulterieure. 

Article  28. 

Les  alineas  i  et  2  de  1'article  ayant  subi,  en 
consequence  d'une  discussion  prolongee,  des  mo- 
difications considerables,  Mr.  ROOT  declare  que 
si  cet  article,  qui  est  le  fruit  mur  de  longs  debats 
et  dont  la  redaction  est  due  au  President,  est 
remanie,  Mr.  Root,  se  verra  oblige  de  retirer  son 
consentement  a  1'article. 


Article  2J. 

M.  HAGERUP  wished  to  make  an  addition  to 
this  Article,  giving  the  Court  the  power  to  make 
good  any  omissions  which  might  be  found  to  exist 
in  the  plan  by  means  of  rules  of  Court. 

The  PRESIDENT  said  that  the  first  sentence  of 
the  Article  already  had  this  effect.  M.  HAGERUP, 
therefore,  withdrew  his  amendment  in  view  of  the 
P  r  e  s  i  d  e  n  t's  statement. 

This  Article  was  approved  without  further  dis- 
cussion. 

Article  28. 

Paragraphs  i  and  2  of  this  Article,  as  a  result 
of  a  prolonged  discussion,  were  considerably 
altered.  Mr.  ROOT  declared  that,  if  this  Article, 
which  was  the  outcome  of  long  discussion  and 
had  been  drafted  by  the  President,  were  re- 
constructed, he  would  be  obliged  to  withdraw  his 
consent  to  it. 
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Les  autres  alineas  ayant  6te  legerement  retouches 
au  point  de  vue  de  la  redaction,  1'article  est  mis 
aux  voix,  alinea  par  alin6a. 

Les  deux  premiers  alineas  sont  adoptes. 

Cependant,  M.  ALTAMIRA  vote  centre  le  second 
alinea  a  cause  de  1'expression  ,,de  preference" 
qui  y  est  contenue. 

Les  alineas  3  —  5  sont  adoptes  sans  discussion 
ulterieure. 

Article  29 — ji. 

Sont  adoptes  sans  discussion. 

Article  32. 

Est  soumis  a  un  vote  formel  et  adopte. 

Article  33. 

M.  RICCI-BUSATTI  constate  au  proces-verbal 
qu'il  vote  contre  cet  article;  il  maintient  ses  pre- 
ferences pour  le  systeme  qu'il  a  preconise. 


M.  ADATCI,  rappelant  son  amendement,  qui  ne 
donnait  competence  a  la  Cour  qu'au  cas  d' accord 
entre  les  parties,  fait  toutes  ses  reserves  sur  le 
present  article,  et  demande  que  le  fait  soit  men- 
tionne  au  proces-verbal. 


Article  34. 

Une  discussion  s'engage  sur  la  question  de  savoir 
si  1'article  est  applicable  seulement  aux  Etats  qui 
sont  a  present  Membres  de  la  Societe  des  Nations 
ou  s'il  est  applicable  aussi  aux  Membres  futurs. 
La  situation  des  Etats-Unis  d'Amerique  est  tout 
specialement  vis6e. 

De  la  discussion  semble  se  degager  la  solution 
que  le  Statut  de  la  Cour,  qui  doit  6tre  accepte 
par  le  Conseil  et  1'Assemblee  de  la  Societe  des 
Nations,  peut  conferer  des  droits  ou  privileges  a 
des  Etats  qui  ne  sont  pas  Membres  de  la  Societe, 
mais  qu'il  peut  imposer  des  obligations  exclusive- 
ment  aux  Etats  qui  sont  membres.  II  est  reconnu 
qu'un  Etat  qui  entre  dans  la  Societe  des  Nations 
accepte  par  ce  fait  mfime  les  obligations  relatives 
a  la  juridiction  obligatoire  qui  resulte  du  Statut, 
mais  il  est  egalement  reconnu  que  les  obligations 
du  Statut  peuvent  e"tre  imposees  aux  Etats  qui  ne 
sont  pas  membres,  exclusivement  en  vertu  d'une 
convention  speciale,  conclue  a  cet  effet  entre  1'Etat 
en  question  et  tous  les  Membres  de  la  Societe  des 
Nations. 


The  wording  of  the  other  Paragraphs  having 
been  slightly  altered,  the  Article  was  voted  upon, 
Paragraph  by  Paragraph. 

The  two  first  Paragraphs  were  adopted. 

M.  ALTAMIRA  voted  against  Paragraph  2  on 
account  of  the  expression  "  preferably"  contained  in  it. 

Paragraphs  3  to  5  were  adopted  without  further 
discussion. 


Article  29 — ji. 

Adopted  without  discussion. 

Article  32. 

Adopted  by  a  formal  vote. 

Article  33. 

M.  RICCI-BUSATTI  formally  stated,  for  record 
in  the  Proces- Verbal,  that  he  voted  against  this 
Article.  He  still  maintained  his  views  with  regard 
to  the  system  he  had  advocated. 

M.  ADATCI  reminded  the  Committee  of  his 
amendment,  according  to  which  the  Court's  juris- 
diction would  be  dependent  upon  an  agreement 
between  the  parties,  and  put  a  reservation  on  this 
article.  He  wished  the  Proems- Verbal  to  record  his 
opposition. 

Article  34. 

A  discussion  took  place  as  to  whether  the  Article 
applied  only  to  States  which  were  already  Members 
of  the  League  of  Nations,  or  whether  it  was  also 
applicable  to  future  Members.  The  situation  of 
the  United  States  was  especially  considered. 

The  'outcome  of  the  discussion  was  that  the 
Statute  of  the  Court,  which  was  subject  to  the 
approval  of  the  Council  and  the  Assembly  ot 
the  League  of  Nations,  could  confer  rights  and 
privileges  upon  States  which  were  not  Members 
of  the  League,  but  could  impose  obligations 
only  upon  States  which  were  Members.  It  was 
recognised  that  a  State  entering  the  League  of 
Nations,  by  so  doing,  accepted  the  obligations 
concerning  compulsory  submission  to  jurisdiction 
contained  in  the  Statute;  but  it  was  also  recog- 
nised that  the  obligations  contained  in  the  Statute 
could  only  be  made  binding  upon  States,  which 
were  not  members  of  the  League,  by  virtue  of  a 
special  Convention,  concluded,  for  this  purpose, 
between  the  State  in  question  and  the  whole  bod)' 
of  Members  of  the  League. 
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A  ce  propos  M.  DE  LAPRADELLE,  tout  en 
declarant  qu'a  son  avis  le  texte  de  1'article  34 
doit  £tre  maintenu  et  qu'il  peut  se  rallier  a  1' opinion 
que  Lord  Phillimore  vient  d'exprimer,  d6clare 
que,  en  sa  qualite  de  jurisconsulte,  il  doit  s'elever 
centre  1'idee  qu'on  puisse,  en  faisant  le  Statut  de 
la  Cour.  preparer  une  combinaison  par  laquelle 
on  permette  a  certains  Etats  de  jouir  des  privileges 
de  la  juridiction,  sans  accepter  les  obligations  qui 
en  decoulent.  II  demande  que  sa  declaration  soit 
mentionnee  au  proces-verbal.  II  estime  que  1' exis- 
tence d'Etats  qui  ne  sont  pas  Membres  de  la 
Societe  des  Nations,  mais  qui,  en  ce  qui  concerne 
la  Cour,  ont  les  monies  droits  que  s'ils  etaient 
Membres,  peut  e*tre  fatale  pour  la  Societe. 

Article  J5- 

M.  DE  LAPRADELLE  donne  lecture  de  la 
redaction  suivante  du  numero  3 :  ,,les  principes 
generaux  du  droit  reconnus  par  les  nations  civi- 
lisees  a  la  lumiere  des  decisions  judiciaires  et  de 
la  doctrine  des  publicistes  les  plus  qualifies  des 
differents  pays." 

Sachant  que  cette  redaction,  qui  a  ses  prefe- 
rences, n'obtiendra  pas  1'approbation  de  ses  col- 
legues,  il  s'abstient  de  voter. 

M.  HAGERUP  se  rallie  a  M.  de  Lapradelle 
et  s'abstient  6galement  de  voter. 

M.  RICCI-BUSATTI   constate  au  proces-verbal 
qu'il  vote  contre  les  articles  34 — 35. 
L'article  35  est  adopte. 

Article  36. 

Apres  une  courte  discussion  cet  article  est 
adopte  contre  1'abstention  de  M.  RICCI-BUSATTI, 
qui  declare  que,  n'ayant  pas  eu  le  temps  neces- 
saire  pour  reflechir  sur  les  dispositions  de  1'article, 
qui  n'ont  jamais  ete  discutees  a  fond,  il  ne  croit 
pas  pouvoir  prendre  part  au  vote. 

Articles  37  et  38. 

Sont  adoptes  sans  discussion. 

Article  3p. 

M.  RICCI-BUSATTI  propose  la  suppression  de 
la  premiere  partie  de  la  phrase,  afin  que  la  dispo- 
sition dont  il  s'agit  puisse  s'appliquer  aussi  a  des 
hypotheses  differentes. 

Cette  proposition  est  rejetee,  et  1'article  est  adopte 
avec  une  legere  modification  redactionnelle. 


In  this  connection,  M.  DE  LAPRADELLE, 
whilst  declaring  that,  in  his  opinion,  the  text  of 
Article  34  should  be  maintained  and  that  he  agreed 
with  the  view  just  expressed  by  Lord  Philli- 
more, stated,  that  as  a  jurisconsult,  he  felt  that  he 
must  protest  against  the  notion  that,  in  drawing  up 
the  Statute  of  the  Court,  an  opportunity  could  be 
afforded  to  certain  States  to  enjoy  the  privileges 
of  the  jurisdiction  without  accepting  the  accom- 
panying obligations.  He  thought  that  the  existence 
of  States  which  were  not  Members  of  the  League 
of  Nations  but  which  had  the  same  rights,  with 
regard  to  the  Court,  as  if  they  were  Members, 
might  have  fatal  results  for  the  League. 


Article  jj. 

M.  DE  LAPRADELLE  read  the  following  word- 
ing for  No.  3  :  "  The  general  principles  of  Law 
recognised  by  civilised  Nations  as  interpreted 
by  judicial  decisions  and  by  the  teaching  of 
the  most  highly  qualified  publicists  of  the  various 
countries." 

As  he  knew  that  his  preference  for  this  formula 
would  not  be  shared  by  his  Colleagues,  he  would 
not  take  part  in  the  vote. 

M.  HAGERUP  was  of  the  same  opinion  and 
also  abstained  from  voting. 

M.  RICCI-BUSATTI  stated  for  record  in  the  Pro- 
ces- Verbal  that  he  voted  against  Articles  34  and  35. 
Article  35  was  adopted. 

Article  36. 

After  a  short  discussion,  this  Article  was  adopted. 
M.  RICCI-BUSATTI  did  not  vote;  since  he  had 
not  had  sufficient  time  to  consider  the  provisions 
of  the  Article,  which  he  felt  had  never  been  discussed 
thoroughly. 


Articles  3?  and  38. 

Adopted  without  discussion. 

Article  39. 

M.  RICCI-BUSATTI  proposed  that  the  first 
portion  of  the  sentence  be  deleted,  so  that  the 
provision  in  question  could  also  be  applied  under 
other  circumstances. 

This  proposal  was  rejected,  and  the  Article  was 
adopted  with  a  slight  modification  in  wording. 
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Articles  40 — 46. 

Sont  adoptes  sans  discussion. 

Articles  qj — <f.g. 

Prennent  les  numeros  48  —  50. 

Article  50. 

Prend  le  numero  47. 

Article  57. 

Adopte  sans  discussion. 

Article  52. 


Articles  40  to  46. 

Adopted  without  discussion. 

Articles  4?  to  49. 

Were  renumbered  48  to  50. 

Article  50. 

Ren  umbered,  4  7. 

Article  J/. 
Adopted  without  discussion. 

Article  52. 


M.   HAGERUP  propose  un  renvoi  aux  articles         M.  HAGERUP   proposed    that   a  reference  be 

33  et  34.  Cette  proposition  est  adoptee.  made  to  Articles  33  and  34.     This  was  adopted. 

L'article   est   approuve  sans  autre  modification.         The  Article  was  approved  without  further  alteration. 

Articles  jj— 55. 

Sont  adoptes  sans  modifications. 

Article  $6. 

Est  adopte  avec  des  modifications  de  redaction. 

Article  57. 

Est  adopte  sans  modification. 


Articles  Jj  to  55. 

Adopted  without  alteration. 

Article  56. 

Adopted  with  some  alterations  in  the  wording. 

Article  57. 

Adopted  without  alteration. 


Article  58.  Article  58. 

M.  HAGERUP  propose  d'y  ajouter  un  renvoi         M.   HAGERUP  proposed  to  add  a  reference  to 

a  1'article  suivant.  Cette  proposition  est  rejetee,  et  the  following  Article.    This  was  rejected  ;  the  Article 

1'article  est  adopte  sans  modifications.  was  adopted  as  it  stood. 


Article  59. 

La  question  de  la  duree  du  delai  est  soulevee 
par  M.  HAGERUP.  Toutefois  les  dispositions  du 
texte  ne  sont  pas  modifiees. 

MM.  RICCI-BUSATTI  et  HAGERUP  s'abstien- 
nent  de  voter  sur  1'alinea  3  de  1'article,  et  deman- 
dent  que  leur  abstention  soit  constatee  au  proces- 
verbal. 

Articles  60  et  61. 

Ces  articles  sont  adoptes  sans  modifications. 

M.  DE  LAPRADELLE  suggere  1'idee  d'intro- 
duire  des  modifications  visant  a  reunir  le  premier 
membre  de  phrase  dans  le  second  alinea  de  1'ar- 
ticle 6 1  au  ier  alinea,  et  a  rendre  le  second  alinea 
applicable  en  mgme  temps  a  1'article  60  et  au 
premier  alinea  de  1'article  61. 

Cette  proposition  est  rejetee. 


Article  $g. 

The    question    of  the  time  limit  was  raised  by 
M.  HAGERUP,  but  no  amendment  was  made. 


M.  RICCI-BUSATTI  and  M.  HAGERUP  abstain- 
ed from  voting  upon  Paragraph  3  of  the  Article 
and  requested  that  this  fact  might  be  recorded  in 
the  Proces-verbal. 

Articles  60  and  61. 

Adopted  without  alteration. 

M.  DE  LAPRADELLE  suggested  an  amend- 
ment intended  to  bring  the  first  portion  of  the 
second  Paragraph'  of  Article  61  into  Paragraph  i, 
and  to  make  the  second  Paragraph  applicable 
both  to  "Article  60  and  to  the  first  Paragraph  of 
Article  61. 

This  proposal  was  rejected. 
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Article   62. 

Get  article  est  adopte  sans  discussion. 

LE  PRESIDENT  passe  au  vote  d'ensemble.  II 
precede  a  1'appel  nominal,  par  ordre  alpha- 
betique. 

Avant  qu'il  soit  precede  a  1'appel,  M.  ADATCI 
fait  la  declaration  suivante: 

,,En  vertu  du  No.  7  des  regies  de  procedure, 
que  nous  avons  arrgtees  nous-memes  au  debut  de 
notre  Conference,  je  presente  respectueusement  au 
President  une  requite  de  faire  mention  dans  le 
protocole  final  de  mon  opinion  divergente  au  sujet 
des  articles  33  et  34  qui  traitent  la  question  de 
judicature  internationale  obligatoire  par  citation 
unilaterale. 

J'apprecie  hautement  et  admire  infiniment  le 
genie  createur,  1'esprit  juridique  et  pratique,  la 
grande  ame  de  conciliation  de  mon  voisin  de  droite, 
Mr.  Elihu  Root,  que  la  posterite  considerera 
probablement  comme  pere  de  notre  Cour.  Venn 
ici  presque  desespere,  j'ai  apercu  bientdt  une  lueur 
dans  le  chemin  indique  par  notre  collegue  ameri- 
cain.  Sans  lui,  je  n'aurais  probablement  pas  pu 
continuer  a  participer  aux  travaux  de  cette  con- 
ference. Je  tiens  done  ici  a  temoigner  publique- 
ment  tout  mon  respect  reconnaissant  et  affectueux 
au  grand  jurisconsulte  du  nouveau  monde,  et  a 
dire  toute  ma  peine  de  me  separer  de  lui  sur.une 
question  qui  lui  tient  a  coeur. 

L'edifice  de  notre  Cour,  grace  a  notre  bonne 
volonte  mutuelle,  est  deja  si  beau  dans  ses  grandes 
lignes. 

Nous  sommes  assures  de  sa  vie,  de  sa  crois- 
sance  et  de  sa  prosperite.  Je  la  vois  deja  chargee 
de  nombreuses  affaires  importantes.  Ma  seule 
inquietude  est  pourtant  de  voir  poindre  a  1'hori- 
zon  un  ecueil  dans  la  passe  dangereuse  de  la 
judicature  internationale  obligatoire  par  citation 
unilaterale. 

J'ai  la  plus  claire  vision  que  la  judicature  qui 
nous  est  si  chere,  sera  un  fait  accompli  dans  un 
avenir  rapproche. 

Toutefois,  en  presence  de  1'article  14  du  Pacte, 
dont  la  clarte  est  aveuglante,  et  vu  1'historique  de 
la  redaction  dudit  article,  je  me  sens  lie  dans 
mon  mandat. 

D'ailleurs,  malgre  tout  mon  plus  vif  desir  de 
voir  immediatement  s'etablir  la  judicature  en  ques- 
tion, j'estime  qu'il  serait  premature  de  la  realiser 
des  le  debut  de  la  Societe  des  Nations,  vu  les 
relations  internationales  de  nos  jours,  prises  dans 
leur  ensemble.  II  faudrait  a  mon  sens  faire  debuter 
notre  Cour  dans  le  cadre  esquisse  par  le  Pacte, 


Article  62. 

Adopted  without  discussion. 

The  PRESIDENT  then  proceeded  to  take  a 
vote  upon  the  plan  as  a  whole.  He  called  upon 
the  members  by  name,  in  alphabetical  order. 

Before  the  vote,  M.  ADATCI  made  the  following 
statement: 

"  By  virtue  of  No.  7  of  the  rules  of  Procedure, 
drawn  up  by  us  at  the  commencement  of  the  Con- 
ference, I  most  respectfully  beg  the  President  to 
record,  in  the  final  protocol,  my  dissent  from  the 
provisions  of  Articles  33  and  34,  which  deal  with 
the  question  of  compulsory  submission  to  an  Inter- 
national Jurisdiction  following  upon  the  institution 
of  proceedings  by  one  party  only. 

I  greatly  appreciate  and  admire  the  creative 
genius,  the  juridical  and  practical  mind,  and  the 
conciliatory  spirit  of  my  neighbour,  Mr.  Elihu 
Root;  posterity  will  probably  look  upon  him  as 
the  founder  of  the  Court.  I  came  here  almost 
without  hope,  but  I  soon  saw  a  possibility  of 
success  in  the  direction  indicated  by  our  American 
Colleague.  Without  his  aid,  I  should  probably 
not  have  been  able  to  continue  to  take  part  in  the 
work  of  the  Committee.  I  therefore  wish  to  record 
publicly  my  gratitude  and  the  affectionate  respect 
which  I  feel  for  the  great  Jurisconsult  of  the  New 
World,  and  to  state  how  much  it  grieves  me  to  have 
to  disassociate  myself  from  him  upon  a  question 
so  dear  to  his  heart. 

Thanks  to  our  mutual  goodwill,  the  main  features 
of  the  structure  of  our  Court  already  represent 
a  very  remarkable  achievement. 

We  can  rest  assured  that  it  will  endure,  grow 
and  prosper.  I  can  already  picture  it  entrusted 
with  many  important  cases.  On  one  point  however 
I  feel  anxious,  and  that  is  that  the  inclusion  of  the 
provision  stipulating  compulsory  submission  to  inter- 
national adjudication,  following  upon  unilateral 
proceedings,  may  prove  a  serious  danger. 

I  firmly  believe  that  the  jurisdiction  which  we 
so  earnestly  desire  will  be  an  accomplished  fact 
in  the  near  future. 

However,  in  view  of  Article  14  of  the  Covenant, 
the  meaning  of  which  is  absolutely  clear,  and  in 
view  of  the  history  of  the  preparation  of  this 
Article,  I  feel  that  I  am  strictly  bound  by  the 
limits  of  my  mandate. 

Further,  though  I  desire  most  keenly  to  see 
such  a  jurisdiction  set  up  as  soon  as  possible,  I 
am  of  opinion  that  it  would  be  premature  to  give 
effect  to  this  wish  at  the  outset  of  the  career  of 
the  League  of  Nations,  considering  the  present 
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et  observer  pendant  quelque  temps  son  developpe- 
ment  afin  de  former  une  saine  opinion  basee  sur 
les  experiences  (voir  partie  finale  du  Proces-verbal 
du  14  juillet). 

En  pleine  reconnaissance  de  1'immense  impor- 
tance de  1'etablissement  immediat  de  la  Cour,  je 
vote  cependant  volontiers  pour  1' ensemble  du  Projet. 
Pour  un  seul  point,  les  deux  articles  dont  il  s'agit, 
je  vous  demande  la  permission  de  maintenir  ma 
reserve". 


M.  RICCI-BUSATTI  manifeste  son  desir  de  faire 
une  declaration,  dont  le  but  n'est  que  de  resumer 
sa  maniere  de  voir  vis-a-vis  du  resultat  des  travaux 
du  Comite,  en  conformant  ses  points  de  vue  et  en 
expliquant  son  vote.  A  cet  effet  il  donne  lecture 
de  la  declaration  suivante : 

nProfondement  convaincu  des  avantages  que 
notre  ceuvre  a  le  but  de  realiser  dans  les  rapports 
des  Etats,  ainsi  que  de  1'utilite  de  ne  pas  entraver 
par  un  dissentiment  final  I'efifort  commun  que  notre 
Commission  vient  de  faire  dans  ce  but,  je  donne 
mon  vote  au  projet,  malgre  la  divergence  des  points 
de  vue  que  j'ai  eu  1'occasion  de  soutenir  au  cours 
de  nos  debats,  concernant  ses  grandes  lignes  ainsi 
que  certaines  de  ses  dispositions". 

Tous  les  membres,  en  reponse  a  1'appel  nominal 
du  PRESIDENT  constatent  leur  approbation  du 
projet. 

^Le  PRESIDENT  declare  que  celui-ci  a  etc 
unanimement  adopte  en  seconde  lecture.  II  ajoute 
que  les  reserves  formulees  par  MM.  Adatci  et 
Ricci-Busatti  seront  inserees  textuellement  dans 
le  rapport  du  Comite,  mais  ne  seront  pas  autre- 
ment  mentionnees. 

Sur  la  proposition  de  M.  DE  LAPRADELLE, 
il  est  decide  que  le  vote  definitif  sur  les  trois 
voeux  qui  ont  ete  prealablement  adopte  par  le 
Comite  par  un  vote  provisoire,  sera  remis  a  la 
seance  -suivante  qui  aura  lieu  a"  9.30  heures  le 
lendemain. 

L'exemplaire  du  texte  auquel  les  membres  doi- 
vent  apposer  leur  signature,  sera  prepare  sans 
delai  et  presente  a  cette  seance. 


condition  of  international  relations,  taken  as  a  whole. 
In  my  opinion  our  Court  should  be  launched 
within  the  limits  set  by  the  Covenant,  and  its 
development  should  be  watched  for  some  time, 
in  order  to  form  a  sane  judgment,  based  on 
experience.  (See  end  of  Proces-verbal  of  July  i4th). 
However,  fully  recognizing  the  immense  impor- 
tance of  the  immediate  establishment  of  the  Court, 
I  gladly  vote  for  the  plan  as  a  whole.  I  only 
ask  permision  to  make  one  reservation  in  respect 
of  the  two  Articles  in  question." 

M.  RICCI-BUSATTI  expressed  a  wish  to  make 
a  statement  summarising  his  views  with  regard 
to  the  result  achieved  by  the  Committee's  labours, 
and  at  the  same  time  reaffirming  his  opinions  and 
explaining  the  reasons  for  his  vote.  With  these 
intentions,  he  read  the  following  declaration : 

,,Fully  convinced  of  the  improvements  which 
our  work  is  intended  to  produce  in  relations 
between  States,  and  of  the  advisability  of  not 
detracting  from  the  value  of  the  united  effort  made 
by  our  Committee  to  this  end  by  a  dissentient 
vote,  and  in  spite  of  the  divergent  opinions, 
expressed  by  me  during  our  debates,  both  with 
reference  to  the  main  features  of  the  plan  and  to 
some  of  its  provisions,  I  give  my  vote  for  the  plan." 

All  the  members  in  turn,  as  the  PRESIDENT 
called  their  names,  recorded  their  votes  in  favour 
of  the  plan. 

The  PRESIDENT  stated  that  the  plan  had 
been  unanimously  approved  at  the  second  reading. 
He  added  that  the  reservations  expressed  by 
MM.  Adatci  and  Ricci-Busatti  would  be 
included  verbatim  in  the  Committee's  report,  but 
would  not  be  otherwise  mentioned. 

On  M.  DE  LAPRADELLE's  proposal,  it  was 
decided  that  the  final  vote  upon  the  three  Reso- 
lutions, which  had  previously  been  provisionally 
adopted  by  the  Committee,  would  be  postponed 
till  the  next  meeting,  to  be  held  at  9.30  on  the 
following  day. 

The  copy  of  the  plan  to  be  signed  by  the 
members  would  be  prepared  forthwith  and  presented 
at  the  meeting  arranged  above. 


La  s6ance  est  levee  a  i  heure  de  Papres-midi.          The  meeting  closed  at   i   p.m. 


Le  President  : 

(signd)  Brn.   DESCAMPS. 

Le  Secretaire- Gdncral: 

(signt)  D.  ANZILOTTI. 


The 

(signed)   Brn.   DESCAMPS. 

The  Secretary- General  : 

(signed)  D.  ANZILOTTI. 
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ANNEXE  No.   i. 

(Questions  laissees  ouvertes  le  19  et  20,  discutees  le  21  juillet.) 
(Textes  revises,  avec,  en  regard,  compte-rendu  des  deliberations.) 

Article   1 1 . 
Alinea   ier. 

Le  PRESIDENT  propose  le  texte  suivant :  Si    apres   la  troisieme   61ection    il   reste  encore 

,,Si    apres    la    troisieme  election  il  reste  encore  des  sieges  a  pourvoir,  il  peut  e~tre  a  tout  moment 

un     ou    plusieurs    sieges    a    pourvoir    l'Assembl6e  forme,  sur  la  seule  demande,  soit  de  1'Assemblee, 

ou  le    Conseil    peut    a  tout  moment  demander  la  soit  du  Conseil,  une  Commission  m6diatrice  de  six 

formation     d'une    Commission    m6diatrice    de    six  membres,  nommes  trois  par  1'Assemblee,  trois  par 

membres,  nommes  trois  par  1'Assemblee  et  trois  par  le    Conseil,    en    vue  de  choisir  pour  chaque  siege 

le    Conseil,    en  vue  de  choisir  pour  chaque  siege  non    pourvu    un    nom    a    presenter    a    1' adoption 

non    pourvu    un    nom    a   presenter    a    1'adoption  separle  de  1'Assemblee  et  du  Conseil. 
separee  de  1'Assemblee  et  du  Conseil." 

M.  DE  LAPRADELLE  attire  1'attention  sur  le 
texte  propose  par  lui  la  veille  (voir  Annexe  Ire  au 
premier  Proces-verbal  du  20  juillet;  28e  seance). 

Cette  formule  est  adoptee  avec  une  legere 
modification. 

Article  28  bis. 

(Article    vis6    sub    art.    29    a   1' Annexe   Ire   au          Lorsqu'un  differend  surgit  entre  Etats,  qu'il  n'a 
premier   Proces-verbal  du   20  juillet;   280  seance),     pu  etre  regie  par  la  voie  diplomatique  et  que  Ton 

n'est  pas  convenu  de  choisir  une  autre  juridiction, 

Le  PRESIDENT  propose  le  texte  suivant :  la    partie    qui    se   pretend    lesee  peut  en  saisir  la 

„ Lorsqu'un  difterend  surgit  entre  Etats,  qu'il  n'a     Cour/  La    Cour,  apres  avoir  decide  s'il  est  satis- 
pu   etre   regie    par    la  voie    diplomatique    et    que     fait  aux  prescriptions  precedentes,  statue  sous  les 
Ton    n'est  pas  convenu  de  choisir  une  autre  juri-     conditions    et    limitations   determines  par  1'article 
diction,    la   partie    qui    se    pretend'  lesee   peut  en     suivant. 
saisir    la  Cour    qui    statue    sous    les  conditions  et 
limitations    determinees    par  1'article  29  ci-apres. " 

Ce  texte  est  d'abord  adopte. 

La  question  est  soulevee  de  savoir  si  c'est  la 
Cour  qui  decide  si  une  partie  a  eu  recours  a  une 
juridiction.  La  question  est  resolue  affirmativement. 

Lors  de  la  discussion  de  1'article  29,  no.  2,  il 
est  propose  d'ajouter  a  1'article  28  bis  la  formule: 

«En  cas  de  contestation  la  Cour  statue  sur  sa 
competence." 

Le  President  soumet  un  autre  texte: 

„  .  .  .  la  partie  qui  se  pretend  lesee  peut  saisir 
la  Cour. 

Celle-ci,  apres  avoir  decide  les  conditions  preala- 
bles  de  competence,  statue  sous  les  conditions  ..." 
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M.  DE  LAPRADELLE  propose  la  redaction 
suivante  de  la  formule  a  ajouter : 

,,La  Cour,  apres  avoir  constate  cju'il  est  satisfait 
aux  prescriptions  precedentes,  statue ..." 

Le  PRESIDENT  propose  la  formule  suivante 
a  titre  transactionnel : 

BLa  Cour,  apres  avoir  decide  s'il  est  satisfait 
aux  prescriptions  precedentes,  statue..  .  ." 

La  formule  finalement  adoptee  est  soumise  par 
le  President. 

Article  29. 


M.  HAGERUP  propose  la  suppression  de  1'ar- 
ticle  29,  No.  2,  qui  lui  semble  inutile  apres  1'adop- 
tion  de  1'article  2 8  bis  et  qui  du  reste  lui  parait 
incomplet  parce  que  la  Cour  doit  statuer  sur  sa 
competence  non  seulement  en  cas  de  contestation 
mais  aussi  d'office. 

M.  FERNANDES  reprend  1'amendement  qu'il 
a  depose  la  veille  (voir  compte-rendu  du  20  juillet). 

LORD  PHILLIMORE  propose  d'introduire  un 
nouvel  article  qui  se  refererait  en  me"me  temps  a 
1'article  28  bis  et  a  1'article  29,  et  qui  donnerait, 
pour  ce  qui  concerne  ces  deux  articles,  des  stipulations 
analogues  a  celles  du  No.  2  de  1'article  29.  II 
propose  alternativement  d'introduire  dans  les  regies 
de  procedure  une  stipulation  constatant  le  devoir 
de  la  Cour  de  statuer  sur  sa  propre  competence 
en  cas  de  jugement  par  contumace;  dans  ce  cas 
le  No.  2  de  1'article  29  pourrait  6tre  maintenu. 

M.  HAGERUP  propose  la  formule  suivante  pour 
le  nouvel  article  dont  1'insertion  a  ete  suggeree 
par  Lord  Phillimore: 

,,En  cas  de  contestation  sur  le  point  de  savoir 
si  un  differend  rentre,  oui  ou  non,  dans  les  cate 
gories  visees  &  1'article  .  .  .  . ,  ou  si  les  conditions 
visees  a  1'article  ....  sont  remplies,  la  Cour  decide 
en  ordre  prejudiciel." 

M.  RICCI-BUSATTI  propose,  dans  le  m6me 
ordre  d'idees,  la  formule  suivante : 

,,La  Cour  statue  sur  sa  propre  competence  en 
ordre  prejudiciel,  soit  en  raison  de  1'objet  en 
litige,  soit  pour  tout  autre  motif  qui  pourrait 
exclure  sa  juridiction." 

LORD  PHILLIMORE,  ne  s'en  trouvant  pas 
satisfait,  en  propose  une  autre: 

MSi  la  competence  de  la  Cour  est  contestee 
par  1'Etat  defendeur  et  en  raison  que  les  condi- 
tions de  1'article  28  bis  ou  en  raison  que  les 
limitations  de  1'article  28  ne  sont  pas  satisfaites " 


Entre  Etats  Membres  de  la  Societe  des  Nations 
la  Cour  statue  sans  convention  speciale  sur  les 
differends  d'ordre  juridique,  qui  ont  pour  objet : 

a.  1'interpretation  d'un  traite ; 

b.  tout  point  de  droit  international ; 

c.  la    realite    de  tout  fait,  qui,  s'il  etait  etabli, 
constituerait   la   violation    d'un    engagement 
international ; 

d.  la  nature  ou  1'etendue  de  la  reparation  due 
pour  la  rupture  d'un  engagement  international ; 

e.  1'interpretation    d'une    sentence    rendue    par 
la  Cour. 

La  Cour  connait  egalement  de  tous  differends, 
de  quelque  nature  qu'ils  soient,  qui  lui  sont  soumis 
par  la  convention,  soit  gene>ale,  soit  speciale,  des 
parties. 

2.  En  cas  de  contestation  sur  le  point  de  savoir 
si  un  differend  rentre,  oui  ou  non,  dans  les  cate- 
gories ci-dessus  visees,  la  Cour  decide. 
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M.  DE  LAPRADELLE  propose  un  amende- 
ment  a  la  formule  de  Lord  Phillimore: 

,,Si  la  competence  de  la  Cour  est  deniee  parce 
qu'il  n'est  pas  satisfait  aux  conditions  ou  limita- 
tions prevues  dans  les  articles  28  bis  et  29,  la 
Cour  statue  sur  sa  competence.  L'examen  de  cette 
question  est  prejudiciel  a  tout  autre." 

Mr.  ROOT  s'oppose  formellement  a  la  suppres- 
sion de  1'article  29,  no.  2. 

A  la  suite  de  la  discussion,  1'article  29  est  adopte 
sans  modifications.  Une  addition  est  faite  a  1'article 
28  bis  (voir  ci-dessus). 

Article  31. 


Sur  la  proposition  du  PRESIDENT  on  est 
d'accord  pour  echanger  le  mot  ,,successivement" 
pour  1'expression  ,,en  ordre  successif". 

No.  4.  Le  President  propose  la  redaction  sui- 
vante,  a  litre  transactionnel. 

,,La  Cour  tient  compte  des  decisions  judiciaires 
et  de  la  doctrine  des  publicistes  les  plus  qualifies 
des  differentes  nations,  comme  moyens  auxiliaires 
de  la  determination  des  regies  de  droit." 

M.  RICCI-BUSATTI  voudraitsubstitueral'expres- 
sion  ,,de  la  determination  des  regies  de  droit" 
1'expression  ,,d'interpretation  juridique". 

Cette  proposition  est  rejetee. 

LORD-  PHILLIMORE  propose  la  suppression 

des  mots   ,,regles  de  droit  qui  se  degagent  des." 

Le  texte  original  est  adopte  (avec  modifications). 


Dans  les  limites  de  sa  competence,  telle  qu'elle 
est  determinde  par  1'article  29,  la  Cour  applique 
en  ordre  successif: 

1 .  les  conventions  internationales,  soit  generates, 
soit  speciales,  etablissant  des  regies  expressement 
reconnues  par  les  Etats  en  litige; 

2.  la   coutume   Internationale,  attestation  d'une 
pratique  commune,  acceptee  comme  loi; 

3.  les    principes    generaux    de    droit  reconnus 
par  les  nations  civilisees ; 

4.  les    decisions  judiciaires    et   la  doctrine  des 
publicistes  les  plus  qualifies  des  differentes  Nations, 
comme  moyens  auxiliaires  de  la  determination  des 
regies  de  droit. 


M.   RICCI-BUSATTI  vote  contre. 


Article   24. 


M.  DE  LAPRADELLE  fait  valoir  la  necessite 
d'arrgter  des  regies  pour  la  procedure  sommaire. 
II  attire  1'attention  sur  1'article  5 1  du  projet  des 
Cinq  Puissances. 

Le  PRESIDENT  se  refere  aux  regies  adoptes 
en  1907. 

LORD  PHILLIMORE  propose  la  suppression 
des  mots  ,,en  procedure  sommaire"  a  1'article  24. 

Mr.  ROOT  suggere  1'idee  de  laisser  a  la  Cour 
d'etablir  un  reglement  pour  la  procedure  sommaire. 

Dans  cette  ordre  d'idees,  le  PRESIDENT  pro- 
pose le  texte  suivant,  qui  est  adopte  comme  un 
nouvel  article : 

,,La  Cour  determine  par  un  reglement  d'ordre 
le  mode  suivant  lequel  elle  exerce  ses  attributions. 
Elle  rrgle  specialement  ce  qui  concerne  la  pro- 
cedure sommaire". 


En  vue  de  la  prompte  exp6dition  des  affaires, 
la  Cour  compose  annuellement  une  chambre  de 
trois  juges,  specialement  consacr6e  au  jugement 
des  affaires  en  procedure  sommaire,  lorsque  les 
parties  le  demandent. 


La  Cour  determine  par  un  reglement  d'ordre 
le  mode  suivant  lequel  elle  exerce  ses  attributions. 
Elle  regie  specialement  ce  qui  concerne  la  proce- 
dure sommaire. 


—  656  — 


Article  22  bis. 


En  raison  de  la  d6cision  prise  lors  de  la  discus- 
sion de  1'article  24  (voir  ci-dessus),  M.  RICCI- 
BUSATTI  propose  de  formuler  ainsi  le  premier 
alinea  de  1'article  2  2  bis : 

wl.a  Cour  exerce  normaUment  ses  attributions ..." 

Alternativement  M.  RICCI-BUSATTI  propose 
d'ajouter  au  commencement  de  cet  alinea : 

MSauf  le  cas  prevu  ik  1'article  24,  la  Cour 
exerce ..." 

Sur  la  proposition  de  M.  DE  LAPRADELLE 
on  se  met  d'accord  pour  ajouter  au  commencement 
de  1'alinea  la  formule  suivante: 

,,Sauf  exception  express6ment  prevue..." 
Cette  formule,  mise  au  vote,  est  adoptee. 


Le  PRESIDENT   ne  prend  pas  part  au  vote. 

CHAPITRE  III. 
Procedure. 

Article   15. 


Sauf  exception  expressement  prevue,  la  -Cour 
exerce  ses  attributions  en  seance  pleniere. 

Si  la  presence  de  onze  juges  titulaires  n'est  pas 
assured,  ce  nombre  est  parfait  par  1' entree  en 
fonction  des  juges  suppleants. 

Toutefois,  si  onze  juges  ne  sont  pas  disponibles, 
le  quorum  de  neuf  sera  suffisant  pour  constituer  la 
Cour. 


Afin  de  donner  satisfaction  aux  objections  sou- 
levees  par  M.  HAGERUP  lors  de  la  discussion 
de  1'article  29  No.  2,  on  se  met  d'accord  pour 
inserer  a  1' alinea  2  de  1'article  1 5  les  mots : 

,,non  seulement  que  la  competence,  mais  ..." 
entre  les  mots  ,,s' assurer"  et  ,,que  ces  conclusions." 

M.  Hagerup  a  des  objections  centre  la  stipu- 
lation que  ,,1'autre  partie  peut  demander  a  la 
Cour.  .  .  etc.".  II  faudrait  stipuler  que  la  Cour  a 
le  devoir  de  prendre  une  decision. 

II  n'est  pas  donne  satisfaction  a  cette  observation. 


Lorsqu'une  des  parties  ne  se  presente  pas,  ou 
s'abstient  de  faire  valoir  ses  moyens,  1'autre  partie 
peut  demander  a  la  Cour  de  lui  adjuger  ses  con- 
clusions. 

La  Cour,  avant  d'y  faire  droit,  doit  s'assurer 
non  seulement  qu'elle  a  competence,  mais  que  ces 
conclusions,  reposant  sur  des  preuves  s6rieuses,  sont 
fondees  en  fait  et  en  droit. 


Article  22. 

La  redaction  de  1'alinea  ler,  laquelle  avait  ete  La  revision  de  1'arr^t  ne  peut  £tre  eventuellement 
r6servee,  est  completee  par  1'addition  des  mots  ,,et  demandee  \  la  Cour  qu'a  raison  de  la  decotiverte 
que  la  partie  sans  faute  de  sa  part  pouvait  ne  pas  d'un  fait  nouveau  de  nature  a  exercer  une  influence 
connaitre."  decisive  et  qui,  avant  le  prononc6  de  1'arrSt,  etait 

inconnu  de  la  Cour  et  de  la  partie  qui  demande 
la  revision  et  que  la  partie,  sans  faute  de  sa  part, 
pouvait  ne  pas  connaitre.  La  procedure  de  revision 
s'ouvre  par  un  arre"t  de  la  Cour  constatant  expres- 
sement 1'existence  du  fait  nouveau,  et  lui  recon- 
naissant  les  caracteres  qui  donnent  ouverture  a  la 
revision  et  declarant  de  ce  chef  la  demande  recevable. 
La  Cour  peut  subordonner  1'ouverture  de  la 
procedure  en  revision  a  1' execution  prealable  de 
1'arre-t. 

Aucune  demande  de  revision  ne  peut  etre  formee 
apres  1'expiration  d'un  delai  de  cinq  ans. 
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Article  22  bis. 

Des  objections  sont  soulevees  centre  1'expression  Lorsqu'un  Etat  estime  que  dans  un  differend 
,,inter6ts  d'ordre  juridique".  Ces  objections  n'ont  un  inter<lt  d'ordre  juridique  est  pour  lui  en  cause, 
pas  donne  lieu  a  des  modifications.  il  peut  adresser  a  la  Cour  une  requite,  afin  d'in- 

tervention. 

La  Cour  decide. 
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ANNEXE   No.   2. 
TEXTE    ADOPTE    EN    PREMIERE    LECTURE. 


Article 


i. 


Independamment  de  la  Cour  d' Arbitrage,  orga- 
nisee  par  les  Conventions  de  la  Haye  de  1899 
et  1907,  et  des  Tribunaux  speciaux  d'Arbitres, 
auxquels  les  Etats  demeurent  toujours  libres  de 
confier  la  solution  de  leurs  differends,  il  est  institue, 
conformement  a  1' Article  1 4  du  Pacte  de  la  Societe 
des  Nations,  une  Cour  Permanente  de  Justice 
Internationale,  directement  accessible  aux  parties. 


CHAPITRE  I. 
Organisation  de  la  Cour. 

Article  2. 

La  Cour  Permanente  de  Justice  Internationale 
est  un  corps  de  magistrals  independants,  choisis 
sans  egard  a  leur  nationalite  parmi  les  personnes, 
jouissant  de  la  plus  haute  consideration  morale, 
et  reunissant  les  conditions  requises  pour  1'exercice 
dans  leurs  pays  respectifs  de  la  plus  haute  magi- 
strature,  ou  etant  des  jurisconsultes  possedant  une 
competence  notoire  en  matiere  de  droit  international. 

Article  3. 

La  Cour  se  compose  de  quinze  membres :  onze 
juges  titulaires  et  quatre  juges  suppleants.  Le 
nombre  des  juges  titulaires  et  des  juges  suppleants 
peut  e"tre  eventuellement  augmente  par  1'Assemblee, 
sur  la  proposition  du  Conseil  de  la  Societe  des 
Nations,  a  concurrence  de  quinze  juges  titulaires 
et  six  juges  suppleants. 

Article  4. 

Les  membres  de  la  Cour  sont  elus  pour  neuf  ans. 
Ils  sont  reeligibles. 

Us  restent  en  fonction  jusqu'a  leur  remplacement. 
Apres  ce  remplacement,  ils  continuent  de   con- 
naitre  des  affaires  dont  ils  sont  deja  saisis. 


Article  5. 

Les  membres  de  la  Cour  sont  elus  par  1'Assem- 
blee  et  par  le  Conseil  sur  une  liste  de  personnes 


ANNEX   No.   2. 

TRANSLATION  OF  THE  TEXT  ADOPTED 
IN  FIRST  READING. 

Article   i . 

A  Permanent  Court  of  International  Justice,  to 
which  Contesting  Parties  shall  have  direct  access, 
is  hereby  established  in  accordance  with  Article  14 
of  the  Covenant  of  the  League  of  Nations.  This 
Court  shall  be  in  addition  to  the  Court  of  Arbi- 
tration organised  by  the  Hague  Conventions  of  1899 
and  1907,  and  to  the  special  Tribunals  of  Arbi- 
tration to  which  States  are  always  at  liberty  to 
submit  their  disputes  for  settlement. 

CHAPTER  I. 
Organisation  01  the  Court. 

Article  2. 

The  Permanent  Court  of  International  Justice 
shall  be  composed  of  a  body  of  independent  judges, 
elected  regardless  of  their  nationality,  from  amongst 
persons  of  high  moral  character,  who  possess  the 
qualifications  required,  in  their  respective  countries, 
for  appointment  to  the  highest  magistracy  or  are 
jurisconsults  of  recognised  ability  in  international  law. 

Article  3. 

The  Court  shall  consist  of  fifteen  members : 
eleven  judges  and  four  deputy -judges.  The  number 
of  judges  and  deputy-judges  may  be  increased  by 
the  Assembly,  upon  the  proposal  of  the  Council 
of  the  League  of  Nations,  to  a  total  of  fifteen 
judges  and  six  deputy-judges. 

Article  4. 

The  members  of  the  Court  shall  be  elected  for 
nine  years. 

They  may  be  re-elected. 

They  shall  continue  in  office  until  the  vacancy 
has  been  filled. 

Though  replaced,  they  shall  complete  cases 
which  they  may  have  commenced. 

Article  5. 

The  members  of  the  Court  shall  be  elected  by 
the  Assembly  and  the  Council  from  a  list  of  nomi- 
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presentees  par  les  groupes  nationaux  de  la  Cour  d'Ar- 
bitrage,   conformement  aux  dispositions  suivantes. 

Article  6. 

Trois  mois  au  moins  avant  la  date  de  1'election, 
le  Secretaire-General  invite  par  ecrit  les  membres 
de  la  Cour  d' Arbitrage  appartenant  a  des  Etats 
faisant  partie  de  la  Societe  des  Nations  ou  men- 
tionnes  a  1'Annexe  au  Pacte  de  la  Societe  des 
Nations  a  proceder  par  groupes  nationaux  a  la 
presentation  des  personnes  en  situation  de  remplir 
les  fonctions  de  membre  de  la  Cour. 

Chaque  groupe  ne  peut  en  aucun  cas  presenter  plus 
de  deux  personnes,  sans  distinction  de  nationalite. 

Article  7. 

Avant  de  proc6der  a  cette  designation  il  est 
recommande  a  chaque  groupe  national  de  consulter 
la  plus  Haute  Cour  de  Justice,  les  Facultes  de 
Droit  des  Universites,  les  Academies  ou  sections 
d' Academies  nationales  ou  internationales,  vouees 
a  1'etude  du  droit. 

Article  8. 

Le  Secretaire  General  dresse,  par  ordre  alpha- 
betique,  une  liste  de  toutes  les  personnes  ainsi 
designees :  seules  ces  personnes  sont  eligibles,  sauf 
le  cas  prevu  a  1'article  13,  paragraphe  2. 

Le  Secretaire  General  communique  cette  liste 
a  I'Assemblee  et  au  Conseil. 


Article  9. 

L'Assemblee  et  le  Conseil  precedent,  indepen- 
damment  1'une  de  1'autre,  a  1'election,  d'abord  des 
juges  titulaires,  ensuite  des  juges  suppleants. 

Article   i  o. 

Dans  toute  election,  les  electeurs  veillent  a  ce 
r|ue  les  personnes  appelees  a  faire  partie  de  la 
Cour,  non  seulement  reunissent  individuellement 
les  conditions  requises,  mais  assurent  dans  1'en- 
semble  la  representation  des  grandes  formes  de 
civilisation  et  des  principaux  systemes  juridiques 
du  monde. 

Article    i  i . 

Sont  elus  ceux  qui  ont  reuni  la  majorite  absolue 
des  voix  dans  I'Assemblee  et  dans  le  Conseil. 

Au  cas  ou  le  double  scrutin  de  I'Assemblee  et 
du  Conseil  sc  porterait  sur  plus  d'un  membre  de 
la  mCme  nationalite  le  plus  age  est  seul  elu. 


nations  made  by  the  national  groups  of  the  Court 
of  Arbitration,  in  accordance  with  the  following 
provisions. 

Article  6. 

At  least  three  months  before  the  date  of  the 
election,  the  Secretary-General  shall  address  a 
written  request  to  the  members  of  the  Court  of 
Arbitration,  belonging  to  the  League  of  Nations  or 
mentioned  in  the  Annex  to  the  Covenant  of  the 
League  of  Nations  inviting  them  to  undertake,  by 
national  groups,  the  nominations  of  persons  able  to 
accept  the  duties  of  a  member  of  the  Court. 

In  no  case  may  any  group  nominate  more  than 
two  persons ;  these  nominations  shall  be  regardless 
of  their  nationality. 

Article  7. 

Before  making  these  nominations,  each  national 
group  is  hereby  requested  to  consult  the  HighestCourt 
of  Justice,  the  Legal  Faculties  of  the  Universities, 
the  National  or  International  Academies  and  sections 
of  such  Academies  devoted  to  the  study  of  law. 

Article  8. 

The  Secretary-General  shall  prepare  a  list,  in 
alphabetical  order,  of  all  the  persons  thus  nomi- 
nated. These  persons  only  shall  be  eligible  for 
appointment,  except  as  provided  in  Article  13, 
Paragraph  2. 

The  Secretary-General  shall  submit  this  list  to 
the  Assembly  and  to  the  Council. 

Article  9. 

The  Assembly  and  the  Council  shall  concur- 
rently carry  out  the  election,  first  of  the  judges 
and  then  of  the  deputy- judges. 

Article   i  o. 

At  every  election  the  electors  shall  bear  in  mind, 
not  only  that  all  the  persons  appointed  as  members 
of  the  Court  should  possess  the  qualifications 
required,  but  also  that  the  whole  body  should 
represent  the  main  forms  of  civilisation  and  the 
principal  legal  systems  of  the  world. 

Article   1 1. 

Those  candidates  who  obtain  an  absolute  majority 
of  votes  in  the  Assembly  and  in  the  Council  shall 
be  considered  as  elected. 

In  the  event  of  more  than  one  candidate  of  the 
same  nationality  being  selected  by  the  votes  of 
both  the  Assembly  and  'the  Council,  the  eldest  of 
these  only  shall  be  considered  as  elected. 
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Article   1 2 . 

Si  apres  la  premiere  election  il  reste  encore  des 
sieges  a  pourvoir,  il  est  precede  de  la  meme  ma- 
niere  a  une  seconde  election  puis  a  une  troisieme. 

Article   13. 

Si  apres  la  troisieme  election  il  reste  encore  des 
sieges  a  pourvoir,  il  peut  e~tre  a  tout  moment 
forme  sur  la  seule  demande,  soit  de  1'Assemblee, 
soit  du  Conseil,  une  Commission  mediatrice  de 
six  membres,  nommes  trois  par  1'Assemblee,  trois 
par  le  Conseil,  en  vue  de  choisir  pour  chaque 
siege  non  pourvu  un  nom  a  presenter  a  1'adoption 
separee  de  1'Assemblee  et  du  Conseil. 

Peuvent  6tre  portees  sur  cette  liste,  a  1'unanimite, 
toutes  personnes  satisfaisant  aux  conditions  requises, 
alors  meme  qu'elles  n'auraient  pas  figure  sur  la 
liste  de  presentation  de  la  Cour  d' Arbitrage. 

Si  par  le  moyen  de  la  Commission  mediatrice 
1' election  n'a  pu  etre'  faite,  les  membres  de  la  Cour 
deja  nommes  pourvoient,  dans  un  delai  a  fixer 
par  le  Conseil  de  la  Societe  des  Nations,  par  co- 
cptation  aux  sieges  vacants,  en  choisissant  parmi 
les  personnes  qui  ont  eu  des  voix,  soit  a  I'Assem- 
blee, soit  au  Conseil. 

Si,  parmi  les  juges,  il  y  a  partage  egal  de  voix, 
la  voix  du  juge  le  plus  iige  1'emporte. 


Article    1 4 . 

L'exercice  de  toute  fonction  qui  releve  de  la 
direction  politique,  soit  nationale,  soit  internationale, 
des  Etats,  est  incompatible  avec  la  qualite  de 
membre  de  la  Cour. 

En  cas  de  doute,  la  Cour  decide. 

Article   15. 

Les  membres  de  la  Cour  ne  peuvent  exercer 
les  fonctions  d'agent  de  conseil  ou  d'avocat  dans 
aucune  affaire  d'ordre  international. 

Us  ne  peuvent  participer  au  reglement  d'aucune 
affaire  dans  laquelle  ils  sont  anterieurement  inter- 
vunus  comme  agents,  conseils  ou  avocats  de  1'une 
des  parties,  membres  d'un  Tribunal  national  ou 
international,  d'une  Commission  d'enquete,  ou  a 
tout  autre  titre. 

En  cas  de  doute,  la  Cour  decide. 

Article   16. 

Leg  membres  de  la  Cour  ne  peuvent  6tre  releves 
dc  leurs  fonctions  que  si,  au  jugement  unanime 


Article   1 2. 

If,  after  the  first  election,  one  or  more  seats 
remain  to  be  filled,  a  second,  and  if  necessary,  a 
third  election  shall  take  place. 

Article   1 3 . 

If,  after  the  third  election,  one  or  more  seats  still 
remain  unfilled,  a  joint  Conference  consisting  of  six 
members,  three  appointed  by  the  Assembly  and 
three  by  the  Council,  may  be  formed,  at  any  time, 
at  the  request  of  either  the  Assembly  or  the  Council, 
for  the  purpose  of  choosing  one  name  for  each 
seat  still  vacant,  to  submit  to  the  Assembly  and 
to  the  Council  for  their  respective  acceptance. 

Provided  that  the  Committee  is  unanimously 
agreed,  any  person  fulfilling  the  required  conditions 
may  be  included  in  this  list,  even  though  not  con- 
tained in  the  list  of  nominations  made  by  the  Court 
of  Arbitration. 

If  the  election  cannot  be  completed  by  means 
of  the  Joint  Conference,  those  members  of  the 
Court  who  have  already  been  appointed,  shall, 
within  a  time  limit  to  be  arranged  by  the  Council 
of  the  League  of  Nations,  proceed  by  cooptation 
to  fill  the  vacant  seats  by  selection  from  amongst 
those  candidates  who  have  obtained  votes  either 
in  the  Assembly  or  in  the  Council. 

In  the  event  of  an  equality  of  votes  amongst  the 
judges,  the  eldest  judge  shall  have  a  casting  vote. 

Article   14. 

The  exercise  of  any  function  which  belongs  to 
the  political  direction,  national  or  international,  of 
States  by  the  members  of  the  Court,  during  their 
terms  of  office,  is  declared  incompatible  with  their 
judicial  duties. 

In  doubtful  cases,  the  Court  shall  decide. 

Article    1 5 . 

The  members  of  the  Court  may  not  act  as  agent, 
counsel  or  advocate  in  any  case  of  an  international 
nature. 

They  may  not  participate  in  the  decision  of  any 
case  in  which  they  have  previously  taken  an  active 
part,  as  agent,  counsel  or  advocate  for  one  of  the 
contesting  parties,  or  as  members  of  a  National  or 
International  Court,  or  of  a  Commission  of  Inquiry, 
or  in  any  other  capacity. 

•In  doubtful  cases,  the  Court  shall  decide. 

Article   16. 

A  member  of  the  Court  cannot  be  dismissed 
unless,  in  the  unanimous  opinion  of  the  other  mem- 
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des  autres  membres,  Us  ont  cesse  de  r6pondre 
aux  conditions  requises. 

Le  Secretaire  General  en  est  officiellement  in- 
form6. 

Cette  communication  importe  vacance  de  siege. 

Article   17. 


bers,  he  has  ceased  to  fulfil  the  required  conditions. 

The  Secretary-General  shall  be  officially  informed. 

Such  communication  shall  imply  that  the  seat  is 
vacant. 


Article    i  7. 


En  dehors  de  leurs  propres  pays,  les  membres  The  members  of  the  Court  shall,  outside  their 
de  la  Cour  jouissent  des  mfimes  privileges  et  own  countries,  enjoy  the  privileges  and  immunities 
immunites  que  les  Agents  diplomatiques.  of  diplomatic  representatives. 


Article   1 8. 


Article   1 8. 


Tout    membre   de   la  Cour  doit,  avant  d'entrer         Every  member  of  the  Court  shall,  before  taking 

en  fonctions,  faire,  en  seance  publique,  une  decla-  up  his  duties,  make  a  solemn  declaration  in  open 

ration  solennelle  de  sa  volonte  d'exercer  ses  attri-  session  of  his  will  to  exercise  his  powers  impartially 

butions  avec  impartialite  et  en  toute  conscience.  and  conscientiously. 


Article   19. 

La  Cour  elit,  pour  trois  ans,  son  President  et 
son  Vice-President:  ils  sont  reeligibles. 

Elle  nomine  son  Greffier. 

La  fonction  de  Greffier  de  la  Cour  n'est  pas 
incompatible  avec  celle  de  Secretaire  General  de 
la  Cour  Permanente  d'Arbitrage. 

Article  20. 

Le  siege  de  la  Cour  est  fixe  a  la  Haye. 
Le    President   et   le  Greffier  resident  au  siege 
de  la  Cour. 


Article  21. 

La  Cour  tient  une  session  chaque  annee. 

Sauf  disposition  contraire  du  reglement  d'ordre 
de  la  Cour,  cette  session  commence  le  1 5  juin 
et  continue  tant  que  le  r61e  n'est  pas  epuise. 

Le  President  convoque  la  Cour  en  session  ex- 
traordinaire quand  les  circonstances  1' exigent. 


Article  22. 

Si,  pour  une  raison  speciale,  1'un  des  membres 
de  la  Cour  estime  ne  pouvoir  participer  au  juge- 
ment  d'une  affaire  determinee,  il  en  fait  part  au 
President. 

Si  le  President  estime  qu'un  des  membres  de 
la  Cour  ne  peut  si6ger  pour  une  raison  speciale 
dans  une  affaire  determinee,  il  en  avertit  le  membre 
int6resse. 

Si  Tun  et  1'autre  ne  sont  pas  d'accord  dans 
chacun  de  ces  cas  sur  1'attitude  a  prendre,  la 
Cour  decide. 


Article    1 9. 

The  Court  shall  elect  its  President  and  Vice- 
President  for  three  years :  they  may  be  re-elected. 

It  shall  appoint  its  Registrar. 

The  duties  of  Registrar  of  the  Court  shall  not 
be  considered  incompatible  with  those  of  Secretary- 
General  of  the  Permanent  Court  of  Arbitration. 

Article  20. 

The  seat  of  the  Court  shall  be  established  at 
the  Hague. 

The  President  and  Registrar  shall  reside  at  the 
seat  of  the  Court. 

Article  21. 

A  session  shall  be  held  every  year. 

Unless  otherwise  provided  in  the  Court's  rules 
of  procedure,  this  session  shall  commence  on  the 
1 5th  June,  and  shall  continue  for  so  long  as  may 
be  necessary  to  complete  the  cases  on  the  list. 

The  President  may  summon  an  extraordinary 
meeting  of  the  Court  whenever  necessary. 

Article  22. 

If,  for  some  special  reason,  a  member  of  the 
Court  considers  that  he  cannot  take  part  in  the 
decision  of  a  particular  case,  he  shall  so  inform 
the  President. 

If,  for  some  special  reason,  the  President  con- 
siders that  one  of  the  members  of  the  Court 
should  not  sit  for  a  particular  case,  he  shall  give 
notice  to  the  member  concerned. 

In  the  event  of  the  President  and  the  member 
not  agreeing  as  to  the  course  to  be  adopted  in 
any  such  case,  the  Court  shall  decide. 
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Article  23. 

Sauf  exception  expressement  prevue,  la  Cour 
exerce  ses  attributions  en  seance  pleniere. 

Si  la  presence  de  onze  juges  titulaires  n'est  pas 
assuree,  ce  nombre  est  parfait  par  1'entree  en 
fonction  des  juges  suppleants. 

Toutefois,  si  onze  juges  ne  sont  pas  disponibles, 
le  quorum  de  neuf  sera  suffisant  pour  constituer 
la  Cour. 


Article  23. 

The  Court  shall  exercise  its  powers  in  full 
session  except  as  expressly  provided  otherwise. 

If  eleven  judges  cannot  be  present,  deputy  judges 
shall  be  called  upon  to  sit,  in  order  to  make  up 
this  number. 

Nevertheless  if,  including  deputy  judges,  eleven 
judges  are  not  available,  a  quorum  of  nine  judges 
shall  suffice  to  constitute  the  Court. 


Article  24. 

Les  suppleants  sont  appeles  dans  1'ordre  du 
tableau. 

Le  tableau  est  dresse  par  la  Cour,  en  tenant 
compte,  d'abord  de  la  priorite  d'election  et  ensuite 
de  1'anciennete  d'age. 

Article  25. 

II  est  pourvu  aux  sieges  devenus  vacants  selon 
la  methode  suivie  pour  la  premiere  61ection. 

Le  membre  de  la  Cour  elu  en  remplacement 
d'un  membre  dont  le  mandat  n'est  pas  expire, 
acheve  le  terme  du  mandat  de  son  predecesseur. 


Article  26. 

En  vue  de  la  prompte  expedition  des  affaires, 
la  Cour  compose  annuellement  une  chambre  de 
trois  juges,  specialement  consacree  au  jugement 
des  affaires  en  procedure  sommaire,  lorsque  les 
parties  le  demandent. 

Article   27. 

La  Cour  determine  par  un  reglement  d'ordre 
le  mode  suivant  lequel  elle  exerce  ses  attributions. 
Elle  regie  specialement  ce  qui  concerne  la  proce- 
dure sommaire. 

Article  28. 

1 .  Lorsque  la  Cour  renfermc  un  juge  titulaire  de 
la  nationalite  de   chacune  des  parties  en  cause,  ces 
juges   conservent  le  droit  de  sieger  dans  1'affaire 
dont  la  Cour  est  saisie. 

2.  Si  la  Cour  ne  renferme  qu'un  juge  titulaire 
de  la  nationalite  d'une  seule  des  parties  en  cause, 
1'autre  partie  designe  pour  sieger,  parmi  les  juges 
suppleants,  un  juge  de  sa  nationalite,  s'il  en  existe. 
S'il  n'en  existe  pas,  elle  choisit  un  juge,  de  pre- 
ference  parmi    les   personnes    qui  ont    ete    1'objet 
d'une  presentation  de  la  part  des  groupes  nationaux 
de  la  Cour  d' Arbitrage. 


Article  24. 

» 

Deputy-judges  shall  be  called  upon  to  sit  in 
the  order  laid  down  in  a  list. 

This  list  shall  be  prepared  by  the  Court,  having 
regard,  firstly,  to  the  order  of  election  and,  secondly, 
to  age. 

Article  25. 

Vacancies  which  may  occur  shall  be  filled  by 
the  same  method  as  that  laid  down  for  the  first 
election. 

A  member  of  the  Court  elected  to  replace  a 
member,  the  period  of  whose  appointment  has  not 
expired,  shall  complete  this  period. 

Article  26. 

With  a  view  to  avoiding  unnecessary  delays, 
the  Court  shall  form,  annually,  a  chamber  composed 
of  three  judges  specially  affected  to  the  decision 
of  cases  by  summary  procedure,  at  the  request  of 
the  contesting  parties. 

Article  27. 

The  Court  shall  draw  up  rules  of  procedure,  in 
order  to  detail  the  method  in  which  it  shall  exercise 
its  powers.  In  particular  it  shall  lay  down  rules 
for  the  summary  procedure. 

Article  28. 

1 .  If  the  Court  includes  a  judge  of  the  nationality 
of  each  contesting  party,  these  judges  shall  retain 
their  rights  to  sit  in  the  case  before  the  Court. 

2.  If  the  Court  includes  an  ordinary  judge  of  the 
nationality  of  one  of  the  contesting  Parties  only, 
the    other   Party  selects   from  among  the  deputy 
judges,    the  judge    of  its    nationality,    if  there  be 
one.     If  there  should  not  be  one,  the  party  chooses 
a  judge,  preferably  from  among  those  persons  who 
have  been  nominated  as  candidates  by  the  national 
groups  of  the  Court  of  Arbitration. 

3.  If  the  Court  includes  no  ordinary  judge  of  the 
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3-  Si  la  Cour  ne  renferme  aucun  juge  titulaire 
de  la  nationality  des  parties  en  cause,  chacune  de 
ces  parties  precede  a  la  designation  ou  au  choix 
d'un  juge  de  la  m£me  maniere  que  dans  le  cas 
prdcedent. 

'  4.  Lorsque  plusieurs  parties  font  cause  commune, 
elles  ne  peuvent  designer  ou  choisir  qu'un  seul 
juge  de  commun  accord. 

5.  Les  juges  designes  ou  choisis  com  me  il  est 
dit  ci-dessus,  doivent  satisfaire  aux  prescriptions 
des  articles  2,  14,  15,  18,  22  du  present  statut.  Us 
statuent  sur  un  pied  d'egalite  avec  leurs  collegues. 

Article  29. 

Les  juges  titulaires  recoivent  un  traitement 
annuel  &  fixer  par  1'Assemblee  de  la  Societe  des 
Nations  sur  la  proposition  du  Conseil.  Ce  traite- 
ment ne  peut  £tre  diminue  pendant  la  duree  des 
fonctions  du  juge. 

Le  President  recoit  un  indemnite  speciale  deter- 
minee  de  la  m£me  maniere  pour  la  duree  de  ses 
fonctions. 

Les  juges  suppleants  rec.oivent  dans  1'exercice 
de  leurs  fonctions  une  indemnite  a  fixer  de  la  meme 
maniere. 

Un  reglement  special  determine  les  pensions 
auxquelles  ont  droit  les  juges. 

Les  juges  titulaires  et  suppleants  qui  ne  resident 
pas  au  siege  de  la  Cour  auront  droit  au  rembourse- 
ment  des  frais  de  voyages  necessites  par  1'accom- 
plissement  de  leurs  fonctions. 

L'indemnite  due  aux  juges  designes  ou  choisis 
conformement  a  1'article  25  est  reglee  de  la  m£me 
maniere. 

Le  traitement  du  greffier  est  fixe  par  le  Conseil 
sur  la  proposition  de  la  Cour. 

Article  30. 

Les  frais  de  la  Cour  sont  supportes  par  la 
Societe  des  Nations  de  la  maniere  que  1'Assem- 
blee  decide  sur  la  proposition  du  Conseil. 

CHAPITRE  II. 
Competence  de  la    Cour. 

Article  31. 
La  Cour  connait  des  litiges  entre  Etats. 

Article  32. 

La  Cour  est  ouverte  aux  Etats  Membres  de  la 
Societe  des  Nations. 


nationality  of  the  contesting  parties,  each  of  these 
proceeds  to  select  or  choose  a  judge  as  provided 
for  in  the  case  already  dealt  with. 

4.  Should  several  parties  take  joint  action,  they 
must  agree  on  the  nomination  or  election  of  one 
judge  only. 

5.  Judges  selected  or  chosen  as  laid  down  above, 
shall   fulfil  the  conditions  required  by  Articles   2, 
14,    15,    1 8,    22    of  this    Act.     They    shall  take 
part    in    the    decision    on    an    equal    footing   with 
their  colleagues. 


Article  29. 

Judges  shall  receive  an  annual  salary  to  be 
determined  by  the  Assembly  of  the  League  of 
Nations  upon  the  proposal  of  the  Council.  This 
salary  must  not  be  decreased  during  the  period 
of  a  judge's  appointment. 

The  President  shall  receive  a  special  allowance, 
to  be  fixed  in  the  same  way,  for  the  period  of  his 
functions. 

Deputy-judges  shall  receive  an  allowance,  to  be 
fixed  in  the  same  way,  for  the  actual  performance 
of  these  duties. 

A  special  regulation  shall  provide  for  the  pen- 
sions to  which  the  judges  shall  be  entitled. 

Travelling  expenses  incurred  in  the  performance 
of  their  duties  shall  be  refunded  to  judges  and 
deputy -judges  who  do  not  reside  at  the  seat  of 
the  Court. 

Allowances  due  to  judges  selected  or  chosen 
as  provided  in  Article  28  shall  be  assessed  in 
the  same  way. 

The  salary  of  the  Registrar  shall  be  decided  by 
the  Council  upon  the  proposal  of  the  Court. 

Article  30. 

The  expenses  of  the  Court  shall  be  borne  by 
the  League  of  Nations,  according  to  rules  laid 
down  by  the  Assembly  upon  the  proposal  of  the 
Council. 

CHAPTER  II. 

Competence  of  the    Cottrt. 

Article  3 1 . 

The  Court  shall  be  competent  to  hear  and 
determine  suits  between  States. 

Article  32. 

The  Court  shall  be  open  of  right  to  States 
Members  of  the  League  of  Nations. 
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Elle  Test  de  mfime  aux  Etats  mentionnes  a 
1'annexe  au  Pacte  de  la  Societe  des  Nations. 

Elle  est  aussi  accessible  aux  autres  Etats. 

Les  conditions,  auxquelles  elle  est  ouverte  ou 
accessible  aux  Etats  qui  ne  sont  pas  Membres  de 
la  Societe  des  Nations,  sont  reglees  par  le  Conseil, 
en  tenant  compte  de  1'article  1 7  du  Pacte. 


Article  33. 

Lorsqu'un  differend  surgit  entre  Etats,  qu'il  n'a 
pu  e*tre  regie  par  la  voie  diplomatique  et  que  Ton 
n'est  pas  convenu  de  choisir  une  autre  jurisdiction, 
la  partie  qui  se  pretend  lesee  peut  en  saisir  la 
Cour.  La  Cour,  apres  avoir  decide  s'il  est  satis- 
fait  aux  prescriptions  precedentes,  statue  sous  les 
conditions  et  limitations  determiners  par  1'article 
suivant. 


Article  34. 

Entre  Etats  Membres  de  la  Societe  des  Nations 
la  Cour  statue  sans  convention  speciale  sur  les 
differends  d'ordre  juridique,  qui  ont  pour  objet : 

a.  1' interpretation  d'un  traite ; 

b.  tout  point  de  droit  international ; 

c.  la  realite  de  tout  fait,  qui,  s'il  etait  etabli, 
constituerait    la   violation    d'un   engagement 
international ; 

d.  la  nature  ou  1'etendue  de  la  reparation  due 
pour    la    rupture    d'un    engagement    inter- 
national ; 

e:    1'interpretation  d'une  sentence  rendue  par  la 
Cour. 

La  Cour  connalt  egalement  de  tous  differends, 
de  quelque  nature  qu'ils  soient,  qui  lui  sont  soumis 
par  la  convention,  soit  generale,  soits  peciale,  des 
parties. 

En  cas  de  contestation  sur  le  point  de  savoir 
si  un  differend  rentre,  oui  ou  non,  dans  les  cate- 
gories ci-dessus  visees,  la  Cour  decide. 

Article  35. 

Dans  les  limites  de  sa  competence,  telle  qu'elle 
est  determinee  par  1'article  34,  la  Cour  applique 
en  ordre  successif: 

i .  les  conventions  internationales,  soit  generales, 
soit  speciales,  etablissant  des  regies  expressement 
reconnues  par  les  Etats  en  litige ; 


It  is  likewise  open  to  States  mentioned  in  the 
Annex  to  the  Covenant  of  the  League  of  Nations. 

Other  States  may  have  access  to  it. 

The  conditions  under  which  the  Court  shall  be 
open  of  right  or  accessible  to  States  which  are 
not  Members  of  the  League  of  Nations  shall  be 
determined  by  the  Council,  in  accordance  with 
Article  1 7  of  the  Covenant. 

Article  33. 

When,  a  dispute  having  arisen  between  States, 
it  has  been  found  impossible  to  settle  it  by  diplo- 
matic means,  and  no  agreement  has  been  made 
to  choose  another  jurisdiction,  the  party  claiming 
to  have  been  wronged  may  bring  the  case  before 
the  Court.  The  Court  shall,  first  of  all,  decide 
whether  the  preceding  conditions  have  been  com- 
plied with  ;  if  so,  it  shall  deliver  judgment  according 
to  the  terms  and  within  the  limits  of  the  Article 
which  follows. 

Article  34. 

In  the  absence  of  any  special  convention,  the 
Court  shall  be  competent  to  hear  and  determine 
cases  of  a  legal  nature,  between  States  which  are 
Members  of  the  League  of  Nations,  concerning : 

a.  the  interpretation  of  a  Treaty ; 

b.  any  question  of  international  law ; 

c.  the  existence  of  any  fact  which,  if  established, 
would  constitute  a  breach  of  an  international 
obligation  ; 

d.  the    nature    or    extent    of  reparation    to   be 
made  for  the  breach  of  an  international  obli- 
gation ; 

e.  the   interpretation    of  a  sentence  passed  by 
the  Court. 

The  Court  shall  also  take  cognisance  of  all 
disputes  of  any  kind  which  are  submitted  to  its 
jurisdiction  by  a  general  or  special  convention 
between  the  parties. 

In  the  event  of  a  dispute  as  to  whether  a  certain 
case  comes  within  the  categories  defined  above, 
the  Court  shall  decide. 

Article  35. 

The  Court  shall,  within  the  limits  of  its  compe- 
tence as  defined  in  Article  34,  apply  in  the  following 
order : 

i .  international  conventions,  general  and  special, 
establishing  rules  expressly  recognised  by  the  con- 
testing States ; 
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2.  la   coutume  Internationale,  attestation  d'une 
pratique  commune,  accepted  comme  loi ; 

3.  les    principes    generaux    de  droit   reconnus 
par  les  nations  civilisees; 

4.  les   decisions  judiciaires   et  la  doctrine  des 
publicistes  les  plus  qualifies  des  differentes  Nations, 
comme  moyens  auxiliaires  de  la  determination  des 
regies  de  droit. 

Article  36. 

La  Cour  donne  son  avis  sur  tout  point  ou  tout 
differend  d'ordre  international  qui  lui  est  soumis 
par  le  Conseil  ou  par  PAssemblee. 

Lorsque  la  Cour  donne  son  avis  sur  un  point 
d'ordre  international,  independamment  de  tout  dif- 
ferend actuellement  ne,  elle  constitue  une  Commis- 
sion speciale  de  trois  a  cinq  membres. 

Lorsqu'elle  donne  son  avis  sur  une  question  qui 
fait  1'objet  d'un  differend  actuellement  ne,  elle 
statue  dans  les  memes  conditions,  que  s'il  s'agissait 
d'un  litige  porte  devant  elle. 


CHAPITRE  III. 
Procedure. 
Article  37. 

La  langue  de  la  Cour  est  le  francais. 
La  Cour  peut,  a  la  demande  des  parties,  autoriser 
1'emploi  d'une  autre  langue  devant  elle. 

Article  38.' 

La  Cour  est  saisie  par  une  requite  adressee  au 
Greffe. 

La  requite  indique  1'objet  du  differend  et  designe 
les  parties  en  cause. 

Le  Cirefte  fait  immediatement  notification  de  la 
requfite  aux  interessees. 

II  en  informe  egalement  les  Membres  de  la 
Societe  des  Nations  par  1'entremise  du  Secretaire 
General. 

Article  39. 

Dans  le  cas  ou  la  cause  du  differend  consiste 
en  un  acte  effectue,  ou  sur  le  point  de  l'£tre,  la  Cour 
a  le  pouvoir  d'indiquer,  si  elle  estime  que  les  cir- 
constances  1'exigent,  quelles  mesures  conservatoires 
du  droit  de  chacun  doivent  etre  prises  a  titre 
provisoire. 

En  attendant  1'arret,  1'indication  de  ces  mesures 
est  immediatement  transmise  aux  parties  et  au 
Conseil. 


2.  international   custom,   being  the  recognition 
of  a  general  practice,  accepted  as  law; 

3.  the   general  principles  of  law  recognised  in 
civilised  nations; 

4.  judicial   decisions  and  the  teachings  of  the 
most  highly  qualified  publicists  of  the  various  nations, 
being  subsidiary  means  for  the  definition  of  rules 
of  law. 

Article  36. 

The  Court  shall  give  an  advisory  opinion  upon 
any  question  or  dispute  of  an  international  nature, 
referred  to  it  by  the  Council  or  the  Assembly. 

When  the  Court  shall  give  an  opinion  on  a 
question  of  an  international  nature  which  does  not 
refer  to  any  dispute  that  may  have  arisen,  it  shall 
appoint  a  special  Committee  of  from  three  to  five 
Members. 

When  it  shall  give  an  opinion  upon  a  question 
which  forms  the  subject  of  an  existing  dispute,  it 
shall  do  so  under  the  same  conditions  as  if  the 
case  had  been  actually  submitted  to  it  for  decision. 

CHAPTER  III. 
Procedure. 
Article  37. 

The  official  language  of  the  Court  shall  be 
French. 

The  Court  may,  at  the  request  of  the  contesting 
parties,  authorise  another  language  to  be  used 
before  it. 

Article  38. 

Appeal  to  the  Court  shall  be  made  by  means 
of  an  application  addressed  to  the  Registry. ' 

The  application  shall  indicate  the  subject  of  the 
dispute,  and  name  the  contesting  parties. 

The  Registry  shall  forthwith  notify  all  concerned 
of  the  application. 

It  shall  also  notify  the  Members  of  the  League 
of  Nations  through  the  Secretary-General. 

Article  39. 

If  the  dispute  arises  out  of  acts  which  have 
already  taken  place  or  which  are  imminent,  the 
Court  shall  have  the  power  to  suggest,  if  it  con- 
siders that  circumstances  require  it,  the  measures 
that  must  be  taken  provisionally  to  ensure  that 
the  respective  rights  be  not  prejudiced. 

Pending  the  decision,  notice  of  the  measures 
suggested  shall  forthwith  be  given  to  the  parties 
and  the  Council. 
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Article  40. 

Les    parties    sont  representees  par  des  Agents. 
Elles    peuvent    se    faire  assister  devant  la  Cour 
par  des  Conseils  ou  des  Avocats. 

Article  41. 

La  procedure  a  deux  phases:  1'une  ecrite, 
1'autre  orale. 

Article  42. 

La  procedure  ecrite  comprend  la  communication 
a  juge  et  a  partie  des  memoires,  des  contreme- 
moires  et,  eventuellement,  des  repliques,  ainsi  que 
de  toute  piece  et  document  a  1'appui. 

La  'communication  se  fait  par  1'entremise  du 
Greffe  dans  1'ordre  et  les  delais  determines  par 
la  Cour. 

Toute  piece  produite  par  1'une  des  parties  doit 
6tre  communiquee  a  1'autre  en  copie  certifies  con- 
forme. 

Article  43. 

La  procedure  orale  consiste  dans  1'audition  par 
la  Cour  des  temoins,  experts,  agents,  conseils  et 
avocats. 

Pour  toute  notification  a  faire  a  d'autres  per- 
sonnes  que  les  agents,  conseils  et  avocats,  la  Cour 
s'adresse  directement  au  Gouvernement  de  1'Etat 
sur  le  territoire  duquel  la  notification  doit  produire 
effet. 

II  en  est  de  meme  s'il  s'agit  de  faire  proceder 
sur  place  a  I'etablissement  de  tous  moyens  de 
preuve. 

Article  44. 

Les  debats  sont  diriges  par  le  President,  et  a 
defaut  de  celui-ci,  par  le  Vice- President;  en  cas 
d'empe'chement,  par  le  plus  ancien  des  juges  pre- 
sents. 

Article  45. 

L' audience  est  publique,  a  moins  qu'il  n'en  soit 
autrement  decide  par  la  Cour  a  la  demande  motivee 
de  1'une  des  parties. 

• 
Article  46. 

II  est  tenu  de  chaque  audience  un  proces-ver- 
bal  signe  par  le  Greffier  et  le  President. 

Ce   proces-verbal    a    seul  caractere  authentique. 

Article  47. 

La  Cour  rend  des  ordonnances  pour  la  direc- 
tion du  proces,  la  determination  des  formes  et 


Article  40. 

The  parties  shall  be  represented  by  agents. 
They    may    make    use  of  counsel  or  advocates 
before  the  Court. 

Article  41. 

The  procedure  shall  consist  of  two  phases  : 
written  and  oral. 

Article  42. 

The  written  proceedings  shall  consist  of  the 
communication  to  the  judges  and  to  the  parties,  of 
statements  of  cases,  counter-cases  and,  if  necessary, 
rejoinders  ;  also  all  proofs  and  documents  in  support. 

These  communications  shall  be  made  through 
the  Registry,  in  the  order  and  within  the  times 
fixed  by  the  Court. 

A  certified  copy  of  every  document  produced  by 
one  party  shall  be  communicated  to  the  other  party. 

Article  43. 

The,  oral  proceedings  shall  consist  in  the  hearing 
of  witnesses,  experts,  agents,  counsel  and  advocates 
before  the  Court. 

For  the  service  of  all  notices  upon  persons  other 
than  the  agents,  counsel  and  advocates,  the  Court 
shall  apply  direct  to  the  Government  of  the  State 
upon  whose  territory  the  notice  has  to  be  served. 

The  same  shall  apply  whenever  steps  are  to  be 
taken  to  procure  evidence  on  the  spot. 


Article  44. 

The  proceedings  shall  be  under  the  direction 
of  the  President,  or  in  his  absence,  of  the  Vice- 
President;  if  both  are  absent,  the  senior  judge  shall 
preside. 

Article  45. 

The  hearing  in  Court  shall  be  public,  unless 
otherwise  decided  by  the  Court,  at  the  request, 
accompanied  by  a  statement  of  the  reasons,  of  one 
of  the  parties. 

Article  46. 

A  proces-verbal  shall  be  made  for  each  hearing, 
to  be  signed  by  the  Registrar  and  the  President. 

This  proces-verbal  shall  be  the  only  authentic 
record. 

Article  47. 

The  Court  shall  make  rules  for  the  conduct  of  the 
case,  shall  decide  the  form  and  time  in  which  each 
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delais  dans  lesquels  chaque  partie  doit  finalement  party  must  conclude  its  arguments,  and  make  all 
conclure,  et  prend  toutes  les  mesures  que  com-  arrangements  connected  with  the  taking  of  evidence, 
porte  1'administration  des  preuves. 


Article  48. 


Article  48. 


La  Cour  peut,  m6me  avant  tout  debat,  deman-  The  Court  may,  even  before  the  commencement 
der  aux  agents  de  lui  produire  tout  document  et  of  the  hearing,  call  upon  the  representatives  to 
de  lui  fournir  toutes  explications.  En  cas  de  refus,  produce  any  document,  or  to  supply  to  the  Court 
elle  en  prend  acte.  any  explanations.  It  shall  put  on  record  any 

refusal. 


Article  49. 
A  tout  moment,  la  Cour  peut  confier  une  enqu&e 


Article  49. 


choix. 


Article  50. 


The  Court  may,  at  any  time,  entrust  one  or  more 

ou    une    expertise    a    une    ou   plusieurs  personnes     individuals,  corps,  bureaux,  commissions  or  other 
(corps,  bureaux,  commissions  ou  organes)  de  son     bodies  that  it  may  select,  with  the  task  of  carrying 

out  an  enquiry  or  giving  an  expert  opinion. 

Article  50. 

During  the  hearing  in  Court,  the  judges  may 
put  any  questions  considered  by  them  to  be  neces- 
sary, to  the  witnesses,  agents,  experts,  advocates 
or  counsels.  The  agents,  advocates  and  counsels 
shall  have  the  right  to  ask,  through  the  President, 
any  questions  that  the  Court  considers  useful. 

Article  51. 

After  the  expiration  of  the  times  laid  down  by 
the  Court,  it  may  refuse  to  accept  any  further 
written  or  oral  evidence  that  any  party  may  desire 
to  submit  without  the  consent  of  the  other. 


Au  cours  des  debats,  les  juges  posent  aux 
temoins,  agents,  experts,  avocats  et  conseils,  tou- 
tes questions  qu'ils  jugent  utiles ;  les  agents,  avocats 
et  conseils  ont  le  droit  de  poser,  par  1'entremise 
du  President,  toute  question  que  la  Cour  juge  utile. 


Article  5 1 . 

Apres  avoir  recu  les  preuves  et  temoignages 
dans  les  delais  determines  par  elle,  la  Cour  peut 
ecarter  toutes  depositions  ou  documents  nouveaux 
qu'une  des  parties  voudrait  lui  presenter  sans  1'as- 
sentiment  de  1'autre. 

Article  52. 

Lorsqu'une  des  parties  ne  se  presente  pas,  ou 
s'abstient  de  faire  valoir  ses  moyens,  1'autre  partie 
peut  demander  a  la  Cour  de  lui  adjuger  ses  con- 
clusions. 

La  Cour,  avant  d'y  faire  droit,  doit  s'assurer 
non  seulement  qu'elle  a  competence,  mais  que  ces 
conclusions,  reposant  sur  des  preuves  serieuses, 
sont  fondees  en  fait  et  en  droit. 


Article  53. 

Quand  les  agents,  avocats  et  conseils  ont  fait 
valoir,  sous  le  contr61e  de  la  Cour,  tous  les  moyens 
qu'ils  jugent  utiles,  le  President  prononce  la  cldture 
des  debats. 

La  Cour  se  retire  on  chambre  du  Conseil  pour 
deliberer. 

Les  deliberations  de  la  Cour  sont  et  restent 
secretes. 


Article  52. 

Whenever  one  of  the  parties  shall  not  appear 
before  the  Court,  or  shall  refrain  from  presenting 
its  case  and  the  evidence  in  support,  the  other 
party  may  call  upon  the  Court  to  pronounce  that 
the  case  submitted  by  it  is  justified. 

The  Court  must,  before  doing  so,  ascertain 
not  only  that  it  is  competent,  but  also  that  the 
demands  are  based  upon  sound  proof,  and  are 
well  founded  in  fact  and  law. 

Article  53. 

When  the  agents,  advocates  and  counsels  have, 
under  the  Court's  supervision,  submitted  all  evidence, 
and  taken  all  other  steps  that  they  consider  advis- 
able, the  President  shall  declare  the  Court  closed. 

The  Court  shall  withdraw  to  consider  the  finding. 

The  deliberations  of  the  Court  shall  take  place 
in  private  and  remain  secret. 
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Article  54. 

Les  decisions  de  la  Cour  sont  prises  a  la  majo- 
rite  des  juges  presents. 

En  cas  de  partage  de  voix,  la  voix  du  President 
ou  de  celui  qui  le  remplace  est  preponderante. 

Article  55. 

L'arret  est  motive. 

II  mentionne  les  noms  des  juges  qui  y  ont 
pris  part. 

Article   56. 

Si  1'arret  n'exprime  pas,  en  tout  ou  en  partie, 
1'opinion  unanime  des  juges,  les  dissidents  ont  la 
faculte  de  demander  que  leurs  oppositions  ou 
leurs  reserves  soient  constatees,  sans  pouvoir  etre 
motivees. 

Article  57. 

L'arret  est  signe  par  le  President  et  par  le 
Grefh'er.  II  est  lu  en  seance  publique,  les  agents 
dument  prevenus. 

Article  58. 

L'arret  est  definitif  et  sans  recours.  En  cas  de 
doute  sur  le  sens  et  la  portee  de  I'arrSt,  il  appar- 
tient  a  la  Cour  de  1'interpreter  &  la  demande  de 
toute  partie. 

Article  59. 

La  revision  de  1'arr^t  ne  peut  6tre  eventuelle- 
ment  demandee  a  la  Cour  qu'a  raison  de  la  decou- 
verte  d'un  fait  nouveau  de  nature  a  exercer  une 
influence  decisive  et  qui,  avant  le  prononce  de 
1'arret,  etait  inconnu  de  la  Cour  et  de  la  partie 
qui  demande  la  revision,  et  que  la  partie,  sans 
faute  de.sa  part,  pouvait  ne  pas  connaitre. 

La  procedure  de  revision  s'ouvre  par  un  arre"t 
de  la  Cour  constatant  expressement  1' existence  du 
fait  nouveau,  lui  reconnaissant  les  caracteres  qui 
donnent  ouverture  a  la  revision  et  declarant  de 
ce  chef  la  demande  recevable. 

La  Cour  peut  subordonner  1' ouverture  de  la 
procedure  en  revision  a  1' execution  prealable  de 
1'arret. 

Aucune  demande  de  revision  ne  peut  etre  formee 
apres  1' expiration  d'un  delai  de  cinq  ans. 

Article  60. 

Lorsqu'un  Etat  estime  que  dans  un  difterend 
un  interet  d'ordre  juridique  est  pour  lui  en  cause, 


Article  54. 

Decisions  of  the  Court  shall  be  taken  by  a 
majority  of  the  judges  present. 

In  the  event  of  an  equality  of  votes,  the  President 
or  his  deputy  shall  have  a  casting  vote. 

Article  55. 

The  sentence  shall  state  the  reasons  on  which 
it  is  based. 

It  shall  contain  the  names  of  the  judges  who 
have  taken  part. 

Article  56. 

If  the  sentence  given  does  not  represent,  wholly 
or  in  part,  the  unanimous  opinion  of  the  judges, 
the  dissenting  judges  shall  be  entitled  to  claim 
that  their  dissent  or  reservations  shall  be  mentioned. 
No  reasons  for  the  dissent  or  reservations  may 
be  given. 

Article  57. 

The  sentence  shall  be  signed  by  the  President 
and  by  the  Registrar.  It  shall  be  read  in  open 
Court,  due  notice  having  been  given  to  the  agents. 

Article  58. 

The  sentence  is  final  and  without  appeal.  In  the 
event  of  uncertainty  as  to  the  meaning  and  scope 
of  the  sentence,  the  Court  shall  interpret  it  at  the 
request  of  any  party. 

Article  59. 

An  appeal  for  revision  of  a  sentence  may  only 
be  made  when  based  upon  the  discovery  of  a  new 
fact,  of  such  a  nature  as  to  be  a  decisive  factor, 
and  which  was,  before  pronouncement  of  sentence, 
unknown  to  the  Court  and  to  the  party  claiming 
revision,  always  provided  that  the  party  could  ignore 
the  fact  without  lack  of  due  diligence. 

The  procedure  of  revision  shall  be  opened  with 
a  declaration  by  the  Court  explicitly  stating  the 
existence  of  the  new  fact,  and  the  features  inherent 
in  it  "which  make  revision  admissible,  and  declaring, 
on  these  grounds,  that  a  case  for  revision  is  made  out. 

The  Court  may  make  the  commencement  of  the 
procedure  in  revision  depend  upon  previous  com- 
pliance with  the  terms  of  the  sentence. 

No  appeal  for  revision  may  be  made  after  the 
lapse  of  five  years  from  the  date  of  the  sentence. 

Article  60. 

Should  a  State  consider  that  it  has  an  interest 
of  a  legal  nature  in  a  certain  case,  it  may  submit 
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il  peut  adresser  A  la  Cour  une  requite,  afin  d'in-     a  request  to  the  Court  to  be  permitted  to  appear 
tervention.  as  a  third  party. 

La  Cour  decide.  The  Court  shall  decide. 


Article  61. 

Lorsqu'il  s'agit  de  1'interpretation  d'une  con- 
vention a  laquelle  ont  participe  d'autres  Etats  que 
les  parties  en  litige,  le  Greffe  avertit  sans  delai 
tous  les  signataires. 

Chacun  d'eux  a  le  droit  d'intervenir  au  proces 
et  s'il  exerce  cette  faculte,  1'interpretation  contenue 
dans  la  sentence  est  6galement  obligatoire  a  son 
('•gard. 

Article  62. 


Article  6 1. 

Whenever  the  interpretation  of  a  convention  in 
which  States,  other  than  those  concerned  in  the 
case,  are  parties,  is  in  question,  the  Registry  shall 
notify  all  such  States  forthwith. 

J 

They  shall  each  have  the  right  to  intervene  in 
the  proceedings ;  if  they  use  this  right,  the  inter- 
pretation given  by  the  sentence  shall  be  equally 
binding  upon  them. 

Article  62. 


S'il    n'en    est   autrement    decide   par   la   Cour, 
chaque  partie  supporte  ses  frais  de  procedure. 


Unless    otherwise   decided    by  the  Court,  each 
party  shall  pay  its  own  costs. 
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32'EME  SEANCE  (non-pub!ique), 

tenue  au   Palais  de  la  Paix,  a  La  Haye, 

le  23  juillet  1920. 


32ND  MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  July  23rd  1920. 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents:  tous  les  membres  du  Comite 
(k  1'exception  de  M.  Bevilaqua);  M.  Fer- 
nandes;  Mr.  James  Brown  Scott;  les 
secretaires  particuliers  du  Baron  Descamps 
et  de  M.  Adatci;  les  membres  du  Secretariat. 

La  stance  est  ouverte  a   10  heures  du  matin. 

Sur  1'invitation  du  PRESIDENT  tous  les  mem- 
bres du  Comite,  y  compris  M.  Fernandes,  ap- 
posent  leur  signature  a  1'exemplaire  prepare  par 
le  Secretariat  pour  cette  fin,  du  texte  vote  la 
veille  en  seconde  lecture.  (Annexe  No.  i). 

Le  President  met  aux  voix  les  trois  vceux 
qui  ont  6t6  provisoirement  adoptes  a  la  seance 
du  21  juillet. 

Ces  vceux  sont  adopted  en  principe,  en  seconde 
lecture. 

Toutefois  le  rapporteur,  d'accord  avec  le  Pre- 
sident, pourra  apporter  des  modifications  de 
style  au  texte  des  vceux. 

Le  President  invite  le  rapporteur,  M.  de 
Lapradelle,  k  commencer  la  lecture  de  son 
rapport. 

M.  DE  LAPRADELLE,  avant  de  commencer 
la  lecture,  s 'excuse  des  imperfections  de  son 
oeuvre  et  dit  que,  s'il  lui  a  6t6  possible  de  1'achever 
et  de  la  presenter  dans  sa  forme  actuelle,  c'est 
grace  au  deVouement,  sans  exemple  dans  1'histoire 
des  conferences  internationales,  dont  a  fait  preuve 
le  Secretariat  du  Comite.  (Apptaudissements). 

M.  de  Lapradelle  commence  la  lecture  de 
son  rapport. 

Au  cours  de  cette  lecture,  certains  passages 
du  travail  sont,  apres  discussion,  amendes. 

A  12.45  heures  cette  lecture  est  ajournee  jus- 
qu'k  3.30  heures  de  1'apres-midi. 

La  seance  est  levee  k  12.45  heures  de  1'apres- 
midi. 

Le  President: 

(signe)  Bm.  DESCAMPS. 

Le  Secretaire-General: 

(signe)  D.   ANZILOTTI. 


BARON  DESCAMPS  in  the  chair. 

Present :  all  members  of  the  Committee  (with 
the  exception  of  M'.  Bevilaqua);  M.  Fer- 
nandes; Mr.  James  Brown  Scott;  the  pri- 
vate secretaries  of  Baron  Descarnps  and  of 
M.  Adatci;  the  members  of  the  Secretariat. 

The  meeting  opened  at  10  a.m. 

At  the  request  of  the  PRESIDENT,  all  the 
members  of  the  Committee,  among  whom  M. 
Fernandes,  sigmed  the  copy  of  the  text  adopt- 
ed in  second  reading  on  the  previous  day  (An- 
nex No.  i),  which  had  been  prepared  by  the 
Secretariat  for  this  purpose. 

The  President  took  a  vote  upon  the 
three  Recommendations,  provisionally  adopted 
at  the  meeting  of  2ist  July. 

These  Recommendations  were  adopted,  in 
principle,  in  second  reading;  the  Reporter  how- 
ever, subject  to  the  President's  approval,  was 
to  be  permitted  to  improve  the  style  and  phrase- 
ology of  the  texts  of  the  Recommendations. 

The  President  called  on  M.  de  Lapra- 
delle, the  Reporter,  to  commence  the  reading 
of  his  report. 

M.  DE  LAPRADELLE,  before  complying, 
apologised  for  the  imperfections  of  his  work  and 
said  that  only  a  devotion  to  duty,  without 
parallel  in  any  International  Conference  on  the 
part  of  the  Secretariat  of  the  Committee,  had 
enabled  him  to  finish  it  and  to  submit  it  in  its 
present  form.  (Applause). 

M.  de  Lapradelle  began  to  read  his  report. 

During  this  reading,  certain  passages  were 
amended  after  discussion. 

The  reading  was  adjourned  at  12.45  unt^  3-3° 
in  the  afternoon. 

The  meeting  closed  at  12.45  P-m- 

The  President: 

(signed)  Brn.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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ANNEXE  No.    I. 


ANNEX  No.  I. 


AVANT-PROJ  ET. 


DRAFT-SCHEME. 


Article   1 . 

Independamment  de  la  Cour  d' Arbitrage, 
organisee  par  les  Conventions  de  La  Haye  de 
1899  et  1907,  et  des  Tribunaux  speciaux  d'Ar- 
bitres,  auxquels  les  Etats  demeurent  toujours 
libres  de  Conner  la  solution  de  leurs  differends, 
il  est  institue,  conformement  a  1'article  14  du 
Pacte  de  la  Societe  des  Nations,  une  Cour 
Permanente  de  Justice  Internationale,  directe- 
ment  accessible  aux  parties. 


CHA PITRE  I. 
Organisation  de  la  Cour. 

Article  2. 

La  Cour  Permanente  de  Justice  Internationale 
est  un  corps  de  tnagistrats  independants,  elus, 
sans  6gard  a  leur  nationality,  parmi  les  personnes 
jouissant  de  la  plus  haute  consideration  morale, 
et  qui  reunissent  les  conditions  requises  pour 
1'exercice,  dans  leurs  pays  respectifs,  des  plus 
hautes  fonctions  judiciaires,  ou  qui  sont  des 
juriscon suites  possedant  une  competence  notoire 
en  matiere  de  droit  international. 

Article  3. 

La  Cour  se  compose  de  15  membres:  11 
juges  titulaires  et  4  juges  suppleants.  Le 
nombre  des  juges  titulaires  et  des  juges  sup- 
pleauts  peut  e"tre  6ventuellement  augment^  par 
1'Assemblee,  sur  la  proposition  du  Conseil  de 
la  Soci6te  des  Nations,  a  concurrence  de  15 
juges  titulaires  et  de  6  juges  suppleants. 

Article  4. 

Les  membres  de  la  Cour  sont  61us  par  1'As- 
semblee  et  par  le  Conseil  sur  une  liste  de  per- 
sonnes presentees  par  les  groupes  nationaux  de 
la  Cour  d'Arbitrage,  conformement  aux  dispo- 
sitions suivantes. 

Article  5. 

Trois  mois  au  moins  avant  la  date  de  1'election, 
le  Secretaire  General  de  la  Soci6te  des  Nations 
invite  par  ecrit  les  membres  de  la  Cour  d'Ar- 
bitrage appartenant  a  des  Etats  mentionnes  a 


Article  1. 

A  Permanent  Court  of  International  Justice, 
to  which  Parties  shall  have  direct  access,  is 
hereby  established,  in  accordance  with  Article 
14  of  the  Covenant  of  the  League  of  Nations. 
This  Court  shall  be  in  additiop  to  the  Court 
of  Arbitration  organised  by  the  Hague  Con- 
ventions of  1899  and  1907,  and  to  the  special 
Tribunals  of  Arbitration  to  which  States  are 
always  at  liberty  to  submit  their  disputes  for 
settlement. 

CHAPTER  I. 
Organisation  of  the  Court. 

Article  2. 

The  Permanent  Court  of  International  Justice 
shall  be  composed  of  a  body  of  independent 
judges,  elected  regardless  of  their  nationality, 
from  amongst  persons  of  high  moral  character, 
who  possess  the  qualifications  required,  in  their 
respective  countries,  for  appointment  to  the 
highest  judicial  offices,  or  are  jurisconsults  of 
recognised  competence  in  international  law. 


Article  3. 

The  Court  shall  consist  of  15  members: 
11  judges  and  4  deputy-judges.  The  number 
of  judges  and  deputy-judges  may  be  hereafter 
.increased  by  the  Assembly,  upon  the  proposal 
of  the  Council  of  the  Leag'ie  of  Nations,  to  a 
total  of  15  judges  and  6  deputy-judges. 


Article  4. 

The  members  of  the  Court  shall  be  elected 
by  the  Assembly  and  the  Council  from  a  list 
of  persons  nominated  by  the  national  groups 
in  the  Court  of  Arbitration,  in  accordance  with 
the  following  provisions. 

Article  5. 

At  least  three  months  before  the  date  of.the 
election,  the  Secretary-General  of  the  League 
of  Nations  shall  address  a  written  request  to 
the  members  of  the  Court  of  Arbitration, 
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1' Annexe  au  Pacte  ou  entres  ult6rieurement 
dans  la  Societe  des  Nations,  &  proc6der  par 
groupes  nationaux  &  la  presentation  de  per- 
sonnes  en  situation  de  remplir  lee  fonctions  de 
membres  de  la  Cour. 

Chaque  groupe  ne  peut  en  aucuu  cas  pr6- 
senter  plus  de  deux  personnes,  sans  distinction 
de  nationality. 

Article  6. 

Avant  de  procSder  a  cette  designation  il  est 
recommande  £  chaque  groupe  national  de  con- 
suiter  la  plus  Haute  Cour  de  Justice,  les 
Facult6s  et  Ecoles  de  Droit,  les  Academies  natio- 
nales  et  les  sections  nationales  d'Acad6mies 
Internationales,  vou6es  &  1'etude  du  droit. 

Article  7. 

Le  Secretaire  General  de  la  Societe  des  Nations 
dresse,  par  ordre  alphabetique,  une  liste  de 
toutes  les  personnes  ainsi  designers:  seules  ces 
personnes  sont  61igibles,  sauf  le  cas  pr6vu  & 
Particle  12  paragraphs  2. 

Le  Secretaire  General  communique  cette  liste 
&  1' Assemble  et  au  Conseil. 

Article  8. 

L' Assemble  et  le  Conseil  precedent,  ind6- 
pendamment  1'une  de  1'autre,  &  1'election,  d'abord 
des  juges  titulaires,  ensuite'des  juges  suppliants. 

Article  9. 

Dans  toute  election,  les  eiecteurs  veillent  & 
ce  que  les  personnes  appe!6es  &  faire  partie  de 
la  Cour,  non  seulement  reunissent  individuel- 
lement  les  conditions  requises,  mais  assurent 
dans  1'ensemble  la  representation  des  grandes 
formes  de  civilisation  et  des  principaux  syst^mes 
juritiiques  du  monde. 

Article  10. 

Sont  61us  ceux  qui  ont  r6uni  la  majorite 
absolue  des  voix  dans  1'Assembiee  et  dans  le 
Conseil. 

Au  cas  ou  le  double  scrutin  de  1'Assembiee 
et  du  Conseil  se  porterait  sur  plus  d'un  membre 
de  la  m£me  nationalite,  le  plus  age  est  seul  61u. 


belonging  to  the  States  mentioned  in  the  Annex 
to  the'  Covenant  or  to  the  States  which  shall 
have  joined  the  League  subsequently,  inviting 
them  to  undertake,  by  national  groups,  the 
nomination  of  persons  in  a  position  to  accept 
the  duties  of  a  member  of  the  Court. 

No  group  may  nominate  more  than  two 
persons;  the  nominees  may  be  of  any  natio- 
nality. 

Article  6. 

Before  making  these  nominations,  each 
national  group  is  hereby  recommended  to  consult 
its  Highest  Court  of  Justice,  its  Legal  Facul- 
ties and  Schools  of  Law,  and  its  National  Aca- 
demies and  national  sections  of  International 
Academies  devoted  to  the  study  of  Law. 

Article  7. 

The  Secretary-General  of  the  League  of  Nations 
shall  prepare  a  list,  in  alphabetical  order,  of 
all  the  persons  thus  nominated.  These  persons 
only  shall  be  eligible  for  appointment,  except 
as  provided  in  Article  12  Paragraph  2. 

The  Secretary-General  shall  submit  this  list 
to  the  Assembly  and  to  the  Council. 

Article  8. 

The  Assembly  and  the  Council  shall  proceed 
to  elect  by  independent  voting  first  the  judges 
and  then  the  deputy -judges. 

Article  9. 

At  every  election,  the  electors  shall  bear  in 
mind  that  not  only  should  all  the  persons 
appointed  as  members  of  the  Court  possess 
the  qualifications  required,  but  the  whole  body 
also  should  represent  the  main  forms  of  civi- 
lisation and  the  principal  legal  systems  of 
the  world. 

Article   10. 

Those  candidates  who  obtain  an  absolute 
majority  of  votes  in  the  Assembly  and  the 
Council  shall  be  considered  as  elected. 

In  the  event  of  more  than  one  candidate  of 
the  same  nationality  being  elected  by  the  votes 
of  both  the  Assembly  and  the  Council,  the 
eldest  of  these  only  shall  be  considered  as 
elected. 
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Article   11. 

Si,  apres  Ja  premiere  seance  d'election,  il  reste 
encore  des  sieges  a  pourvoir,  il  est  precede  de 
la  meme  maniere  a  une  seconde,  puis  a  une 
troisieme. 

Article   12. 

Si  apres  la  troisieme  seance  d'election  il  reste 
encore  des  sieges  a  pourvoir,  il  peut  Stre  & 
tout  moment  forme  sur  la  seule  demande,  soit 
de  1' Assemble,  soit  du  Conseil,  une  Commis- 
sion mediatrice  de  six  membres,  nommes  trois 
par  1'Assemblee,  trois  par  le  Conseil,  en  vue 
de  choisir  pour  chaque  sidge  non  pourvu  un 
nom  a  presenter  a  1'adoption  separee  de  1'As- 
semblee  et  du  Conseil. 

Peuvent  6tre  portees  sur  cette  liste,  &  1'una- 
nimit§,  toutes  personnes  satisfaisant  aux  con- 
ditions requises,  alors  me'me  qu'elles  n'auraient 
pas  figure  sur  la  liste  de  presentation  de  la 
Cour  d'  Arbitrage. 

Si  par  le  moyen  de  la  Commission  mediatrice 
1'election  n'a  pu  etre  faite,  les  rnembres  de  la 
Cour  deja  nommes  pourvoient  dans  un  delai  a 
fixer  par  le  Conseil  aux  sidges  vacants,  en  choi- 
sissant  parmi  les  personnes  qui  ont  eu  des  voix, 
soit  &  1'Assemblee  soit  au  Conseil. 


li   les   juges    il  y  a  partage  egal  des 
>ix  du  juge  le  plus  age  1'emporte. 


Si    parmi 
voix.  la  voix  du  juge 


Article   13. 

Les  membres  de  la  Cour  sont  6lus  pour 
neuf  ans. 

Us  sont  reeligibles. 

Us  restent  en  fonction  jusqu'a  leur  rempla- 
cement Apres  ce  remplacement,  Us  continuent 
de  connattre  des  affaires  dont  ils  sont  deja  saisis. 


Article  14. 

II  est  pourvu  aux  sieges  devenus  vacants 
selon  la  methode  suivie  pour  la  premiere  election. 
Le  membre  de  la  Cour  elu  en  remplacement 
d'un  membre  dont  le  mandat  n'est  pas  expire 
acheve  le  terme  du  mmdat  de  son  predecesseur. 


Article  15. 

Les  juges  suppleants  sont  appeles  dans  1'ordre 
du  tableau. 


Article   11. 

If,  after  the  first  sitting  held  for  the  purpose 
of  the  election,  one  or  more  seats  remain  to  be 
filled,  a  second  and  if  necessary,  a  third  sitting 
shall  take  place. 

Article  12. 

If  after  the  third  sitting  one  or  more  seats 
still  remain  unfilled,  a  Joint  Conference  con- 
sisting of  six  members,  three  appointed  by  the 
Assembly  and  three  by  the  Council,  may  be 
formed,  at  any  time,  at  the  request  of  either 
the  Assembly  or  the  Council,  for  the  purpose 
of  choosing  one  name  for  each  seat  still  vacant, 
to  submit  to  the  Assembly  and  the  Council 
for  their  respective  acceptance. 

If  the  Committee  is  unanimously  agreed 
upon  any  person  who  fulfils  the  required  con- 
ditions, he  may  be  included  in  its  list,  even 
though  he  was  not  included  in  the  list  of  no- 
minations made  by  the  Court  of  Arbitration. 

If  the  Joint  Conference,  is  not  successful  in 
procuring  an  election,  those  members  of  the 
Court  who  have  already  been  appointed, 
shall,  within  a  time  limit  to  be  arranged  by 
the  C  >uncil,  proceed  to  fill  the  vacant  seats 
by  selection  from  amongst  those  candidates 
who  have  obtained  votes  either  in  the  Assembly 
or  in  the  Council. 

In  the  event  of  an  equality  of  votes  amongst 
the  judges,  the  eldest  judge  shall  have  a 
casting  vote. 

Article  13. 

The  members  of  the  Court  shall  be  elected 
for  nine  years. 

They  may  be  re-elected. 

They  shall  continue  to  discharge  their  duties 
until  their  places  have  been  filled.  Though  re- 
placed, tiny  shall  complete  any  cases  which 
they  may  have  begun. 

Article  14. 

Vacancies  which  may  occur  shall  be  filled 
by  the  same  method  as  that  laid  down  for  the 
first  election.  A  member  of  the  Court  elected 
to  replace  a  member  the  period  of  whose 
appointment  has  not  expired  will  hold  the 
appointment  for  the  remainder  of  his  prede- 
cessor's term. 

Article   15. 

Deputy-judges  shall  be  called  upon  to  sit 
in  the  order  laid  down  in  a  list. 
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Le  tableau  est  dress6  par  la  Cour,  en  tenant 
compte,  d'abord  de  la  priorit6  d'61ection  et 
ensuite  de  I'anciennet6  d'age. 

Article  16. 

L'exercice  de  toute  fonction  qui  rele've  de 
la  direction  politique,  soit  nationale,  soit  Inter- 
nationale, des  Etats,  est  incompatible  avec  la 
qualit6  de  membre  de  la  Cour. 

En  cas  de  doute,  la  Cour  decide. 


Article  17. 

Les  membres  de  la  Cour  ne  peuvent  excercer 
les  fonctions  d'agent,  de  conseil  ou  d'avocat 
dans  aucune  affaire  d'ordre  international. 

Us  ne  peuvent  participer  au  reglement  d'au- 
cune  affaire  dans  laquelle  ils  sont  ant6rieure- 
ment  intervenus  comme  agents,  conseils  ou 
avocats  de  1'une  des  parties,  membres  d'un 
tribunal  national  ou  international,  d'une  com- 
mission d'enque'te,  ou  a  tout  autre  titre. 

En  cas  de  doute  la  Cour  decide. 


This  list  shall  be  prepared  by  the  Court, 
having  regard  first  to  the  order  in  time  of 
each  election  and  secondly  to  age. 

Article   16. 

The  exercise  of  any  function  which  belongs 
to  the  political  direction,  national  or  interna- 
tional, of  States,  by  the  Members  of  the  Court, 
during  their  terms  of  office  is  declared  incom- 
patible with  their  judicial  duties. 

Any  doubt  upon  this  point  is  settled  by  the 
decision  of  the  Court. 

Article  17. 

No  member  of  the  Court  can  act  as  agent, 
counsel  or  advocate  in  any  case  of  an. inter- 
national nature. 

No  member  may  participate  in  the  decision 
of  any  case  in  which  he  has  previously  taken 
an  active  part,  as  agent,  counsel  or  advocate 
for  one  of  the  contesting  parties,  or  as  a  member 
of  a  national  or  international  Court,  or  of  a 
Commission  of  Inquiry,  or  in  any  other  capacity. 

Any  doubt  upon  this  point  is  settled  by  the 
decision  of  the  Court. 


Article  18. 

Les  membres  de  la  Cour  ne  peuvent  £tre 
relev6s  de  leurs  fonctions  que  si,  au  jugement 
unanime  des  autres  membres,  ils  ont  cesse  de 
rSpondre  aux  conditions  requises. 

Le  Secretaire  General  de  la  Soci6t6  des  Nations 
en  est  officiellement  inform^. 

Cette  communication  emporte  vacance  de  siege. 

Article  19. 

En  dehors  de  leur  propre  pays,  les  membres 
de  la  Cour  jouissent  des  monies  privileges  et 
immunite's  que  les  agents  diplomatiques. 

Article  20. 

Tout  membre  de  la  Cour  doit,  avant  d'en- 
trer  en  fonction,  en  seance  publique  prendre 
engagement  solennel  d'exercer  ses  attributions 
en  pleine  impartialite  et  en  toute  conscience. 

Article  21. 

La    Cour    elit,  pour  trois  ans,  son  President 
et  son  Vice-President;  ils  sont  re^ligibles. 
Elle  nomme  son  Greffier. 
La  fonction  de  Greffier  de  la  Cour  n'est  pas 


Article  18. 

I 

A  member  of  the  Court  cannot  be  dismissed 
unless,  in  the  unanimous  opinion  of  the  other 
Members,  he  has  ceased  to  fulfil  the  required 
conditions. 

When  this  happens  a  formal  notification 
shall  be  given  to  the  Secretary-General. 

This  notification  makes  the  place  vacant. 

Article  19. 

The  members  of  the  Court  when  outside 
their  own  country,  shall  enjoy  the  privileges  and 
immunities  of  diplomatic  representatives. 

Article  20. 

Every  member  of  the  Court  shall,  before 
taking  up  his  duties,  make  a  solemn  declaration 
in  open  Court  that  he  will  exercise  his  powers 
impartially  and  conscientiously. 

Article  21. 

The  Court  shall  elect  its  President  and  Vice- 
President  for  three  years  :  they  may  be  re-elected. 
It  shall  appoint  its  Registrar. 
The    duties    of   Registrar  of  the  Court  shall 
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incompatible    avec    celle   de  Secretaire  General 
de  la  Cour  Perraanente  drArbitrage. 


Article  22. 


Le  siege  de  la  Cour  est  fixe  a  la  Haye. 


not  be  considered  incompatible  with  those  of 
Secretary-General  of  the  Permanent  Court  of 
Arbitration. 

Article  22. 


The    seat    of  the    Court  shall  be  established 
at  the  Hague. 

Le  President  et  le  Greffier  resident  au  siege          The    President   and  Registrar  shall  reside  at 
de  la  Cour.  the  seat  of  the  Court. 


Article  23. 

La  Cour  tient  une  session  chaque  aunee. 

8auf  disposition  contraire  du  reglement  d'ordre 
de  la  Cour,  cette  session  commence  le  15juin, 
et  continue  tant  que  le  role  n'est  pas  6puise. 

Le  President  convoque  la  Cour  en  session 
extraordinaire  quand  les  circonstances  1'exigent. 

Article  24. 

Si,  pour  une  raison  speciale,  1'un  des  membres 
de  la  Cour  estime  ne  pouvoir  participer  au 
jugement  d'une  affaire  determinee,  il  en  fait 
part  au  President. 

Si  le  President  estime  qu'un  des  membres 
de  la  Cour  ne  peut  sieger,  pour  une  raison 
speciale,  dans  une  affaire  determinee,  il  en 
avertit  le  membre  interess6. 

Si  1'un  et  1'autre  ne  sont  pas  d'accord  dans 
chacun  de  ces  cas  sur  1'attitude  a  prendre,  la 
Cour  decide. 


Article  25. 

Sauf  exception  expressement  prevu»,  la  Cour 
exerce  ses  attributions  en  seance  pleniere. 

Si  la  presence  de  1 1  juges  titulaires  n'est 
pas  assuree,  ce  nombre  est  parfait  par  I'entree 
en  fonction  des  juges  suppleants. 

Toutefois,  si  11  juges  ne  sont  pas  disponibles, 
le  quorum  de  9  est  suffisant  pour  constituer 
la  Cour. 

Article  26. 

En  vue  de  la  prompte  expedition  des  affaires, 
la  Cour  compose  annuellement  une  chambre 
de  trois  juges,  appelee  a  statuer  en  procedure 
sommaire,  lorsque  les  parties  le  demandent. 


Article  23. 

A  session  shall  be  held  every  year. 

Unless  otherwise  provided  by  rules  of  Court 
this  session  shall  begin  on  the  15th  June, 
and  shall  continue  for  so  long  as  may  be 
necessary  to  complete  the  cases  on  the  list. 

The  President  may  summon  an  extraordinary 
meeting  of  the  Court  whenever  necessary. 

Article  24. 

If,  for  some  special  reason,  a  member  of  the 
Court  considers  that  he  cannot  take  part  in 
the  decision  of  a  particular  case,  he  shall  so 
inform  the  President. 

If,  for  some  special  reason,  the  President 
considers  that  one  of  the  members  of  the  Court 
should  not  sit  on  a  particular  case,  he  shall  give 
notice  to  the  member  concerned. 

In  the  event  of  the  President  and  the  mem- 
ber not  agreeing  as  to  the  course  to  be  adopted 
in  any  such  case,  the  matter  shall  be  settled 
by  the  decision  of  the  Court. 

Article  25. 

The  full  Court  shall  sit  except  when  it  is 
expressly  provided  otherwise. 

If  11  judges  cannot  be  present,  deputy- 
judges  shall  be  called  upon  to  sit,  in  order  to 
make  up  this  number. 

If,  however,  11  judges  are  not  available,  a 
quorum  of  9  judges  shall  suffice  to  constitute 
the  Court. 

Article  26. 

With  a  view  to  the  speedy  despatch  of  business 
the  Court  shall  form,  annually,  a  chamber 
composed  of  three  judges  who,  at  the  request 
of  the  contesting  parties,  may  hear  and  deter- 
mine cases  by  summary  procedure. 
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Article  27. 

La  Cour  determine  par  un  reglement  d'ordre 
le  mode  suivant  lequel  elle  exerce  see  attri- 
butions. Elle  r^gle  sp6cialement  la  procedure 
soramaire. 

Article  28. 

Les  juges  de  la  nationality  de  chacune  des 
parties  en  cause  conserveut  le  droit  de  si6ger 
dans  1'affaire  dont  la  Cour  est  saisie. 

Si  la  Cour  compte  sur  le  sidge  un  juge  de 
la  nationality  d'une  seule  des  parties,  1'autre 
partie  peut  designer  pour  si6ger  un  juge  sup- 
pleant,  s'il  s'en  trouve  un  de  sa  nationality. 
S'il  n'en  existe  pas,  elle  peut  choisir  un  juge, 
pris  de  preference  parmi  les  personnes  qui  ont 
6t6  1'objet  d'une  presentation  de  la  part  des 
groupes  nationaux  de  la  Cour  d' Arbitrage. 

Si  la  Cour  ne  compte  sur  Je  siege  aucun 
juge  de  la  nationalite  des  parties,  chacune  de 
ces  parties  peut  proce"der  a  la  designation  ou 
au  choix  d'un  juge  de  la  mdme  manie're  qu'au 
paragraphe  precedent. 

Lorsque  plusieurs  parties  font  cause  commune, 
elles  ne  comptent  pour  1'application  des  dispo- 
sitions qui  precedent  que  pour  une  seule. 

Les  juges  d6sign6s  ou  choisis  comme  il  est 
dit  aux  §§  2  et  3  du  present  article,  doivent 
satisfaire  aux  prescriptions  des  articles  2,  16, 
17,  20,  24  du  present  Acte.  Us  statuent  sur  un 
pied  d'6galite  avec  leurs  collegues. 


Article  29. 

Les  juges  titulaires  regoivent  un  traitement 
annuel  &  fixer  par  1'Assemblee  de  la  Societ6 
des  Nations  sur  la  proposition  du  Conseil.  Ce 
traitement  ne  peut  £tre  diminu6  pendant  la 
dur6e  des  fonctions  du  juge. 

Le  President  re§oit  une  indemnit6  sp^ciale 
d6terminee  de  la  m§me  mani^re  pour  la  dur6e 
de  ses  fonctions. 

Les  juges  suppliants  re§oivent  dans  1'exercice 
de  leurs  fonctions  une  indemnity  a  fixer  de  la 
m6me  mani&re. 

Les  juges  titulaires  et  suppliants  qui  ne 
resident  pas  au  sidge  de  la  Cour  re§oivent  le 
remboursement  des  frais  de  voyages  n6cessites 
par  1'accomplissement  de  leurs  fonctions. 

Les  indemnit£s  dues  aux  juges  d6sign6s  ou 
choisis  confoimement  a  1'article  28  sontr6gl6es 
de  la  meme  mani£re 


Article  27. 

The  Court  shall  frame  rules  for  regulating 
its  procedure.  In  particular,  it  shall  lay  down 
rules  for  summary  procedure. 


Article  28. 

Judges  of  the  nationality  of  each  contesting 
party  shall  retain  their  right  to  sit  in  the  case 
before  the  Court. 

If  the  Court  includes  upon  the  Bench  a  judge 
of  the  nationality  of  one  of  the  parties  only, 
the  other  party  may  select  from  among  the 
deputy-judges,  a  judge  of  its  nationality,  if 
there  be  one.  If  there  should  not  be  one,  the 
party  may  choose  a  judge,  preferably  from 
among  those  persons  who  have  been  nominated 
as  candidates  by  some  national  group  in  the 
Court  of  Arbitration. 

If  the  Court  includes  upon  the  Bench  no 
judge  of  the  nationality  of  the  contesting  par- 
ties, each  of  these  may  proceed  to  select  or 
choose  a  judge  as  provided  in  the  preceding 
paragraph. 

Should  there  be  several  parties  in  the  same 
interest,  they  shall,  for  the  purpose  of  the  pre- 
ceding provisions,  be  reckoned  as  one  party  only. 

Judges  selected  or  chosen  as  laid  down  in 
Paragraphs  2  and  3  of  this  Article  shall  fulfil 
the  conditions  required  by  Articles  2,  16,  17, 
20,  24  of  this  Statute.  They  shall  take  part 
in  the  decision  on  an  equal  footing  with  their 
colleagues. 

Article  29. 

The  judges  shall  receive  an  annual  salary  to  be 
determined  by  the  Assembly  of  the  League  of 
Nations  upon  the  proposal  of  the  Council.  This 
salary  must  not  be  decreased  during  the  period 
of  a  judge's  appointment. 

The  President  shall  receive  a  special  grant 
for  his  period  of  office,  to  be  fixed  in  the 
same  way. 

Deputy -judges  shall  receive  a  grant,  for  the 
actual  performance  of  their  duties,  to  be  fixed 
in  the  same  way. 

Travelling  expenses  incurred  in  the  perform- 
ance of  their  duties  shall  be  refunded  to  jud- 
ges and  deputy-judges  who  do  not  reside  at 
the  seat  of  the  Court. 

Grants  due  to  judges  selected  or  chosen  as 
provided  in  Article  28  shall  be  determined  in 
the  same  way. 
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Le  traitement  du  Greffier  est  fixe  par  le  The  salary  of  the  Registrar  shall  be  decided 
Conseil  sur  la  proposition  de  la  Cour  by  the  Council  upon  the  proposal  of  the  Court. 

Un  reglement  special  determine  les  pensions  A  special  regulation  shall  provide  for  the 
auxquelles  ont  droit  les  juges  et  le  Greffier.  pensions  to  which  the  judges  and  Registrar 

shall  be  entitled. 


Article  30. 

Les  frais  de  la  Cour  sont  supportes  par  la 
Societe  des  Nations  de  la  manidre  que  1'As- 
semblee  decide  sur  la  proposition  du  Conseil. 


Article  30. 

The  expenses  of  the  Court  shall  be  borne 
by  the  League  of  Nations,  in  such  a  manner 
as  shall  be  decided  by  the  Assembly  upon  the 
proposal  of  the  Council. 


CHAPITRE  II. 
Competence  de  la  Cour. 

Article  31. 
La  Cour  connait  des  litiges  entre  Etats. 

Article  32. 

La  Cour  est  ouverte  aux  Etats  mentionnes 
a  1' Annexe  au  Pacte  et  a  ceux  qui  seront  ult6- 
rieurement  entres  dans  la  Soci6te  des  Nations-. 

Elle  est  accessible  aux  autres  Etats. 

Les  conditions  auxquelles  elle  est  ouverte 
ou  accessible  aux  Etats  qui  ne  sont  pas  Mem- 
bres  de  la  Societe  des  Nations,  sont  re'glees 
par  le  Conseil,  en  tenant  compte  de  1'article 
17  du  Pacte. 

Article  33. 

Lorsqu'un  diffeVend  surgit  entre  Etats,  qu'il 
n'a  pu  6tre  r6gle  par  la  voie  diplomatique,  et 
que  Ton  n'est  pas  converiu  de  choisir  une  autre 
juridiction,  la  partie  qui  se  pretend  les§e  peut 
en  saisir  la  Cour.  La  Cour,  apres  avoir  decide 
s'il  est  satisfait  aux  prescriptions  pr6cedentes, 
statue  sous  les  conditions  et  limitations  deter- 
rninees  par  1'article  suivant. 


Article  34. 

Entre  Etats  Membres  de  la  Societe  des  Nations 
la  Cour  statue  sans  convention  speciale  sur  les 
differends  d'ordre  juridique,  qui  ont  pour  objet : 


a.  Interpretation  d'un  traite; 


CHAPTER    II. 
Competence  of  the  Court. 

Article  31. 

The  Court  shall  have  j  urisdiction  to  hear  and 
determine  suits  between  States. 

Article  32. 

The  Court  shall  be  open  of  right  to  the 
States  mentioned  in  the  Annex  to  the  Covenant, 
and  to  such  others  as  shall  subsequently  enter 
the  League  of  Nations. 

Other  States  may  have  access  to  it. 

The  conditions  under  which  the  Court  shall 
be  open  of  right  or  accessible  to  States  which 
are  not  Members  of  the  League  of  Nations 
shall  be  determined  by  the  Council,  in  accord- 
ance with  Article  17  of  the  Covenant. 

Article  33. 

When  a  dispute  has  arisen  between  States, 
and  it  has  been  found  impossible  to  settle  it 
by  diplomatic  means,  and  no  agreement  has 
been  made  to  choose  another  jurisdiction,  the 
party  complaining  may  bring  the  case  before 
the  Court.  The  Court  shall,  first  of  all,  decide 
whether  the  preceding  conditions  have  been 
complied  with ;  if  so,  it  shall  hear  and  deter- 
mine the  dispute  according  to  the  terms  and 
within  the  limits  of  the  next  Article. 

Article  34. 

Between  States  which  are  Members  of  the 
League  of  Nations,  the  Court  shall  have  juris- 
diction (and  this  without  any  special  convention 
giving  it  jurisdiction)  to  hear  and  determine 
cases  of  a  legal  nature,  concerning : 

a.  the  interpretation  of  a  treaty ; 
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b.  tout  point  de  droit  international ; 

c.  la  r6alit6  de  tout  fait,  qui,  s'il  6tait  6tabli, 
constituerait  la  violation  d'un  engagement 
international ; 

d.  la  nature  ou  l'6tendue  de  la  reparation  due 
pour    la    rupture   d'un  engagement  inter- 
national ; 

e.  I'interpr6tation  d'une  sentence  rendue  par 
la  Cour. 

La  Cour  connait  egalement  de  tous  diffSrends, 
de  quelque  nature  qu'ils  soient,  qui  lui  sont 
soumis  par  la  convention,  soit  gen6rale,  soit 
sp6ciale,  des  parties. 

En  cas  de  contestation  sur  le  point  de  savoir 
si  un  diffSrend  reutre  dans  les  categories  ci- 
dessus  vis6es,  la  Cour  decide. 


Article  35. 

Dans  les  limites  de  sa  competence,  telle 
qu'elle  est  determined  par  1'article  34,  la  Cour 
applique  en  ordre  successif: 

1°.  les  conventions  Internationales,  soit  gene- 
rales,  soit  speciales,  6tablissant  des  regies  ex- 
press6ment  reconnues  par  les  Etats  en  litige ; 

2°.  la  coutume  Internationale,  attestation  d'une 
pratique  commune  acceptee  corame  loi ; 

3°.  les  principes  generaux  de  droit  reconnus 
par  les  nations  civilis6es ; 

4°.  les  decisions  judiciaires  et  la  doctrine  des 
publicistes  les  plus  qualifies  des  differentes 
nations,  comme  moyens  auxiliaires  de  deter- 
mination des  regies  de  droit. 

Article  36. 

La  Cour  donne  son  avis  sur  tout  point  ou 
tout  differend  d'ordre  international  qui  lui  est 
soumis  par  le  Conseil  ou  par  1' Assembles. 

Lorsque  la  Cour  donne  son  avis  sur  un  point 
d'ordre  international  independamment  de  tout 
differend  actuellement  n6,  elle  constitue  une 
Commission  speciale  de  trois  a  cinq  membres. 


Lorsqu'elle  donne  son  avis  sur  une  question 
qui  fait  1'objet  d'un  differend  actuellement  n6, 
elle  statue  dans  les  m^mes  conditions  que  s'il 
s'agissait  d'un  litige  port6  devant  elle. 


b.  any  question  of  international  law; 

c.  the    existence   of  any  fact  which,  if  esta- 
blished,   would  constitute  a  breach  of  an 
international  obligation ; 

d.  the   nature   or  extent  of  reparation  to  be 
made    for    the  breach  of  an  international 
obligation ; 

e.  the    interpretation    of   a    sentence   passed 
by  the  Court. 

The  Court  shall  also  take  cognisance  of  all 
disputes  of  any  kind  which  may  be  submitted 
to  it  by  a  general  or  particular  convention 
between  the  parties. 

In  the  event  of  a  dispute  as  to  whether  a 
certain  case  comes  within  any  of  the  categories 
above  mentioned,  the  matter  shall  be  settled 
by  the  decision  of  the  Court. 

Article  35. 

The  Court  shall,  within  the  limits  of  its 
jurisdiction  as  defined  in  Article  34,  apply  in 
the  order  following: 

1.  international   conventions,  whether  gene- 
ral   or    particular,    establishing    rules  ex- 
pressly recognised  by  the  contesting  States; 

2.  international    custom,    as    evidence    of  a 
general  practice,  which  is  accepted  as  law  ; 

3.  the   general   principles   of  law  recognised 
by  civilised  nations ; 

4.  judicial    decisions    and    the    teachings    of 
the  most  highly  qualified  publicists  of  the 
various    nations,  as  subsidiary  means  for 
the  determination  of  rules  of  law. 

Article  36. 

The  Court  shall  give  an  advisory  opinion 
upon  any  question  or  dispute  of  an  interna- 
tional nature  referred  to  it  by  the  Council  or 
Assembly. 

When  the  Court  shall  give  an  opinion  on  a. 
question  of  an  international  nature  which  does 
not  refer  to  any  dispute  that  may  have  arisen. 
it  shall  appoint  a  special  Commission  of  from 
three  to  five  members. 

When  it  shall  give  an  opinion  upon  a  ques- 
tion which  forms  the  subject  of  an  existing 
dispute,  it  shall  do  so  under  the  same  condi- 
tions as  if  the  case  had  been  actually  submit  tc<l 
to  it  for  decision. 
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CHAPITRE   III. 

Procedure. 

Article  37. 
La  langue  de  la  Cour  est  le  fran§ais. 


CHAPTER    III. 

Procedure. 

Article  37. 


The   official   language  of  the  Court  shall  be 
French. 

La    Cour    peut,    a    la   demande    des  parties,          The    Court    may,  at  the  request  of  the  con- 
autoriser  1'emploi  d'une  autre  langue  devant  elle       testing  parties,  authorise  another  language  to  be 

used  before  it. 


Article  38. 

La  Cour  est  saisie  par  une  requete  adressee 
au  Greffe. 

La  requete  indique  1'objet  du  differend  et 
designe  les  parties  en  cause. 

Le  Greffe  fait  immediatement  notification  de 
la  requete  aux  interesses. 

II  en  informe  egalement  les  Membres  de  la 
Societe  des  Nations  par  1'entremise  du  Secre- 
taire General. 


Article  38. 

A  State  desiring  to  have  recourse  to  the 
Court  shall  lodge  a  written  application  addressed 
to  the  Registrar. 

The  application  shall  indicate  the  subject  of 
the  dispute,  and  name  the  contesting  parties. 

The  Registrar  shall  forthwith  communicate 
the  application  to  all  concerned. 

He  shall  also  notify  the  Members  of  the  League 
of  Nations  through  the  Secretary-General. 


Article  39. 

Dans  le  cas  ou  la  cause  du  differend  consiste 
en  un  acte  effectue  ou  sur  le  point  de  1'etre, 
la  Cour  a  le  pouvoir  d'indiquer,  si  elle  estime 
que  les  circonstances  1'exigent,  quelles  mesures 
conservatoires  du  droit  de  chacun  doivent  etre 
prises  a  titre  provisoire. 

En  attendant  1'arret  definitif  1'indication  de 
ces  mesures  est  immediatement  transmis  aux 
parties  et  au  Conseil. 

Article  40. 


Article  39. 

If  the  dispute  aiises  out  of  an  act  which 
has  already  taken  place  or  which  is  imminent, 
the  Court  shall  have  the  power  to  suggest  if 
it  considers  that  circumstances  so  require,  the 
provisional  measures  that  should  be  taken  to 
preserve  the  respective  rights  of  either  party. 

Pending  the  final  decision,  notice  of  the 
measures  suggested  shall  forthwith  be  given  to 
the  parties  and  the  Council. 

Article  40. 


Les  parties  sont  representees  par  des  agents.          The    parties  shall  be  represented  by  agents. 
Elles  peuvent  se  laire  assister  devant  la  Cour          They     may    have    counsel    or    advocates    to 
par  des  conseils  ou  des  avocats.  plead  before  the  Court. 


Article  41. 

La  procedure  a  deux  phases:  1'une  ecrite, 
1'autre  orale. 

Article  42. 

La  procedure  ecrite  comprend  la  communi- 
cation a  juge  et  &  partie  des  memoires,  des 
con  tre  rn<' moires,  et,  eventuellement,  des  repli- 
ques,  ainsi  que  de  toute  pifice  et  document 
a  1'appui. 

La  communication  se  fait  par  1'entremise  du 
Greffe  dans  1'ordre  et  les  delais  determines 
pur  la  Cour. 


Article  41. 

The  procedure  shall  consist  of  two  parts : 
written  and  oral. 

Article  42. 

The  written  proceedings  shall  consist  of  the 
communication  to  the  judges  and  to  the  par- 
ties of  cases,  counter-cases  and,  if  necessary, 
replies;  also  all  papers  and  documents  in 
support. 

These  communications  shall  be  made  through 
the  Registrar,  in  the  order  and  within  the  time 
fixed  by  the  Court. 
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Toute  pifice  produite  par  1'une  des  parties 
doit  6tre  communique^  a  1'autre  en  copie  certi- 
fied conforme. 

Article  43. 

La  procedure  orale  cousiste  dans  1'audition 
par  la  Cour  des  t6moins,  experts,  agents,  con- 
seils  et  avocats. 

Pour  toute  notification  a  faire  a  d'autres 
personnes  que  les  agents,  conseils  et  avocats, 
la  Cour  s'adresse  directement  au  Gouvernement 
de  1'Etat  sur  le  territoire  duquel  la  notification 
doit  produire  effat. 

II  en  est  de  m&me  s'il  s'agit  de  faire  pro- 
c6der  sur  .place  a  l'6tablissement  de  tous  raoyens 
de  preuve. 

Article  44. 

Les  d6bats  sont  diriges  par  le  President  et 
&  d&faut  de  celui-ci  par  le  Vice-President;  en 
cas  d'empechement,  par  le  plus  ancien  des  juges 
presents. 

Article  45. 

L'audience  est  publique,  a  moins  qu'il  n'en 
soit  autrement  decidS  par  la  Cour  a  la  demande 
motivee  de  1'une  des  parties. 


Article  46. 

II    est    tenu    de  chaque  audience  un  proce"s- 
verbal  sign6  par  le  Greffier  et  le  President. 
Ce  proems-verbal  a  seul  caracteTe  authentique. 


Article  47. 

La  Cour  rend  des  ordonnances  pour  la  direc- 
tion du  proems,  la  determination  des  formes  et 
delais  dans  lesquels  chaque  partie  doit  finale- 
ment  conclure ;  elle  prend  toutes  les  mesures 
que  comporte  1'adtninistration  des  preuves. 

Article  48. 

La  Cour  peut,  mSme  avant  tout  debat,  deman- 
der  aux  agents  de  lui  produire  tout  document 
et  de  lui  fournir  toutes  explications.  En  casde 
refus,  elle  en  prend  acte. 

Article  49. 
A    tout    moment,    la  Cour  peut  confier  une 


A  certified  copy  of  eveiy  document  produced 
by  one  party  shall  be  communicated  to  the 
other  party. 

Article  43. 

The  oral  proceedings  shall  consist  of  the 
hearing  by  the  Court  of  witnesses,  experts, 
agents,  counsel  and  advocates. 

For  the  service  of  all  notices  upon  persons 
other  than  the  agents,  counsel  and  advocates, 
the  Court  shall  apply  direct  to  the  Govern- 
ment of  the  Slate  upon  whose  territory  the 
notice  has  to  be  served. 

The  same  provision  shall  apply  whenever  steps 
are  to  be  taken  to  procure  evidence  on  the  spot. 


Article  44. 

The  proceedings  shall  be  under  the  direction 
of  the  President,  or  in  his  absence,  of  the 
Vice-President ;  if  both  are  absent,  the  senior 
judge  shall  preside. 

Article  45. 

The  hearing  in  Court  shall  be  public,  unless 
the  Court,  at  the  written  request  of  one  of 
the  parties,  accompanied  by  a  statement  of  his 
reasons,  shall  otherwise  decide. 

Article  46. 

Minutes  shall  be  made  at  each  hearing,  and 
signed  by  the  Registrar  and  the  President. 

These  minutes  shall  be  the  only  authentic 
record. 

Article  47. 

The  Court  shall  make  orders  for  the  conduct 
of  the  case,  shall  decide  the  form  and  time 
in  which  each  party  must  conclude  its  arguments, 
and  make  all  arrangements  connected  with  the 
taking  of  evidence. 

» 

Article  48. 

The  Court  may,  even  before  the  hearing 
begins,  call  upon  the  agents  to  produce  any 
document,  or  to  supply  to  the  Court  any 
explanations.  Any  refusal  shall  be  recorded. 

Article  49. 
The    Court    may,    at   any  time,  entrust  any 
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enqueue  ou  une  expertise  a  toute  personne,  corps,      individual,    bureau,   commission  or  other  body 
bureau,  commission  ou  organe  de  son  choix.         that    it    may  select,   with  the  task  of  carrying 

out    an    inquiry    or   giving  an  expert  opinion. 


Article  50. 

Au  cours  des  d6bats,  les  juges  posent  aux 
temoins,  agents,  experts,  avocats  et  conseils 
toutes  questions  qu'ils  estiment  utiles;  les  agents, 
avocats  et  conseils  ont  le  droit  de  poser,  par 
1'entremise  du  President,  toute  question  que  la 
Cour  juge  utile. 


Article  50. 

During  the  hearing  in  Court,  the  judges 
may  put  any  questions  considered  by  them 
to  be  necessary,  to  the  witnesses,  agents,  experts, 
advocates  or  counsel.  The  agents,  advocates 
and  counsel  shall  have  the  right  to  ask,  through 
the  President,  any  questions  that  the  Court 
considers  useful. 


Article  51. 

Aprds  avoir  rec.u  les  preuves  et  t6moignages 
dans  les  delais  determines  par  elle,  la  Cour 
peut  6carter  toutes  depositions  ou  documents 
nouveaux  qu'une  des  parties  voudrait  lui  pre- 
senter sans  1'assentiment  de  1'autre. 


Article  51. 

After  the  Court  has  received  the  proofs  and 
evidence  within  the  time  specified  for  the 
purpose,  it  may  refuse  to  accept  any  further 
oral  or  written  evidence  that  one  party  may 
desire  to  present  unless  the  other  side  consents. 


Article  52. 

Lorsqu'une  des  parties  ne  se  pr6sente  pas, 
ou  s'abstient  de  faire  valoir  ses  moyens,  1'autre 
partie  peut  denmnder  a  la  Cour  de  lui  adjuger 
ses  conclusions. 

La  Cour,  avant  d'y  faire  droit,  doit  s'assurer 
non  seulement  qu'elle  a  competence  aux  termes 
des  articles  33  et  34,  mais  que  les  conclusions, 
reposant  sur  des  preuves  se>ieuses,  sont  fondles 
en  fait  et  en  droit. 


Article  52. 

Whenever  one  of  the  parties  shall  not  appear 
before  the  Court,  or  shall  fail  to  defend  his 
case,  the  other  party  may  call  upon  the  Court 
to  decide  in  favour  of  his  claim. 

The  Court  must,  before  doing  so,  satisfy 
itself,  not  only  that  it  has  jurisdiction  in  accord- 
ance with  Articles  33  and  34,  but  also  that 
the  claim  is  supported  by  substantial  evidence 
and  well  founded  in  fact  and  law. 


Article  53. 


Quand  les  agents,  avocats  et  conseils  ont  fait 
valoir,  sous  le  contr61e  de  la  Cour,  tous  les 
moyens  qu'ils  jugent  utiles,  le  President  pro- 
nonce  la  c!6ture  des  debats. 

La  Cour  se  retire  en  chambre  du  conseil 
pour  deliberer. 

Les  deliberations  de  la  Cour  sont  et  restent 
secretes. 

Article  54. 

Les  decisions  de  la  Cour  sont  prises  a  la 
majorite  des  juges  presents. 

Kn  cas  de  partage  de  voix,  la  voix  du  Pre- 
sident ou  fie  celui  qui  le  remplace  est  pr£pon- 
denmte. 


Article  53. 

When  the  agents,  advocates  and  counsel 
have,  subject  to  the  control  of  the  Court, 
presented  all  the  evidence,  and  taken  all  other 
steps  that  they  consider  advisable,  the  President 
shall  declare  the  case  closed. 

The  Court  shall  withdraw  to  consider  the 
judgment. 

The  deliberations  of  the  Court  shall  take 
place  in  private  and  remain  secret. 

Article  54. 

All  questions  shall  be  decided  by  a  majority 
of  the  judges  present  at  the  hearing. 

In  the  event  of  an  equality  of  votes,  the 
President  or  his  deputy  shall  have  a  casting  vote. 
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Article  55. 
L'arrfit  est  motiv6. 

II  mentionne  les  noras  des  juges  qui  y  ont 
pris  part. 

Article  56. 

Si  I'arr6t  n'exprime  pas,  en  tout  ou  en  partie, 
1'opinion  unanime  des  juges,  les  dissidents  ont 
la  facult6  de  demander  que  leur  opposition  ou 
leurs  reserves  soient  constat6es,  mais  sans  indi- 
cation des  motifs. 


Article  57. 

L'arre"t  est  sign  6  par  le  President  et  par  le 
Greffier.  H  est  lu  en  stance  publique,  les  agents 
dument  prfivenus. 

Article  58. 

Larr6t  est  dSfinitif  et  sans  recours.  En  cas 
de  dispute  sur  le  sens  et  la  port6e  de  l'arr£t, 
il  appartient  a  la  Cour  de  I'interprSter,  a  la 
demande  de  toute  partie. 

Article  59. 

La  revision  de  I'arr6t  ne  peut  e*tre  eVentu- 
ellement  demanded  £l  la  Cour  qu'&  raison  de 
la  d6couverte  d'un  fait  nouveau  de  nature  £ 
exercer  une  influence  decisive  et  qui,  avant  le 
prononc6  de  I'arrSt,  etait  inconnu  de  la  Cour 
et  de  la  partie  qui  demande  la  revision,  sans 
qu'il  y  ait,  de  sa  part,  faute  a  1'ignorer. 

La  procedure  de  revision  s'ouvre  par  un 
arret  de  la  Cour  constatant  express6ment  1'exis- 
tence  du  fait  nouveau,  lui  reconnaissant  les 
caractdres  qui  donnent  ouverture  a  la  revision, 
et  d6clarant  de  ce  chef  la  demande  recevable. 

La  Cour  peut  subordonner  1'ouverture  de  la 
procedure  en  revision  a  I'ex6cution  pr6alable 
de  1'arrfit. 

Aucune  dernande  de  revision  ne  peut  6tre 
form6e  aprSs  1'expiration  d'un  d61ai  de  cinq  ans. 


Article  60. 

Lorsqu'un  Etat  estime  que  dans  un  diff6rend 
un    intSret    d'ordre   juridique    est  pour  lui  en 


Article  55. 

The  judgment  shall  state  the  reasons  on  which 
it  is  based. 

It  shall  contain  the  names  of  the  judges  who 
have  taken  part  in  the  decision. 

Article  56. 

If  the  judgment  given  does  not  represent, 
wholly  or  in  part,  the  unanimous  opinion  of 
the  judges,  the  dissenting  judges  shall  be 
entitled  to  have  the  fact  of  their  dissent  or 
reservations  mentioned  in  it.  But  their  reasons 
for  their  dissent  or  reservations  shall  not  be 
expressed  in  the  judgment. 

Article  57. 

The  judgment  shall  be  signed  by  the  Presi- 
dent and  by  the  Registrar.  It  shall  be  read  in 
open  Court,  due  notice  having  been  given  to 
the  agents. 

Article  58. 

The  judgment  is  final  and  without  appeal. 
In  the  event  of  uncertainty  as  to  the  meaning 
or  scope  of  the  judgment,  the  Court  shall 
construe  it  upon  the  request  of  any  party. 

Article  59. 

An  application  for  revision  of  a  judgment 
can  be  made  only  when  it  is  based  upon  the 
discovery  of  some  new  fact,  of  such  a  nature 
as  to  be  a  decisive  factor,  which  fact  was, 
when  the  judgment  was  given,  unknown  to 
the  Court  and  also  to  the  party  claiming  revision, 
always  provided  that  such  ignorance  was  not 
due  to  negligence. 

The  proceedings  for  revision  will  be  opened 
by  a  judgment  of  the  Court  expressly  recording 
the  existence  of  the  new  fact,  recognising  that 
it  has  such  a  character  as  to  lay  the  case 
open  to  revision,  and  declaring  the  application 
admissible  on  this  ground. 

The  Court  may  require  previous  compliance 
with  the  terms  of  the  judgment  before  it 
admits  proceedings  in  revision. 

No  application  for  revision  may  be  made 
after  the  lapse  of  five  years  from  the  date  of 
the  sentence. 

Article  60. 

Should  a  State  consider  that  it  has  an  interest 
of  a  legal  nature  which  may  be  affected  by  the 
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cause,    il  peut  adresser  a  la  Cour  une  requite, 
a  fin  -d'intervention. 

La  Cour  decide. 


Article  61. 

Lorsqu'il  s'agit  de  Interpretation  d'une  con- 
vention a  laquelle  out  particip6  d'autres  Etats 
que  les  parties  en  litige,  le  Greffe  avertit  sans 
delai  tous  les  signataires. 

Chacun  d'eux  a  le  droit  d'intervenir  au  pro- 
cds,  et  s'il  exerce  cette  facultS,  1'interpretation 
contenue  dans  la  sentence  est  6galement  obli- 
gatoire  a  son  egard. 


Article  62. 

S'il    n'en    est  autrement  decide  par  la  Cour, 
chaque    partie    supporte  ses  frais  de  procedure. 


decision  in  the  case,  it  may  submit  a  request 
to  the  Court  to  be  permitted  to  intervene  as 
a  third  party. 

It  will  be  for  the  Court  to  decide  upon  this 
request. 

Article  61. 

Whenever  the  construction  of  a  convention 
in  which  States,  other  than  those  concerned 
in  the  case,  are  parties,  is  in  question,  the 
Registrar  shall  notify  all  such  States  forthwith. 

Every  State  so  notified  has  the  right  to 
intervene  in  the  proceedings :  but  if  it  uses  this 
right,  the  construction  given  by  the  judgment 
will  be  as  binding  upon  it  as  upon  the  origi- 
nal parties  to  the  dispute. 

Article  62. 

Unless  otherwise  decided  by  the  Court, 
each  party  shall  bear  its  own  costs. 


-    687  — 


33IEME  STANCE  (non-publique), 

tenue  au   Palais  de  la  Paix,  a  La  Haye, 

le  23  juillet  1920. 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents:  tous  les  membres  du  Comit6 
(a  1'exception  de  M.  Bevilaqua);  M.  Fer- 
nandes;  Mr.  James  Brown  Scott;  les 
secretaires  particuliers  du  Baron  Descamps 
et  de  M.  Adatci;  les  membres  du  Secretariat. 

La  seance  est  ouverte  a  3.30  heures  de  1'apres- 
midi. 

Le  PRESIDENT  invite  M.  de  Lapradelle 
k  continuer  la  lecture  de  son  rapport. 

M.  DE  LAPRADELLE  se  rend  a  cette  in- 
vitation. La  lecture  a  lieu  dans  les  memes  con- 
ditions que  lors  de  la  seance  du  matin. 

Cette  lecture  a  etc"  interrompue  a  7  heures  du 
soir,  pour  etre  continuee  a  9  heures  le  matin 
suivant. 

La  seance  est  levee  a  7  heures  du  soir. 


33RD  MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  July  23rd,  1920. 


BARON  DESCAMPS  in  the  chair. 

Present :  all  members  of  the  Committee  (with 
the  exception  of  M1.  Bevilaqua);  M.  Fer- 
nandes,  Mr.  James  Brown  Scott;  the  pri- 
vate secretaries  of  Baron  Descamps  and  of 
M.  Adatci;  the  members  of  the  Secretariat. 

The  meeting  opened  at  3.30  p.m. 

The  PRESIDENT  asked  M.  de  Lapra- 
delle to  continue  the  reading  of  his  report. 

M.  DE  LAPRADELLE  complied.  The  read- 
ing took  place  as  at  the  morning  meeting. 

The  reading  was  adjourned  at  7  p.m.  until  9 
a.m.  on  the  following  morning. 


The  meeting  closed  at  7  p.m. 


Le  President: 

(signe)  Bm.  DESCAMPS. 

Le  Secretaire-General: 

(signe)  D.  ANZILOTTI. 


The  President: 

(signed)  Bm.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZJLOTTI. 
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SEANCE  (non-publique), 
tenue  au   Palais  de  la  Paix,  a  La  Haye, 
le  24  juillet  1920. 


34™  MEETING  (Private), 

held  at  the  Peace  Palace,  the  Hague, 

on  July  24th,  1920. 


Prdsidence  de  M.  le  BARON  DESCAMPS. 

Sent  presents:  tous  les  membres  du  Comite 
(a  1'exception  de  M.  Bevilaqua);  M.  Fer- 
nandes;  Mr.  James  Brown  Scott;  les 
secretaires  particuliers  du  Baron  Descamps 
et  de  M.  Adatci;  les  membres  du  Secretariat. 

La  stance  est  ouverte  a  9  heures  du  matin. 

Sur  1'invitation  du  PRESIDENT,  M.  DE  LA- 
PR  AD  ELLE  continue  et  acheve  la  lecture  de  son 
rapport,  dont  quelques  points  donnent  lieu  a  des 
discussions  et  a  des  amendements. 

La  lecture  finie,  le  President  remercie  M. 
de  Lapradelle  pour  son  travail  si  remar- 
quable,  qui  procurera  une  aide  pre"cieuse  a  tous 
ceux  qu'inte'resse  le  probleme  de  1'etablissement 
d'une  Cour  Permanente  de  Justice  Internationale. 

M.  ALTAMIRA  demande  que  la  gratitude  du 
Comite  envers  M.  de  Lapradelle  soit  con- 
signee au  proces-verbal,  ainsi  que  sa  reconnais- 
sance envers  le  Secretariat. 

Mr.  ROOT  demande  qu'un  vote  ait  lieu  sur  le 
rapport. 

Le  rapport  est  mis  aux  voix  et  adopte"  a  1'una- 
nimite.  (Annexe  No.  i). 

Le  PRESIDENT  prend  la  parole  pour  expri- 
mer  la  haute  appreciation  et  la  vive  reconnais- 
sance du  Comite  k  regard  du  Secretariat,  qui  non 
seulement  a  accompli  un  travail  enorme,  mais  a, 
en  m£me  temps,  su  prater  une  collaboration  pr6- 
cileuse  a  1'oeuvre  du  Comite.  Le  President 
signalera  dans  une  lettre,  qu'il  adressera  au  Con- 
seil  de  la  Societe  des  Nations,  les  excellents 
services  du  Secretariat. 

M.  LODER  prend  la  parole  pour  exprimer  au 
President  la  gratitude  du  Comite  pour  les 
eminentes  qualites  et  la  grande  patience  dont  il 
a  fait  preuve,  dans  la  direction  des  travaux  du 
Comite. 

M.  Loder  ajoute  que  c'est,  dans  une  large 
mesure,  grace  aux  efforts  du  Baron  Des- 
camps, que  les  travaux  du  Comite  ont  abouti. 


BARON  DESCAMPS  in  the  chair. 

Present:  all  members  of  the  Committee  (with 
the  exception  of  M'.  Bevilaqua);  M.  Fer- 
nandes;  Mr.  James  Brown  Scott;  the  pri- 
vate secretaries  of  Baron  Descamps  and  of 
M.  Adatci;  the  members  of  the  Secretariat. 

The  meeting  opened  at  9  a.m. 

At  the  request  of  the  PRESIDENT,  M.  DE 
LAPRADELLE  continued  and  completed  the 
reading  of  his  report;  several  points  in  it  gave 
rise  to  discussion  and  were  amended. 

After  the  reading,  the  President  thanked 
M.  de  Lapradelle  for  his  valuable  work, 
which  would  be  of.  very  great  assistance  to  all 
who  were  interested  in  the  problem  of  the  esta- 
blishment of  a  Permanent  Court  of  International 
Justice. 

M.  ALTAMIRA  requested  that  the  Com- 
mittee's gratitude  to  M.  d  e  L  a  p  r  a  d  e  1 1  e  should 
be  recorded  in  the  proces-verbal,  as  also  their 
gratitude  to  the  Secretariat. 

Mr.  ROOT  asked  that  a  vote  should  be' taken 
upon  the  report. 

The  report  was  accordingly  submitted  to  a 
vote  and  adopted  unanimously.  (Annex  No.  i). 

The  PRESIDENT  expressed  the  Committee's 
appreciation  of  services  rendered  by  the  Secret- 
ariat and  sincere  gratitude  towards  it;  it  had  not 
only  accomplished  an  enormous  amount  of  work, 
but  had  also  seen  its  Way  to  Bassist  the  Committee 
in  the  accomplishment  of  its  task.  The  Pire- 
s  i  d  e  n  t  would  record  in  a  letter  to  the  Council 
of  the  League  of  Nations  the  excellent  work 
done  by  the  Secretariat. 

M.  LODER  then  expressed  the  gratitude  of 
the  Committee  for  the  great  qualities  and  un- 
wearied patience,  which  the  President  had 
shown  in  his  direction  of  the  Committee's  la- 
bours. 

M.  Loder  added,  that  it  was  largely- 
due  to  Baron  Descamps'  efforts  that  the 
work  of  the  Committee  had  been  crowned  with 
success. 
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Le  PRESIDENT  remercie  M.  Loder  de  ses 
aimables  paroles.  II  exprime  le  voeu  que  les  liens 
de  confraternity  qui  se  sont  formes  entre  les 
membres  du  Comite,  persistent  et  que  les  mem- 
bres  se  sentent  toujours  k  1'avenir  associ^s  k 
Vceuvre  qu'ils  ont  commenced. 

Le  President  adresse  au  nom  du  Comite 
tous  ses  remerciements  k  M.  Loder  pour  les 
attentions  cordiales  dont  il  a  entoure  ses  collegues 
et  pour  le  concours  qu'il  a  prete  aux  travaux 
du  Comit^. 


Sur  la  proposition  de  M.  ADATCI  et  de  M. 
DE  LAPRADELLE,  on  se  met  d'accord  pour 
consigner  au  proces-verbal  1'expression  de  la  gra- 
titude du  Comite  envers  les  fonctionnaires  de  la 
bibliotheque  du  Palais  de  la  Paix,  qui  ont  su 
contribuer  au  r£sultat  obtenu  en  facilitant  aux 
membres  les  recherches  qu'ils  avaient  besoin  de 
faire. 

Mr.  ROOT  prend  la  parole  et  exprime  ses  re- 
merciements personnels  aux  membres  du  Comite 
pour  leur  aimable  courtoisie  qui  a  si  grandement 
attenue  les  difficulte's  qu'il  a  du  surmonter  pour 
se  faire  comprendre  de  ses  collegues  et  pour 
suivre  les  deliberations  du 


Le  PRESIDENT  est  heureux  de  saisir  cette 
occasion  pour  remercier  Mr.  Root  de  sa  pr6- 
cieuse  collaboration. 

M.  RICCI-BUSATTI  souleve  la  question  de 
savoir  de  quelle  facon  le  resultat  des  travaux 
du  Comite  doit  etre  porte  k  la  connaissance  du 
Conseil.  II  dit  que  1'on  doit  choisir  entre  le  Pre- 
sident et  le  Secretariat.  II  se  demande  s'il  ne 
serait  pas  opportun  que  le  President  voulut 
bien  se  rendre  k  Saint  Sebastien. 

LORD  PHILLIMORE  croit  que  le  Secreta- 
riat doit  servir  d'intermediaire  en  1'occurrence. 

Mr.  ROOT  fait  une  proposition  en  trois  points: 

1.  Aux     termes    de   1'invitation    adressee    aux 
membres  du  Comite,  il  parait  evident  que  le 
Comite  doit  communiquer  au  Secretariat  de 
la  Societe  des   Nations  le  resultat    de    ses 
travaux; 

2.  Le  Comite  doit  demander  k  son  Secretaire 
General  de  porter  k  la  connaissance  du  Con- 
seil que  toutes  informations  et  explications 
ulterieures  que  pourra  desirer  le  Conseil,  lui 
seront  fournies  par  le  President  ou  par  le 
Rapporteur; 


The  PRESIDENT  thanked  M.  Loder  for 
his  kind  words.  He  hoped  that  the  ties  esta- 
blished between  the  members  of  the  Committee 
would  endure,  and  that  in  the  future  the  members 
would  always  feel  their  mutual  association  in 
the  great  work  of  which  they  had  laid  the  foun- 
dations. 

The  President,  in  the  name  of  the  Com- 
mittee, thanked  M.  Loder  very  heartily  for  the 
kindness  he  had  shown  to  his  colleagues  and  for 
his  valuable  assistance  in  the  work  of  the  Com- 
mittee. 

At  M.  ADATCI's  and  M.  DE  LAPRA- 
DELLE's  proposal,  it  was  agreed  to  record,  in 
the  proces-verbal,  the  Committee's  gratitude  to 
the  Officials  of  the  Library  of  the  Peace  Palace 
who  had  contributed  to  the  result  achieved,  by 
facilitating  the  research  work  that  members  had 
found  it  necessary  to  do. 

Mr.  ROOT  expressed  his  personal  thanks  for 
the  courtesy  which  the  members  of  the  Commit- 
tee had  shown  him  and  which  had  greatly 
reduced  his  difficulties  in  making  himself  under- 
stood and  in  following  the  Committee's  dis- 
cussions. 

The  PRESIDENT  gladly  took  the  opportu- 
nity of  thanking  Mr.  Root  for  hic  valuable  col- 
laboration. 

M.  RICCI-BUiSATTI  asked  how  the  result 
of  the  Committee's  work  was  to  b^  laid  before 
the  Council.  He  said  that  the  choice  lay  between 
the  President  and  the  Secretariat.  He  asked 
whether  it  would  not  be  advisable  for  the  Pre- 
sident to  undertake  the  task  of  goine  to  San 
Sebastian. 

LORD  PHILLIMORE  thought  that  the  Se- 
cretariat ought  to  represent  the  Committee  at 
the  Council  meeting. 

Mr.  ROOT  submitted  the  three  following 
propositions : 

1.  that  it  is  clear  from  the  terms  of  the  invi- 
tation sent  to  members  of  the  Committee, 
that  the  Committee  must  place  the  result 
of  its  labours  in  the  hands  of  the  Secretariat 
of  the  League  of  Nations; 

2.  that  the  Committee  should  ask  its  Secre- 
tary-General   to    inform   the    Council,   that 
any  further  information  or  explanation  that 
the  Council  might  wish  for,  would  be  sup- 
plied by  the  President  or  by  the  Reporter; 
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3-  II  doit  etre  consign^  au  proems-verbal  que 
le  Comit6  ne  veut,  dans  aucune  mesure,  se 
faire  1'avocat  du  requital  de  ses  travaux. 
Ayant  £te  sollicit£  de  dormer  son  avis,  le 
Comite  ne  pourrait  pas  presser  1'adoption 
de  cet  avis,  sans  que  sa  dignit£  en  soit  di- 
minu6e. 

Ces  trois  propositions  sont  mises  aux  voix  et 
adopters. 

Sur  la  proposition  de  Mr.  Root,  les  voeux 
adoptes  par  le  Comite  en  premiere  et  deuxieme 
lectures  sont  soumis  a  un  vote  final,  avec  des 
modifications  de  redaction. 

Les  voeux  sont  adoptes  de'finitivement  et  sig- 
n£s  par  les  membres  du  Comitd.  (Voir  les  trois 
dernieres  pages  de  1'annexe  ire). 

La  seance  est  levee  a  midi. 

Le  President: 

(signe)  Brn.  DESCAMPS. 

Le  Secretaire-General: 

(signe)  D.  ANZILOTTI. 


3.  that  it  must  be  stated  in  the  proces-verbal 
that  the  Committee  "have  no  wish  to  ad- 
vocate or  argue  its  conclusions.  Having 
been  asked  to  advice  the  Committee  could 
not  press  for  the  adoption  of  this  advice 
without  detracting  from  its  dignity. 

These  three  propositions  were  voted  upon  and 
adopted. 

At  the  proposal  of  Mr.  Root,  the  Resolutions  < 
adopted   by   the   Committee   in   both   first   and 
second  readings,  the  wording  of  which  had  been 
modified,  were  submitted  to  a  final  vote. 

The  Resolutions  were  finally  approved  and 
signed  by  the  members  of  the  Committee.  (See 
last  three  pages  of  Annex  i). 

The  meeting  closed  at  noon. 

The  President: 

(signed)  Bm.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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ANNEXE  No.   i. 


ANNEX  No.   I. 


RAPPORT. 


REPORT. 


MESSIEURS, 

L'article    14     du     Pacte 
Nations  est  ainsi  con§u : 


de    la    Societ6    des 


Le  Conseil  est  'charg<3  de  pr^parer  un  projet  de  Cour 
Permanente  de  Justice  Internationale  et  de  le  sou- 
mettre  aux  Membres  de  la  Socie'te'.  Cette  Cour  con- 
naitra  de  tous  differends  d'un  caract£re  international 
que  les  Parties  lui  soumettront.  Elle  donnera  aussi 
des  avis  consultatifs  sur  tout  diffe'rend  ou  tout  point 
dont  la  saisira  le  Conseil  ou  l'Assemb!6e. 


Charge  de  preparer  ce  projet  de  Cour  de 
Justice  Internationale,  le  Conseil  de  la  Societe 
des  Nations  a,  le  13  fevrier  dernier,  decide  d 'en 
confier  1'examen  &  une  Commission  de  Juris- 
consultes.  Cette  Commission  s'est  reunie  £  la 
Have  le  16juin  1920.  Elle  etait  ainsi  composed : 


MM.  A  d  a  t  c  i  (Japon),  Altamira  (Es- 
pagne),  Bevilaqua  (Bresil),  remplace  par 
M.  Fernandas,  Baron  Descamps  (Bel- 
gique),  Hagerup  (Norvege),  de  Lapradelle 
(France),  L  o  d  e  r  (Pays-Bas),  Lord  P  h  i  1 1  i- 
more  (Grande-Bretagne),  MM.  Ricci  Busatti 
(Italie),  et  E  1  i  h  u  Root  (Etats-Unis). 

Le  premier  devoir  du  Comite  etait  de  con- 
siderer,  d'apre's  le  Pacte,  quelle  etait,  de  sa 
nature,  cette  Cour  Permanente  de  Justice  Inter- 
nationale, dont  elle  avait  &  determiner  1'orga- 
nisation,  la  competence  et  la  procedure. 

sobn-s  de  renseignernents  que  soient  a 
cet  egard  les  travaux  preparatories  du  Pacte, 
quoKjUi.-s  indications  peuvent  cependant  etre 
recueillies  sur  1'origine  de  1'article  14.  Aucune 
trace  de  Cour  Permanente  de  Justice  Inter- 
national^ ne  se  trouve  dans  les  projets  de 
Lord  Robert  Cecil  ou  du  G6neral  Smuts; 
au'tune  trace,  non  plus,  dans  les  deux  premiers 
projets  ami'rifains.  Penetre  de  la  n6cessite  d'un 
tribunal  international, qui  fut  vraiment  en  mesure 
d'introduire  dans  la  justice  Internationale  les  pro- 


GENTLEMEN, 

Article  14  of  the  Covenant  of  the  League 
of  Nations  is  worded  as  follows : 

The  Council  shall  formulate  and  submit  to  the 
Members  of  the  League  for  adoption  plans  for  the 
establishment  of  a  Permanent  Court  of  International 
Justice.  The  Court  shall  be  competent  to  hear  and 
determine  any  dispute  of  an  international  character 
which  the  parties  thereto  submit  to  it.  The  Court  may 
also  give  an  advisory  opinion  upon  any  dispute  or 
question  referred  to  it  by  the  Council  or  the  Assembly. 

Having  been  given  the  task  of  preparing 
this  plan  for  a  Court  of  International  Justice, 
the  Council  of  the  League  of  Nations,  on  the 
13th  February  last,  decided  to  entrust  the 
examination  of  the  question  to  a  Committee 
of  Jurisconsults.  This  Committee  met  at  the 
Hague  on  the  16th  June,  1920.  It  was  composed 
as  follows  : 

Messrs.  Adatci  (Japan),  Altamira  (Spain), 
Bevilaqua  (Brazil)  replaced  by  M  Fernan- 
des,  Baron  Uescamps  (Belgium),  Hagerup 
(Norway),  de  Lapradelle  (France),  Loder 
(Netherlands),  Lord  Phillimore  (Great 
Britain),  Messrs.  Ricci  Busatti  (Italy),  and 
Elihu  Root  (United  States) 

The  first  duty  of  the  Committee  was  to 
consider  what,  according  to  the  terms  of  the 
Covenant,  was  the  nature  of  this  Permanent 
Court  of  International  Justice,  the  organisation, 
competence  and  procedure  of  which  it  had  to 
define. 

Some  indications  can  be  traced  concerning 
the  origin  of  Article  14,  though  the  work 
carried  out  preparatory  to  the  Covenant  con- 
tains very  limited  information  on  the  subject. 
No  trace  of  the  Permanent  Court  of  Interna- 
tional Justice  is  to  be  found  in  the  plans  of 
Lord  Robert  Cecil  or  General  Smuts, 
nor  in  the  two  first  American  plans.  The  authors 
of  the  first  Anglo-American  plan  for  a  League 
of  Nations,  convinced  of  the  necessity  for  an 
international  tribunal  which  should  really  in- 


-  694  - 


c6d6s,  les  formes  et  les  suretes  du  droit  interne, 
le  premier  prqjet  anglo-americain  d'une  Societ6 
des  Nations,  chapitre  II,  art.  2,  4  et  7,  prevoit 
une  Cour  de  droit  international. 

Qu'on  1'appelle  nCour  de  droit  international", 
ou,  comine  dans  une  redaction  ult6rieure,  (Bases 
de  discussion,  3  feVrier  1919,  art.  11  et  12) 
,Cour  Permanente  de  Justice  Internationale" 
par  une  denomination  qui  lui  est  rested,  cette 
Cour  nalt  dans  des  conditions  telles  qu'elle 
forme,  &  c6t6  de  la  Cour  d'Arbitrage  de  la  Haye, 
une  institution  judiciaire,  qui  prend  vis-a-vis 
d'elle  une  physionomie  distincte  et  une  valeur 
coinplementaire. 

Quels  qu'aient  6t6  les  services  rendus  &  la 
Justice  et  &  la  Paix  par  1'institutiori  en  1899, 
&  La  Haye,  d'une  Cour  Permanente  d'Arbitrage 
international,  il  n'en  est  pas  moins  incontestable 
qu'en  vertu  m£me  des  dispositions  fondamen- 
tales  de  sa  constitution,  elle  n'est  gudre  plus 
qu'un  cadre  permanent,  un  vaste  college  d'ar- 
bitres,  ou  passent  d'une  maniere  intermittente 
des  tribunaux  internatiouaux  ephemeres;  les 
arbitres  parfois  inclinent  a  se  considerer  en 
mediateurs  plut&t  qu'en  interpretes  fideles  du 
droit,  en  diplomates  plut6t  qu'en  juges,  en  con- 
ciliateurs  appe!6s  a  prononcer  entre  Etats  de  la 
manidre  la  moins  p^nible  pour  chacun  d'eux 
plut&t  qu'en  magistrats  appe!6s  a  tenir  rigou- 
reusement  6gales  les  balances  de  la  justice,  ,,Il 
y  a  la",  disait  Mr.  Root  dans  ses  instructions 
aux  delegues  americains  a  la  Conference  de  la 
Haye  en  1907,  ndeux  m^thodes  radicalement 
diflerentes,  qui  correspondent  &  des  conceptions 
tres  distinctes,  qui  conduisent  a  des  conse- 
quences  trds  differentes.  II  arrive  souvent  qu'un 
Etat,  qui  serait  dispos6  &  soumettre  son  litige 
&  une  decision  judiciaire  impartiale,  ne  soit  pas 
dispos6  a  le  soumettre  &  cette  maniere  de  pro- 
cedure diplomatique.  S'il  pouvait  exister  un 
tribunal  prononcant  sur  les  litiges  entre  Etats 
avec  autant  d'impartialitS  et  d'objectivit6  que 
la  Cour  supreme  des  Etats-Unis  dans  les  proces 
qui  se  deroulent  entre  citoyens  des  divers  Etats 
de  1'Union ,  ou  entre  Strangers  et  citoyens 
americains,  il  n'y  a  pas  de  doute  quelesEtals 
seraient  beaucoup  plus  prets  &  soumettre  leurs 
diflicultes  a  la  decision  de  ce  tribunal  qu'ils 
ne  le  sont  maintenant  it  recourir  aux  chances 
d'un  arbitrage". 


Une  loi  devolution  constante  des  institutions 
juridictionnelles  indique  que  toujours  une  justice 
facultative  n'est  pas  restle  longtemps  sans  elre 


troduce  the  procedure,  forms  and  guarantees 
of  national  law  into  international  Justice,  pro- 
vided in  its  second  Chapter,  Articles  2,  4  and  7, 
for  a  Court  of  International  Law. 

Whether  it  is  called  ,,a  Court  of  International 
Law"  or,  as  in  a  subsequent  wording,  (Bases 
de  discussion,  February  3rd,  1919,  Articles 
11  and  12)  ,,a  Permanent  Court  of  Interna- 
tional Justice",  which  latter  title  has  remained, 
the  circumstances  under  which  this  Court 
comes  into  existence  are  such  that  it  forms,, 
side  by  side  with  the  Court  of  Arbitration  at  the 
'Hague,  a  judicial  institution,  which  assumes, 
in  relation  to  that  Court,  a  quite  distinct 
character  and  a  complementary  position. 

However  great  were  the  services  rendered 
to  the  cause  of  Justice  and  Peace  by  the 
creation,  in  1899,  at  the  Hague,  of  a  Perma- 
nent Court  of  International  Arbitration,  it  is 
nevertheless  indisputable  that,  by  reason  of 
the  fundamental  provisions  in  its  constitution, 
that  Court  was  hardly  more  than  a  permanent 
framework,  a  vast  body  of  arbitrators,  from 
which  a  number  of  international  tribunals  were 
composed  from  time  to  time,  only  to  disappear. 
There  was  at  times  a  tendency  for  the  arbi- 
trators to  consider  themselves  as  mediators 
rather  than  as  faithful  interpreters  of  Law, 
as  diplomats  rather  than  as  judges,  as  conciliators 
called  upon  to  decide  between  States  in  the 
way  least  painful  to  each  of  them,  rather  than 
as  judge?,  whose  duty  it  is  to  administer  impar- 
tial justice.  nThe  two  methods",  said  Mr.  Root 
in  his  instructions  to  the  American  Delegates  to 
the  Hague  Conference  of  1907,  Mare  radically 
different,  proceed  upon  different  standards  of 
honorable  obligation  and  frequently  lead  to 
widely  differing  results.  It  very  frequently 
happens  that  a  nation,  which  would  be  very 
willing  to  submit  its  differences  to  an  impartial 
judicial  determination  is  unwilling  to  subject 
them  to  this  kind  of  diplomatic  process.  If 
there  could  be  a  tribunal  which  would  pass 
between  nations  upon  questions  with  the  same 
impartial  and  impersonal  judgment  that  the 
Supreme  Court  of  the  United  States  gives  to 
questions  arising  between  citizens  of  the  different 
States,  or  between  foreign  citizens  and  the 
citizens  of  the  United  States,  there  can  be  no 
doubt  that  nations  would  be  much  more  ready 
to  submit  their  controversies  to  its  decision 
than  they  are  now  to  take  the  chances  of 
Arbitration." 

There  is  an  immutable  law,  in  the  evolution 
of  legal  institutions,  which  shows  that  an  optional 
jurisdiction  has  always  sooner  or  later  been  fol- 


-  695  - 


suivie  d'une  justice  fixe  obligatoire.  ,,Les  deci- 
sions d'un  litige  par  une  Cour  Permanente 
composee  de  juges  de  profession  seraient  judi- 
ciaires",  disait  M.  Asser  a  la  Conference  de 
1907;  ,,elles  constitueraient  un  precedent,  ten- 
draient  a  faire  progresser  le  droit  international; 
elles  seraient  obligatoires  non  seulement  pour 
les  parties  en  litige,  mais  encore  pour  tous  les 
Etats  participant  a  la  creation  de  la  Cour,  elles 
seraient  rapides,  elles  seraient,  enfin,  last  but 
not  least,  'peu  couteuses,  et  la  justice,  pour  etre 
populaire,  doit  e"tre  bon  marche.  Au  lieu  d'une 
Cour  Permanente,  la  Convention  de  1899  ne 
donna  que  le  fantdme  d'une  Cour,  un  spectre 
impalpable,  ou,  pour  parler  plus  nettement,  elle 
donna  un  Grefie  avec  une  liste."  (Actes  et  docu- 
ments, II,  p.  235). 

M.  de  Martens,  apreis  avoir  ete  un  des 
champions  de  la  Cour  Permanente  d'Arbitrage 
a  la  premidre  Conference,  croyait,  lors  de  la 
seconde,  devoir  se  poser  cette  question :  nQuelle 
est  done  cette  Cour,  dont  les  membres  ne  se 
connaissent  m£me  pas?"  et  il  yrepondait:  BLa 
Cour  de  1899  n'est  qu'une  idee  qui,  quelque- 
fois,  prend  corps  et  ame,  puis  disparait  de 
nouveau." 

Avec  la  Cour  d'Arbitrage,  ce  sont  les  parties 
qui  choisissent  leurs  juges,  apre"s  que  le  litige 
est  ne ;  avec  la  Cour  Permanente  de  Justice 
Internationale,  les  plaideurs  ne  doivent  plus 
avoir  le  choix  du  juge.  Avec  la  Cour  d'Arbi- 
trage, il  n'y  a  pas  chez  ceux  qui  jugent  un 
lien  permanent,  et  dcis  lors  pas  d'esprit  de  corps, 
ni  de  continuite  progressive  de  jurisprudence; 
avec  la  Cour  de  Justice  Internationale,  com- 
posee de  magistrats,  associes  d'une  maniere  con- 
stante  a  la  meme  ceuvre  et,  sauf  exception, 
toujours  maintenus,  d'affaire  en  affaire,  sur  leur 
siege,  la  persistance  d'une  tradition  est  ob- 
tenue,  le  developpement  harmonieux  et  logique 
du  droit  international  est  assure.  Dans  la  Cour 
d'Arbitrage,  il  est  a  craindre  que  les  juges, 
enclins  a  considerer  1'affaire  du  point  de  vue 
politique,  ne  donnent  pas  a  la  r^gle  de  droit 
assez  d'importance.  Dans  la  Cour  Permanente 
de  Justice  Internationale,  le  droit  prendra, 
necessairement,  plus  d'autorite,  et  me'me  de 
rigueur.  A  la  Cour  d'Arbitrage  il  y  a  place, 
a  c&t6  de  jurisconsultes,  pour  des  hommes  poli- 
tiques.  A  la  Cour  de  Justice,  il  y  aura  place, 
a  cote  de  jurisconsultes,  pour  de  grands  magi- 
strats, n'eussent-ils,  durant  toute  leur  carriSre, 
rencontre  que  d'une  maniere  indirecte  et  rare 
les  problemes  du  droit  international. 


lowed  by  a  definite  compulsory  jurisdiction. 
M.  Asser,  at  the  Conference  of  1907  said: 
nThe  sentences  of  a  Court  composed  of  pro- 
fessional judges  would  have  a  judicial  character, 
they  would  create  precedent  and  make  for  pro- 
gress in  International  Law.  They  would  be 
binding,  not  only  upon  the  contesting  parties, 
but  also  upon  all  States  taking  part  in  the  crea- 
tion of  the  Court ;  they  would  also  be  speedy, 
and,  last  but  not  least,  they  would  be  inexpen- 
sive, and  justice,  if  it  is  to  be  popular,  must  be 
cheap.  Instead  of  a  Permanent  Court,  the  Con- 
vention of  1899  created  only  a  phantom,  an 
impalpable  ghost,  or,  in  plain  words,  it  consisted 
of  a  Registry  and  a  list."  (Actes  et  Documents, 
II,  p.  235).  ' 

M.  de  Martens,  who  had  been  one  of  the 
champions  of  the  Permanent  Court  of  Arbi- 
tration at  the  First  Conference,  felt,  at  the 
Second  Conference,  the  need  to  consider  the 
real  nature  of  this  Court,  the  members  of  which 
did  not  even  know  each  other.  His  answer  to 
this  question  was  as  follows :  ,,The  Court  of 
1899  is  only  a  shadow  which,  from  time  to 
time,  materialises,  only  to  fade  away  once  again." 

In  the  Court  of  Arbitration,  it  falls  to  the 
parties  to  choose  their  judges,  after  the  com- 
mencement of  the  dispute ;  whereas  in  the  case 
of  the  Permanent  Court  of  International  Justice, 
the  contesting  parties  no  longer  have  the  choice 
of  the  judges.  In  the  Court  of  Arbitration  there 
is  no  permanent  tie  between  the  sitting  judges, 
and  consequently,  no  "esprit  de  corps"  nor 
progressive  continuity  in  jurisprudence ;  on  the 
other  hand,  the  Court  of  International  Justice, 
being  composed  of  judges,  permanently  asso- 
ciated with  each  other  in  the  same  work,  and, 
except  in  rare  cases,  retaining  their  seats  from 
one  case  to  another,  can  develop  a  continuous 
tradition,  and  assure  the  harmonious  and  logical 
development  of  International  Law.  It  is  to  be 
feared  that  the  judges  of  the  Court  of  Arbitra- 
tion, being  inclined  to  regard  the  case  from 
a  political  standpoint,  may  not  give  sufficient 
weight  to  the  rules  of  Law.  In  the  Permanent 
Court  of  International  Justice,  Law  necessarily 
becomes  more  authoritative  and  also,  possibly, 
more  severe.  The  Court  of  Arbitration  may 
include  politicians  in  addition  to  Jurisconsults. 
In  the  Court  of  Justice,  there  will  be,  besides 
Jurisconsults,  great  judges,  who  may  have  only 
encountered  questions  of  International  Law 
indirectly  or  rarely  during  their  careers. 
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Corame  le  disait  M.  L6on  Bourgeois, 
en  ouvrant,  le  16  juin,  les  travaux  du  Comit6 : 
BCette  ('our  perraanente  ne  sera  pas  une  Cour 
d  arbitrage,  roais  une  Cour  de  justice." 

L'arbitrage  peut  tenir  compte  de  raille  616- 
ments  de  fait,  de  mille  contingences,  souvent 
de  certaines  n6cessit6s  d'ordre  politique.  L'arr6t 
de  justice  ne  tient  compte  que.  de  la  rdgle 
d6finie  et  fix6e  par  la  loi. 

Mais,  si  la  Cour  Permanente  de  Justice  In- 
ternationale u'est  pas  une  Cour  d'Arbitrage, 
au  sens  strict  du  mot,  il  n'en  demeure  pas 
moins  que,  si  Ton  prend  le  mot  arbitrage  comme 
synonyme  de  jugement  entre  Etats  souverains, 
la  Cour  de  Justice  Internationale  est,  a  c6t6 
des  autres  tribunaux  internationaux,  un  des 
organes  par  lesquels  s'exerce  le  fonctionnement 
de  1'arbitrage  international.  Sans  doute  elle 
n'est  pas  le  seul ;  d'autres  tribunaux  arbitraux 
peuvent  exister  en  dehors  d'elle,  et  parmi  eux, 
la  Cour  Permanente  d'Arbitrage  de  la  Haye, 
telle  que  1'a  cr6ee  la  Convention  de  1899  et 
d6velopp§e  celle  de  1907.  Mais  elle  n'en  est 
pas  moins,  non  seulement  de  sa  nature,  mais 
aux  termes  du  Pacte  (art.  13)  une  Cour  even- 
tuellement  appelee  a  statuer  toutes  les  fois  qu'il 
est  stipu!6  que  les  parties  peuvent,  ou  doivent, 
recourir  a  1'arbitrage.  Non  seulement  les  dis- 
positions du  Pacte,  relatives  a  1'arbitrage,  doi- 
vent e"tre  consid6r6es  comme  dominant  aussi  bien 
1'organisation  d'une  procedure  arbitrale,  au  sens 
strict  du  mot,  qu'une  procedure  devant  la  Cour, 
mais,  aux  articles  12,  13,  15  du  Pacte,  1'ex- 
pression  Barbitrage"  doit  <Hre  interpreted  comme 
signifiant  ,,reglement  judiciaire  international". 

Le  16  juin,  en  ouvrant  les  stances  du  Comite", 
M  L6on  Bourgeois  demandait :  ,,Quelles 
seront  les  limites  de  la  competence?  Sur  ce 
dernier  point,  le  Pacte  lui-me'me  et  les  divers 
trait6s  qui  viennent  d'etre  sign6s  ne  donnent 
pas  seulement  un  certain  nombre  d'indications, 
mais  apportent  des  d6cisions  pr6cises,  et,  si 
quelques  dispositions  de  ces  traitSs  et  du  Pacte 
semblent  indiquer  des  restrictions  regrettables, 
il  ne  faut  pas  oublier  que,  sans  m6me  envi- 
sager  aucun  amendement  au  Pacte,  le  Conseil 
<-t  1' Assemble,  inspires  par  vos  travaux,  peuvent, 
en  vertu  des  art.  12  et  15,  accroitre  consid*'- 
rablement  le  champ  d 'action  de  la  Cour." 

Dans  la  disposition  de  1'article  14,  nul  com- 
mentaire  ne  pouvait  etre  plus  autorise  que  celui 
de  I'homme  d'Etat  qui,  appele  a  organiser  a 
la  Haye,  en  1899  et  1907,  sous  sa  premiere 


As  M.  L6on  Bourgeois  said  in  his 
opening  speech  at  the  commencement  of  the 
Committee's  labours,  on  the  16th  June  :  This 
Permanent  Court  will  not  be  a  Court  of  arbi- 
tration, but  a  Court  of  justice. 

Arbitration  can  take  account  of  a  thousand 
elements  of  fact  and  a  thousand  contingencies 
and,  often,  of  certain  necessities  of  a  political 
kind.  The  decrees  of  justice  take  account  only 
of  a  rule  defined  and  fixed  by  law. 

But,  though  the  Permanent  Court  of  Inter- 
national Justice  is  not  a  Court  of  Arbitration, 
in  the  strict  sense  of  the  word,  it  is  none  the 
less  true  that,  if  the  word  "Arbitration"  be 
considered  as  signifying  the  administration  of 
Justice  between  sovereign  States,  it  is,  like  the 
other  International  Tribunal?,  one  of  the  in- 
stitutions whose  functions  are  international 
Arbitration.  Doubtless  it  is  not  the  only  such 
body;  other  tribunals  of  Arbitration  may  exist 
in  addition,  amongst  others  the  Permanent 
Court  of  Arbitration  of  the  Hague,  as  created 
by  the  Convention  of  1899  and  developed  by 
that  of  1907.  Nevertheless,  it  is  to  be  a  real 
Court,  not  only  by  definition,  but  by  the  express 
terms  of  the  Covenant  (Art.  13),  and  must,  if 
called  upon,  hear  and  determine  all  cases,  which 
it  is  laid  down  that  the  contesting  parties  may 
or  shall  submit  to  arbitration.  Not  only  must 
the  provisions  of  the  Covenant,  concerning 
arbitration,  be  considered  as  governing  both 
the  organisation  of  procedure  by  arbitration, 
in  the  strict  sense  of  the  term,  and  proceedings 
before  this  Court,  but  also,  in  Articles  12,  13 
and  15  of  the  Covenant,  the  word  „  Arbitration" 
must  be  interpreted  as  implying  „  Judicial  Settle- 
ment of  International  Disputes  " 

On  the  16th  June,  when  opening  the  session  of 
the  Committee,  M.  L6on  Bourgeois  asked: 
,,What  are  to  be  the  limits  of  the  competence 
of  the  Court?  On  this  point,  the  Covenant  it- 
self and  the  different  treaties  which  have  been 
lately  signed  not  only  give  a  certain  number 
of  indications,  but  also  definite  decisions  ;  and 
if  some  of  the  dispositions  of  these  treaties  and 
of  the  Covenant  appear  to  imply  regrettable 
restrictions,  it  must  not  bo  forgotten  that, 
without  necessarily  contemplating  any  amend- 
ment of  the  Covenant,  the  Council  and  the 
Assembly,  inspired  by  your  labours  and  in  virtue 
ot  Articles  12  and  15,  can  considerably  increase 
the  field  of  activity  of  the  Court." 

No  one  is  more  entitled  to  interpret  the 
dispositions  of  Article  14  than  the  statesman. 
who  was  first  called  upon-  to  take  part  at  the 
Hague  in  1899  and  1907,  in  the  organisation, 
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forme,  ce  qu'il  appelait  deja  la  ,,Societe  juri- 
dique  des  nations",  a  pris  part,  &  Paris,  a  la 
redaction  du  Pacte,  dont  il  est  maintenant,  au 
Conseil,  charge  d'assurer  le  fonctionnement. 


De  cet  historique  de  1 'article  14  du  Pacte, 
de  ce  commentaire  si  autoris6  de  M.  Leon 
Bourgeois,  sortaient  pour  le  Comit6  des  indi- 
cations precieuses,  qui  dejjl  lui  montraient  la 
direction  dans  laquelle  il  devait  s'engager, 
en  examinant  tour  a  tour 

1.  1' organisation, 

2.  la  competence, 

3.  la  procedure 

de  la  Cour  de  Justice  Internationale. 

Dans  1'etude  de  ces  trois  points,  le  Comit6 
rencoutrait  des  difficultes  graves  et  nombreuses. 

Heureusement,  il  pouvait  s'appuyer  non 
seulement  sur  les  travaux  des  deux  Conferences 
de  la  Haye,  de  1899  et  surtout  de  1907,  mais 
sur  les  projets  emanes  des  Gouvernements,  des 
Conferences  intergouvernementales,  des  Asso- 
ciations scientifiques  internationales,  et  des 
iurisconsultes  de  toutes  nationalites,  qui,  depuis 
la  publication  du  Pacte,  s'etaient  empresses 
d'etudier  les  diflferents  problemes  de  la  creation 
de  la  Cour  prevue  a  1'Article  14. 

A  cet  egard,  le  Comite  devait  trouver  une 
source  d'information  precieuse  dans  le  projet 
des  Cinq  Puissances,  (Danemark,  Norvege,  Pays- 
Bas,  Suede,  Suisse)  qui  s'etaient  reunies  a  la 
Haye,  sous  la  presidence  de  M.  Loder,  du  16 
au  27  fevrier  1920. 

Apres  avoir  tenu,  au  debut  de  ses  travaux, 
a  rendre,  par  une  resolution  speciale,  hommage 
a  I'oeuvre  si  autorisee  de  ses  devanciers,  Gou- 
vernements, Associations  scientifiques  interna- 
tionales, jurisconsultes  de  toutes  nationalites, 
dont  les  etudes  avaient  preced§  la  sienne,  le 
Comite  se  mit  au  travail  avec  la  conviction 
qu'il  pouvait,  grace  a  leur  aide,  aborder  en 
toute  confiance,  rnalgre  leur  reelle  difficulte, 
les  trois  grands  problemes  qui  se  posaient  &  lui. 


in  its  primitive  form,  of  Pthe  Legal  Society  of 
Nations"  (Societe  Juridique  des  Nations),  as  he 
already  called  it,  and  subsequently  took  part, 
at  Paris,  in  the  drafting  of  the  Covenant,  the 
operation  of  which  it  is  now  his  duty  to  ensure 
in  the  deliberations  of  the  Council. 

Some  very  valuable  guidance  was  given  to 
the  Committee  by  this  outline  of  the  origin  of 
Article  14  of  the  Covenant  and  by  the  autho- 
ritative comments  made  by  M.  Leon  Bour- 
geois, showing  it  already  the  direction  that 
its  work  must  take  in  the  successive  examina- 
tion of  the  questions  of: 

1 .  Organisation ; 

2.  Competence; 

3.  Procedure 

of  the  Court  of  International  Justice. 

In  the  study  of  these  three  problems,  the 
Committee  met  with  many  serious  difficulties. 

Happily,  it  was  aided  not  only  by  the  work 
of  the  two  Hague  Conferences  of  1899  and  more 
particularly  of  1907,  but  also  by  the  plans 
prepared  by  Governments,  by  Conferences  be- 
tween representatives  of  Governments,  by  inter- 
national scientific  bodies,  and  by  jurisconsults 
of  all  nations,  all  of  whom  had,  since  the 
publication  of  the  Covenant,  not  failed  to  study 
the  various  problems  connected  with  the  creation 
of  the  Court  provided  for  in  Article  14. 

In  particular,  the  Committee  was  to  find  a 
very  valuable  source  of  information  in  the  plan  of 
the  Five  Powers  (Denmark,  Norway,  the  Nether- 
lands, Sweden  and  Switzerland),  who  met  at  the 
Hague  under  the' presidency  of  M.  Loder 
from  the  16— 27th  February,  1920. 

The  Committee,  at  the  outset  of  its  work, 
felt  called  upon  to  pay  homage,  in  a  special 
resolution,  to  the  labours  of  its  predecessors, 
whether  Governments,  international  scientific 
bodies,  or  jurisconsults  of  all  nations;  it  then 
faced  its  task  with  the  conviction  that,  thanks 
to  their  aid,  it  could  undertake  the  solution 
of  the  three  great  problems  before  it,  in  spite 
of  their  real  difficulty,  with  complete  confidence. 
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I. 


ORGANISATION. 

II  6tait  facile  de  s'entendre  sur  un  certain 
norabre  de  principes. 

La  Cour  Permanente  de  Justice  Internationale 
a  pour  trait  caracte>istique  d'6tre  directement 
accessible  aux  parties. 

La  Cour  Permanente  d' Arbitrage  de  la  Haye 
n'est  pas  immediatement  prete  a  juger ;  college 
d'arbitres,  elle  est  essentiellement  une  liste  sur 
laquelle  les  parties  font  elles-me'mes  le  choix  des 
juges  —  3  &  5  —  appe!6s  a  composer  leur  tribunal. 

M6me  apres  avoir  accept6  la  competence  de 
la  Cour  d'Arbitrage  de  la  Haye,  il  est  n6cessaire 
de  determiner  par  un  compromis  sp6cial  ceux 
des  arbitres  inscrits  sur  la  liste  de  la  Cour  qui 
si6geront  dans  I'affaire. 

Le  titre  de  Cour  Permanente  ne  convient 
pas  completement  a  la  Cour  Permanente  d'Ar- 
bitrage de  la  Haye,  form6e  d'une  liste  de  plus 
de  cent  noms  d'ou  les  parties  au  litige  extraient 
dans  chaque  affaire  les  arbitres  qui  formeront 
leur  tribunal :  elle  est  moins  un  tribunal  per- 
manent d'arbitrage  qu'une  serie  de  tribunaux 
6phemeres  dans  un  cadre  constant. 


Par  opposition  a  la  Cour  d'Arbitrage,  la  Cour 
Permanente  de  Justice  Internationale  meritera 
vraiment  son  nom  parce  qu'elle  sera  composed 
de  juges  qui  siSgeront  d 'affaire  en  affaire,  sans 
que  les  parties  aient  a  les  designer  pour  ce 
r&le  et,  sauf  une  exception  dont  il  sera  par!6 
plus  loin  en  matiere  de  procedure  sommaire, 
sans  qu'il  soit  permis  aux  parties  de  determiner 
le  nombre  des  juges.  De  plus,  si  les  magistrats 
de  la  Cour  Permanente  de  Justice  Internationale 
ont,  comme  ceux  de  la  Cour  d'Arbitrage,  a 
jouir  de  la  plus  haute  consideration  morale,  ils 
doivent  de  plus  remplir  les  conditions  requises 
pour  1'exercice,  dans  leurs  pays  respectifs, 
des  plus  hautes  fonctions  judiciaires.  De  cette 
maniere,  a  c&t6  des  juiisconsultes  qui  possedent 
une  autorite  reconnue  en  matiere  de  droit  inter- 
national, il  sera  possible  d'obtenir  la  presence 
au  siege  d'hommes  qui,  sans  avoir  fait  une 
6tude  speciale  du  droit  international,  n'en  por- 
teront  pas  moins  a  la  Cour  I'exp6rience  des 
grands  magistrats.  Si  dans  le  Comit6  un  leger 
doute  s'est  elev6  sur  le  point  de  savoir  si,  dans 
certains  pays  de  1'Europe  continentale.  les  hauts 
magistrats  auraient  toujours  1'ouverture  d'esprit 
n6cessaire  a  la  connaissance  des  litiges  inter- 


I. 


ORGANISATION. 

It  was  easy  to  come  to  an  understanding 
upon  a  certain  number  of  principles. 

A  characteristic  feature  of  the  Permanent 
Court  of  International  Justice  is  that  parties 
shall  have  direct  access  to  it. 

The  Permanent  Court  of  Arbitration  of  the 
Hague  is  not  immediately  available  to  try  cases; 
being  a  body  of  arbitrators,  it  is  essentially  a 
list  from  which  the  parties  themselves  choose 
the  judges  —  3  to  5  —  called  upon  to  form 
their  tribunal. 

Even  when  the  jurisdiction  of  the  Court  of 
Arbitration  of  the  Hague  has  been  accepted, 
it  still  remains  to  arrange,  by  a  special  agree- 
ment —  a  "  compromis"  —  which  of  the  ar- 
bitrators, contained  in  the  list  of  the  Court, 
are  to  sit  in  the  particular  case. 

The  name  Permanent  Court  is  not  quite 
fitted  to  the  Permanent  Court  of  Arbitration 
at  the  Hague;  formed  as  it  is,  of  a  list  of  more 
than  one  hundred  names,  from  which  the  con- 
testing parties  in  each  case  choose  the  arbitra- 
tors who  are  to  form  the  tribunal,  it  is 
rather  a  series  of  temporary  tribunals  drawn 
from  a  permanent  corps  of  members,  than  a 
Permanent  Court  of  Arbitration. 

In  contradistinction  to  the  Court  of  Arbi- 
tration, the  Permanent  Court  of  International 
Justice  will  really  deserve  its  name,  as  it  will 
consist  of  j  udges,  who  will  continue  to  sit  from 
one  case  to  another ;  the  parties  will  not  have  to 
choose  them  for  this  purpose,  and  with  one  ex- 
ception, which  will  be  dealt  with  later  in  con- 
nection with  summary  procedure,  the  parties  may 
not  fix  the  number  of  judges.  Further,  though  the 
judges  of  the  Permanent  Court  of  International 
Justice,  like  those  of  the  Court  of  Arbitration, 
must  be  of  the  highest  moral  character,  they 
must,  in  addition,  possess  the  qualifications 
required  in  their  respective  countries  for  appoint- 
ment to  the  highest  judicial  offices".  Thus,  in 
addition  to  jurisconsults  of  well-known  autho- 
rity in  International  Law,  the  Bench  can  in- 
clude men  who  though  they  may  not  have 
made  a  special  study  of  International  Law,  will 
none  the  less  strengthen  the  Court  by  their 
experience  as  judges.  Though  a  slight  doubt 
arose  in  the  Committee  as  to  whether  the  most 
important  judges,  in  certain  European  countries, 
would  always  possess  the  openmindedness  neces- 
sary in  international  law  suits,  there  is  no  doubt 
that  the  great  judges  of  Federal  States  are 
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nationaux,  nul  doute  que  les  grands  juges  des 
Etats  federaux  ne  soient  particulierement  qua- 
lifies pour  rendre  les  plus  grands  services  en 
apportant  a  des  jurisconsultes,  vou6s  a  1'etude 
th6orique  du  droit  international,  le  lumineux 
concours  d'une  experience  murie  dans  la  deci- 
sion de  probleimes  ou  le  droit  international, 
et,  dans  certains  cas,  le  droit  constitutionnel, 
prennent  une  grande  place.  Le  Comite  s'est 
mis  promptement  d'accord  sur  ces  regies  essen- 
tielles 


particularly  well  qualified  to  render  very  great 
services ;  the  illuminating  experience,  gathered 
from  the  decision  of  questions  in  which  Inter- 
national Law,  and  in  some  cases  Constitutional 
Law,  play  an  importaut  part,  would  be  com- 
bined with  the  knowledge  of  Jurisconsults 
devoted  to  the  study  of  the  theory  of  Inter- 
national Law.  The  Committee  came  to  an 
immediate  agreement  on  the  subject  of  these 
'essential  principles. 


Article   1. 

Independamment  de  la  Cour  d1  Arbitrage,  or- 
ganisee  par  les  Conventions  de  La  Haye  de  1899 
et  1907,  et  des  Tribunaux  speciaux  d'Arbitres, 
auxquels  les  Etats  demeurent  toujours  libres  de 
confier  la  solution  de  leurs  differends,  it  est  in- 
stitue,  conformement  d  I'article  14  du  Pacte  de 
la  Societe  des  Nations,  une  Cour  Permanente  de 
Justice  Internationale,  directement  accessible  aux 
parties. 

Article  2. 

La  Cour  Permanente  de  Justice  Internationale 
est  un  corps  de  magistrals  independants,  elus 
sans  egard  d  leur  nationalise  parmi  les  personnes 
jouissant  de  la  plus  haute  consideration  morale, 
et  qui  reunissent  les  conditions  requises  pour 
Vexercice  dans  leurs  pays  respectifs  des  plus 
hautes  fonctions  judiciaires,  ou  qui  sont  des  ju- 
risconsultes possedant  une  competence  notoire  en 
matiere  de  droit  international. 


Article   1 . 

A  Permanent  Court  of  International  Justice,  to 
'which  contesting  parties  shall  have  direct  access, 
is  hereby  established  in  accordance  with  Article 
14  of  the  Covenant  of  the  League  of  Nations. 
This  Court  shall  be  in  addition  to  the  Court  of 
Arbitration  organised  by  the  Hague  Convention 
of  1899  and  1907,  and  to  the  special  Tribunals  of 
Arbitration  to  which  States  are  always  at  liberty 
to  submit  their  disputes  for  settlement. 

Article  2. 

The  Permanent  Court  of  International  Justice 
shall  be  composed  of  a  body  of  independent 
fudges,  elected  regardless  of  their  nationality, 
from  amongst  persons  of  high  moral  character, 
\who  possess  the  qualifications  required,  in  their 
respective  countries,  for  appointment  to  the 
highest  judicial  offices,  or  are  jurisconsults  of 
recognised  ability  in  international  law. 


Pour  rendre  les  services  qu'on  attend  d'elle, 
une  Cour '  veritablement  permanente  doit  6tre 
composee  d'un  petit  nombre  de  juges.  Mais, 
d'autre  part,  pour  remplir  sa  fonction  de  jus- 
tice Internationale,  elle  doit  s'ouvrir  a  tous  les 
Etats  du  monde ;  or,  pour  appeler  tous  les 
Etats  du  monde,  elle  doit  leur  donner  confiance 
en  leur  offrant  des  juges  au  choix  desquels  ils 
aient  participe.  En  1907,  le  projet  offrait  aux 
grandes  Puissances  un  juge  a  demeure  dans  la 
Cour,  aux  autres  un  juge  par  roulement:  cette 
disposition  avait  fait  echouer  le  systeme,  re- 
pousse, a  la  demande  instante  du  Bresil,  par 
toutes  les  nations  qui  n'etaient  pas  de  grandes 
Puissances,  au  nom  du  principe  de  1'egalite 
des  Etats. 

L'egalit6  des  Etats  est-elle  veritablement  en 
cause  lorsqu'il  s'agit  de  participer  a  1 'organi- 
sation d'une  justice  internationale?  L'egalite 


In  order  to  perform  the  duties  required  of 
it,  a  really  permanent  Court  must  be  composed 
of  a  small  number  of  judges ;  on  the  other 
hand,  in  order  to  be  a  really  international 
Tribunal,  it  must  be  open  to  all  States  in  the 
world.  If  it  is  to  be  accepted  by  all  the  States  in 
the  world,  it  must  inspire  their  confidence  by 
offering  them  judges  whom  they  have  helped 
to  select.  In  1907  the  plan  afforded  the  great 
Powers  a  permanent  judge  upon  the  Court, 
whereas  the  other  Powers  were  to  be  repre- 
sented in  rotation :  this  provision  caused  the 
failure  of  the  scheme;  it  was  rejected,  at  the 
urgent  instance  of  Brazil,  by  all  States  which 
were  not  great  Powers,  as  being  contrary  to 
the  principle  of  equality  of  States 

Is  the  equality  of  States  really  at  issue 
when  determining  who  is  to  have  a  share  in 
the  composition  of  an  international  Jurisdic- 
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des  Etats  n'implique-t-elle  pas  uniquement 
qu'aucun  Etat  ne  saurait  intervenir  dans  les 
alfaires  intSrieures  des  autres,  en  restreignant 
leur  souverainet6?  Et,  du  moment  que  tous  les 
Etats  son  t  souverains ,  ne  sont-ils  pas  par 
cela  memo  egaux,  quelle  que  soit  1'influence 
qu'ils  exercent,  en  fait,  au  point  de  vue 
politique,  sur  la  question  des  interests  communs 
de  I'humanit6?  11  se  peut  que  ce  point  de  vue, 
d6velopp6  par  un  des  membres  du  Comit6,  fut 
en  droit  rigoureusement  exact;  mais,  du  point 
de  vue  psychologique,  dans  1'opinion  publique 
des  difflrents  Etats,  le  fait  pour  un  certain 
nombre  d'entre  eux  de  rSclamer  un  juge  a 
demeure,  en  leur  qualite  de  grande  Puissance, 
eHait  contraire  &  I'e'galite'. 

De"s  lors,  il  etait  n6cessaire  de  trouver  une 
coinbinaison  qui  permit  aux  grandes  Puissances 
d'obtenir  presque  certainement,  de  la  libre  ad- 
lu'sion  des  autres,  le  juge  que  leur  m6ritait 
la  puissance  de  leur  action  civilisatrice  et  de 
leur  progress  juridique,  alors  m6me  qu'on  eut 
refus6  de  tenir  compte  de  1'inte're't  de  la  Cour 
&  le  compter  sur  le  sidge  pour  le  respect  de 
decisions,  qui  ne  pouvaient  devenir  execu- 
toires  qu'avec  le  concours  preeminent  de  leur 
puissance  militaire,  6conomique  et  financiere. 
Le  syst&me  de  l'election  des  juges  6tait  le  seul 
pratique.  Avant  1'organisation  de  la  Societe  des 
Nations,  le  college  Electoral  eut  6t§  compose  de 
1'ensemble  des  Nations,  de  telle  maniere  que 
les  grandes  fussent  placets  sur  un  pied  d'egalitti 
(•"Miple'te  avec  les  autres.  La  formation  d'une 
Societe  des  Nations  avec  un  double  corps  poli- 
tique, le  Conseil,  ou  les  grandes  Puissances 
etaient  assurers  d'etre  sp6cialement  repr6sentees, 
et  I'Assemblee,  leur  permettait  de  se  mettre  a 
1'abri  des  dangers  d'un  vote  de  coalition  qui 
pourrait  se  former  centre  elles  dans  1'Assemblee. 


Si,  dans  le  Conseil,  les  grands  Etats  risquent 
de  faire  la  loi  aux  petits,  dans  1'Assemblee  les 
pctits  Etats  risquent  de  faire  la  loi  aux  grands. 
Pour  6galiser  la  situation  entre  les  uns  et  les 
autres  il  n'y  a  d6s  .lors  qu'un  nioyen.  Au  lieu 
de  pr6ferer,  comme  les  uns  le  demandaient,  le 
Conseil  £  l'Assembl6e,  ou,  comme  les  autres  le 
reclamaient,  1'Assemblee  au  Conseil,  il  n'y  a 
qu'a  faire  sortir  la  Cour  d'une  designation  egale, 
sirnultanee,  du  Conseil  et  de  1'Assemble'e. 

Assemble  et  Conseil,  plan's  sur  le  me'me 
plan,  doivent  eMire  les  juges,  de  telle  maniere 
qu'aucun  ne  puisse  entrer  a  la  Cour  s'il  n'a  la 


tion  ?  Does  not  the  equality  of  States  simply 
mean  that  no  State  may  interfere  in  the  inter- 
nal affairs  of  another,  thereby  infringing  its 
sovereign  rights?  Granted  that  all  States  are 
sovereign  States,  are  they  not  made  equal  by 
this  very  fact,  no  matter  what  the  extent  of 
their  influence  may  actually  be,  from  a  political 
point  of  view,  upon  the  common  interests  of 
mankind  ?  It  may  well  be  that  this  standpoint, 
which  was  taken  up  by  one  member  of  the 
Committee,  is  legally,  strictly  correct ;  however, 
from  a  psychological  point  of  view,  in  the  public 
opinion  of  the  various  countries,  the  fact  that 
a  certain  number  of  States  claimed  a  permanent 
judge,  on  the  ground  of  their  position  as  great 
Powers,  would  be  opposed  to  the  principle  of 
equality. 

It  therefore  became  necessary  to  find  a  sys- 
tem which  would  almost  certainly  ensure  that 
the  great  Powers  would  be  represented  by  judges, 
with  the  free  consent  of  the  other  Powers,  as 
their  great  civilising  influence  and  juridical 
progress  entitle  them  to  be,  even  "though  no 
weight  were  attached  to  the  fact  that  it  would 
be  greatly  to  the  interest  of  the  Court  to 
include  them  on  the  Bench,  to  increase  respect 
for  its  sentences,  which  could  not  be  put  into 
execution  without  the  all-important  support 
of  their  military,  economic  and  financial 
powers.  The  system  of  election  of  the  judges 
was  the  only  practical  one.  Before  the  organi- 
sation of  the  League  of  Nations,  the  electoral 
body  would  have  been  the  whole  body  of 
nations,  and  the  great  States  would  have  been 
on  the  same  footing  as  the  others.  The  for- 
mation of  the  League  of  Nations,  with  two 
political  bodies  —  the  Council  in  which  the 
special  representation  of  the  great  Powers  was 
assured,  and  the  Assembly,  —  enabled  the 
Great  Powers  to  obtain  protection  from  the 
dangers  of  a  possible  coalition  vote  against 
them  in  the  Assembly. 

If  there  is  a  danger  that  the  great  Powers 
may  dictate  to  the  small  States,  in  the  Council, 
the  converse  applies  in  the  Assembly.  There 
is  therefore  but  one  way  of  adjusting  the 
balance  between  them.  Instead  of  preferring 
the  Council  to  the  Assembly,  as  some  would 
have  wished,  or  the  Assembly  to  the  Council, 
as  others  advocated,  the  only  possible  system 
for  the  formation  of  the  Court  was  that  of 
equal  and  simultaneous  election  by  the  Council 
and  the  Assembly, 

Both  the  Assembly  and  the  Council,  on  an 
equal  footing,  must  elect  the  judges,  so  as  to  en- 
sure that  no  person  can  be  appointed  to  the  Court 


-  701  - 


confiance  de  1'Assemblee,  et  qu'aucun  ne  puisse 
entrer  a  la  Cour  s'il  n'a  la  confiance  du  Conseil. 
Dds  lors,  plus  de  danger  de  coalition,  n?  des 
grands  Etats  centre  les  autres,  ni  des  autres 
Etats  contre  les  grands,  nulle  inquietude,  nulle 
surprise  possible,  qui  infligeat  a  une  grande 
Puissance  rhumiliation  de  se  trouver  privee, 
seule  ou  presque  seule  entre  les  autres,  dujuge 
national  sur  lequel  elle  avait  compte. 


En  meme  temps,  1'egalite  des  Etats,  selon  le, 
Pacte,  se  trouvait  respectee. 


who  does  not  possess  the  confidence  both  of  the 
Assembly  and  the  Council. 

Hence  there  is  no  danger  of  a  coalition  either 
on  the  part  of  the  great  States  against  the 
others,  or  of  the  other  States  against  the 
great.  There  is  therefore  no  cause  for  anxiety, 
and  no  possibility  of  a  surprise  occurring  which 
might  inflict  upon  a  great  Power  the  humiliation 
of  finding  itself,  contrary  to  its  anticipations, 
alone,  or  almost  alone  amongst  the  other  great 
Powers,  without  a  judge  of  its  nationality. 

In  addition,  the  principle  of  equality  of 
States,  as  contained  in  the  Covenant,  is  respected. 


Cette  solution  etait  d'autant  plus  juste  qu'aux 
termes  de  1'article  14  du  Pacte,  la  Cour,  non 
settlement  connait  de  tout  differend  d'un  carac- 
tdre  international  que  les  parties  lui  soumettent, 
rnais  encore  donne  des  avis  consultatifs  sur  tout 
dilferend  ou  tout  point  dont  la  saisit  le  Conseil 
ou  1'Assemblee.  II  y  a  le  plus  grand  int6ret  a 
ce  que,  non  seulemeut  1'Assemblee,  mais  le 
Conseil  puissent  ramener  a  la  procedure  judi- 
ciaire,  recommand6e  par  ses  qualitfe  epSciales, 
une  affaire  que  les  parties  revetent  inexactement 
d'un  caractere  politique.  Et,  pour  que  ce  renvoi 
soit  possible,  il  irnporte  que  la  Cour  ait  la  con- 
fiance  non  seulement  de  l'Assembl6e,  mais  du 
Conseil;  comme  1'Assemblee,  le  Conseil  doit,  au 
me'rne  titre,  intervenir  dans  1'election  des  juges. 

Certains  projets,  celui  de  M.  B  e  v  i  1  a  q  u  a, 
celui  de  1'Union  Juridique  Internationale,  celui 
des  Cinq  Puissances  de  la  Haye,  prevoyaientl'elec- 
tion  des  juges  par  les  membres  de  1'Assemble'e. 
Un  certain  nombre  de  voix  dans  le  Comite 
se  pronon§aient  aussi  de  preference  dans  ce 
me'me  sens.  Mais,  devant  1'opposition  de  ceux 
qui  pretendaient  donner  aux  grandes  Puissances 
des  garanties  contre  une  coalition  hostile  de  la 
part  des  autres  Etats,  il  parut  difficile  de  laisser 
S,  1'Assemblee  seule  1'election  des  juges. 

Restait  a  mettre  en  oauvre  les  details  du 
systeme.  Unanimement,  le  Comite  exprima  le 
desir  que  le  choix  des  juges,  r6pondant  aux 
conditions  techniques  prSvues  par  1'article  2, 
fut,  non  pas  Iaiss6  completementala  discretion  des 
Gouvernements,  mais  largement  influence  par 
1'opinion  publique  ou  du  moins  1'opinion  de 
1'elite  6claire"e,  comp^tente  &  cet  egard  pour 
discerner  le  merite  des  hommes. 

t 

Dans  cet  ordre  d'id6es,  certains  membres  du 
Comite'  avaient  eu  tout  d'abord  I'id6e  de  laisser 
la  determinatidn  des  juges  a  la  Cour  Perma- 
nente  d' Arbitrage  de  La  Haye. 


This  solution  would  be  still  further  justified 
in  that,  according  to  Article  14  of  the  Covenant, 
the  Court  is  not  only  to  hear  and  determine 
all  disputes  of  an  international  nature  submitted 
to  it  by  the  contesting  parties,  but  also  to 
give  advisory  opinions  upon  any  dispute  or 
question  presented  to  it  by  the  Council  or  the 
Assembly.  It  is  highly  desirable  that  not  only 
the  Assembly,  but  also  the  Council  should  be 
able  to  cause  a  judicial  procedure,  with  the 
special  advantages  which  it  offers,  to  apply  to 
a  case  wrongly  given  a  political  aspect  by  the 
parties.  To  make  this  possible  the  Court  must 
possess  the  confidence  not  only  of  the  As- 
sembly but  of  the  Council ;  therefore  the  Council 
must  take  part  in  the  election,  of  judges  upon 
the  same  footing  as  the  Assembly. 

Some  plans,  including  that  of  M.  B  e  v  i  1  a  q  u  a, 
that  of  the  "  Union  Juridique  Internationale"  and 
that  of  the  Five  Powers  at  the  Hague,  arranged 
for  the  election  of  the  judges  by  the  members 
of  the  Assembly.  Some  of  the  members  of  the 
Committee  also  favoured  this  idea.  However, 
in  face  of  the  opposition  of  those  members 
who  wished  to  guarantee  the  great  Powers 
against  a  hostile  coalition  on  the  part  of  the 
other  Powers,  it  was  difficult  to  leave  the 
election  of  judges  to  the  Assembly  alone. 

It  remained  to  work  out  the  details  of  the 
system.  The  Committee  unanimously  agreed  that 
the  choice  of  the  judges,  who  must  of  course 
fulfil  the  technical  conditions  mentioned  in 
Article  2,  should  not  be  left  entirely  to  the 
discretion  of  Governments,  but  that  public 
opinion,  or  at  any  rate  the  opinions  of  the 
enlightened  few  who  are  qualified  to  gauge 
the  merits  of  persons  to  be  selected  for  nomi- 
nation, should  have  a  great  influence. 

In  this  connection,  some  members  of  the 
Committee  at  first  thought  of  leaving  the 
selection  of  judges  to  the  Permanent  Court  of 
Arbitration  at  the  Hague. 
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Pour  proc6der  a  la  extermination  des  juges, 
chaque  groupe  de  membres,  nornrn^s  par  tin  meme 
Etat,  de  la  Cour  d' Arbitrage  de  La  Haye,  eut  choisi 
un  d61£gu6,  puis  tous  les  de!6gu6s  se  serai  on  t 
rSunis  a  La  Haye  pour  procSder  a  1  Election  des 
juges.  Ce  systeme  eut  oflfert  des  avantages  mul- 
tiples; il  eut  rattach6  la  nouvelle  institution 
arbitrate  aux  institutions  ant6rieures,  maintenu 
1'ancieune  Cour  dans  le  me* me  moment  que  se 
cr6ait  la  nouvelle,  uni  1'une  a  1'autre  par  un 
intime  rapport  de  filiation,  fait  disparaitre  le 
facheux  antagonisme  et  la  superficielle  antithese 
qu'un  deplorable  esprit  d'opposition  avait  un 
moment  tent6  de  raarquer  entre  1'oeuvre  du 
Pacte  et  celle  des  Conferences  de  La  Haye; 
enfin,  il  eut  respects  les  susceptibilit6s  6gali- 
taires  des  Etats,  puisque  tous,  egalement  aptes 
a  nommer  des  juges  a  la  Cour  d' Arbitrage  de 
La  Haye,  fussent  venus  egalement  au  grand 
colldge  electoral  ou  les  arbitres  precedent,  a 
egalit6,  a  la  determination  des  juges,  en  en  veri- 
fiant  la  competence  technique:  choisis  a  raison 
do  leur  haute  moralite,  de  leur  science,  et  de 
leur  experience  des  affaires  internationales, 
r^unissant,  des  lors,  en  eux  toutes  les  qualites 
qui  doivent,  en  matidre  iuternationale,  constituer 
le  bon  juge,  les  membres  de  la  Cour  actuelle 
d' Arbitrage  les  auraient,  de  la  manidre  la  plus 
sure,  reconnues  chez  les  autres  R6tablissement, 
dans  1'cauvre  du  progress  juridiqueet  pacifique, 
d'une  continuite,  momentan6ment  rompue,  mais 
non  irrevocablement  bris6e  par  la  guerre ;  eli- 
mination des  influences  politiques  et,  par  suite, 
nomination  des  juges  independante  de  Unite 
influence  particuliere  d'Etats;  choix  technique 
de  techniciens  par  des  techniciens ;  designation 
des  meilleurs  par  les  meilleurs :  ces  multiples 
qualites  recommandaient  un  syste*me,  dont  le 
developpenient,  presente  a  deux  reprises  avo.c 
une  tre"s  grande  force,  retint,  ainsi  qu'il  con- 
venait,  1'attention  du  Comite. 


Mais  ce  systeTne,  en  depit  de  ses  gram  Is 
avantages,  n'6tait  pas  sans  presenter  de  graves 
inconvenients.  Pour  rattacher  1'institution  nou- 
velle, n6e  du  Pacte,  aux  institutions  anterieures, 
i--!ies  des  Conferences  de  La  Haye,  il  no 
craignait  pas  de  placer  la  Cour  nouvelle  dans  la 
dependance  de  J'ancienne.  II  appelait  en  qualite 
d'electeurs,  a  La  Haye,  de  toutes  les  regions  du 
moade,  des  jurisconsnltes  et  des  hommes  poli- 
ti'iiies,  en  vue  d'une  simple  operation  electoral*' ; 
il  donnait  a  des  hommes,  qui  pour  la  plupart 


According  to  this  scheme,  the  appointment 
of  judges  would  have  taken  place  as  follows: 
each  group  of  judges  of  the  Court  of  Arbitra- 
tion appointed  by  a  particular  State,  would 
choose  one  delegate;  all  the  delegates  would 
assemble  at  the  Hague  to  carry  out  the  election 
of  the  judges.  This  system  offered  many  advan- 
tages; it  would  have  established  a  connection 
between  the  new  institution  and  previous 
institutions  of  Arbitration;  it  would  have 
maintained  the  old  Court,  whilst  creating  the 
new,  and,  by  uniting  the  two,  by  the  affiliation 
of  the  new  to  the  old,  would  have  put  an  end 
to  the  regrettable  antagonism  and  seeming 
contrasts,  which  a  lamentable  spirit  of  "opposi- 
tion at  one  time  endeavoured  to  create  between 
the  Covenant  and  the  two  Hague  Conferences. 
Finally,  it  would  have  respected  the  suscepti- 
bilities of  States  regarding  their  equality,  since 
all,  having  equal  rights  in  the  appointment 
of  judges  to  the  Court  of  Arbitration  at  the 
Hague,  would  have  been  equally  represented 
in  the  great  electoral  body  in  which  the  arbi- 
trators, again  on  a  footing  of  equality,  would  have 
carried  out  the  election  of  the  judges  and  satisfied 
themselves  as  their  scientific  ability  and  qualifica- 
tions. The  arbitrators  themselves,  chosen  for  their 
high  moral  character,  their  scientific  knowledge, 
and  their  experience  in  international  affairs, 
and  therefore  possessing  all  the  qualities  required 
for  good  international  judges,  would  have  been 
eminently  able  to  recognise  these  qualities  in 
others.  The  manifold  advantages  of  this  system  : 
the  re-establishrnent  of  continuity  in  the  pro- 
gress of  law  and  peace,  which  had  been  broken 
for  the  moment,  but  not  irrevocably  shattered 
by  the  War;  the  elimination  of  political  influ- 
ences, and  the  consequent  appointment  of  judges 
independent  of  the  influence  of  particular  States  : 
the  choice  of  experts  by  experts;  the  appoint- 
ment of  the  best  by  the  best;  all  these  weighed 
in  favour  of  a  system  which  was  twice  expounded 
with  very  great  ability,  and  which,  us  was  only 
right,  received  the  earnest  consideration  of  the 
Committee. 

This  system,  however,  in  spite  of  its  great 
advantages,  entailed  some  very  great  difficulties 
In  ordor  to  link  the  new  institution,  arising 
out  of  the  Covenant,  with  the  previous  insti- 
tutions, founded  by  the  Hague  Conferences,  it 
did  not  hesitate  to  put  the  new  Court  in  a  position 
of  dependence  upon  the  existing  one.  Further,  it 
entailed  the  assembly  at  the  Hague  of  juris - 
eonsults  and  politicians  from  all  over  the  world. 
simply  to  act  as  an  electoral  body.  It  gavf  ih<' 
role  of  elector  to  men  who.  for  the  most  part. 
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n'etaient  jainais  venus  et  ne  viendraient  jamais 
a  La  Haye  pour  juger,  un  role  d'electeur  qui,  dans 
ces  conditions,  devenait  principal,  alors  que  celui 
de  juge  n'6lail  plus,  pour  eux,  que  subsidiaire. 
Afin  de  soustraire  la  designation  du  juge  a toute 
influence  d'ordre  gouvernemental,  par  crainte 
des  combinaisons  et  tractations  politiques,  sur 
la  base  du  do  ut  des,  il  eloignait  par  trop  le 
juge  du  justiciable,  le  magistral,  appele  a 
statuer  entre  les  Etats,  de  ces  Etats  eux-memes. 
Sans  doute,  les  membres  de  la  Cour  d' Arbitrage 
de  La  Haye,  nommes  par  leurs  Gouvernements 
respectifs,  tenaient  leur  litre,  indirectement, 
d'Etats  souverains;  mais  c'etail  au  second  degre 
que  ces  Etals  choisiraient  ainsi  leurs  juges, 
tandis  que,  dans  1'arbilrage,  le  choix  s'exeryait 
an  premier  degre :  la  distance  devenait  trop 
grande  pour  que  les  Etats  eussent  toujours 
pleine  confiance  dans  leurs  juges.  D'autre  part, 
puisque  les  membres  de  la  Cour  d'Arbitrage 
etaient  sortis  d'une  designation  gouvernemen- 
ttile,  comment  esp6rer  que  les  preoccupations 
du  Gouvernement,  donl  ils  lenaienl  leurs  pou- 
\-oirs,  ne  fussenl  pas  dans  une  certaiue  mesure 
les  leurs  ?  Comment  des  lors  ne  pas  craindre 
qu'il  n'y  eut  entre  eux  cette  possibility  d'entente 
et  de  coalition  contre  laquelle  certains  Etats 
entendaient  rigoureusement  se  premunir?  Enfin 
et  surtout,  il  6tail  inexacl  de  marquer,  entre 
1'ancienne  et  la  nouvelle  Cour,  un  rapport  de 
filiation.  Jarnais  il  n'etail  entre,  en  19U7,  dans 
la  pensee  de  la  seconde  Conference  de  la  Paix, 
d'etablir  un  tel  rapporl  entre  la  Cour  de  Justice 
arbitrale,  vraimenl  permanente,  el  la  Cour 
d'Arbilrage  ;  pourquoi  des  lors  nouer  entre  une 
Cour  qui  visiblement  devait  realiser  la  pensee 
de  1907,  el  la  Cour  d'Arbilrage,  un  lien  que 
la  Conference  de  1907  n'avait  jamais  en tenclu 
6tablir?  S'il  convenail,  pour  la  continuite  de 
Involution  juridique  el  la  justice  de  1'histoire, 
que  la  nouvelle  Cour  ne  se  creal  pas  sans  se 
retourner  vers  La  Haye  comme  vers  SDH  origiue 
premiere,  n'etait-il  pas  excessif  de  vouloir  qu'elle 
fYit,  par  une  filiation  directe  de  la  Cour  d'Ar- 
bitrage, placee  dans  la  dependance  de  celle-ci  ? 
Ne  suffisait-il  pas  d'un  droit  de  presentation 
de  la  Cour  d'Arbitrage ,  organise  sur  place , 
dans  des  conditions  pratiques,  par  chaque 
Nation,  sans  une  reunion,  de  tous  les  points  du 
monde,  a  La  Haye,  de  juges  qui,  ne  venanl  pas 
pour  juger,  viendraient  pour  elire?  La  Gourde 
Justice  arbitrale  de  1907,  dont  procedail  la 
Cour  Permanente  de  Justice  Internationale,  avail 
6le  concue  d'une  maniere  nellemenl  dislincle 
de  la  Cour  d'Arbitrage  de  1899.  Pour  marquer, 
entre  1'une  et  1'autre  Cour,  uue  absolue  corn- 


had'  never  come  and  would  never  come  lo  llie 
Hague  to  act  as  judges ;  this  role  therefore 
assumed  the  greater  importance,  and  their 
potential  duties  as  judges  became  secondary. 
In  order  to  safeguard  the  appointment  of  judges 
from  any  influence  of  Governments,  and  Ihrough 
a  fear  of  political  combinations  and  intrigues 
based  on  the  principle  of  "do  ut  des",  this 
system  would  have  set  too  wide  a  gulf  between 
the  judge  and  those  subject  to  his  authority, 
between  the  magistrate  called  upon  to  admi- 
nisler  juslice  between  States,  and  the  Stales 
Ihemselves.  Of  course  the  members  of  the  Court 
of  Arbitration  of  the  Hague,  being  appointed 
by  th,eir  respective  Governments,  held  their 
positions  indirectly  from  sovereign  States ;  but, 
by  this  system,  the  States  would  only  choose 
their  judges  indirectly,  whereas  in  arbitration, 
Ihe  selection  was  direcl.  The  connection  was 
nol  sulliciently  close  to  ensure  that  States  would 
invariably  have  complete  confidence  in  their 
judges.  On  the  other  hand,  as  the  members  of 
Ihe  Court  of  Arbilralion  were  appointed  by 
Governmenls,  how  could  il  be  hoped  lhal  the 
ideas  of  the  Government,  from  which  they 
received  their  powers,  would  not  also  to  some 
exlenl  affect  them  ?  It  would  seem  therefore 
impossible  to  avoid  the  fear  that,  intrigues 
and  combinations  amongsl  the  electors  would 
be  possible  against  which  certain  Slates  had 
firmly  made  up  Iheir  minds  lo  protecl  them- 
selves. Last  but  not  least,  it  would  not  be 
correct  lo  establish  an  affiliating  relationship 
belween  Ihe  new  Court  and  Ihe  old.  The 
Second  Peace  Conference  of  1907  never  enter- 
lained  Ihe  idea  of  establishing  such  a  con- 
nection belween  Ihe  really  permanenl  Courl  of 
Arbitral  Justice,  and  the  Court  of  Arbilration. 
Why  Iherefore  create  a  link  belween  a  Courl 
which  obviously  fulfils  Ihe  intentions  of  Ihe 
Conference  of  1907,  and  the  Courl  of  Arbilra- 
lion, which  link  it  was  never  Ihe  intention  of 
lhal  Conference  to  establish?  Even  though 
it  mighl  seem  desirable,  for  Ihe  sake  of  main- 
laining  Ihe  continuity  of  the  evolution  of  law, 
and  for  reasons  of  historical  justice,  thai  Ihe 
new  Courl  should  nol  be  formed  entirely  wilhoul 
any  link  connecting  il  wilh  the  Hague  as  its 
original  source,  surely  it  would  'be  too  much  to 
place  it  in  a  position  of  dependence  by  affiliat- 
ing it  directly  to  the  Court  of  Arbitration. 
Would  it  not  suffice  to  give  Ihe  Court  of  Arbi- 
tration the  right  of  making  the  nominations, 
Ihis  righl  lo  be  exercised  under  practical  con- 
ditions, by  each  national  group  in  ils  own 
country,  withoul  Ihe  necessity  of  assembling 
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patibilit6,  n'etait-il  pas  exag6r6  de  les  faire 
proceder  1'une  de  1'autre,  alors  que  1'esprit,  et 
par  suite,  la  composition,  les  methodes,  de  1'une 
et  de  1'autre  devenaient  profondement  differents? 
La  Cour  d'Arbitrage  de  La  Haye  de  1899  est 
une  institution  exterieure  a  la  Societ6  des  Nations 
fondle  par  le  Pacte.  Pour  la  faire  proceder, 
raaintenant,  il  1'election  des  juges  de  la  Cour 
de  Justice  Internationale,  il  fallait  en  rotnpre 
le  cadre  en  retranchant  de  la  liste  des  arbitres 
actuels  les  noms  de  ceux  dont  la  designation 
provenait  des  Etats  qui  n'etaient  pas  encore 
admis  £  faire  partie  de  la  Societ6  des  Nations. 
La  difficult6  de  trouver,  dans  cette  Cour,  des 
representants  d'Etats  nouveaux,  la  Pologne,  la 
Tch6co-Slovaquie,  ne  s'opposait  pas  sans  doute 
a  1'utilisation  de  la  Cour  d'Arbitrage  de  1899 
a  litre  de  college  electoral  des  meinbres  de  la 
Cour  de  Justice  Internationale ;  ce  n'etait  la 
qu'une  difficult^  de  detail,  facile  a  resoudre  par 
1'accession  des  Etats  nouveaux  a:  la  Convention 
relative  a  la  solution  pacifique  des  conflits 
internationaux,  de  1899,  renouvelee  en  1907. 
Mais  comment  dire  que  la  (/our  de  Justice 
Internationale  sortirait  de  la  Cour  d'Arbitrage 
de  La  Haye,  prise  dans  son  unit6  globale,  alors 
que  ni  1'Allemagne,  ni  1'Autriche,  ni  la  Hongrie, 
ni  la  Turquie,  ni  la  Russie,  toutes  Puissances 
representees  par  des  juges  dans  la  Cour  d'Arbi- 
trage, ne  pouvaient  participer  a  Election  des 
membres  d'une  Cour  chargee  de  1'Administra- 
tion  de  la  Justice  dans  une  Soci6t6  des  Nations 
dont,  pour  des  raisons  diverses,  ces  Etats  se 
trouvaient  exclus?  La  se  trouvait,  pour  la  solu- 
tion du  probleme,  I'idee  directrice :  organe 
judiciaire  de  la  SocietS  des  Nations,  la  nouvelle 
Cour  ne  pouvait  naitre  qu'au  sein  de  la  Societ6 
des  Nations.  Sa  filiation  dans  la  SocietS  des 
Nations  ne  pouvait  proceder  d'un  organe  exte- 
rieur,  mais  d'un  organe  interieur  a  cette  Soci6t6. 


Ou  trouver  cet  organe? 

Ici,  la  comparaison  de  la  justice  nationale 
et  de  la  justice  internationale  donnait  la  solu- 
tion. Dans  presque  tous  les  Etats  du  monde 
civilise^  le  juge  est  nomm6  par  le  pouvoir 
executif  ou  le  pouvoir  legislatif  ou  par  1'un  et 
par  1'autre.  Agent  de  la  souverainete  manifestee 
par  le  glaive  et  la  balance,  le  pouvoir  judiciaire, 


judges,  from  all  parts  of  the  world,  at  the  Hague, 
who  would  come,  not  to  act  as  judges,  but  merely 
as  electors?  The  Court  of  Arbitral  Justice  of 
1907,  from  which  the  Permanent  Court  of  In- 
ternational Justice  derives  its  origin,  was  founded 
on  ideas  quite  distinct  from  those  upon  which 
the  Court  of  Arbitration  of  1899  was  based.  It 
would  seem  excessive  to  make  one  dependent 
upon  the  other,  merely  in  order  to  show  that 
there  is  no  incompatibility  in  the  co-existence  of 
the  two  Courts,  especially  as  the  spirit,  and 
consequently,  the  composition  and  the  methods 
of  each  differ  profoundly.  The  Court  of  Arbi- 
tration of  the  Hague  of  1899  is  an  institution 
outside  the  League  of  Nations  founded  by  the 
Covenant.  Therefore,  in  order  to  carry  out  the 
election  of  the  judges  of  the  Court  of  Interna- 
tional Justice  by  means  of  it,  its  composition 
must  be  altered,  for  the  purpose  of  the  election, 
by  withdrawing  from  the  list  the  names  of  those 
arbitrators  appointed  by  States  not  yet  admitted 
into  the  League  of  Nations.  The  difficulty  <>f 
finding  representatives  from  new  States,  such  as 
Poland  and  Czecho-Slovakia,  for  this  Court 
would  not  be  an  objection  to  its  use  as  an 
electoral  college  for  the  members  of  the  Court 
of  International  Justice ;  this  would  be  a  mere 
question  of  detail,  easily  solved  by  the  accession 
of  new  States  to  the  Convention  for  the  Pacific 
Settlement  of 'International  Disputes  of  1899, 
renewed  in  1907.  But  how  could  it  be  said  that 
the  Court  of  International  Justice  derived  its 
origin  from  the  Court  of  Arbitration  of  the 
Hague  in  its  entirety,  since  Germany,  Austria, 
Hungary,  Turkey  and  Russia,  all  of  which 
are  represented  by  judges  on  the  Court  of  Arbi- 
tration, could  not  participate  in  the  election 
of  the  members  of  a  Court  entrusted  with  the 
administration  of  Justice  in  a  League  of  Nations 
from  which,  for  various  reasons,  they  are  excluded? 
The  principle  governing  the  solution  of  the 
problem  is  brought  out  by  the  above:  the  new 
Court,  being  the  judicial  organ  of  the  League 
of  Nations,  can  only  be  created  within  this 
League.  As  it  is  to  be  a  component  part  of 
the  League,  it  must  originate  from  an  organi- 
sation within  the  League  and  not  from  a  body 
outside  it. 

Where  is  such  an  organisation  to  be  found? 

At  this  point  a  comparison  between  national 
jurisdictions  and  international  jurisdictions  gave 
the  clue  to  the  problem.  In  nearly  every  civilised 
country  in  the  world,  judges  are  appointed  by 
the  Executive  or  by  the  Legislature,  or  by  both 
together.  The  Judicial  Power,  though  repre- 
senting that  aspect  of  sovereignty  which  is  sym- 
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constitue  comme  independant,  n'en  tire  pas 
moins  sa  source,  a  defaut  de  1'election  directe 
par  les  justiciables,  de  1'un  ou  de  1'autre  de 
ces  pouvoirs.  Tant6t  il  est  designe  par  le  legis- 
latif,  tantdt  par  1'executif,  tantot  par  le  legis- 
latif  sur  la  proposition  de  1'executif  ou  par 
1'executif  avec  1'assentiment  du  legislatif:  detoute 
raaniere  c'est  de  la  souverainete  generale  de 
1'Etat  que  le  juge,  membre  de  1'organe  judi- 
ciaire  de  1'Etat,  tire  son  pouvoir.  A  qui,  dans 
la  Societe  des  Nations,  appartient  1'autorite? 
Manifestement  aux  Membres  de  la  Societe  des 
Nations. 


C'est  done  aux  Membres  de  la  Societe  des 
Nations,  justiciables  du  haut  tribunal,  qu'il 
appartient,  normalement,  d'en  determiner  les' 
juges,  non  par  une'  designation  indirecte,  par 
1'entremise  de  leurs  representants  a  la  Cour 
d'Arbitrage,  mais  par  une  designation  directe, 
iaite,  au  moment  m6me,  en  pleine  connaissance 
de  cause.  Et  comme,  dans  la  Societe"  des  Nations, 
deux  organes  existent,  l'Assembl<?e  ou  toutes 
les  Nations  de  la  Soci6t§  sont  represented,  le 
Conseil  ou,  tant6t  d'une  manieTe  constante,  pour 
les  grandes  Puissances,  tant6t  d'une  maniere 
occasionnelle,  pour  les  autres,  certaines  nations, 
seules,  sont,  par  privilege,  appelees,  c'est  a  1'As- 
semblee  et  au  Conseil  qu'il  doit  simultan6ment 
appartenir  de  proceder  a  cette  Election. 

Les  juges  sout  ainsi  determines  par  la  Societe 
des  Nations ;  mais,  de  la  proposition  faite  en 
vue  de  leur  designation  par  la  Cour  d'Arbitrage 
de  La  Have,  reunie  en  college  electora  1  charge 
de  designer  les  membres  de  la  Cour  de  Justice 
Internationale,  il  devait  rester  que,  si  la  Cour 
d'Arbitrage  ne  peut  exercer,  par  rapport  a 
1'autre,  le  droit  d'election  qui,  normalement, 
revient  aux  organes  investis  des  pouvoirs  de  la 
Societ6  des  Nations,  du  moins  la  Cour  d'Arbi- 
trage peut  se  voir  attribuer  un  r6le  important : 
celui  de  dresser  la  liste  des  personnes,  entre 
lesquelles  1'Assemblee  et  le  Conseil  exerceront 
leur  choix. 


Mais  pouvait-on  demander  aux  diflfe'rents 
Etats,  appeles  a,  proceder  a  I'e'lection  au  sein 
de  la  Societe  des  Nations,  de  faire  venir,  parfois 
de  tivs  loin,  avec  une  grande  perte  de  temps 
et  a  grands  frais,  des  membres  de  la  Cour  Per- 
manente  d'Arbitrage  a  seule  fin  de  se  r6unir  a 
La  Haye,  non  pour  juger,  ni  simplement  pour 


bolised  by  the  sword  and  balance,  and  though 
constituted  as  an  independent  power,  nevertheless 
is  derived  from  one  or  other  of  these  bodies, 
unless  it  is  directly  elected  by  those  under  its, 
jurisdiction.  Appointments  to  it  are  made,  some- 
times by  the  Legislature,  in  some  cases  by  the 
Executive,  sometimes  by  the  Executive  with 
the  consent  of  the  Legislature  or  sometimes  by 
the  Legislature  on  the  proposal  of  the  Executive  ; 
however  this  may  be,  a  judge,  being  a  member 
of  the  judicial  organisation  of  the  State,  derives 
his  powers  from  the  sovereignty  of  the  State 
as  a  whole.  In  whom  is  the  ultimate  authority 
in  the  League  of  Nations  vested?  Obviously  in 
the  Members  of  the  League. 

It  must  therefore  fall  to  the  Members  of  the 
League  of  Nations,  who  alone  are  subject  to  the 
jurisdiction  of  this  high  Court,  to  appoint  the 
judges  in  normal  circumstances;  and  this  not 
indirectly,  through  their  representatives  on  the 
Court  of  Arbitration,  but  by  direct  selection, 
made  at  the  time  and  in  possession  of  all 
relevant  information.  Since  there  are  two  bodies 
in  the  League  of  Nations,  the  Assembly  and 
the  Council,  in  the  former  of  which  all  nations 
within  the  League  are  represented,  and  in  the 
latter  certain  nations  only  by  a  special  privilege, 
which  is  permanent  in  the  case  of  the  great 
Powers  and  occasional  and  temporary  in  the 
case  of  others,  the  duty  of  carrying  out  the 
elections  must  fall  to  these  two  bodies  simul- 
taneously. 

In  this  way,  the  judges  are  appointed  by 
the  League  of  Nations;  but  the  proposal  that 
they  should  be  appointed  by  the  Court  of  Ar- 
bitration of  the  Hague,  assembled  as  an  electoral 
college  entrusted  with  the  selection  of  the 
members  of  the  Court  of  International  Justice, 
should  to  some  extent  be  taken  into  account: 
if  it  is  inadmissible  that  the  Court  of  Arbitra- 
tion should  exercise  electoral  rights  in  connection 
with  the  other  Court,  because  these  rights  be- 
long normally  to  those  bodies,  in  which  the 
powers  of  the  League  of  Nations  are  vested, 
at  any  rate  an  important  part  in  the  election 
can  be  given  to  the  Court  of  Arbitration,  na- 
mely: the  task  of  preparing  the  list  of  persons 
from  whom  the  Assembly  and  the  Council 
shall  make  their  selection. 

But  the  various  nations,  called  upon  to  take 
part  in  the  election  within  the  organisation 
of  the  League  of  Nations,  can  hardly  be  asked 
to  send  their  members  of  the  Permanent  Court 
of  Arbitration,  from  long  distances,  at  great 
expense  and  with  great  loss  of  time,  for  the 
simple  purpose  of  assembling  at  the  Hague, 
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eiire,  niais,  plus  simplement  encore,  pour  pr6- 
senter?  Entre  le  proced6,  la  convocation  d'un 
membre  par  Etat  de  la  Cour  d'Arbitrage  &  la 
Haye  me'me,  et  le  r6sultat,  la  presentation  d'une 
liste  de  personnes  entre  lesquelles  la  Soci6te  des 
Nations  devrait  choisir,  la  disproportion  etait 
trop  grande  pour  qu'il  put  6tre  question  d'em- 
ployer  une  telle  m6thode.  Les  arbiti  es  61ecteurs 
ne  viendront  done  pas  a  La  Haye;  ils  resteront 
sur  place.  Mais  chaque  Etat,  qui,  appe!6  a 
prendre  part  &  Election  de  la  Cour  Permaneute 
de  Justice  Internationale,  aura  deja  design6  des 
arbitres  ;\  la  Cour  d'Arbitrage  de  La  Haye,  les 
ri'tmira,  chacun  appelant  les  arbitres,  nommes 
par  lui,  £  former,  au  lieu  d'un  grand  college 
electoral ,  un  college  particulier ,  ou  groupe 
national,  en  vue  de  la  presentation  des  per- 
sonues  entre  lesquelles  Assemble  et  Conseil 
exercent  leur  choix. 


Ce  n'est  pas  aux  Etats  eux-me"mes,  mais  au 
corps  des  arbitres  nommes  par  eux  dans  la 
Cour  Permanente  d'Arbitrage  de  La  Haye  qu'il 
appartient  de  determiner  les  hommes  qui,  dans 
leur  opinion,  sont  parmi  les  plus  qualifies  pour 
6tre  appeies  par  la  Soeiete  des  Nations  a 
la  Cour  Permanente  de  Justice  Internatio- 
nale. Grace  a  ce  proc6de,  les  Gouverne- 
ments  ne  sont  pas  totaleinent  ecartes,  puis- 
qu'ils  ont  eux-mSmes  nornm6  les  membres 
de  la  Cour  d'Arbitrage  qui  prennent  part  en 
leur  nom  £  cette  presentation  ;  mais,  d'autre 
part,  ils  laissent  jl  des  arbitres  de  leur  choix, 
hommes  d'une  competence  eprouvee  dans  les 
questions  d'ordre  international,  le  soin  de  de- 
signer ceux  dont  la  presence  au  siSge  de  la 
Cour  leur  inspire,  en  raison  de  leurs  qualites 
morales  et  techniques,  la  confiance  la  plus  grande. 

Article  4. 

Les  membres  de  la  Cour  sont  elus  par  I'As- 
semblee  et  par  le  Conseil  sur  une  liste  de  per- 
sonnes presentees  par  les  groupes  nationaux  de 
We  la  Cour  d'Arbitrage,  conformtment  aux  dis- 
positions suivantes. 


not  to  act  as  judges,  not  even  to  carry  out  an 
election,  but  merely  to  make  nominations.  If 
one  member  of  the  Court  of  Arbitration  for 
each  State  were  to  meet  at  the  Hague,  ami 
if  the  Assembly  thus  formed  were  merely  to 
submit  a  list  of  names  from  which  the  Lea- 
gue of  Nations  would  make  its  selection,  such 
a  method  would  present  too  great  a  disparity 
between  the  procedure  involved  and  the  result 
obtained  to  make  it  admissible  The  Arbitrators, 
therefore,  are  not  to  come  to  the  Hague  in 
their  capacity  as  electors:  they  will  remain 
where  they  are.  Each  estate,  however,  called 
upon  to  take  part  in  the  election  of  members 
of  the  Permanent  Court  of  International  Justice, 
will  have  already  appointed  arbitrators  on  the 
Court  of  Arbitration  of  the  Hague,  and  will 
assemble  them,  not  as  one  great  electoral  college, 
but  as  separate  electoral  colleges  or  national 
groups  for  the  purpose  of  nominating  persons 
from  whom  Assembly  and  Council  are  to  make 
their  selection. 

It  will  fall  to  the  body  of  arbitrators,  ap- 
pointed to  the  Permanent  Court  of  Arbitration 
of  the  Hague  by  the  States,  and  not  to  the 
States  themselves,  to  select  the  men  who,  in 
their  opinion,  are  best  qualified  to  be  sum- 
moned by  the  League  of  Nations  to  sit  upon 
the  Permanent  Court  of  International  Justice. 
In  this  way,  the  Governments  will  not  be 
entirely  excluded,  as  they  will  have  appointed 
the  members  of  the  Court  of  Arbitration  taking 
part  in  the  nominations  on  their  behalf,  but, 
on  the. other  hand,  it  will  be  to  these  arbitrators, 
men  of  proved  ability  in  international  affairs 
and  chosen  by  the  Governments,  that  the  task 
will  be  left  of  selecting  those  candidates  in 
whose  moral  and  scientific  qualifications  for  the 
Bench  they  have  most  confidence. 


Article  4. 

The  members  of  the  Court  shall  be  elected  by 
the  Assembly  and  the  Council  from  a  list  of 
persons  nominated  by  the  national  groups  in  the 
Court  of  Arbitration,  in  accordance  with  the  fol- 
lowing provisions. 


Dans    cette    presentation    ils    seront,  suivant  By    the    adoption    of  a  very  opportune  pro- 

une  heureuse  proposition,  aides  par  •  les  sugges-  posal,  they  will  be  assisted  in  these  nominations 

tions    qu'ils  auront,  non  seulement  a  recevoir,  by'    suggestions,    which    they    must    not    only 

mais    encore    d,  provoquer,  de  la  part  des  per-  receive  but  invite,  made  by  persons  particularly 

sonnes      particulierement      competentes      pour  "' "  ' 
recommander  les  noms  des  meilleurs. 


well    fitted    to  recommend  the  best  candidates. 
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Cette  recommendation  viendra  d'abord  des 
plus  hautes  Cours  de  Justice.  Elles  sont 
specialement  aptes  a  proposer  les  magistrats 
les  plus  capables  de  s'elever  de  la  justice  interne 
a  la  justice  Internationale,  dans  les  pays  anglo- 
saxons,  ou  le  droit  international  fait  partie 
du  Common  Law,  et  dans  les  pays  fede"ratifs, 
ou  le  juge,  par  suite  de  sa  competence  politique 
au  regard  des  Etats  particuliers,  est  pr6t  a 
passer  d'un  jugement  entre  Etats  non  souverains 
au  jugement  entre  Etats  souverains.  II  n'eu  est 
pas  de  meme  dans  les  pays  du  Continent,  ou 
1'exercice  normal  de  la  magistrature.  interne  ne 
comporte  pas  de  semblables  ouvertures  sur  des 
questions  de  droit  public,  soit  federal  soit 
international.  Mais,'  puisque  les  juges  peuvent 
e"tre  choisis  parmi  de  hauts  magistrats  (art.  2), 
il  importe  que  de  hauts  magistrats  signalent 
les  hommes  qu'ils  connaissent  bien,  a  1'attention 
du  corps  qui  fait  la  presentation. 


Apres  cette  consultation  de  la  plus  haute 
magistrature  vient  celle  des  corps  particuliere- 
rnent  qualifies  pour  indiquer,  parmi  les  hommes 
les  plus  aptes  a  1'application  du  droit  inter- 
national, le  nom  des  sp6cialistes  qui  enseignent 
dans  les  University's,  etudient  dans  les  Academies 
nationales  et  dans  les  sections  nationales  des 
grandes  Academies  Internationales,  telles  que 
1'Institut  de  Droit  international,  1'Institut  Ame- 
ricain  de  Droit  international,  TUnion  Juridique 
Internationale,  1'International  Law  Association, 
1'Institut  Iberique  de  Droit  Compare. 

Mais,  alors  que  nulle  election  ne  peut  e"tre 
faite  par  FAssemblee  et  le  Conseil  (sauf  en  un 
cas  exceptionnel  auquel  on  reviendra  plus  loin) 
que  sur  presentation  de  la  Cour  d'Arbitrage, 
les  designations  par  les  corps  scientifiques 
nationaux.  ou  les  sections  nationales  des  grands 
corps  internationaux  vou§s  a  1'etude  du  droit, 
n'ont  que  le  caractdre  d'une  simple  recomman- 
dation  :  la  consultation,  moralement  impos6e, 
n'est  pas  juridiquement  obligatoire ;  pas  de 
nullit6  si  Ton  omet  de  consulter  1'un  de  ces 
corps ;  et,  fussent-ils  tous  consulted,  aucune 
obligation  stricte  de  faire  porter  le  choix  sur 
le  nom  qui  eut,  de  leur  part,  obtenu  le  plus 
de  suffrages ;  au  contraire  toute  liberte  de  se 
prononcer  pour  un  autre,  si  le  groupe  national 
do  la  Cour  d'Arbitrage  decide  pour  chaque 
Etat  de  proceder  autrement. 

Gracf  a  ce  procede,  le  choix  d'hommes  tres 
qualifies,  parce  qu'ils  sont  eux-mfimes  appeles  aux 


Such  recommendations  will,  in  the  first  place, 
be  made  by  the  highest  Courts  of  Justice.  The 
members  of  these  Courts  may  be  in  the  best 
position  to  recommend  the  names  of  those 
judges  most  capable  of  rising  above  the  level 
of  national  justice  to  international  affairs ; 
this  is  so  in  Anglo-Saxon  countries  where 
International  Law  forms  part  of  Common  Law, 
and  in  Federal  countries  where  a  judge,  by 
reason  of  his  competence  in  political  matters 
between  individual  States,  is  well  able  to  pass 
from  the  settlement  of  cases  between  States 
without  sovereign  rights,  to  the  judgement  of 
disputes  between  sovereign  States.  It  is  not 
the  same  in  continental  countries ;  there  the 
normal  functions  of  national  judges  do  not 
include  such  opportunities  for  dealing  with 
questions  of  public  law,  either  of  a  federal  or 
of  an  international  nature.  However,  since  the 
judges  may  be  selected  from  amongst  the 
holders  of  high  national  judicial  office  (Art.  2.), 
these  must  recommend  men,  whom  they  are 
in  a  position  to  know  well,  to  the  notice  of  the 
nominating  body. 

Next  after  the  advice  of  the  judges  of  the 
highest  Courts  follows  that  of  bodies  parti- 
cularly well  qualified  to  suggest  the  names  of 
men  of  the  highest  ability  in  International  Law : 
experts,  who  teach  in  Universities,  or  who  study 
in  national  Academies  or  national  sections  of 
the  great  international  Academies,  such  as  the 
Institute  of  International  Law,  the  American 
Institute  of  International  Law,  the  Union  Juri- 
dique Internationale,  the  International  X<aw 
Association,  and  the  Iberian  Institute  of  Com- 
parative Law. 

As,  however,  no  election  can  be  carried  out 
by  the  Assembly  and  the  Council  (save  under 
particular  circumstances  dealt  with  later),  except 
from  the  list  of  nominations  of  the  Court  of 
Arbitration,  these  recommendations,  made  by 
national  scientific  bodies,  or  by  national  sections 
of  great  international  bodies  devoted  to  the 
study  of  Law,  are  only  in  the  nature  of  suggest- 
ions: only  a  moral  obligation  to  take  this 
advice  exists,  there  is  no  legal  obligation;  the 
nomination  is  not  rendered  void  if  one  of  these 
bodies  is  not  consulted ;  and  even  if  they  are 
all  consulted  there  is  no  definite  obligation  to 
choose  the  name  of  the  person  who  has  received 
most  support  from  them;  if  any  State's  national 
group  of  the  Court  of  Arbitration  should  decide 
upon  another  name,  it  is  quite  free  to  do  so. 

Thanks  to  the  foregoing  provisions  men  who 
are  themselves  very  highly  qualified,  since  they 
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fonctions  d'arbitre  par  un  Etat  determine,  sera 
hautement  6clair6.  L'opinion  publique,  au  vrai 
sens  du  mot,  c'est-a-dire  non  pas  Popinion 
ignorante,  mais  celle  des  milieux  bien  inforraes, 
pourra  se  prononcer:  la  competence,  alors  m^me 
que  sa  voix  n'est  pas  n^cessairement  suivie 
d'une  adhesion  comrnandee,  n'en  a  pas  moins 
le  plus  souvent  une  influence  persuasive. 

Nul  doute  qu'elle  ne  1'exerce  de  la  maniere  la 
plus  heureuse  en  donnant  £  chaque  section 
nationale  de  la  Cour  Permanente  d'Arbitrage 
1' occasion  de  proce'der  si  la  designation  des 
meilleurs,  en  lui  offrant,  le  cas  echeant,  un 
point  d'appui  centre  1'arbitraire  du  pouvoir. 

D'autre  part,  comrne  les  membres  de  la  Cour 
permanente  nomm6s  par  un  Etat  ont  sa  con- 
fiance,  le  Gouvernement  ne  saurait  se  plaindre, 
en  aucun  cas,  du  choix  qu'ils  font.  Faite  par 
des  hommes  qui  ont  la  confiance  du  Gouver- 
nement, en  s'aidant  du  jugement  professionnel 
de  corps  d'une  r6elle  impartialite  et  d'une  haute 
inde"pendance,  la  presentation,  par  chaque  Etat, 
des  eligibles  ne  peut  manquer  de  donner  les 
meilleurs  hommes. 


Article  6.    , 

Avant  de  proceder  a  cette  designation  il  est 
recommande  d  chaque  groupe  national  de  con- 
suiter  la  plus  Haute  Cour  de  Justice,  les  Facultes 
et  Ecoles  de  Droit,  les  Academies  nationales  et 
les  sections  nationales  d'Academies  Internatio- 
nales', vouees  d  I'etmde  du  droit. 


have  been  called  upon  by  some  State  to  perform 
the  duties  of  Arbitrators,  should  be  able  to 
make  a  very  enlightened  choice.  Public  opinion 
in  the  true  sense  of  the  word,  i.  e.  not  the 
opinion  of  the  masses,  but  that  of  well-informed 
circles,  can  thus  obtain  expression  :  it  will,  more 
often  than  not,  prevail,  in  spite  of  the  fact  that 
its  views  need  not  necessarily  be  adopted. 

There  is  no  doubt  that  the  best  use  that  can 
be  made  of  public  opinion  is  to  enable  each 
national  group  of  the  Court  of  Arbitration  to 
nominate  the  very  best  candidates,  and  should 
it  be  necessary,  to  afford  them  moral  support 
against  the  arbitrary  use1  of  power. 

On  the  other  hand,  as  each  State  has  appoint- 
ed its  own  members  of  the  Permanent  Court , 
it  must  have  confidence  in  them,  and  the  Go- 
vernments can  never  justifiably  complain  of  the 
selections  made  by  them.  The  nomination  of 
duly  qualified  candidates  by  each  State  cannot 
fail  to  produce  the  best  men,  as  it  is  carried 
out  by  persons,  in  the  confidence  of  the  Go- 
vernment and  aided  by  the  professional  opinions 
of  really  impartial  and  independent  organisa- 
tions. 

Article  6. 

Before  making  these  nominations,  each  natio- 
nal group  is  hereby  recommended  to  consult  its 
Highest  Court  of  Justice,  its  Legal  Faculties 
and  Schools  of  Law,  and  its  National  Ac  a' 
demies  and  national  sections  of  International 
Academies  devoted  to  the  study  of  Law. 


Pour  inviter  les  electeurs  a  mure  reflexion, 
en  reduisant  le  nombre  des  candidats  qu'ils 
peuvent  proposer,  le  Comit6  a  pens6  qu'une 
garantie  supp!6mentaire  consisterait  dans  le 
petit  nombre  des  candidats  que  chaque  groupe 
de  la  Cour  d'Arbitrage  aurait  &  presenter: 
bien  qu'une  proposition  eut  un  moment  tent6 
de  permettre  &  chaque  Etat  de  proposer,  pour 
quelque  nombre  de  sieges  que  ce  fut,  6  candi- 
dats, dont  2  nationaux  au  maximum,  le 
Comite  s'est  arr£te  au  chiffre  de  2  can- 
didats quel  que  fut  le  nombre  des  sieges  & 
pourvoir,  mais,  en  me"me  temps,  elle  a  tenu 
formellement  &  declarer  que  le  choix  est 
independent  de  la  nationalite. 

Un  Etat  qui,  pour  une  raison  ou  pour  une 
nutre,  ne  compte  pas  parmi  ses  nationaux  de 
personnes  en  situation  d'etre  juge,  doit  cependant 
fitre  en  mesure  de  s'int6resser  a  1'eiection,  meme 
dans  la  premiere  phase,  celle  dela  presentation,  en 


The  Committee  thought  that  the  small  number 
of  candidates  to  be  nominated  by  each  group 
would  constitute  an  additional  guarantee,  in 
that  it  would  induce  the  electors  to  weigh 
every  consideration,  because  the  number  of  can- 
didates they  could  propose  was  reduced.  At  one 
time,  a  proposal  was  made  to  allow  each  State 
to  nominate  six  candidates,  of  whom  two  at 
most  might  be  its  subjects,  no  matter  how  many 
vacancies  were  to  be  filled ;  but  the  Committee 
decided  upon  the  number  of  two  candidates, 
regardless  of  the  number  of  vacancies  to  be 
filled,  and,  at  the  same  time,  formally  stated 
that  the  choice  was  to  be  made  without  regard 
to  nationality. 

A  State,  which,  for  any  reason,  does  net 
possess  amongst  its  subjects  persons  suitable  for 
appointment  as  judges,  must  nevertheless  be 
enabled  to  take  an  active  interest  in  the  election, 
even  in  the  first  phase,  that  of  nomination,  and 
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offrant  des  noms  dignes  d'etre  retenus.  Si,  par 
modestie  ou  toute  autre  cause,  cet  Etat  ne  peut 
en  trouver  parmi  ses  nationaux,  il  demeure 
libre  d'en  choisir  parmi  les  etrangers.  Tel 
Etat  qui  aurait  pu  presenter  un  de  ses  natio- 
naux pour  etre  juge  sera  des  lors  heureux 
de  faire  presentation  d'un  Stranger.  La  Cour 
lui  paraitra  d'autant  mieux  constitute  qu'il 
sentira  ainsi  qu'il  y  a,  sur  le  siege,  non  pas 
seulement  des  hommes  a  1'election  desquels  il 
aura  participe,  mais  des  hommes  en  qui  il  aura 
d'autant  plus  confiance  qu'ils  auront  ete,  de"s 
le  debut,  de  sa  part  1'objet  spontane  d'une 
marque  directe  de  preference. 

Telles  sont  les  raisons  pour  lesquelles  le 
Comite  a  cru  devoir,  apres  murexamen,  adopter 
cette  formule : 

Article  5,  paragraphe  2. 

Chaque  groupe  ne  peut  en  aucun  cos  presenter 
plus  de  deux  personnes  sans  distinction  de  natio- 
nalite. 


must  therefore  be  able  to  submit  names  worthy  of 
consideration  Should  a  State,  whether  from 
modesty  or  for  any  other  reason,  be  unable  to 
find  suitable  persons  amongst  its  subjects,  it 
is  at  liberty  to  choose  from  the  subjects  of  other 
States.  The  same  State,  which  might  otherwise 
have  nominated  one  of  its  subjects  as  a  candidate, 
would,  under  these  circumstances,  gladly  nomi- 
nate a  foreigner.  The  composition  of  the  Court 
would  be  the  more  satisfactory  to  it,  since  it 
would  feel  that  not  only  men  in  whose  election 
it  had  taken  part  were  on  the  Bench,  but  also 
men  whom  it  had,  from  the  outset,  directly 
supported,  and  in  whom,  therefore,  it  had  a 
fuller  degree  of  confidence. 

For  the  above  reasons,  the  Committee,  after 
mature  consideration,  adopted  this  formula: 


Article  5,  par.  2. 

No  group  may  nominate  more,  than  two  per- 
sons; the  nominees  may  be  of  any  nationality. 


Si  chaque  Etat  presente  ainsi  des  candidats  de 
son  choix,  on  peut  s'attendre  a  ce  que  la  liste 
resume  toutes  les  grandes  formes  de  civilisation  et 
les  principauxsystemesjuridiquesdumonde.  Mais, 
en  faisant  leur  choix  parmi  les  personnes  ainsi 
presentees,  dont  le  Secretaire  General  de  la 
SocietS  des  Nations  dresse  alphab6tiquernent  la 
liste,  1'Assemblee  et  le  Conseil  auront  a  veiller, 
non  seulement  a  ce  que  les  conditions  de 
moralitS,  de  competence  et  d'experience  requises 
soient  effectivement  remplies,  mais  encore  a  ce 
que  les  differentes  formes  de  civilisation  et  les 
grands  systemes  juridiques  du  raonde  soient 
represented.  Alors  qu'a  la  Conference  de  La  Haye 
de  1907  il  n'etait  question  que  des  divers 
eystemes  juridiques  du  monde,  il  a  semble  que 
les  differentes  formes  de  civilisation  devaient 
e'tre  egalement  indiqu6es. 

Par  ces  mots  wprincipaux  systemes  juridiques" 
il  ne  pouvait  entrer  dans  1'esprit  du  Comite 
de  designer  les  differents  systeTnes  de  droit  in- 
ternational. Sans  doute,  sur  certains  points,  en 
matiere  de  prises  maritimes  par  exemple,  il 
existe,  ou  du  moins  il  existait  avant  la  guerre, 
deux  -y-fcines  de  jurisprudence  europeenne,  et 
peut-<'-tre  existe-t-il  encore,  sur  certains  points, 
<!'•-  divergences  dans  la  maniere  dont  tantot 
les  Europeens,  tantot  les  Americains  ou  les  Asia- 
tiques  abordent  les  questions  de  droit  interna- 


If  every  State  nominates  its  chosen  candidates, 
it  may  be  confidently  anticipated  that  the  list  will 
contain  representatives  of  all  the  main  forms  of 
civilisation  and  the  principal  legal  systems  of  the 
world.  Further,  however,  the  Assembly  and  the 
Council,  in  selecting  from  the  alphabetical  list 
of  the  nominations  as  prepared  by  the  Secretary- 
General  of  the  League  of  Nations,  must,  inde- 
pendently, endeavour  to  assure  not  only  that 
the  moral  qualifications  and  those  of  ability  and 
experience  required  are  actually  possessed,  but 
also,  that  the  elections  should  result  in  the 
representation  of  the  different  forms  of  civili- 
sation and  main  legal  systems  of  the  world. 
At  the  time  of  the  Hague  Conference  of  1907, 
only  the  various  legal  systems  of  the  world 
were  considered,  but  it  would  now  seem  that 
the  various  forms  of  civilisation  should  also  be 
mentioned. 

The  Committee  in  using  these  words  "the 
principal  legal  systems"  had  no  intention  of  refer- 
ring to  the  various  systems  of  International 
Law.  Doubtless,  on  certain  matters,  for  instance 
in  Naval  Prize  Law,  two  systems  of  European 
jurisprudence  exist,  or  at  any  rate  did  exist 
before  the  War ;  perhaps,  on  some  points,  differ- 
ences still  exist  between  the  respective  methods 
used  by  Europeans,  Americans  or  Asiatics,  in 
dealing  with  questions  of  International  Law ; 
but  no  matter  what  the  main  national  ten- 
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tional ;  mais,  quels  que  puissent  etre  les  grands 
courants  nationaux  de  droit  international,  1'es- 
prit  de  la  formule  arretee  par  le  Comite  ne 
pouvait  pas  etre  de  retenir  les  differences  de 
conception  juridique  d'ordre  international,  car 
cela  eut  et6  contraire  a  la  grande  idee  sur  la- 
quelle  repose  1'etablissement  d'une  Cour  de 
Justice  unique  pour  toutes  les  Nations:  1'idee 
de  1'unite  et  de  I'universalit6  du  droit  inter- 
national. Ce  que  le  Comit6  a  pens6  en  recom- 
mandant  de  la  maniere  la  plus  forrnelle  la 
representation  des  principaux  systdmes  juridiques, 
c'est  qu'il  y  avait,  non  pas  des  systemes  dis- 
tincts  de  droit  international  dont  on  cut  a  tenir 
compte  dans  leur  antagonisme,  national  ou 
continental,  mais,  ce  qui  est  tres  different,  des 
Educations  juridiques  distinctes:  le  juge  d'An- 
gleterre  et  des  Etats  Unis  ne  procede  pas  de 
la  meme  maniere  que  le  juge  des  autres  pays, 
Tun  s'attachant  davantage  aux  precedents,  1'autro 
a  la  deduction  logique,  a  1'enchainement  en 
syllogisme  des  consequences  des  textes  ou  des 
piincipes.  Ce  qu'on  a  voulu,  c'est  que,  dans 
chaque  cas,  et  quelle  que  fut  la  nature  des  points 
de  droit  interne  lie's  a  la  position  du  probleme 
de  droit  international,  tous  fussent  egalement 
corapris;  ce  qu'on  a  voulu,  car  il  est  toujours 
possible  de  faire  monter  sur  le  sidge  un  juge 
expressement  choisi  dans  la  circonstance  par 
1'une  des  parties,  si  elle  n'ena  dejapas  un  de  sa 
nationality,  c'est  qu'au  moment  ou  un  systeTne 
de  droit  est  engage  dans  un  litige,  les  autres 
systemes  de  droit  puissent  en  6tre  immedia- 
tement  rapproches,  de  maniere  que  ce  soit 
vraiment  1'esprit  juridique  de  toutes  les  nations 
qui  se  tienne  en  permanence  au  siege. 

Et,  dds  lors,  ce  n'etait  pas  assez  de  demander 
une  representation  des  grands  systemes  juridiques 
du  monde,  il  fallait  egalernent  une  representation 
des  differentes  formes  de  civilisation.  C'est  a 
cette  condition  seulement  que,  dans  la  Societe 
universelle  des  Nations,  la  Cour  permanente  de 
Justice  international  sera  vraiment  une  Coxir 
du  Monde. 

En  procedant  a  1'election  des  juges,  1'Assem- 
blee  et  le  Conseil  auront  done  £  veiller  &  ce 
que  les  grandes  formes  de  civilisation  et  les 
principaux  systemes  juridiques  du  monde  soient 
represented. 

Article  9. 

Dans  toute  Election,  les  electeurs  veitlent  a  ce 
que  les  personnes  appelees  d  faire  par  tie  de  la 
Cour,  non  seulement  reunissent  individu-ellement 
les  conditions  requises,  mais  assurent,  dans  I'en- 


dencies  in  International  Law  may  be,  the 
meaning  of  the  expression  adopted  by  the 
Committee  is  not  and  cannot  be  to  maintain 
existing  distinctions  between  various  conceptions 
of  International  Law,  for  such  an  intention 
would  be  opposed  to  the  guiding  principle 
upon  which  the  establishment  of  a  single  Court 
of  Justice  for  all  nations  is  based :  that  is  to 
say,  the  principle  of  the  unity  and  universa- 
lity of  International  Law.  The  Committee,  in 
expressly  recommending  that  the  principal  legal 
systems  should  be  represented,  had  in  mind, 
not  that  there  were  distinct  systems  of  Inter- 
national Law,  the  national  or  continental  ten- 
dencies of  which  must  be  considered ,  but 
that  there  were  distinct  systems  of  legal  edu- 
cation, which  is  a  very  different  consideration. 
Judges  in  England  and  the  United  States 
do  not  act  in  the  same  way  as  judges  in  other 
countries:  the  former  attach  more  importance 
to  precedent,  the  latter  to  logical  deduction 
and  to  the  logical  sequence  of  inferences  from 
authorities  and  principles.  The  intention  is  to 
try  and  ensure  that,  no  matter  what  points  of 
national  law  may  be  involved  in  an  interna- 
tional suit,  all  shall  be  equally  comprehended; 
and  further ,  since  it  is  always  possible  to 
appoint  a  judge  ad  hoc,  chosen  by  any  party  which 
does  not  already  possess  one  of  its  nationality, 
whenever  a  particular  legal  system  is  involved 
in  a  case,  to  enable  the  other  systems  of  law 
to  bo  brought  into  line  with  it,  so  that  the 
Bench  may  really  and  permanently  represent 
the  legal  conceptions  of  all  nations. 


It  was  not  enough  therefore,  to  recommend 
the  representation  of  the  great  legal  systems 
of  the  world;  the  various  forms  of  civilisation 
must  also  be  represented.  This  is  an  essential 
condition,  if  the  Permanent  Court  of  Interna- 
tional Justice  is  to  be  a  real  World  Court  for 
the  Society  of  all  Nations. 

The  Assembly  and  the  Council  therefore,  in 
the  election  of  the  judges,  must  take  care  that 
the  great  forms  of  civilisation  and  the  principal 
legal  systems  of  the  world  are  represented. 


Article  9. 

At  every  election,  the  electors  shall  bear  in 
mind  that  not  only  should  all  the  persons  apr 
pointed  as  members  of  the  Court  possess  the 
qualifications  required,  but  the  whole  body  alsa 
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semble,  la  representation  des  grandes  formes  de 
civilisation  et  des  principaux  systemes  juridiques 
du  monde. 


should  represent    the  main  forms  of  civilisation 
and  the  principal  legal  systems  of  the  world. 


Cette  representation  determine  indirectement 
le  nombre  des  juges:  la  Cour  se  composera  de 
15  membres,  11  juges  titulaires  et  4  juges  sup- 
pleants. Ce  n'est  qu'un  commencement.  Plus 
tard,  les  Etats,  momentanernent  ^cartes  de  la 
Soci^te  des  Nations,  prendront  leur  place :  alors, 
le  nombre  des  justiciables  augmentant,  1' Assem- 
ble pourra,  sur  la  proposition  du  Conseil,  accroi- 
tre  le  nombre  des  juges. 

Mais  comme  on  ne  saurait  trouver  justice 
aupres  d'un  college  trop  nornbreux,  en  aucun 
cas  la  Cour  ne  pourra  compter  plus  de  15  titu- 
laires et  6  suppleants;  c'est  seulement  jusqu'a 
concurrence  de  ce  chiffre  que  le  nombre  des 
juges  titulaires  et  des  juges  suppleants  pourra 
etre  eventuellement  augmente  par  1'Assemblee 
sur  la  proposition  du  Conseil. 

Article  3. 

La  Cour  se  compose  de  15  membres:  11  juges 
titulaires  et  4  juges  suppleants.  Le  nombre  des 
juges  titulaires  et  des  juges  suppleants  peut  etre 
eventuellement  augmente  par  1'Assemblee,  sur  la 
proposition  du  Conseil  de  la  Societe  des  Nations, 
a  concurrence  de  15  juges  titulaires  et  de  6  juges 
suppleants. 

COMMENT   ELIRE   LES  JUGES? 


Grace  a  la  liste  de  presentation  dressee  par 
chaque  section  nationale  de  la  Cour  d'Arbitrage 
de  La  Haye,  les  membres  de  l'Assembl6e  et  du 
Conseil  ont  devant  eux  une  liste  de  candidats 
qui  n'excede  pas  le  double  des  Etats  appeles  a 
participer  a  1'election,  c'est  a  dire,  au  maximum, 
theoriquement,  pres  d'une  centaine  de  membres 
et  pratiquement  guere  plus  d'une  cinquantaine. 

Dans  ces  conditions  il  peut  y  avoir,  malgr§  le 
caracteTe  relativement  restreint  de  la  liste,  a 
raison  du  petit  nombre  des  hommes  vraiment 
dignes,  en  position  d'accepter,  certaines  hesita- 
tions, quelques  tatonnements.  Le  plus  souvent, 
pour  un  certain  nombre  de  juges,  il  n'y  aura 
guere  de  difiicult6  —  les  uns  serbnt  elus,  les 
autres  reelus,  au  premier  tour  d'election,  dans 
chacun  des  deux  grands  corps  appeles  a  y 
proceder,  Assemblee  et  Conseil.  Mais,  les  pre- 
miers juges  elus,  il  se  peut  qu'un  certain  nombre 
de  sieiges  restent  a  pourvoir.  La  difficult^  est 


This  representation  indirectly  fixes  the  num- 
ber of  the  judges.  The  Court  is  to  be  composed 
of  15  members:  11  judges  and  4  deputy- 
judges  ;  but  this  is  only  a  beginning.  Later  on 
those  States  which  are,  for  the  time  being, 
•  outside  the  League  of  Nations,  will  enter  it : 
as  and  when  this  takes  place,  the  Assembly, 
acting  on  the  proposal  of  the  Council,  may 
increase  the  number  of  judges. 

As,  however,  too  large  a  body  cannot  ad- 
minister justice  satisfactorily,  the  composition 
of  the  Court  must  not  exceed  15  judges  and 
6  deputies ;  this  is  the  maximum  to  which  the 
Assembly,  acting  on  the  Council's  proposal, 
may  increase  the  number  of  judges  and  deputy- 
judges. 


Article  3. 

The  Court  shall  consist  of  15  members:  11 
judges  and  4  deputy-judges.  The  number  of  jud- 
ges and  of  deputy-judges  may  be  hereafter  in- 
creased by  the  Assembly,  upon  the  proposal  of 
the  Council  of  the  League  of  Nations,  to  a  total 
of  15  judges  and  6  deputy- judges. 


THE  METHOD  OF  ELECTING 
THE   JUDGES. 

The  members  of  the  Assembly  and  of  the 
Council  will  have  before  them  the  list  of  nomi- 
nations prepared  by  the  national  Sections  of 
the  Court  of  Arbitration  of  the  Hague,  which 
list  will  not  exceed  twice  the  number  of  the 
States  taking  part  in  the  election,  that  is  to 
say,  in  theory,  about  one  hundred  members, 
but  actually  hardly  more  than  fifty. 

Under  these  circumstances,  in  spite  of  the 
comparative  shortness  of  the  list,  there  may  be 
a  certain  amount  of  hesitation  and  uncertainty 
owing  to  the  very  limited  number  of  men  really 
worthy  of  appointment  and  in  a  position  to 
accept  it.  There  will  probably  be  no  difficulty 
as  a  rule  in  the  election  of  a  certain  number 
of  judges  —  some  will  be  elected  and  others 
re-elected  at  the  first  vote,  by  both  the  Council 
and  the  Assembly.  But  after  the  first  judges 
have  been  elected,  there  may  still  be  a  certain 
number  of  vacancies.  The  difficulty  is  that  a 
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qu'il  ne  suffit  pas  d'avoir  la  majorit6,  soit  dans 
1' Assemble,  soit  dans  le  Conseil,  inais  qu'il  faut 
les  obtenir  si  la  fois  dans  1'un  et  1'autre  corps. 

Le  Conseil  et  1' Assemblee,  votant  chacun 
separement,  pour  assurer  leur  independance  et 
leur  egalite,  il  est  possible  que  les  noms  des 
homraes  qui,  de  part  et  d'autre,  sont  preferfis, 
ne  coincident  pas. 

D'abord,  il  se  peut  que  plusieurs  tours  de 
scrutin  se  succddent  avant  que  chaque  organe 
ait  forme  sa  liste.  Puis,  il  se  peut  que  plu- 
sieurs stances  electorates  se  succedent  sans  que 
1'un  et  1'autre  organe,  Assemblee  et  Conseil, 
parvienne  a  former,  chacun  de  son  c&te,  une 
liste  identique.  Pour  sortir  du  deadlock,  il  est 
done  n6cessaire  qu'a  un  moment  donn6  ce  pro- 
ced6  s'arrSte.  A  quel  moment  ?  Aprds  deux 
sSances  electorates  ?  Apres  un  plus  grand  uom- 
bre  ?  D'abord  fixee  a  deux  seances,  puis  etendue 
a  trois,  la  limite  paraissait  encore  trop  rappro- 
chee  &  un  certain  nombre  de  membres  du  Co- 
rn it6,  qui  eussent  prefer^  voir  le  Conseil  et 
1' Assemble  decider  simultanement  du  moment 
ou  Ton  passerait  de  ce  proced6  £  un  autre. 
Alors  se  fit  accepter  une  proposition  transac- 
tionnelle  qui,  pour  empecher  le  conflit  de 
s'eterniser,  ouvre  JX  1'un  des  deux  corps,  As- 
semblee ou  Conseil,  la  facult6  d'arre"ter  les 
seances  electorates  separees.  Immediatement  s'en- 
gage  la  procedure  d'enteute  :  Assemblee  et  Con- 
seil dSsignent,  chacun  de  son  c&te,  parmi  eux, 
trois  membres,  qui  forment  une  Commission 
raediatrice. 


Les  six  pourront  d'autant  plus  aisement  s'en- 
tendre  qu'ils  auront  la  possibility  de  choisiren 
toute  Iibert6  leur  candidat,  pourvu  que  ce  soit 
a  1'unanimite.  Regie  tr&s  sage.  II  se  peut  qu'un 
homme  tout  a  fait  desirable  §,  la  Cour  ne  soit 
pas  en  mesure,  en  raison  d'imcompatibilites  sur 
lesquelles  on  reviendra  plus  loin,  d'accepter  les 
fonctions  de  juge  au  temps  de  la  presentation, 
mais  qu'au  moment  de  1'election  il  soit  libre  : 
il  faut  que  le  choix  puisse  se  porter  sur  lui. 
Ou  encore  il  s'agit  d'un  homme  qui,  desire, 
prefererait  ne  pas  accepter  les  fonctions,  et,  des 
lors,  ne  se  laisserait  porter  sur  aucune  liste  de 
presentation,  raais  qui,  cependant,  apparait,  au 
moment  de  proceder  &  la  constitution  de  la 
Cour,  comme  1'homme  nCcessaire;  ilfautqu'on 
puisse  tenter  de  le  faire  revenir  sur  un  refus 
qu'en  presence  de  cette  necessite,  il  hesitera 
peut-etre  &  maintenir.  Enfin  il  faut  qu'un  homme 
<|ui  n'a  pas  voulu  livrer  son  nom  au  hasard 
(1'une  election  puisse  etre  sollicit6  d'entrer  a 


majority  in  either  the  Assembly  or  the  Council 
is  not  sufficient  by  itself;  it  must  be  obtained 
in  both  bodies. 

As,  in  order  to  ensure  their  independence 
and  equality,  the  Council  and  the  Assembly 
vote  separately,  it  may  well  be  that  the  names 
obtaining  most  support  in  each  body  are  not 
the  same. 

In  the  first  place  it  may  happen  that 
several  votes  have  to  be  taken  before  either 
body  has  completed  its  list.  Further  it  may 
happen  that,  even  after  several  sittings,  the  two 
bodies,  the  Council  and  the  Assembly,  will  not 
have  succeeded  in  preparing  an  identical  list. 
In  order  to  prevent  a  deadlock,  it  must  be 
laid  down  that  this  procedure  terminates  at  a 
given  moment.  When  is  this  to  be?  After 
two  sittings,  or  after  a  larger  number?  The 
number  of  sittings  was  at  first  limited  to 
two,  and  later  to  three,  but  some  members 
of  the  Committee  thought  that  this  was  too 
restrictive,  and  they  would  have  preferred  that 
the  Council  and  the  Assembly  should  decide 
simultaneously  at  what  point  this  procedure 
should  be  superseded  by  another.  A  compromise 
was  therefore  adopted  which  gives  both  to  the 
Assembly  and  to  the  Council  the  power  of 
ending  the  separate  electoral  sessions,  in  order 
to  avoid  an  indefinite  continuance  of  the  dead- 
lock. The  conclusion  of  the  electoral  sessions 
is  immediately  followed  by  a  procedure  intended 
to  reconcile  the  opposing  views  :  the  Assembly 
and  the  Council  each  appoint,  from  amongst 
their  members,  three  representatives  to  form 
a  Joint  Conference. 

Agreement  between  the  six  members  is  made 
easier  by  the  fact  that  they  have  a  completely 
free  hand  in  choosing  candidates,  provided  that 
such  choice  is  unanimous.  This  is  a  very  sen- 
sible provision.  It  may  well  happen  that  a 
man,  whom  it  is  most  desirable  to  have  on 
the  Court,  is  not  in  a  position  to  accept  an 
appointment  as  judge  when  the  nominations 
are  made,  on  account  of  some  disqualification 
(a  subject  which  is  dealt  with  later  on)  but 
that  at  the  time  of  the  election  he  is  free  to 
accept.  It  is  highly  desirable  that  it  should  be 
possible  to  choose  him.  Or  again,  it  may  be 
that  a  man  whom  it  is  desirable  to  appoint, 
prefers  not  to  accept  an  appointment,  and 
therefore,  does  not  suffer  himself  to  be  nominat- 
ed ;  later,  when  the  constitution  of  the  Court 
is  in  progress,  he  seems  to  be  the  very  man 
required;  it  should  therefore  be  possible  to 
try  and  induce  him  to  withdraw  his  refusal, 
in  consideration  of  the  special  circumstances. 
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la     Cour,    en    toute    certitude,    a    TunanimitS. 


S'il  convenait  d'elargir  le  cercle  des  eligibles 
en  cessant  d'exiger  la  condition  d'une  pr^sen- 
tation  directe  par  les  differentes  sections  de  la 
Cour  d'Arbitrage,  il  fallait  prendre  une  garantie 
centre  le  choix  arbitraire,  a  ce  moment,  sous  des 
influences  politiques,  de  deux  corps  d'uncarac- 
tere  eminemmeut  politique,  Assemblee  et  Con- 
seil.  Aussi,  pour  avoir  la  possibilite  d'elire,  dans 
ces  conditions,  sans  presentation  par  un  groupe 
national  de  la  Cour  d'Arbitrage,  il  est  neces- 
saire  que  les  six  membres  de  la  Commission 
mediatrice  s'accordent  sur  le  meme  nom. 

La  Commission  mediatrice  ayant,  en  elle, 
realist  1'entente,  propose  autant  de  norns  qu'il 
y  a  de  sieges  a  pourvoir  a  1'Assemblee  d'une 
part,  au  Conseil  de  1'autre,  et  chacun  de  ces 
corps,  au  rapport  de  ceux  de  ses  membres  qui 
se  trouvent  dans  la  majorite  du  Conseil  et  de 
1' Assemblee,  vote  pour  le  nom  recommande  par 
cette  majorite,  ou,  dans  les  cas  exceptionnels 
auquel  on  faisait  allusion  tout  a  1'heure,  accepte 
a  1'unanimite. 

Y  a-t-il  lieu  de  prevoir  que,  dans  la  Com- 
mission mediatrice,  aucune  entente  ne  se  forme? 
Hypothese  sans  doute  bien  problematique,  mais 
un  systeme  electoral  doit  6tre  con§u  de  maniere 
a  ce  qu'aucuue  eventualite  ne  soit  omise. 

Dans  le  cas  ou  la  Commission  mediatrice  ne 
pourrait  aboutir,  a  1'expiration  d'un  temps  qu'il 
n'appartient  qu'a  elle  et  au  Conseil  et  a  1'As- 
semblee,  sous  1'autorite  desquels  elle  precede, 
de  determiner,  c'est  aux  el  us  deja  nommes  qu'est 
laisse  le  soin  de  proceder  par  cooptation  a  la 
determination  des  autres. 

La  Cour  se  trouve  ainsi  constitute,  d'abord 
pour  neuf  aus,  puis  pour  autant  de  periodes  de 
rieuf  ans,  qu'il  s'en  presentera. 

L'election,  d'abord  faite  pour  les  juges  titu- 
laires,  se  fait  ensuite,  de  la  meme  manidre, 
pour  les  juges  suppleants. 

v  En  aucun  cas,  la  Cour  ne  peut  compter  sur 
le  siege  plus  d'un  juge  de  la  meme  nationality. 
La  regie  n'etait  pas  aussi  stricte  dans  le  projet 
des  cinq  Puissances  (qui  acceptait  deux  juges 
de  la  meme  nationalite),  mais  elle  resulte  neces- 
sairement  des  deux  considerations  suivantes: 
assurer  la  representation  des  grandes  formes  de 
civilisation  et  des  principaux  systernes  juridiques 
du  monde ;  permettre  aux  Etats  de  participer 


Lastly,  it  should  be  possible  by  a  unanimous 
decision  to  request  a  man,  who  was  unwilling 
to  submit  his  name  to  the  uncertainties  of  an 
election,  to  accept  an  assured  appointment 
upon  the  Court. 

Though  it  seemed  desirable  to  give  more 
scope  for  choice  by  the  removal  of  the  condition 
stipulating  direct  nomination  by  the  various 
sections  of  the  Court  of  Arbitration,  at  the 
same  time  a  guarantee  had  to  be  created  to 
prevent  an  arbitrary  choice  made  under  the 
political  influences  of  two  such  essentially  politi- 
cal bodies  as  the  Assembly  and  the  Council.  It  is 
therefore  stipulated  that  before  a  name  which  has 
not  been  submitted  by  one  of  the  national  groups 
of  the  Court  of  Arbitration  can  be  chosen,  the 
six  members  of  the  Joint  Conference  must  be 
unanimous. 

When  the  Joint  Conference  has  come  to  an 
agreement,  it  is  to  propose  to  the  Council  on 
the  one  hand  and  to  the  Assembly  on  the 
other,  as  many  names  as  there  are  vacancies 
to  be  filled ;  each  of  these  bodies  after  hearing 
the  majority  report  of  the  members  of  the  Joint 
Conference,  will  vote  for  the  name  which  is 
recommended  by  this  majority,  or  in  the  except- 
ional case  mentioned  above,  accepted  unani- 
mously by  the  Conference. 

The  question  then  arises  whether  there  is 
any  need  to  provide  for  the  possibility  of  a 
deadlock  in  the  Joint  Conference.  This  is  no 
doubt  extremely  unlikely,  but  an  electoral 
system  must  provide  for  every  conceivable 
eventuality. 

Should  the  Joint  Conference  not  find  a  solution 
within  a  time  limit  to  be  fixed  by  itself,  and 
by  the  Council  and  the  Assembly,  by  w'hose 
authority  it  is  formed,  the  judges  already  elected 
are  entrusted  with  the  election  of  the  remain- 
der by  co-optation. 

The  Court  is  thus  constituted;  in  the  first 
place  for  a  period  of  nine  years,  and  for  equal 
periods  thereafter. 

The  election  of  the  judges  is  first  carried 
out;  that  of  the  deputy -judges  follows,  and  is 
carried  out  in  the  same  manner. 

The  Court  can  never  include  more  than  one 
judge  of  the  same  nationality.  This  rule  was 
not  so  strict  in  the  plan  of  the  Five  Powers  (which 
allowed  two  judges  of  the  same  nationality),  but 
it  is  necessary  for  the  two  following  reasons : 
to  ensure  the  representation  of  the  main  forms 
of  civilisation  and  the  principal  legal  systems 
of  the  world ;  and  to  enable  as  many  States  as 
possible  to  have  a  share  in  the  composition  of 
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le  plus  largement  possible  a  la  constitution 
d'une  Cour  par  laquelle  ils  doivent  etre  jug6s, 
ce  qui,  m6me  si  Ton  6tablit  un  mode  special  de 
juges  de  la  nationality  des  parties,  n'en  a  pas 
moins  I'utilit6  de  rendre  ce  m6canisme  coin- 
pl6mentaire  aussi  rare  que  possible. 

Article  11. 


the  Court  by  which  they  are  to  be  judged ;  though 
a  special  provision  is  made  for  the  inclusion  of 
judges  of  the  nationality  of  contesting  parties, 
this  rule  serves  the  purpose  of  making  the  use 
of  this  exceptional  procedure  as  rare  as  possible. 


Article  11. 


Si  apres  la  premiere  stance  Selection  it  reste         If,  after  the  first  sitting  Held  lor  the  purpose 

encore  des  sieges  £  pourvoir,  il  est  procedt  de  of  election,  one  or  more  seats  remain  to  be  filled, 

la  meme  maniere  d  une  seconde,  puis  a  une  troi-  a  secortid,  and  if  necessary,  a  third  sitting  shall 

sieme.  take  place. 


Dans  la  pensee  du  Comite,  les  juges  6tant 
61us  pour  neuf  ans,  tous  les  neuf  ans  les  Etats  ont 
a  choisir  d'abord  15  membres  de  la  Cour  (11 
juges  titulaires  et  4  juges  suppliants)  et  plus 
tard,  au  maximum,  21  membres  (15  juges  titu- 
laires et  6  juges  suppliants.) 

Non  seulement  il  y  aura  lieu  de  proceder 
ainsi  la  premiere  fois,  mais  il  conviendra  de 
proceder  de  meme  a  1'expiration  du  d61ai  de 
neuf  aiis,  choisi  pour  garantir  une  certaine  conti- 
nuit6  de  jurisprudence  en  m£me  temps  que  pour 
assurer  aux  Etats  la  possibility  d'ecarter  les  juges 
qui,  sans  dtre  veritablement  hors  d'6tat  de  con- 
tiuuer  leur  tache,  ne  repondraient  cependant 
plus  a  la  confiauce  que,  tout  d'abord,  les  Etats 
auraient  mise  en  eux. 

II  est  indispensable  que  les  juges  soient  re- 
eligibles.  Ainsi  ceux  qui  ont  rendu  de  v6ritables 
services,  et  bien  m6rit6  de  la  SocietS  des  Nations 
par  une  administration  de  la  justice  aussi  6clairee 
qu'impartiale,  resteront  en  fonctions.  Des  lors, 
on  peut,  tous  les  neuf  ans,  proceder  au  renou- 
vellement  de  la  Cour.  Si  1'un  des  juges  vient 
a  laisser  son  siege  par  mort,  demission  ou  toute 
autre  cause  avant  le  terme  des  neuf  ans,  son  suc- 
cesseur  doit-il  e"tre  nomme  pour  un  m£rne  terme 
de  neuf  ans,  ou  seulement  jusqu'a  1'expiration  des 
neuf  ans  commences?  Dans  le  premier  cas,  le  terme 
des  fonctions  des  juges  venant  a  des  epoques 
tr§s  differentes,  on  assurerait,  par  1'enchevetre- 
ment  des  mandats,  une  plus  grande  suite  de 
traditions  de  jurisprudence. 

Mais,  pour  obtenir  cet  avantage,  on  peut  croire 
qu'il  suffira  de  la  sage  Selection  des  juges  dont 
les  services  &  la  Cour  meriteront  une  nouvelle 
marque  de  confiance,  sans  qu'il  leur  manque 
aucune  des  forces  n6cessaires  a  l'accoraplissement 
de  leurs  fonctions.  Avant  tout,  il  convient  de 
laisser  plus  de  jeu,  au  moment  de  1'election,  a 
la  liberte  des  Etats,  en  faisant  proceder  tous  les 
neuf  ans  a  une  redistribution  ge'ne'rale  des  sieges. 


The  Committee  was  of  opinion  that,  as  the 
judges  were  to  be  elected  for  nine  years,  every 
nine  years  the  States  must  choose,  at  first  15 
members  for  the  Court  (11  judges  and  4  deputy- 
judges),  and  later,  a  maximum  of  21  members 
(15  judges  and  6  deputy-judges). 

This  would  have  to  be  carried  out  not  only  at 
the  first  election  but  at  the  expiration  of  each 
nine  year  period.  This  period  was  chosen  in  order 
to  ensure  to  some  extent  the  continuity  of 
jurisprudence,  and  also  to  make  it  possible 
for  States  to  eliminate  judges  who,  though  not 
actually  unfit  for  their  duties,  no  longer  justify 
the  confidence  that  the  States  at  one  time 
reposed  in  them. 

The  judges  must  be  eligible  for  re-election. 
This  will  ensure  that  those  who  have  done  good 
service  and  have  deserved  well  of  the  League 
of  Nations  by  their  enlightened  and  impartial 
administration  of  justice  retain  their  positions. 
The  Court  can  thus  be  reconstituted  every 
nine  years.  If  a  judge  dies,  resigns,  or  vacates 
his  seat  for  any  other  reason  before  the  expi- 
ration of  nine  years,  the  question  arises  whether 
his  successor  should  be  appointed  for  a  fresh 
period  of  nine  years,  or  only  for  the  unexpired 
portion  of  the  period.  If  the  former  alternative 
were  adopted,  the  mandates  of  the  judges 
would  expire  at  varying  times,  and  a  greater 
continuity  in  the  traditions  of  jurisprudence 
would  thus  be  assured. 

But  this  advantage  should  be  sufficiently 
assured  by  the  judicious  re-election  of  those 
judsres  whose  services  merit  a  renewal  of  the 
trust  committed  to  them,  provided  that  they 
retain  the  powers  needed  in  the  performance 
of  their  functions.  Above  all,  the  free  play 
afforded  to  States  at  the  time  of  election,  by  a 
general  redistribution  of  seats  every  nine  years, 
is  very  desirable. 
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Article  14. 

//  est  pourvu  aux  sieges  devenus  vacants  selon 
^a  methode  suivie  pour  la  premiere  election.  Le 
membre  de  la  Cour  elu  en  remplacement  d'un 
membre  dont  le  mandat  n'est  pas  expire  acheve 
le  tertne  du  mandat  de  son  pred&cesseur. 


Toutes  les  dispositions  qui  s'appliquent  a 
1'election  des  juges  titulaires,  s'appliquent  6ga- 
lement  a  celle,  qui  suit  immediatement,  des 
juges  suppleants. 

Article  15. 

Les  juges  suppleants  sont  appeles  dans  I'ordre 
du  tableau. 

Le  tableau  est  dresse  par  la  Cour,  en  tenant 
compte,  d'abord  de  la  priorite  d'election  et  en- 
suite  de  I'anciennete  d'dge. 


Article  14. 

Vacancies  which  may  occur  shall  be  filled  by 
the  same  method  as  that  laid  down  for  the  first 
election.  A  member  of  the  Court  elected  to  re- 
place a  member,  the  period  of  whose  appoint- 
ment has  not  expired,  will  hold  the  appointment 
for  the  remainder  of  his  predecessor's  term. 

All  clauses  which  apply  to  the  election  of 
judges  apply  equally  to  that  of  deputy  judges, 
which  follows  immediately  afterwards. 


Article  15. 

Deputy-judges  shall  be  called  upon  to  sit  in 
the  order  laid  down  in  a  list. 

This  list  shall  be  prepared]  by  the  Court, 
havirtg  regard  first  to  the  order  in  time  of  each 
election  and  secondly  to  age. 


II  ne  suffit  pas  d 'assurer  le  recrutement  de 
la  Cour  par  une  election  entouree  de.  toutes 
les  garanties  de  reflexion,  de  connarssance  et 
de  liberte.  II  faut  encore  ne  pas  eloigner  1'homme 
de  la  fonction  par  des  incompatibilites  trop 
nombreuses. 

La  permanence  de  Ja  Cour  implique,  de  la 
part  des  juges,  qu'ils  soieut  toujours  prets  a 
venir  sieger.  En  outre  1'importance  de  leurs 
fonctions,  d'ailleurs  largement  r6munerees,  en 
permet  difficilement  le  cumul  avec  d'autres. 
Cependant  la  Cour  doit  pouvoir  se  recruter 
parrui  les  meilleurs ;  or,  les  meilleura  sont  pre- 
cisement  ceux  que  r^clament,  dans  leur  pays, 
des  fonctions  d'ou  leura  nations,  a  raison  des 
services  qu'ils  y  rendent,  ne  les  laisseraient  pas 
volontiers  se  degager. 

D'autre  part,  il  se  peut  qu'a  1'origine  1'acti- 
vit6  de  la  Cour  ne  soit  pas  tres  intense.  Des 
homnies  de  grande  competence,  hautement 
desireux  de  se  rendre  utiles,  ne  se  laisseraient 
pas  retenir  exclusivemeut  par  des  occupations 
d'un  caractere  trop  intermittent.  Pour  toutes 
ces  raisons  les  incompatibilites  ne  pouvaient 
etre  fixees  par  le  Comite  d'une  maniere  tres 
stricte.  Un  haut  magistrat,  un  grand  professeur, 
que  la  confiance  des  nations  appelle  i,  la  Cour, 
doit  pouvoir  continuer,  le  magistrat  a  juger 
dans  son  pays,  le  professeur  a  donner  son 
enseignement :  pour  eux,  aucune  espece  d'in- 
compatibilite. 


It  is  not  enough  to  ensure  that  the  election 
of  members  of  the  Court  is  carried  out  with 
mature  consideration,  full  knowledge  and  com- 
plete freedom.  In  addition  care  must  be  taken 
not  to  erect  a  barrier  between  the  man  and 
the  Bench  by  creating  too  great  a  number  of 
grounds  of  disqualification. 

The  permanence  of  the  Court  implies  that 
the  judges  should  always  be  ready  to  .  take 
their  seats  upon  it.  Besides,  the  importance  of 
their  duties,  which  are,  incidentally,  very  highly 
paid,  does  not  readily  permit  them  to  be  exercised 
in  conjunction  with  others.  The  Court,  however, 
must  be  recruited  from  the  very  best  men, 
and  it  is  the  best  men  who.  in  their  countries, 
are  needed  for  positions  which  by  reason  of  their 
valuable  services  they  will  not  readily  be  allowed 
to  leave. 

On  the  other  hand,  it  may  well  happen 
that,  at  the  outset,  the  amount  of  work  before 
the  Court  will  not  be  very  great.  Men  of  great 
ability,  and  intensely  anxious  to  do  useful 
work,  will  not  suffer  themselves  to  be  limited 
to  the  performance  of  duties  of  too  intermit- 
tent a  nature.  For  the  above  reasons^  the 
Committee  felt  that  it  could  not  formulate 
the  provisions  dealing  with  incompatibility 
very  strictly.  A  great  judge  or  a  great  professor, 
in  whom  the  nations  have  sufficient  confidence 
to  call  him  to  the  Court,  must  be  allowed  to 
continue  in  his  present  functions  —  the  judge 
to  administer  justice  in  his  country,  and  the 
professor  to  give  his  lectures  -  - :  no  incompa- 
tibility exists  in  their  cases. 
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De  mfime,  un  parlementaire  Eminent  pourra 
garder  son  mandat  16gislatif.  Mais  un  meinbre 
du  Gouverneraent,  Ministre  ou  sous-secr6taire 
d'Etat,  un  representant  diplomatique,  un  directeur 
de  MinistSre,  ou  1'un  de  ses  subordonn6s,  le 
jurisconsulte  d'un  Ministdre  des  Affaires  etran- 
g6res,  bien  qu'il  puisse  6tre  investi  des  fonctions 
d'arbitre  a  la  Cour  de  1899,  ne  saurait  l'6tre 
des  fonctions  de  juge  a  notre  Cour.  D'une  part, 
il  n'aurait  pas  de  vacances  suffisantes  pour 
concilier  ces  deux  fonctions.  D'autre  part,  il 
n'aurait  pas  I'ind6pendance  n6ces?aire  pour  sieger 
a  la  Cour,  parce  que,  engag6  a  fond  dans  la 
politique  active,  il  n'aura  pas  la  ser6nit6  d'esprit 
n6cessaire  a  1'exercice  de  cette  haute  fonction. 
Si,  au  moment  d'une  election  a  la  Cour,  l'61u 
est  dans  cette  situation,  son  Election  n'est  pas 
imlle:  il  s'agit  ici  d'une  incompatibility  non 
d'une  incapacit6;  mais  il  doit  opter  dans  le 
d61ai  fix6  par  le  reglement  int6rieur  de  la  Cour. 
Si,  post6rieurement  a  son  entree  &  la  Cour,  un 
juge  accepte  des  fonctions,  dont  le  caract£re 
d'activite  politique  ne  lui  permet  pas  de  garder 
son  sie~ge,  il  peut  e"tre  mis  en  demeure  d'opter 
dSs  1'instant  qu'il  est  constate  qu'il  les  a  effec- 
tivement  accepters. 


L'incompatibilite  des  fonctions  de  juge  avec 
la  participation  active  a  la  direction  politique 
d'un  pays  d6termin6  s'etend  egalement  au  cas 
d'une  activit6  Internationale,  telle  que  celle  qui 
resulterait  de  la  qualit6  de  representant  d'une 
nation  Membre  de  la  Soci6t6  soit  au  Conseil, 
soit  a  1'Assemblee,  de  Secretaire-General,  ou,  a 
un  titve  quelconque,  de  membre  du  Secretariat 
de  la  Societ6  des  Nations.  Mais,  de  meTne  que 
la  qualit6  de  membre  de  la  Cour  n'est  pas 
incompatible  avec  celle  de  membre  d'un  tribunal 
national,  elle  ne  Test  pas  davantage  avec  celle 
de  membre  d'un  tribunal  international,  notam- 
ment,  de  membre  de  la  Cour  d' Arbitrage  de 
La  Haye:  solution  deja  admise  pour  la  Cour 
de  Justice  arbitrale  de  1907,  dont  les  membres 
peuvent  faire  par  tie  de  la  Cour  Permanente 
d'Arbitrage;  ajnsi  se  soudent,  une  fois  de  plus, 
les  liens  des  deux  Cours. 

Mais,  •&  partir  du  jour  ou  le  juge  entre  en 
fonctions,  il  ne  peut  plus  exercer  com  me  agent, 
conseil,  ou  avocat  dans  aucune  affaire  d'ordre 
international,  fut-ce  mfime  de  son  proprepays: 
Incompatibility  que  ne  connaissait  pas  la  Cour 
d'Arbitrage,  mais  qu'il  n'est  pas  permis  d'oublier 
dans  une  Cour  de  Justice. 


Similarly,  an  eminent  member  of  Parliament 
may  retain  his  legislative  function.  On  the 
other  hand,  a  member  of  a  Government,  a 
Minister  or  Under- Secretary  of  State,  a  diplo- 
matic representative,  a  director  of  a  Ministry, 
or  one  of  his  subordinates,  or  the  legal  adviser 
to  a  Foreign  Office,  though  they  would  be  eligible 
for  appointment  as  Arbitrators  to  the  Court  of 
1899,  are  certainly  not  eligible  for  appointment 
as  judges  upon  our  Court.  On  the  one  hand, 
the  vacations  would  not  be  sufficiently  long  to 
admit  of  the  two  duties  being  combined,  and 
on  the  other  hand  such  persons  would  not 
possess  the  independent  spirit  required  in  judges 
of  the  Court,  because,  being  deeply  engaged  in 
active  politics,  they  would  not  have  the  serenity 
of  mind  which  is  so  essential  in  the  perform- 
ance of  such  duties.  If  the  person  elected  holds 
such  an  office  at  the  time  of  the  election,  his 
election  is  not  void;  the  question  is  one  of 
incompatibility,  not  of  disqualification.  He  must 
however,  decide  which  of  the  two  posts  he  will 
occupy,  within  a  time  limit  to  be  laid  down  in 
the  Court's  rules  of  procedure.  If,  after  taking 
his  seat, 'a  judge  accepts  a  post  involving  active 
political  work  which  is  incompatible  with  the 
retention  of  his  seat  on  the  Court,  he  may  be 
called  upon  to  make  his  choice  directly  it  is 
known  that  he  has  actually  accepted  the  post. 

The  incompatibility  between  the  duties  of  a 
judge  and  an  active  part  in  the  political  control 
of  a  particular  country,  also  applies  in  the  case 
of  international  political  duties,  such  as  those 
of  the  representative  of  a  State,  which  is  a 
Member  of  the  League  of  Nations,  either  in  the 
Council  or  in  the  Assembly,  or  of  Secretary- 
General,  or  of  member,  in  any  capacity,  of  the 
Secretariat  of  the  League  of  Nations;  but  just 
as  membership  of  the  Court  is  not  incompa- 
tible with  that  of  a  national  tribunal,  neither 
is  it  with  that  of  membership  of  an  international 
tribunal,  in  particular,  membership  of  the  Court 
of  Arbitration  of  the  Hague:  this  view  was  taken 
in  1907  in  the  case  of  the  Court  of  Arbitral 
Justice,  the  members  of  which  were  also  to  be 
permitted  to  belong  to  the  Permanent  Court 
of  Arbitration.  Thus  yet  another  link  between 
the  two  Courts  is  created. 

But  once  the  judge  has  taken  up  his  duties, 
he  may  no  longer  act  as  representative,  counsel 
or  advocate  in  any  case  of  an  international 
nature,  even  on  behalf  of  his  own  country. 
This_  incompatibility,  though  not  recognised  by 
the  Court  of  Arbitration,  must  be  taken  into 
account  by  a  Court  of  Justice. 
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Article  16. 

L'exercice  de  toute  fonction  qui  releve  de  la 
direction  politiqiie,  soit  nationdie,  soit  Interna- 
tionale, des  Etats  est  incompatible  avec  la  qua- 
lite  de  membre  de  la  Cour. 

En  cos  de  doute  la  Cour  decide. 


Article    17. 

Les  membres  de  la  Cour  ne  peuvent  exercer 
les  fonctions  d'agent,  de  conseil  ou  d'avocat  dans 
aucune  affaire  d'ordre  international. 

Us  ne  peuvent  participer  an  reglement  d'au- 
cune  affaire  dans  laquelle  its  sont  anterieurement 
intervenus  comme  agents,  conseils  ou  avocats  de 
Pune  des  parties,  membres  d'un  Tribunal  national 
ou  international,  d'une  Commission  d'enquete, 
ou  a  tout  autre  litre. 

En  cas  de  doute  la  Cour  decide. 


Article  16. 

The  exercise  of  any  function  which  belongs 
to  the  political  direction,  national  or  international, 
of  States  by  the  members  of  the  Court  during 
their  terms  of  office,  is  declared  incompatible 
with  their  judicial  duties. 

Any  doubt  upon  this  point  is  settled  by  the 
decision  of  the  Court. 

Article   17. 

No  member  of  the  Court  can  act  as  agent, 
counsel  or  advocate  in  any  case  of  an  inter- 
national nature. 

No  member  may  participate  in  the  decision 
of  nny  case  in  which  he  has  previously  taken  an 
active  part,  as  agent,  counsel  or  advocate  for  one 
of  the  contesting  parties,  or  as  a  member  of  a 
national  or  international  Court,  or  of  a  Commis- 
sion of  Inquiry,  or  in  any  other  capacity. 

Any  doubt  upon  this  point  is  settled  by  the 
decision  of  the  Court. 


II  ne  suffit  pas,  pour  la  Cour,  de  s'assurer  les 
meilleuis  hommes,  il  faut  encore  prendre  garde 
qu'ils  restent  les  meilleurs :  l'age,  la  maladie, 
peuvent  faire  flecbir  la  vigueur  physique,  1'in- 
tegrite  intellectuelle.  Dans  ce  cas,  c'est  ^  la 
Cour  qu'il  appartiendra,  au  jugement  unanime 
de  ses  membres,  de  decider  s'ils  seront  relives 
de  leurs  fonctions. 

Article  18. 

Les  membres  de  la  Cour  ne  peuvent  etre  releves 
de  leurs  fonctions  que  si,  au  jugement  unanime 
des  autr es  membres,  Us  ont  cesse  de  repondre  aux 
conditions  requises. 

Le  Secretaire-General  de  la  Societe  des  Nations 
en  est  officiellement  informe. 

Cette  communication  emporte  vacance  de  siege. 


The  Court  must  not  only  ensure  that  it 
obtains  the  best  men,  it  must  also  take  care 
that  they  remain  the  best.  Age  or  sickness  may 
affect  their  physical  vigour  and  their  intellectual 
powers.  In  such  cases,  it  is  for  the  Court  to 
decide  whether  they  are  to  be  relieved  of  their 
duties ;  its  decision  must  be  unanimous. 


Article   18. 

A  member  of  the  Court  cannot  be  dismissed 
unless,  in  the  unanimous  opinion  of  the  other 
members,  he  has  ceased  to  fulfil  the  required  con- 
ditions. 

When  this  happens  a  formal  notification  shall 
be  given  to  the  Secretary-General. 

This  notification  makes  the  place  vacant. 


En  rehaussant,  par  une  assimilation  des  plus          The  members  of  the  Court  are  given  by  this 

honorables,    le    prestige   inherent   a  leur  haute  plan  the  same  rights  and  immunities  as  diplo- 

valeur  personnelle,  le  projet  donne,  en    dehors  matic    agents,  outside  their  own  country;    the 

de  leurs  propres  pays,  aux  membres  de  la  Cour,  grant  of  these  privileges  will  increase  the  prestige 

les  memes  privileges  et  immunites  qu'aux  agents  due  to  their  great  personal  merits. 
diplomatiques. 

Article  19.  Article  19. 


En  dehors  de  leur  propre  pays,  les  membres 
de  la  Cour  jouissent  des  memes  privileges  et  im- 
munites que  les  Agents  diptomatiques. 


The  members  of  the  Court.,  when  outside  their 
own  country,  shall  enjoy  the  privileges  and  im- 
munities of  diplomatic  representatives. 
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Tout,  dans  la  Cour,  6tant  ainsi  pr6par6  pour 
qu'elle  soit  et  reste  composed  des  meilleurs,  il 
n'y  a  plus,  Election  finie  ou  renouve!6e,  qu'& 
determiner  comment  le  juge,  ainsi  appe!6  au 
sidge,  exercera  ses  fonctions  parmi  ses  collegues. 


FONCTIONNEMENT   DE   LA  COUR. 

Pour  assurer  le  bon  fonctionnement  de  la 
Cour  de  Justice  Internationale,  convenait-il  de 
lui  donner  le  me"me  si&ge  qu'aux  autres  organes 
de  la  Soci6t6  des  Nations  ?  Aux  termes  de 
1' article  7  du  Pacte,  le  siege  de  la  8oci§t6  des 
Nations  est  etabli  a  Geneve;  raais  il  n'est  pas 
dit  que  tous  les  organes  de  la  Soci6t6  doivent 
s'y  fixer.  De  si  grands  souvenirs  d'esp6rance 
pacifique  et  de  progres  juridique  s'attachent  a 
La.  Haye,  surtout  depuis  la  construction,  peu 
de  temps  avant  la  guerre,  du  Palais  de  la  Paix, 
qu'afin  de  renouer  les  traditions  anciennes,  en 
rendant  un  legitime  hommage  &  1'oeuvre  des 
grands  devanciers,  la  Cour  de  Justice  de  la  Soci6t6 
des  Nations  ne  saurait  manquer  de  venir  se  fixer 
au  point,  ou,  depuis  1899,  la  Cour  d' Arbitrage 
est  elle-rne'me  6tablie.  A  1'unanimite",  le  Comit6 
a  pense  que  le  siege  de  la  Cour  devait  £tre 
fixe"  a  La  Haye. 


Article  22. 
Le  siege  de  la  Cour  est  fix£  d  La  Haye. 

Le  President  et  le  Greffier  resident  au  siege 
de  la  Cour. 

Les  membres  de  la  Cour  ne  sont  pas  astreints, 
hors  le  President  et  le  Greffier,  a  r6sidence 
permanente.  II  leur  suffit  de  venir  au  moment 
des  sessions.  Le  petit  nombre  des  affaires,  qui, 
au  debut,  pourraient  6tre  soumises  a  la  Cour,  le 
d6sir  d'occuper  effectivement  hors  du  pays  du 
sidge  des  fonctions,  qui  demandent  au  moins 
5  a  6  mois  de  residence,  tendaient  naturelle- 
ment  a  limiter  la  permanence  de  la  Cour  a 
une  session  semestrielle. 


Article  23. 

La  Cour  tient  une  session   chaque  annee. 

Sauf  disposition  contraire  du  reglement  d'ordre 
de  la  Cour,  cette  session  commence  te  15  juin, 
et  continue  tant  que  le  role  n'est  pas  epuise. 


After  every  precaution  has  thus  been  taken  to 
ensure  that  the  Court  shall  consist,  and  shall 
continue  to  consist  of  the  best  men,  and  after 
the  question  of  election  or  re-election,  it  only 
remains  to  decide  in  what  manner  the  judges, 
thus  appointed,  shall  carry  out  their  duties. 

THE  OPERATION   OF  THE  COURT. 

Should  the  seat  of  the  Court  of  International 
Justice  be  established  in  the  same  town  as  the 
other  organisations  of  the  League  of  Nations, 
in  order  to  assure  its  efficient  operation?  Ac- 
cording to  Article  7  of  the  Covenant,  the  seat 
of  the  League  of  Nations  is  established  at 
Geneva;  but  it  was  not  stated  that  all  the 
organisations  of  the  League  should  be  established 
there.  Such  a  high  tradition  of  pacific  hopes 
and  legal  progress  surrounds  The  Hague,  espe- 
cially since  the  construction  of  the  Peace 
Palace  shortly  before  the  War,  that  the  Court 
of  Justice  of  the  League  of  Nations  should 
undoubtedly  be  established  at  the  place  which, 
since  1899,  has  been  the  seat  of  the  Court  of 
Arbitration,  in  order  to  create  a  link  with  this 
tradition  and  as  an  act  of  well  merited  homage 
to  the  work  of  its  great  predecessors.  The  Com- 
mittee unanimously  decided  that  the  seat  of  the 
Court  ought  to  be  at  The  Hague. 

Article  22. 

The  seat  of  the  Court  shall  be  established  at 
the  Hague. 

The  President  and  the  Registrar  shall  reside  at 
the  seat  of  the  Court. 

The  members  of  the  Court,  apart  from  the 
President  and  the  Registrar,  are  not  bound  to 
reside  there  permanently.  They  need  only 
attend  the  sessions.  The  small  number  of  cases 
which  at  the  outset  would  probably  be  sub- 
mitted to  the  Court,  combined  with  the  fact 
that  the  judges  will  probably  wish  to  perform 
duties  requiring  at  least  5  or  6  months  resi- 
dence outside  the  country  in  which  the  Court 
has  its  seat,  will  naturally  tend  to  limit  the 
permanence  of  the  Court  to  a  half-yearly  session. 

Article  23. 

A  session  shall  be  held  every  year. 

Unless  otherwise  provided  by  rules  of  Court, 
this  session  shall  begin  on  the  15th  June,  and 
shall  continue  for  so  long  as  may  be  necessary 
to  complete  the  cases  on  the  list. 
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Le  President  convoque  la  Cour  en  session  ex- 
tra-ordinaire  quand  les  circonstances  Vexigent. 


The  President  may  summon  an  extraordinary 
meeting  of  the  Court  whenever  necessary. 


Des  11  juges  et  4  suppleants,  qui,  pendant 
un  certain  temps,  composeront  seals  la  Cour, 
les  11  titulaires  doivent,  soit  au  15  juin,  en 
session  ordinaire,  soit,  sur  convocation  sp<§ciale 
du  President  en  session  extraordinaire,  se  rendre 
a  La  Haye.  Leur  reunion  forme  le  plenum  de 
la  Cour.  On  s'6tait  demande  s'il  n'y  avait  pas 
lieu,  dans  1'interet  d'une  bonne  justice,  de  per- 
mettre  a  la  Cour,  par  son  regleroent  d'ordre 
interieur,  de  se  diviser  en  chambres  de  5  juges 
et  mfime  de  permettre  aux  parties,  pour  obtenir 
une  justice  plus  rapide,  et  surtout  plus  econo- 
mique,  de  reduire,  par  leur  accord,  le  nombre 
des  juges  de  11  a  5.  Mais  cette  disposition  eut 
rompu  1'unite  de  la  Cour.  C'est  dans  la  justice 
arbitrale  qu'il  appartient  aux  parties  de  res- 
treindre  ou  d'augmenter  a  leur  gre  le  nombre 
des  juges.  C'est  seulement  en  vue  de  la  prompte 
expedition  des  affaires  qu'a  la  demande  des 
parties  la  Cour  pourrait  les  diriger  vers  une 
chambre  de  3  j«uges  appeles  a  statuer  en  proc6- 
dure  sommaire,  d'apres  un  reglement  d'ordre 
interieur  qui,  s'inspirant  de  la  Convention  de 
1907,  dira  qu'en  pareil  cas  la  procedure  n'est 
pas  orale,  mais  6crite. 


Of  the  11  judges  and  4  deputy-judges  of 
which  the  Court  will  at  first  consist,  the  11 
judges  are  bound  to  come  to  The  Hague,  on 
the  15th  June  for  the  ordinary  session,  or 
whenever  an  extraordinary  session  is  summon- 
ed by  the  President.  A  meeting  of  these 
judges  constitutes  the  full  Court.  The  ques- 
tion was  raised  as  to  whether  it  would  not 
be  in  the  interests  of  the  administration  of 
Justice  to  allow  the  Court,  in  its  rules  of 
procedure,  to  divide  itself  into  Chambers 'con- 
sisting of  5  judges,  and  further  to  allow  the 
contesting  parties,  by  mutual  agreement,  to  reduce 
the  number  of  judges  from  11  to  5,  in  order 
to  obtain  an  earlier  decision  and  to  save  expense. 
But  such  a  provision  would  have  destroyed  the 
unity  of  the  Court.  It  is  only  in  arbitration  that 
the  parties  have  the  right  to  limit  or  increase  the 
number  of  judges  at  their  will.  The  only  except- 
ion is  that  the  Court  may,  at  the  request  of 
the  parties  and  in  order  to  obtain  a  speedy 
decision,  recommend  the  use  of  a  section  of  3 
judges  formed  to  hear  cases  by  a  summary 
procedure  based  on  rules  of  Court,  which, 
being  derived  from  the  Convention  of  1907, 
will  expressly  state  that  in  such  cases  the 
procedure  will  not  be  oral  but  written. 


Article  26. 

En  vue  de  la  prompte  expedition  des  affaires, 
la  Cour  compose  annuellement  une  chambre  de 
trois  juges,  appelee  a.  statuer  en  procedure  som- 
maire, lorsque  les  parties  le  demandent. 


Article  26. 

With  a  view  to  the  speedy  despatch  of  business 
the  Court  shall  form,  annually,  a  chamber  com- 
posed of  three  judges  who,  at  the  request  of  the 
contesting  parties,  may  hear  and  determine  cases 
by  summary  procedure. 


Article  27. 

La  Cour  determine,  par  un  reglement  d'ordre, 
le  mode  suivant  lequel  etle  exerce  ses  attribu- 
tions. Elle  regie  specialement  la  procedure  som- 
maire. 


Article  27. 

The  Court  shall  frame  rules  for  regulating  its 
procedure.  In  particular,  it  shall  lay  down  rules 
for  summary  procedure. 


Sauf  cette  exception  de  la  procedure  sommaire, 
la  Cour  exerce  ses  attributions  en  seance  p!6niere. 
Si  11  juges  ne  sont  pas  presents,  il  est  pourvu 
&  leur  reraplacement,  jusqu'a  concurrence  de  ce 
norabre,  en  faisant  appel  aux  juges  suppleants 
dans  1'ordre  de  leur  inscription  au  tableau,  c'est 


Except  in  this  case  of  the  summary  proce- 
dure, the  full  Court  shall  sit.  If  11  judges  are 
not  present,  this  number  shall  be  completed 
by  calling  upon  the  deputy-judges  in  the  order 
in  which  they  are  contained  on  a  list,  drawn 
up  in  accordance  with  the  order  of  their  election 
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A  dire  en  tenant  coinpte,  d'abord  de  la  priorite 
de  l'61ection,  et  eusuite  de  I'anciennet6  d'age. 
Par  cette  disposition,  la  situation  du  juge 
suppliant  se  releve ;  ses  chances  d'entrer  en 
fonction  augmentent.  Ce  r^sultat  pr6sente  de 
nombreux  avantages  :  il  interesse  les  Etats  qui, 
n'esp6rant  pas,  a  raison  de  leur  importance,  un 
juge  titulaire,  voient  s'ouvrir  devant  eux  la 
possibilit6  d'exercer,  par  un  juge  suppleant, 
une  participation  il  la  Cour.  D'autre  part,  en 
donnant  une  r6elleactivit6  aux  juges  supplements, 
on  favorise  le  recrutement  d'une  magistrature 
capable  parmi  des  hommes  qui,  d'affaire  en 
affaire,  auront  pris,  avec  I'exp6rience  judiciaire, 
I'esprit  de  suite  indispensable  a  la  continuity 
des  traditions  de  la  Cour.  Elus  de  la  meme 
maniere  que  les  juges  titulaires,  quoiqu'apres 
eux,  devant  presenter  les  memes  conditions  de 
capacit6,  frapp6s  des  me'mes  incompatibilites, 
tenus  a  la  meme  declaration  solennelle  avant 
dVntrer  en  fonction,  les  juges  suppliants  ne  se 
s6parent  des  juges  titulaires  que  par  1'intermit- 
tence  de  leur  activite.  Un  juge  titulaire  a-t-il  un 
empechement  momentan6  ?  Le  suppleant  le 
remplace.  Un  juge  titulaire  est-il  atteint  d'une 
incapacity  absolue  de  continuer  ses  fonctions 
et  son  sidge  est-il  declare  vacant?  Le  juge 
suppleant  prend  ce  siege  jusqu'a  la  prochaine 
Election.  Ainsi,  le  r61e  du  suppleant  n'est  pas 
seulement  honorifique,  mais  actif.  II  est  raembre 
de  la  Cour  au  me'me  titre  que  le  juge  titulaire. 
On  peut  prevoir  que  ces  fonctions  ne  manqueront 
pas  d'etre  effectives:  1'article  25  y  contribuera. 

Art.  25. 

Sauf  exception  expressement  prevue,  la  Cour 
€xerce  ses  attributions  en  seance  pleniere. 

Si  la  presence  de  onze  juges  titulaires  n'est 
pas  assuree,  ce  nombre  est  parfait  par  Uentree 
en  jonction  des  juges  suppleants. 

Toutefois,  si  onze  juges  ne  sont  pas  disponi- 
bles,  le  quorum  de  neuf  est  suffisant  pour  con- 
stituer  la  Cour. 


and  their  age.  This  provision  improves  the  posi- 
tion of  deputy-judges ;  their  chances  of  sitting  are 
increased.  This  has  various  advantages;  it  is 
made  possible  for  States  which  are  not  suffi- 
ciently important  to  hope  to  obtain  a  judge 
of  their  nationality,  to  take  a  share  in  the 
operations  of  the  Court  in  the  person  of  :i 
deputy-judge.  On  the  other  hand,  the  active 
employment  of  the  deputy-judges,  makes  possible 
a  supply  of  capable  judges,  drawn  from  men 
who  have,  in  case  after  case,  gained  judicial  expe- 
rience and  that  sequence  of  ideas  which  is  essen- 
tial for  the  continuity  of  the  Court's  traditions 
The  deputy-judges  are  elected  in  the  same  way 
as  the  judges,  though  after  them,  must  possess 
the  same  qualifications,  are  subject  to  the  same 
incompatibilities,  and  must  make  the  same 
solemn  declaration  before  entering  upon  their 
duties ;  they  only  differ  in  that  their  employment 
is  intermittent.  If  a  j  udge  is  temporarily  prevented 
from  sitting,  a  deputy  takes  his  place.  If  a  judge 
is  permanently  incapacitated  from  carrying  out 
his  duties,  and  his  seat  therefore  becomes  vacant, 
a  deputy  takes  his  place  until  the  next  election. 
So  that  the  appointment  of  a  deputy  judge  is 
not  a  mere  sinecure,  but  involves  active  em- 
ployment. He  is  a  member  of  the  Court,  just 
as  much  as  a  regular  judge.  It  is  easy  to  foresee 
that  the  deputy-judges  will  be  actively  employed. 
Article  25  tends  to  this  effect. 


Article  25. 

The  full  Court  shall  sit  \except  when  it  is 
expressly  provided  otherwise. 

If  eleven  judges  cannot  be  present,  deputy- 
judges  shall  be  called  upon  to  sit,  in  order  to 
make  up  this  number. 

If,  however,  eleven  judges  are  not  available, 
a  quorum  of  nine  judges  shall  suffice  to  con- 
stitute the  Court. 


L'une  des  plus  difficiles  questions  etait  celle 
de  la  presence  au  siege  du  juge  de  la  natio- 
nalite des  parties. 

Aux  termes  de  1'Art.  2  du  projet,  la  Cour 
Permanente  de  Justice  Internationale  est  une 
Cour  de  magistrals  iudependants,  elus  sans 
6gard  5,  leur  nationalite.  Mais,  si  les  juges  sont 
61us  sans  aucune  consideration  de  nationalite, 
il  n'en  demeure  pas  moins  qu'une  fois  au 
ils  gardent  cette  nationalite.  Ayant  fait 


One  of  the  most  difficult  questions  was  that 
of  the  inclusion  on  the  Court  of  judges  of  the 
nationality  of  the  contesting  parties. 

According  to  Article  2  of  the  plan,  the  Court 
is  a  body  of  independent  judges  elected  regard- 
less of  their  nationality.  If,  however,  the  judges 
are  elected  without  regard  to  their  nationality, 
the  fact  still  remains  that  they  retain  their 
nationality  after  appointment  to  the  Court.  As 
they  have  given  a  solemn  undertaking  to  ad- 
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]a  declaration  solennelle  de  juger  en  toute  con- 
science, en  pleine  impartiality  il  n'est  pas  a 
craindre  qu'ils  manquent  a  leur  devoir  en  ayant 
pour  1'Etat  dont  ils  sont  les  ressortissants 
une  preference  quelconque.  Choisis  parmi  des 
homines  jouissant  de  la  plus  haute  consideration 
morale,  on  peut  etre  sur  que  leurs  scrupules 
de  justice  seront  plus  grands  encore  quand  ils 
auront  en  face  d'eux,  comme  plaideur,  1'Etat 
dont  ils  out  la  nationality ;  mais  il  ne  suffi t 
pas  que  la  justice  soit  juste,  il  faut  encore 
qu'elle  le  paraisse ;  non  seulement  le  juge  doit 
£tre  impartial,  mais  son  impartiality  ne  saurait 
e"tre  suspectee  par  personne. 

Des  lors,  deux  hypotheses,  bient6t  suivies 
d'une  troisieme,  se  presentent: 

Premiere  hypolhZse.  Si  les  deux  parties  ont 
chacune  un  juge  sur  le  siege,  on  comprendrait 
que  chacun  de  ced  juges  s'abstint.  Mais  il  se 
pourrait  que  le  quorum  des  juges  descendit 
ainsi  dans  des  proportions  trop  fortes,  alors 
surtout  que  plusieurs  Etats  viendraient  ensemble 
comme  parties  jointes  dans  un  meme  process. 
Les  differentes  formes  de  civilisation  et  les 
principaux  syste"mes  juridiques  du  monde,  qui 
doivent  donner  a  notre  Cour  son  caracteTe 
universe],  risqueraient  de  ne  plus  trouver  une 
representation  necessaire  a  la  bonne  admini- 
stration de  la  justice. 

II  est  d'autre  part  em inerament  desirable  que 
les  juges  puissent,  dans  les  deliberations,  faire 
entendre  jusqu'au  dernier  moment  les  arguments 
et  moyens  de  1'Etat  et  </eiller  a  ce  que  les 
termes  de  la  sentence,  si  penible  puisse-t-elle 
6tre  au  fond,  soient  concus  de  maniere  a  ne 
froisser,  a  aucun  degr6,  les  susceptibilites  natio- 
nales.  Enfin,  les  deux  points  de  vue  opposes  se 
trouvant  represented  au  siege  se  font  6quilibre. 

II  ne  saurait  done  fitre  question,  quand  deux 
parties  ont  un  juge  de  leur  nationalite  au 
siege,  de  le  faire  s'abstenir. 

La  Cour  composed  de  juges  choisis  sans  egard 
a  leur  nationalite  doit  rester  la  m6me  dans  sa 
composition,  alors  que  les  deux  plaideurs,  ou 
groupes  de  plaideurs,  sont  chacun  represented 
sur  le  siege. 

Deuxi&me  hypothdse.  Si  1'une  des  parties  est 
representee  sur  le  siege,  1'autre  non,  il  n'y  a 
pas  de  raison  pour  que  le  juge  dejjl  nomme  se 
retire  —  par  lii  notre  Cour  ressemble  a  un 
tribunal  interne;  mais,  d'autre  part,  si  la  com- 
position  de  la  Cour  ne  subissait  aucune  modi- 
fication et  bien  qu'avec  des  hommes  de  la 
moralitfc  de  nos  juges  il  n'y  ait  a  craindre 
aucune  partialite,  1'opinion  publique  de  1'Etat 


minister  justice  impartially  and  conscientiously, 
there  is  no  danger  that  they  will  fail  in  their 
duty  by  showing  any  partiality  towards  the  State 
whose  subjects  they  are.  Chosen  as  they  are  from 
amongst  men  of  the  highest  moral  character, 
one  may  rest  assured  that  their  scruples  in  the 
administration  of  justice  will  be  increased  in  the 
event  of  their  having  before  them  as  a  party 
the  State  whose  subjects  they  are.  Justice, 
however,  must  not  only.be  just,  but  appear  so. 
A  judge  must  not  only  be  impartial,  but  there 
must  be  no  possibility  of  suspecting  his  im- 
partiality. 

Therefore  there  are  two  possibilities,  to  which 
a  third  n:ay  be  added. 

First  possibility.  If  both  parties  have  a  judge 
upon  the  Bench,  it  would  be  logical  if  both 
of  these  judges  abstained  from  sitting.  But  it 
might  well  happen  that  the  number  of  judges 
would  in  this  way  be  too  much  diminished, 
especially  if  several  States  had  a  joint  interest 
in  the  same  proceedings.  There  would  be  a 
risk  that  the  various  forms  of  civilisation  and 
the  principal  legal  systems  of  the  world,  which 
are  to  give  our  Court  its  character  as  a  World 
Court,  would  not  be  sufficiently  represented 
for  the  satisfactory  administration  of  Justice. 

Further  it  is  highly  desirable  that  the  judges 
should  be  able  up  to  the  last  minute  during 
the  deliberations,  to  put  forward  and  explain 
the  statements  and  arguments  of  the  States,  and 
to  ensure  that  the  sentence,  however  painful  it 
may  be  in  substance,  should  be  drawn  up  so 
as  to  avoid  ruffling  national  susceptibilities  in 
any  way.  Lastly,  if  the  opposing  views  are 
both  represented  on  the  Bench,  they  counter- 
balance one  another. 

When  each  of  the  two  parties  has  a  judge  of  its 
nationality  upon  the  Bench,  there  will  therefore 
be  no  question  of  their  abstention  from  sitting. 

When  each  of  the  two  parties  or  groups  of 
parties  is  represented  on  the  Bench,  the  com- 
position of  the  Court  of  judges  selected  regardless 
of  their  nationality  must  not  be  changed. 

Second  possibility.  If  one  of  the  parties  is 
represented  on  the  Bench  and  not  the  other,  this 
is  no  reason  for  the  judge  already  appointed  to 
withdraw  —  in  this  respect  our  Court  resembles 
a  national  tribunal ;  but  on  the  other  hand,  if  the 
composition  of  the  Court  underwent  no  change, 
although  with  men  of  the  high  moral  character 
of  our  judges  there  would  be  no  occasion  to 
fear  any  lapse  from  impartiality,  public  opinion 
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sans  juge  au  si&ge  pourrait  s'inquie'ter  d'une 
inegalite  qui  frapperait  cet  Elat,  non  comme 
Etat,  mais  comme  plaideur. 

Ne  pouvant,  pour  les  raisous  dejS  donnees, 
faire  retirer  le  juge  de  la  nationality  de  1'une 
des  parties,  il  faut,  pour  r6tablir  1'egalite,  faire 
monter  sur  le  siSge  le  juge  suppleant  de  la 
nationality  de  Fautre  partie  ou,  &  son  defaut,  un 
juge  exceptionnellement  nomme  pour  la  circon- 
stance  par  elle,  en  le  choisissant  de  preference 
parmi  ies  personnes  qui  ont  6te  1'objet  d'une 
presentation  de  la  part  des  groupes  nationaux  de 
la  Cour  d'Arbitrage. 

Troisifrme  hypothtee.  Aucun  des  jugesdu  siege 
n'a  la  nationality  d'un  des  Etats  en  cause.  Dans 
ce  cas  encore  il  n'est  pas  inutile  qu'ils  puissent, 
chacun,  designer,  pour  si6ger,  un  juge  suppleant 
de  sa  nationalite,  ou,  a  defaut,  choisir  unjuge 
pris  de  preference  parmi  les  personnes  qui  ont 
6t6  1'objet  d'une  presentation  de  la  part  des 
groupes  nationaux  de  la  Cour  d'Arbitrage. 

Sous  ce  rapport,  notre  Cour  s'ecarte  du  type 
de  la  Cour  de  Justice  interne  pour  se  rapprocher 
de  la  Cour  d'Arbitrage.  Mais  cet  ecart  est 
necessaire.  Si  notre  Cour  est  une  Cour,  il  ne 
faut  pas  oublier  que  c'est  une  Cour  entre 
Etats.  Et  les  Etats  tiennent  a  faire  monter,  quand 
ils  viennent  devant  la  justice,  pour  les  raisons 
ei&  donnees,  un  des  leurs  sur  le  siesge. 


in  the  State  without  a  judge  on  the  Bench 
might  consider  that  this  inequality  would  affect 
it  adversely,  not  as  a  State,  but  in  its  position 
as  a  contesting  party. 

It  follows  therefore  that,  as  we  cannot  exclude 
the  judge  of  the  same  nationality  as  one  of 
the  parties,  a  deputy-judge  of  the  nationality 
of  the  other  party  must  be  summoned  to  take 
his  seat  on  the  Bench  in  order  to  re-establish 
equality;  failing  a  deputy-judge,  a  judge  must 
be  specially  appointed  for  the  particular  case 
by  that  party,  preferably  chosen  from  amongst 
those  persons  who  have  been  nominated  by 
the  national  groups  of  the  Court  of  Arbitration. 

Third  possibility.  There  may  be  no  judge  on  the 
Bench  of  the  nationality  of  any  of  the  States  con- 
cerned. In  this  eventuality  also  it  is  advisable  that 
each  party  should  be  entitled  to  appoint  a 
deputy-judge  of  its  nationality  to  take  his 
seat;  failing  a  deputy-judge,  they  should  choose 
a  judge  preferably  selected  from  those  persons 
who  have  been  nominated  by  the  national 
groups  of  the  Court  of  Arbitration. 

In  this  particular,  our  Court  more  nearly 
resembles  a  Court  of  Arbitration  than  a  national 
Court  of  Justice.  But  this  variation  is  necessary. 
Though  our  Court  is  a  true  Court,  we  must 
not  forget  that  it  is  a  Court  between  States. 
For  the  reasons  already  given,  States  attach 
much  importance  to  having  one  of  their  subjects 
on  the  Bench  when  they  appear  before  a  Court 
of  Justice. 


II. 
COMPETENCE. 

A    quels   plaideurs  la  Cour  est-elle  ouverte? 

Aux  particuliers  centre  des  Etats  ou  seule- 
ment  a  des  Etats  centre  des  Etats? 

Un  particulier  traite  avec  un  Etat  etranger, 
dans  1'exercice,  non  de  sasouverainete  politique, 
mais  de  son  activite  economique,  de  la  m6me 
mani£re  qu'il  le  ferait  avec  un  autre  etranger, 
sur  le  pied  de  I'6galit6.  Sachant  toute  la  diffi- 
cult6  de  trouver  justice  devant  les  tribunaux 
internes,  soit  de  cet  Etat,  soit  de  tout  autre, 
a  raison,  a  1'interieur,  de  1'irresponsabilite,  & 
I'ext6rieur,  de  1'independance  de  1'Etat,  cer- 
taines  propositions  doctrinales  demandent  qu'ici 
1'individu  puisse  citer  directement  1'Etat  de- 
vant une  haute  juridiction  internationale : 


II. 


COMPETENCE. 

To  whom  shall  the  Court  be  open? 

May  private  persons  appear  against  States 
or  only  States  against  States? 

Suppose  that  a  private  person  has  dealings 
with  a  foreign  State,  not  in  its  character  as  a 
sovereign  State,  but  in  economic  matters  upon 
a  footing  of  equality,  exactly  as  he  would  with 
another  foreigner.  In  view  of  the  great  diffi- 
culty of  obtaining  justice  before  national  tribunals, 
whether  of  the  State  in  question  or  of  any  other, 
arising  out  of  a  State's  internal  irresponsibility 
and  external  independence,  certain  theoretical 
proposals  have  been  put  forward  to  the  effect  that 
an  individual  should  be  able  to  bring  an  action 
directty  against  States  before  some  high  inter-- 
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cette  juridiction  pourrait-elle  6tre  notre  Cour  ? 

Pour  prendre  un  cas,  moins  cite  mais  plus 
delicat  encore,  un  particulier,  que  deux  Etats 
se  disputeraient  comme  national,  ne  pourrait-il 
assignor  1'un  d'entre  eux,  ou  meme  les  deux, 
pour  faire  juger  quelle  est,  vis-a-vis  d'eux,  sa 
veritable  nationalite?  Ces  problemes  peuvent 
£tre  inte>essants  mais,  pour  1'instant,  ils  sont 
prematures  parce  qu'ils  tendent  a  mettre  en 
question  la  souverainete,  1'independance,  et 
m§me  1'existence  des  Etats. 

Le  Comite  a  et6  unanime  a  penser  que,  sans 
rien  prejuger  du  developpement  ulterieur  de 
la  Cour  Permanente  de  Justice  Internationale, 
il  convenait  pour  le  moment  de  lui  donner 
une  base  d'autant  plus  solide  et  plus  ferme 
qu'elle  serait  etroite. 

La  Cour  prevue  par  1'article  14  du  Pacte 
rconnaitra  de  tous  differends  d'un  caractere  in- 
ternational que  les  parties  lui  soumettront." 
Les  „ parties",  d'apres  le  Comite",  ne  sauraient 
e"tre  de  simples  particuliers.  Cette  solution,  deja 
donn6e  en  1899  et  en  1907,  non  seulement, 
ce  qui  est  d'evidence,  pour  la  Cour  d'Arbitrage, 
rnais  aussi  pour  la  Cour  de  Justice  arbitrale, 
etait  expressernent  formulee  par  le  projet  des 
Cinq  Puissances:  BLa  Cour  ne  connait  que  des 
conflits  entre  Etals".  Mais  le  texte  (art.  20 
par.  2)  continue  ainsi :  ,,Cependant  un  Etat 
peut  saisir  la  Cour  de  demandes  fondees  sur 
des  droits  qu'il  -fait  valoir  en  faveur  d'un  de 
ses  ressortissants  centre  un  autre  Etat."  Si  le 
texte  de  la  Commission  ne  reproduit  pas  cette 
mention,  on  ne  saurait  en  induire  qu'un  Etat 
ne  peut  soumettre  a  la  Cour  des  droits  qu'il 
ferait  valoir,  aux  termes  du  droit  des  gens,  en 
faveur  des  particuliers. 


II  est  certain  qu'un  Etat  ne  peut  prendre 
fait  et  cause  que  pour  ceux  au  regard  desquels 
il  a,  dans  les  relations  internationales,  droit  de 
protection :  en  cas  de  doute  la  Cour  decide. 

Les  dispositions  speciales  de  recents  traites 
prevoient  un  regime  special  de  protection  des 
droits  des  minorites.  Ces  droits  sont  places  sous 
la  protection  de  la  Societe  des  Nations.  En  cas 
de  differend  sur  leur  application,  un  Etat 
Membre  de  la  Societe  des  Nations  peut,  aux 
termes  de  ces  traites,  exercer  un  recours  juri- 
dictionnel  devant  la  Cour  de  Justice  de  1'article 
14  du  Pacte. 

Notre  Cour  a  done  competence. 


national   jurisdiction.    Should    this  jurisdiction 
be  our  Court  ? 

To  take  a  case  less  quoted  but  of  a  still 
more  delicate  nature,  could  an  individual,  who 
is  claimed  by  two  States  as  a  subject,  bring 
an  action  against  one  or  both  of  them  in  order 
to  obtain  a  decision  as  to  his  real  nationality 
with  regard  to  them?  These  problems  may  be 
interesting,  but  at  the  moment  they  are  pre- 
mature, because  they  tend  to  affect  the  sove- 
reignty, independence  and  even  existence  of 
States. 

The  Committee  was  unanimously  of  opinion 
that,  without  prejudice  to  any  subsequent 
development  of  the  Permanent  Court  of  Inter- 
national Justice,  for  the  moment  it  must  be 
given  a  basis  which,  though  restricted,  would, 
for  that  very  reason,  be  firmer  and  more 
substantial. 

The  Court  projected  by  Article  14  of  the 
Covenant  ,, shall  be  competent  to  hear  and 
determine  any  dispute  of  an  international 
character  which  the  parties  thereto  submit  to 
it".  In  the  opinion  of  the  Committee,  the 
„ parties"  cannot  be  private  individuals.  This 
answer,  which  was  given  in  1899  and  1907, 
and  which  was  evidently  intended  to  apply 
not  only  to  the  Court  of  Arbitration,  but  also 
to  the  Court  of  Arbitral  Justice,  was  expressly 
laid  down  in  the  Five-Power-Plan:  ,,The 
Court  shall  take  cognisance  only  of  inter-state 
litigation".  But  the  clause  (art.  20  par.  2) 
continues  as  follows:  „ Nevertheless  a  State  may 
lay  before  the  Court  a  suit  based  upon  rights 
which  it  claims  to  put  forward  on  behalf  of 
one  of  its  citizens  against  another  State". 
Though  the  present  text  does  not  definitely 
mention  this,  it  must  not  be  deduced  therefore, 
that  the  law  of  nations  does  not  authorise  a 
State  to  bring  an  action  before  the  Court  on 
behalf  of  private  individuals. 

It  is  certain  that  a  State  can  only  act  on 
behalf  of  those  over  whom  it  has  a  right  of 
protection  in  international  relations:  in  doubt- 
ful cases  the  Court  shall  decide. 

Special  provisions  in  recent  treaties  intro- 
duce a  special  method  of  protecting  the  rights 
of  minorities.  These  rights  are  put  under  the 
protection  of  the  League  of  Nations.  In  the 
event  of  disputes  as  to  their  application,  a  State 
which  is  a  Member  of  the  League  of  Nations 
may,  according  to  the  terms  of  these  treaties, 
appeal  to  the  jurisdiction  of  the  Court  of  Justice 
mentioned  in  Article  14  of  the  Covenant. 

Our  Court  therefore  is  competent  to  deal 
with  these  cases. 
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Elle  a  competence  egalement  dans  les  cas  ou 
les  traites  lui  donnent  1'appel  des  decisions 
rendues  par  les  commissions  fluviales  internatio- 
nales,  competence  egalement  dans  les  cas  pr6vus 
par  les  dispositions  relatives  a  la  constitution 
d'une  organisation  internationale  du  travail.  II 
eut  6te  facile  au  Comit6  d'6num6rer  tous  ces 
cas,  mais  elle  a  pens6  qu'il  6tait  inutile  de  les 
indiquer  en  detail. 

Article  31. 
La  Cour  connait  des  litiges  entre  Etats. 


It  is  also  competent  in  those  cases  in  which 
treaties  make  it  the  Court  of  Appeal  against 
the  decisions  of  the  International  River  Com- 
missions ;  it  is  also  competent  to  deal  with  the 
cases  mentioned  in  the  provisions  dealing  with 
the  formation  of  an  International  Labour  Organi- 
sation. It  would  have  been  easy  for  the  Com- 
mittee to  enumerate  all  these  cases,  but  it  was 
thought  unnecessary  to  indicate  them  in  detail. 

Article  31. 

The  Court  shall  have  jurisdiction  to  hear  and 
determine  suits  between  States. 


Si  la  Cour  est  ouverte  a  des  Etats  contre 
des  Etats,  est-ce  seulement  a  ceux  qui  sont 
actuellement  Membres  de  la  Societe  des  Nations  ? 
Par  une  exception,  qui  ne  peut  etre,  dans  la 
pens6e  de  tous,  que  temporaire,  les  Etats-Unis 
d'Amerique,  mentionn6s  au  Traite  de  Versailles 
parmi  les  Membres  originaires  de  la  Societe 
des  Nations,  ne  sont  pas  encore  entr6s  dans 
cette  Societe.  Signataires  du  Pacte  sans  1'avoir 
encore  ratifie,  ils  sont  dans  une  situation  sp^ciale. 
Une  semblable  situation  appelait  un  regime  par- 
ticulier:  la  Cour  leur  est  ouverte  sans  autres 
conditions  que  de  satisfaire  aux  prescriptions 
de  1'article  17,  qui,  pour  eux,  se  r6duiront 
certainement  £  prendre  une  part  aux  frais 
g6neraux  de  son  administration. 

Mais  la  situation  est  plus  delicate  pour  des 
Etats,  qui,  non  mentionnes  a  1' Annexe  au  Pacte 
de  la  Societ6  des  Nations,  n'ont  pas  encore 
donne  les  garanties  necessaires  pour  y  6tre  admis : 
Etats  qui  ne  sauraient  rester  ind6finiment  en 
dehors  d'une  Societe  ou,  d'avance,  leur  place 
est  marqu6e,  mais  qui,  cependant  n'y  ont  pas 
encore  ace£s.  Comme  on  ne  saurait  les  citer 
eux-m6mes,  devant  la  Cour,  il  est  clair  qu'ils 
ne  sauraient  citer,  sans  son  assentiment,  un 
autre  Etat,  mentionne  &  1'Annexe  au  Pacte, 
devant  cette  Cour. 

Mais  s'ils  sont  d'accord  avec  cet  Etat  pour 
venir  devant  la  Cour,  on  ne  saisit  pas  pourquoi 
celle-ci  ne  serait  pas  competente.  De  m6me,  si 
deux  Etats  non-mentionnes  au  Pacte  ont  un 
litige  entre  eux,  on  ne  voit  pas  pourquoi,  s'ils 
s'entendaient  pour  porter  leur  litige  devant  la 
Cour,  celle-ci  ne  serait  pas  aussi  competente. 

La  seule  reserve  que  les  circonstances  com- 
mandent  est  qu'en  pareil  cas  il  doit  appartenir 


Suits  may  be  brought  to  the  Court  by  States 
against  States;  does  this  mean  only  those  who  are 
actually  Members  of  the  League  of  Nations? 
Owing  to  exceptional  circumstances,  which  every 
one  believes  to  be  only  temporary,  the  United 
States  of  America  which  are  mentioned  in  the 
Treaty  of  Versailles  among  the  original  Members 
of  the  League  of  Nations,  have  not  yet  joined 
the  League ;  they  have  signed  the  Covenant, 
but  have  not  yet  ratified  it,  and  are  therefore 
in  an  exceptional  position.  Such  a  situation 
calls  for  special  treatment:  the  Court  is  to  be 
open  to  them  subject  only  to  the  condition 
that  the  provisions  of  art.  1 7  are  complied 
with,  but  in  their  case  this  condition  will  cer- 
tainly be  confined  to  taking  a  share  in  the 
general  expenses  of  administration. 

The  situation  is  much  more  difficult  in  the 
case  of  those  States  which  are  not  mentioned 
in  the  Annex  to  the  Covenant  of  the  League 
of  Nations  and  have  not  yet  given  the  guarantees 
required  of  them  before  admission.  These  States 
cannot  remain  indefinitely  outside  a  League,  in 
which  a  place  has  already  been  allotted  to  them, 
but  nevertheless  the}*  do  not  as  yet  possess  the 
right  of  access.  As  an  action  cannot  be  brought 
against  them  before  the  Court,  it  is  obvious 
that  they  cannot  bring  an  action  against  another 
State,  mentioned  in  the  Annex  to  the  Covenant, 
without  its  consent. 

But,  supposing  that  they  have  agreed  with 
such  a  State  to  submit  to  the  Court,  it  is  not 
clear  why  the  latter  should  not  have  jurisdiction. 
Similarly,  if  two  States  not  mentioned  in  the 
Covenant  have  a  dispute,  there  appears  to  be 
no  reason  why  the  Court  should  not  be  com- 
petent to  deal  with  the  case,  provided  that 
they  mutually  agree  to  submit  it  to  the  Court. 

The  only  condition  necessary  in  such  cases 
is  that  it  must  be  left  to  the  Council  to  decide 
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au  Conseil  de  determiner  &  quelles  conditions 
les  Etats  qui,  en  dehors  des  Etats-Unis,  ne 
seraient  pas  Membres  de  la  Societe  des  Nations, 
pourraient  venir  devant  la  Cour.  Cette  solution 
se  deduit  a  la  fois  des  principes  et  des  textes : 
des  principes, '  parce  qu'il  est  de  1'inte'ret  general 
de  la  paix  du  monde  de  favoriser  le  developpe- 
ment  de  la  justice  internationale  et  d'elargir 
le  cercle  d'action  de  la  Cour ;  des  textes,  parce 
que  1'article  17  du  Pacte  indique  lui-mejne  que 
les  modes  de  solution  des  differends  crees  par 
le  Pacte  sont  susceptibles  d'extension  a  des 
Etats  qui  ne  sont  pas  Membres  de  la  Societe 
des  Nations.  Mais  leur  situation  ne  saurait  etre 
ici  la  merne  que  celle  des  autres  Etats:  le 
Conseil  pourra  mettre  entre  eux  des  differences. 

Pour  mieux  ruarquer  la  difference  entre  le 
cas  de  1'Etat  signataire  du  Pacte  sans  1'avoir 
ratifie,  et  celui  des  Etats  qui  doivent,  pour  entrer 
dans  la  Society  des  Nations,  presenter  une 
demande  d'admission  formelle,  au  premier 
la  Cour  est  ouverte,  aux  autres  la  Cour  est 
accessible  ;  cette  nuance  de  mots  indique  que 
la  situation  des  seconds  n'est  pas  aussi  favorable 
que  celle  du  premier. 


Article  32. 

La  Cour  est  ouverte  aux  Etats  mentionnes  a 
I' Annexe  du  Pacte  et  a  ceux  qui '  seront  ulteri- 
eurement  entres  dans  la  Societe  des  Nations. 

Elle  est  accessible  aux  autres  Etats. 

Les  conditions  auxquelles  elte  est  ouverte  ou 
accessible  aux  Etats  qui  ne  sont  pas  Membres 
<de  la  Societe  des  Nations,  sont  regtees  par  le 
Conseil,  en  tenant  compte  de  V Article  17  du 
Pacte. 


under  what  conditions  those  States,  with  the 
exception  of  the  United  States,  which  are  not 
Members  of  the  League  of  Nations,  may  come 
before  the  Court.  This  solution  is  based  both 
on  principles  and  existing  provisions:  on  prin- 
ciples because  it  is  to  the  general  interest  of 
the  peace  of  the  world  to  extend  the  develop- 
ment of  the  international  jurisdiction,  and  to 
enlarge  the  Court's  sphere  of  action  ;  on  existing 
provisions,  because  Article  17  of  the  Covenant 
itself  indicates  that  the  methods  created  by 
the  Covenant  for  the  settlement  of  disputes 
may  be  extended  to  apply  to  States  which  are 
not  Members  of  the  League.  But  their  position 
cannot  be  quite  the  same  as  that  of  other  States. 
The  Council  must  be  able  to  make  a  distinc- 
tion between  them. 

In  order  to  distinguish  more  clearly  between 
those  States  which  have  signed  the  Covenant 
but  have  not  ratified  it,  and  those  States  which 
must,  before  admission  to  the  League  of  Nations 
submit  a  formal  request,  the  wording  used  in 
the  plan  states  that  the  Court  is  open  of  right 
to  the  former  and  is  accessible  to  the  latter. 
These  shades  of  meaning  are  intended  to 
indicate  that  the  latter  are  not  in  such  a 
favorable  position  as  the  former. 

Article  32. 

The  Court  shall  be  open  of  right  to  the  States 
mentioned  in  the  Annex  to  the  Covenant  and  to 
such  others  as  shall  subsequently  enter  the 
League  of  Nations. 

Other  States  may  have  access  to  it. 

The  conditions  under  which  the  Court  shall  be 
open  of  right  or  accessible  to  States  which  are 
not  Members  of  the  League  of  Nations  shall  be 
determined  by  the  Council  in  accordance  with 
Article  17  of  the  Covenant. 


Tandis  qu'un  particulier  peut,  de  piano,  citer 
son  adversaire  devant  une  Cour  de  Justice 
interne,  un  Etat  ne  le  peut,  devant  la  Cour  de 
Justice  internationale,  sans  que  le  differend  ait  ete 
1'objet  d'une  tentative  de  solution  amiable  par 
la  voie  diplomatique.  Le  droit  de  La  Haye 
reprend  ici  le  dessus  sur  le  droit  interne.  II 
serait  inadmissible  qu'un  Etat  cite  devant  la 
Cour,  directement,  un  autre  Etat,  sans  avoir  au 
prealable  essaye  de  r6soudre ,  a  1'amiable, 
1'affaire. 

Aux  termes  de  la  Convention  de  1899:  BLa 
justice  arbitrale  internationale  n'aspire  pas  a 


Whereas  in  national  law  a  private  citizen  may 
de  piano  bring  an  action  before  a  Court  of 
Justice,  a  State  cannot  bring  an  action  before 
the  Court  of  International  Justice,  until  an 
attempt  has  been  made  to  settle  the  dispute  by 
diplomatic  means.  In  this  respect,  the  Con- 
vention of  the  Hague  is  here  followed  rather 
than  the  system  of  national  law.  It  would  be 
inadmissible  for  a  State  to  bring  a  direct  action 
against  another  State  before  the  Court  without 
having  previously  attempted  to  settle  the  case 
by  friendly  means. 

In  the  words  of  the  Convention  of  1899: 
,,the  International  Jurisdiction  of  Arbitration 
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supplanter  les  negotiations  directes;  elles'applique 
aux  litiges  qui  n'ont  pas  6t6  r6solus  par  les 
voies  diplornatiques"  (article  16),  «aux  difl&rends 
internationaux,  qui  n'ont  pas  6t6  r6g!6s  par  la 
voie  diplomatique."  (Article  20.  Les  textescor- 
respondants  de  1907  sont  articles  18  et  41.) 

Cette  disposition,  qui  commando  toute  1'organi- 
sation  de  la  justice  arbitrale,  doit  dormner  de 
meme  1'organisation  de  la  Cour  Permaneute  de 
Justice  Internationale.  11  est  de  toute  sagesse 
qu'un  Etat  ne  puisse  §tre,  me'me  en  vertu 
d  une  convention  d'arbitrage  ant6rieure,  brus- 
quement  cit6  devant  la  Cour  Permanente  de 
Justice  Internationale.  Ce  serait  manquer  aux 
egards  que  mutuellement  les  Etats  se  doivent. 
Le  recours  au  juge  ne  doit  intervenir  que 
lorsque  tous  les  moyens  de  r6glement  amiables 
ont  6ttj  tenths.  Mais  il  ne  saurait  entrer  dans 
la  pensee  du  Cotnit6  de  donner  a  une  partie 
le  droit  d'eluder  la  juridiction  de  notre  Cour 
en  al!6guant  que  toute  esperance  de  r6glement 
par  la  voie  diplomatique  n 'est  pas  encore  perdue. 
En  pareil  cas,  c'est  il  la  Cour  qu'il  appartien- ' 
drait  de  statuer  sur  une  telle  exception  d'incom- 
p§tence.  Si,  d'autre  part,  il  advient  que  les 
parties,  tout  en  acceptant  de  confier  leur  litige 
a  la  juridiction  Internationale,  aient  de"sign6,  dans 
une  convention  ant6rieure,  une  autre  Cour,  ou 
toute  autre  juridiction  d'ordre  arbitral,  il  appar- 
tient  encore  a  la  partie  deTenderesse  de  con- 
tester  la  competence  de  la  Cour;  mais,  alors, 
c'est  6galement  a  la  Cour  qu'il  appartient  de 
decider  si  1'exception  est  fondee. 

Aprds  s'etre  assure  que  le  litige  a  6t6  1'objet 
d'une  tentative  de  re"glement  par  la  voie  diplo- 
matique et  qu'il  n'y  a  pas  d'autre  juridiction, 
qui,  d'apre"s  la  convention  des  parties,  soit  appli- 
cable £  la  circonstance,  la  Cour,  cette  verification 
faite  in  limine  litis,  statue,  sous  un  certain 
nombre  de  conditions ,  auxquelles  le  Comit6 
attache  une  toute  particulie're  importance. 

Article  33. 

Lorsqu'un  differend  surgit  entre  Etats,  qu'il  n'a 
pu  etre  regie  par  la  vole  diplomatique  et  que 
Von  n'est  pas  convenu  de  choisir  une  autre  juri- 
diction, la  partie  qui  se  pretend  lesee  peut  en 
saisir  la  Cour.  La  Cour,  apres  avoir  decide  s'il 
est  satisfait  aux  prescriptions  precedences,  statue 
sous  les  conditions  et  limitations  determinees  par 
Particle  siiivant. 


La   Conference   de   La  Haye  de  1907,  aprds 
avoir  constate1  1 'adhesion  de  plus  des  trois  quarts 


is  not  intended  to  replace  direct  negotiation  ; 
it  is  to  deal  with  disputes  which  diplomacy 
has  failed  to  settle,"  (Art.  16),  —  with  „ inter- 
national differences  which  it  has  not  been  possible 
to  settle  by  diplomacy."  (Art.  20.  The  correspond- 
ing texts  of  the  1907  convention  are  to  be 
found  in  Articles  18  and  41.) 

This  provision  which  is  a  dominating  factor 
in  the  organisation  of  Jurisdiction  by  Arbitration 
must  also  be  the  main  factor  in  the  organisation 
of  the  Permanent  Court  of  International  Justice. 
It  would  not  be  wise  that  a  State  should  be 
subject  to  an  unforeseen  summons  before  the 
Permanent  Court  of  International  Justice,  even 
in  virtue  of  a  previous  Convention  of  Arbitration. 
Such  a  proceeding  would  fail  in  the  respect 
which  States  owe  to  each  other.  Appeal  to  the 
Court  should  not  be  made  until  all  means  of 
friendly  settlement  have  been  tried.  But  the 
Committee  did  not  intend  to  enable  a  party  to 
avoid  the  jurisdiction  of  the  Court  by  alleging 
that  there  was  still  some  hope  of  settlement 
by  diplomatic  means.  In  such  a  case  it  is  for 
the  Court  to  decide  whether  it  has  jurisdiction. 
On  the  other  hand,  supposing  that  the  parties, 
though  they  have  agreed  to  submit  their  case 
to  an  international  jurisdiction,  have  in  a 
previous  convention  selected  another  Court  or 
any  other  jurisdiction  of  the  nature  of  a  tribunal 
of  arbitration,  it  also  falls  to  the  defendant 
party  to  dispute  the  competence  of  the  Court ; 
in  this  case  also  it  is  for  the  Court  to  decide 
whether  the  objection  is  to  be  upheld. 

The  Court,  after  satisfying  itself  in  limine 
litis  that  an  attempt  has  been  made  to  settle 
the  case  by  diplomatic  means,  and  that  no 
agreement  exists  between  the  parties,  in  virtue 
of  which  the  case  should  be  submitted  to  ano- 
ther jurisdiction,  shall  deliver  judgment  under 
certain  conditions  to  which  the  Committee 
attach  special  importance. 

Article  33. 

When  a  dispute  has  arisen  between  States,  and 
it  has  been  found  impossible  to  settle  it  by  diplo- 
matic means,  and  no  agreement  has  been  made 
to  choose  another  jurisdiction,  the  party  com- 
plaining may  bring  the  case  before  the  Court. 
The  Court  shall,  first  of  atl,  decide  whether  the 
preceding  conditions  have  been  compiled  with; 
if  so,  it  shall  hear  and  determine  the  dispute 
according  to  the  terms  and  within  the  limits  of 
the  next  Article. 

The  Conference  of  the  Hague  of  1907,  after 
recording  the  fact  that  more  than  three  quarters 
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des  Etats  represented  a  un  projet  de  traite  d'ar- 
bitrage  universel,  avait  adopte  la  resolution 
suivante : 

BLa  Conference  est  unanirne : 

1°  a  reconnaltre  le  principe  de  1'arbitrage 
obligatoire ; 

2°  a  declarer  que  certains  diffe  rends,  et  notam- 
ment  ceux  relatifs  a  1'interpretation  et  a  1'appli- 
cation  des  stipulations  et  conventions  interna- 
tionales,  sont  susceptibles  d'etre  soumis  a 
1'arbitrage  obligatoire,  sans  aucune  restriction." 

Au  moment  ou  tous  les  Etats  vont  constituer 
une  Cour  Permanente  de  Justice  Internationale, 
il  est  necessaire  qu'ils  fassent  un  pas  important 
dans  la  voie  si  remarquablement  tracee  par  la 
Conference  de  1907. 

L'article  34  declare  en  consequence  qu'entre 
Etats,  Membres  de  la  Society  des  Nations,  la 
Cour  statue  sans  convention  speciale  sur  les 
diflerends  d'ordre  juridique,  qu'il  definit  en 
reproduisant  les  specifications  de  1'article  13  du 
Pacte.  II  n'est  pas  question  de  lier  les  Etats 
par  1'arbitrage  obligatoire  sans  leur  assentiment, 
La  competence  arbitrale  ne  peut  naitre  que 
d'une  convention.  La  convention  qui  etablit 
ici  1'arbitrage  obligatoire  est  le  stutut  qui  or- 
ganise la  Cour.  • 

Independainment  des  litiges  d'ordre  juridique, 
qui  relevent  ainsi  de  1'arbitrage  obligatoire, 
tous  differends,  de  quelque  nature  qu'il  soient, 
peuvent  £tre  portes  a  la  Cour  en  vertu  d'une 
convention,  soit  g6n6rale,  soit  speciale,  des  parties. 

En  cas  de  contestation  sur  le  point  de  savoir 
si  la  question  rentre  dans  1'une  des  categories 
ci-dessus  vis6es,  la  Cour  decide.  Telle  est  la 
solution  de  1'article  34. 

Un  membre  du  Comit6  a  exprime  ici  une 
reserve  formelle.  Pour  lui  le  Comite  ne  tient 
pas  de  son  mandat  le  droit  de  proposer  des 
modifications  au  Pacte,  mais  doit  simplement 
renvoyer  aux  termes  de  1'article  14  qui  lui 
paralt  parfaitement  clair.  D'autre  part,  a  son 
avis,  le  moment  n'est  pas  venu  de  realiser  line 
telle  r6forme,  qu'il  juge  prematur6e. 

Un  autre  membre  du  Comitg  dSclara  qu'il 
eut  pref6re,  pour  uri  motif  d'opportunit6,  la 
disjonction  des  dispositions  concernant  la  com- 
petence de  celles  qui  ont  trait  a  1'organisation 
de  la  Cour. 

Le  Comite  n'a  pas  cru  devoir  partager  ni 
1'une,  ni  1'autre  de  ces  deux  opinions.  Non 
seulement  ii  est  clair  que  le  statut  organique 
de  la  Cour  peut  attribuer  a  la  Cour  telle  com- 


of  the  States  represented  had  given  their  adhe- 
rence   to  a  draft  of  a  treaty  of  universal  arbi- 
tration,   adopted    the  following  resolution : 
,,The  Conference  is  unanimous  : 

1.  In    admitting    the  principle  of  obligatory 
arbitration ; 

2.  In  declaring  that  certain  disputes,  in  par- 
ticular those  relating  to  the  interpretation 
and  application  of  the  provisions  of  inter- 
national agreements,  be  submitted  to  obli- 
gatory arbitration  without  any  restriction." 

In  constituting  a  Permanent  Court  of  Inter- 
national Justice  the  States  must  take  an  impor- 
tant step  in  the  direction  so  well  indicated 
by  the  Conference  of  1907. 

Article  34  consequently  lays  down  that  the 
Court  may  hear  and  determine,  without  any 
special  convention,  disputes  between  States  which 
are  Members  of  the  League  of  Nations  if  such 
disputes  are  of  a  legal  nature  ;  this  Article  defines 
them  in  the  terms  of  Article  13  of  the  Covenant. 
There  is  no  question  of  binding  States  to  submit 
to  arbitration  without  their  consent.  The  com- 
petence of  arbitral  jurisdiction  is  dependent 
upon  the  existence  of  a  convention.  In  this  case 
the  convention  establishing  compulsory  arbi- 
tration is  the  constituent  Statute  of  the  Court. 

Apart  from  cases  of  a  legal  nature  to  which 
compulsory  arbitration  is  applicable  in  this 
way,  all  disputes  of  any  kind  may  be  brought 
before  the  Court  by  virtue  of  a  general  or 
special  convention  between  the  parties. 

In  the  event  of  a  dispute  as  to  whether  the 
question  falls  under  one  of  the  categories  refer- 
red to  above,  the  Court  decides.  This  is  the 
solution  given  by  Article  34. 

One  member  of  the  Committee  made  an 
explicit  reservation  on  this  subject.  In  his 
opinion,  the  Committee's  mandate  did  not  give 
it  the  right  to  propose  alterations  in  the  Cove- 
nant ;  it  should  simply  refer  to  Article  14,  which 
he  thought  was  perfectly  clear.  Further,  he 
thought  that  the  time  had  not  yet  come  for 
the  realisation  of  such  a  reform,  which  he  con- 
sidered premature. 

Another  member  of  the  Committee  stated 
that,  on  the  ground  of  expediency,  he  would 
have  preferred  that  the  provisions  affecting 
competence  should  be  separated  from  those 
dealing  with  the  organisation  of  the  Court. 

The  Committee  did  not  share  either  of  these 
opinions.  Not  only  is  it  obvious  that  the  con- 
stituent Statute  of  the  Court  can  confer  upon 
it  the  degree  of  competence,  which  the  States 
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petence  que  les  Etats,  auteurs  de  ce  statut, 
entendent  lui  donner,  mais.  de  1'avis  de  la 
majorit6  du  Comite,  une  telle  attribution  de 
competence,  bien  qu'elle  ne  soit  peut-etre  pas 
rigoureusement  conforme  aux  termes  du  Pacte, 
est  dans  un  tel  accord  avec  son  esprit  qu'on 
ne  comprendrait  pas  qu'au  moment  d 'organiser 
definitivement  la  Cour  on  n'achevat  pas,  par 
ce  dernier  trait,  le  progres  qu'elle  apporte. 

Une  opinion  s'est  fait  jour  au  sein  du  Comite, 
d'apres  laquelle,  conform6ment  a  Particle  14  du 
Pacte,  la  Cour  pouvait  etre  saisie,  non  paries 
^parties",  mais  par  une  seule  npartie",  le  mot 
„  parties"  etant  pris  ici  dans  son  sens  le  plus 
general,  comme  exprimant  non  seulement  toutes 
les  parties,  mais  chacune  d'elles.  Et,  si  cette 
interpretation,  restreinte  &  1'un  des  membres  du 
Comite,  put  sembler  aux  autres  excessive,  la 
majorite  reconnut  cependant  qu'a  son  avis  les 
Etats qui  forment  la  Societe  des  Nations,  doivent, 
en  constituant  la  ('our,  lui  donner  competence 
dans  le  cas  de  litiges  d'ordre  juridique,  sans 
autre  convention  que  le  statut  qui  organise  la 
Cour. 

Non  seulement  une  telle  reforme  est  au  pou- 
voir  des  Etats  qui  cr6ent  la  Cour,  mais  elle 
n'est  pas  etrangere  a  1'article  13  du  Pacte.  De 
cet  article  il  suit  qu'il  y  a  des  cas  ou  les  Etats 
sont  tenus  a  se  soumettre  a  1'arbitrage: 

,,Les  Membres  de  la  Societ6  conviennent  que  s'il 
e'el^ve  entre  eux  un  differend  susceptible,  a  leur  avis, 
d'une  solution  arbitrale  et  si  ce  difle"rend  ne  peut  se 
re"gler  de  facon  satisfaisante  par  la  voie  diplomatique, 
la  question  sera  soumise  intSgralement  &  1'arbitrage. 

,,Parmi  ceux  qui  sont  ge"ne"ralement  susceptibles  de 
solution  arbitrale,  on  declare  tels  les  diflferends  relatifs 
a  l'interpre"tation  d'un  traite",  &  tout  point  de  droit 
international,  a  la  re"alit6  de  tout  fait  qui,  s'il  6tait 
etebli,  constituerait  la  rupture  d'un  engagement  inter- 
national, ou  a  1'etendue  ou  &  la  nature  de  la  repara- 
tion due  pour  une  telle  rupture." 

Les  mots  ,,a  leur  avis"  semblent  affaiblirces 
termes.  Mais  on  doit  supposer  la  bonne  foi  des 
Etats  en  cause.  Le  mot  Bgen6ralement"  att£nue 
encore  la  force  de  I'id6e.  Mais  il  n'endemeure 
pas  moins  qu'en  vertu  de  1'article  13  les  Etats 
sont  convenus  de  se  soumettre  a  1 'arbitrage 
obligatoire,  dans  un  certain  nombre  de  cas. 
Comme  ces  dispositions  ne  sont  pas  nouvelles, 
mais  trouvent  dans  la  resolution  de  1907  une 
base,  ce  n'est  pas  de  la  part  du  Comite  d6passer 
son  mandat,  c'est  au  contraire  1'accomplir,  en 
conformite  de  1'intention  du  Pacte  et  de  1'esprit 


drawing  up  the  Statute,  wish  to  give  it,  but 
also,  in  the  opinion  of  the  majority  of  the 
Committee,  the  grant  of  such  powers,  though 
perhaps  not  strictly  in  accordance  with  the 
letter  of  the  Covenant,  follows  its  spirit  so 
exactly  that  it  would  seem  a  great  pity,  now 
that  the  Court  is  being  definitely  organised, 
not  to  complete  the  progress  made  by  this  last 
provision. 

Within  the  Committee  the  opinion  was  ex- 
pressed that,  according  to  Article  14  of  the 
Covenant,  a  case  could  be  submitted  to  the 
Court,  by  one  "party"  only  and  not  necessarily  by 
the  "parties";  this  idea  was  based  on  the  notion 
that  the  word  "parties"  was  used  in  its  general 
sense  and  included  not  only  "all  the  parties" 
but  also  "each  party".  Though  this  interpi'e- 
tation  which  was  limited  to  one  member  of 
the  Committee,  seemed  too  drastic  to  the  others, 
the  majority  recognised  that  the  States  forming 
the  League  of  Nations,  in  constituting  the  Court, 
must  give  it  a  competence  in  cases  of  a  legal 
nature,  without  any  convention  other  than  the 
constituent  Statute  of  the  Court. 

Not  only  is  such  a  reform  within  the  powers 
of  the  States  creating  the  Court,  but  it  is  im- 
plied in  Art.  13  of  the  Covenant.  It  follows 
from  that  Article  that  there  are  cases  in  which 
States  are  bound  to  submit  to  Arbitration. 

"The  members  of  the  League  agree  that  whenever 
any  dispute  shall  arise  between  them  which  they 
recognise  to  be  suitable  for  submission  to  arbitration 
and  which  cannot  be  satisfactorily  settled  by  diplo- 
macy, they  will  submit  the  whole  subject-matter  to 
arbitration. 

"Disputes  as  to  the  interpretation  of  a  treaty,  as  to 
any  question  of  international  law,  as  to  the  existence 
of  any  fact  which  if  established  would  constitute  a 
breach  of  any  international  obligation,  or  as  to  the 
extent  and  nature  of  the  reparation  to  be  made  for 
any  such  breach,  are  declared  to  be  among  those 
which  are  generally  suitable  for  submission  to  arbi- 
tration". 

The  words  "in  their  opinion"  seem  to  weaken 
these  provisions,  but  the  good  faith  of  States 
concerned  must  be  presumed.  The  word  "gene- 
rally" still  further  diminishes  the  force  of  the 
expression,  but  nevertheless  the  fact  remains 
that,  according  to  the  terms  of  Article  13,  the 
States  have  agreed  to  submit  to  compulsory 
arbitration  in  a  certain  number  of  cases.  As 
these  dispositions  are  not  new,  but  are  founded 
upon  the  resolution  adopted  in  1907,  the  Com- 
mittee is  not  going  beyond  its  mandate;  on 
the  contrary,  it  is  fulfilling  it  as  intended  by 
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de  La  Haye,  que  de  donner  a  la  Cour  une 
competence  qui  releve  du  consentement  pr6a- 
lable  des  Etats,  auteurs  du  Statut  d 'organisation 
de  la  Cour. 

Article  34. 

Entre  Etats  Membres  de  la  Societe  des  Na- 
tions la  Cour  statue  sans  convention  speciale  sur 
les  differends  d'ordre  juridique,  qui  ont  pour 
objet: 

a.  ^interpretation  d'un  traite; 

b.  tout  point  de  droit  international; 

c.  la  realite  de  tout  fait,  qui,   s'il  etait  etabli, 
constituerait  la  violation  d'un  engagement  inter- 
national; 

d.  la  nature  ou  I'etendue  de  la  reparation  due 
pour  la  rupture  d'un  engagement  international; 

e.  I' interpretation    d'une    sentence  rendue  par 
la  Cour. 

La  Cour  connalt  egalement  de  tous  differends, 
de  quelque  nature  qu'ils  soient,  qui  lui  sont  sou- 
mis  par  la  convention  soit  generale,  soit  speciale 
des  parties. 

En  cos  de  contestation  sur  le  point  de  savoir 
si  un  differend  rentre  dans  les  categories  ci^dessus 
visees,  la  Cour  decide. 


Dans  les  limites  de  cette  competence,  comment 
la  Cour  de  justice  procedera-t-elle  ? 

La  Convention  de  La  Haye  relative  a  la  Cour 
Internationale  des  Prises  (18  Octobre  1907)  avait 
pris  soin  d'etablir  en  son  article  7 : 

,,A  deYaut  de  stipulations  expresses,  la  Cour  appli- 
que les  regies  de  droit  international.  Si  des  regies 
generalement  reconnues  n'existent  pas,  la  Cour  statue 
d'apres  les  principes  g6neraux  de  la  justice  et  de 
1'equite." 

II  ne  pouvait  e"tre  question  de  donner  Une 
base  aussi  large  aux  decisions  de  la  Cour. 
S'inspirant  de  1'article  7  de  la  Convention  de 
La  Haye,  pour  fixer  en  ordre  successif  les  regies 
de  droit  applicables,  le  texte  indique  que  la  Cour 
doit  appliquer  d'abord  les  rdgles  conventionnelles, 
ensuite,  a  defaut  de  conventions,  soit  gen^rales, 
soit  speciales,  la  coutume  Internationale  dont 
la  continuite  atteste  une  pratique  commune, 
ulterieurement  les  principes  gen^raux  du  droit 
reconnus  par  les  nations  civilisees,  enfin  les 
decisions  judiciaires  et  la  doctrine  des  publicistes 
les  plus  qualifies  des  differentes  nations,  en  tant 
que  rnoyens  auxiliaires  de  la  determination  des 
rdgles  de  droit. 


the  Covenant,  and  in  the  spirit  of  the  Confe- 
rences of  the  Hague,  by  giving  the  Court  a 
competence  based  on  the  previous  consent  of 
the  States  responsible  for  the  constituent  Statute 
of  the  Court. 

Article  34. 

Between  States  which  are  Members  of  the 
League  of  Nations,  the  Court  shall  have  juris- 
diction (and  this  without  any  special  conven- 
tion giving  it  jurisdiction)  to  hear  and  determine 
cases  of  a  legal  nature,  concerning: 

a.  the  interpretation  of  a  treaty; 

b.  any  question  of  international  lari; 

c.  the   existence   of  any  fact   which,   if  esta- 
blished,  would  constitute  a  breach  of  an  inter- 
national obligation; 

d.  the    nature    or   extent  of  reparation  to  be 
made  for    the   breach  of  an  international  obli- 
gation; 

e.  the  interpretation  of  a  sentence  passed  by 
the  Court. 

The  Court  shall  also  take  cognisance  of  all 
disputes  of  any  kind  which  may  be  submitted 
to  it  by  a  general  or  particular  convention 
between  the  parties. 

In  the  event  of  a  dispute  as  to  whether  a 
certain  case  comes  within  any  of  the  categories 
above  mentioned,  the  matter  shall  be  settled  by 
the  decision  of  the  Court. 

What  rules  are  to  be  applied  by  the  Court 
of  Justice  within  the  limits  of  this  competence? 

The  Hague  Convention  relative  to  the  creation 

of   an    International    Prize    Court    (18  October 

1907),    explicitly   laid  down  in  Article  7  that: 

,,In  the  absence  of  such  provisions,  the  Court  shall 

apply  the  rules  of  International  Law.  If  no  generally 

recognised  rule  exists,  the  Court  shall  give  judgment 

in   accordance   with    the  general  principles  of  justice 

and  equity." 

There  can  be  no  question  of  giving  such  an 
unrestricted  field  to  the  decisions  of  the  Court. 
The  wording  adopted,  which  is  based  on  Article 
7  of  the  Hague  Convention  and  lays  down  an 
order  in  which  the  rules  of  law  are  to  be  applied, 
states  that  the  Court  is  to  apply,  firstly,  the 
rules  embodied  in  conventions;  secondly,  in 
the  absence  of  general  or  special  conventions, 
international  custom  in  so  far  as  its  continuity 
proves  a  common  usage ;  thirdly,  the  general 
principles  of  law  recognized  by  civilised  nations ; 
fourthly,  judicial  decisions  and  the  teachings  of 
the  most  highly  qualified  publicists  of  the  various 
nations,  as  subsidiary  means  of  determining  the 
rules  of  law. 
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Article  35. 

Dans  les  limites  de  sa  competence,  telte  qu'elle 
est  determin^e  par  Varticle  34,  la  Cour  applique 
en  ordre  successif: 

7°.  les  conventions  Internationales  soit  gene- 
rales,  soit  speciales,  etablissant  des  regies  ex- 
pressement  reconnues  par  les  Etats  en  litige; 

2°.  la  coutume  Internationale,  attestation  d'une 
pratique  commune  acceptee  comme  loi; 

3°.  les  principes  generaux  de  droit  reconnus  par 
les  nations  civilisees; 

4°.  les  decisions  judiciaires  et  la  doctrine  des 
publicistes  les  ptus  qualifies  "des  differentes  na- 
tions, comme  moyens  auxiliaires  de  determina- 
tion des  regies  de  droit. 


Article  35. 

The  Court  shall,  within  the  limits  of  its  juris- 
diction as  defined  in  Article  34,  apply  in  the  order 
following: 

7°.  international  conventions,  whether  general 
or  'particular,  establishing  rules  expressly  recog- 
nised by  the  contesting  States; 

2°.  international  custom,  as  evidence  of  a  gene- 
ral practice,  which  is  accepted  as  law; 

3°.  the  general  principles  of  law  recognised  by 
civilised  nations; 

4°.  judicial  decisions  and  the  teachings  of  the 
most  highly  qualified  publicists  of  the  various 
nations,  as  subsidiary  means  for  the  determi- 
nation of  rules  of  law. 


Compe'tente  pour  statuer  a  la  demande  des 
Etats  entre  lesquels  il  existe  un  diff^rend,  la 
Cour  Test  encore,  hors  du  cadre  de  sa  compe'- 
tence  judiciaire,  pour  ndonner  des  avis  consul- 
tatifs  sur  tout  point,  ou  tout  diffSrend,  dont 
la  saisit  le  Conseil  et  1'Assemblee".  II  est  clair 
que  ce  differend,  ne  pent  6tre  que  d'ordre  in- 
ternational :  c'est  la  disposition  formelle  de 
1'article  14  du  Pacte. 

Dans  les  deux  cas,  la  Cour,  saisie,  soit  par 
le  Conseil,  soit  par  1'Assemblee,  ne  donne 
qu'un  avis  consultatif  dont  ensuite  il  appartient, 
soit  au  Conseil,  soit  a  1'Assemblee,  de  s'ap- 
proprier  les  termes  et  de  d6duire  les  conse- 
quences. Tandis  que  la  decision  de  la  Cour, 
dument  saisie  par  la  partie,  a  caractere  obliga- 
toire  et  force  de  chose  jug6e,  il  n'en  est  pas 
de  meme  de  la  decision  qu'elle  donne  sur  renvoi 
du  Conseil  ou  de  1'Assemblee:  ici  elle  ne  juge 
plus,  elle  consulte. 

Cette  consultation  se  pr6sente-t-elle  en  dehors 
de  tout  differend  actuellement  n6?  Alors,  comme 
la  question  est  ensuite  susceptible  d'etre  judici- 
airement  posee  devant  la  Cour,  soit  a  raison  de 
sa  nature,  soit  a  raison  de  1'assentiment  special 
des  parties,  il  importe  que  la  Cour  se  forme  de 
telle  maniere  que  la  solution  donne"e  in  abstracto 
sur  la  question  theorique  ne  restreigne  pas  son 
libre  pouvoir  de  statuer,  lorsque  le  problem e 
reviendra  devant  elle,  non  plus  en  theorie,  mais 
en  pratique,  non  plus  d'une  maniere  abstraite, 
mais  dans  une  espe"ce  concrete.  Par  cela  me"me 
que  1'avis  de  la  Cour  aura  6t6  in  abstracto  pure- 
ment  consultatif,  il  importe  qu'au  moment  ou 
1'affaire  vient  devant  elle  in  concrete,  la  Cour 
ne  soit  pas  Ii6e  par  1'opinion  pr6cedemment 


The  Court  is  not  only  competent  to  hear 
and  determine  cases  at  the  request  of  States 
between  whom  a  dispute  exists,  but  also,  and 
apart  from  its  judicial  competence,  to  "give 
an  advisory  opinion  upon  any  dispute  or 
question  referred  to  it  by  the  Council  or  by 
the  Assembly."  It  is  obvious  that  such  a  dispute 
can  only  be  of  an  international  nature.  This 
is  expressly  laid  down  in  Article  14  of  the 
Covenant 

In  both  cases,  the  Court,  acting  on  the  request 
of  the  Council  or  the  Assembly,  only  gives  an 
advisory  opinion  which  it  is  for  the  Council 
or  the  Assembly  to  adopt  and  of  which  they 
must  deduce  the  consequences.  Whereas  a  jud- 
gment of  the  Court,  following  upon  an  action 
Drought  by  a  party,  is  binding  and  has  the 
force  of  res  judicata,  this  is  not  so  in  the 
case  of  a  decision  given  upon  a  point  referred 
to  it  by  the  Council  or  by  the  Assembly.  In 
this  case  the  Court  does  not  pass  judgment, 
it  merely  advises. 

If  an  advisory  opinion  is  to  be  given  which 
does  not  refer  to  any  actually  existing  dispute,  as 
the  question  may  subsequently  be  brought 
before  the  Court  in  its  judicial  capacity,  either 
on  account  of  its  character,  or  because  the 
parties  make  a  special  agreement  to  that  effect, 
the  Court  must  be  so  constituted  that  the 
opinion  given  in  the  abstract  upon  the  theore- 
tical question,  does  not  restrict  the  freedom  of  its 
decision,  should  the  question  come  before  it 
later  in  practice  and  no  longer  as  a  theoretical 
problem,  as  a  concrete  case  and  not  merely 
in  the  abstract.  As  the  opinion  by  the  Court 
in  abstracto  is  simply  advisory,  the  Court  must 
not  be  bound  by  this  opinion,  should  the  question 
come  before  it  as  a  concrete  case ;  otherwise  the 
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exprimee  par  elle:  sans  quoi  1'avis  ne  serait 
plus  consultatif.  Pour  eviter  de  mettre  la  Cour 
<lans  1'obligation  ou  de  se  contredire  ou  de  se 
repeter,  il  importe  de  la  constituer  d'une  ma- 
niere  differente,  et,  pour  cela,  de  la  reduire,  pour 
1'exercice  de  cette  attribution,  a  quelques-uns 
seulement  de  ses  membres,  3  a  5,  suivant  1'es- 
timation  de  son  reglement  interieur. 

Mais  il  peut  arriver  que  le  differend  renvoye, 
soit  par  le  Conseil,  soit  par  1'Assemblee,  ait  le 
caractere  d'un  veritable  litige,  parce  qu'il  s'agit 
d'un  differend  actuellement  ne\  Ce  diffe~rend  n'est 
pas  soumis  par  les  parties  a  1'arbitrage,  soit  de 
la  Cour,  soit  de  tout  autre  mode  de  justice 
Internationale,  mais,  cependant,  il  presente  un 
caracte"re  tel  que  sa  solution  par  la  voie  judi- 
ciaire  Internationale  est,  incontestablement,  la 
meilleure.  II  se  peut  me'me  qu'il  s'agisse  d'une 
affaire  qui  presente,  de  sa  nature,  le  caracteTe 
d'ordre  juridique  qui  determine  le  recours  a 
1'arbitrage,  mais  que  les  parties,  d'un  commun 
accord,  s'entendent  pour  le  transferor  de  la  pro- 
c6dure  j  udiciaire  qui,  naturellement,  lui  convient, 
a  la  procedure  conciliatrice  qui,  a  des  combi- 
naisons  plus  souples,  joint  1'avantage,  pour  les 
parties,  de  substituer  1'exigence  d'une  decision 
a  1'unanimite  dans  le  Conseil  ou  a  la  majorit6 
speciale  de  1'article  15  du  Pacte  dans  I'Assemblee, 
a  la  majorit§  de  1'article  54  du  projet  dans  la 
Cour.  Pour  eviter  ce  resultat,  les  parties  peuvent 
Stre  tentees  d'alterer,  d'un  commun  accord, 
le  veritable  caractere  de  leur  differend.  Dans 
ce  cas,  il  importe  que  le  Conseil  puisse  lui 
restituer  sa  veritable  nature,  en  le  renvoyant 
a  la  Cour.  SanS  doute  celle-ci  ne  peut  etre 
judiciairement  saisie  que  par  les  parties,  non  par 
le  Conseil  ni  I'Assemblee.  Mais,  si  les  parties 
ont  decide  de  saisir  le  Conseil  ou  I'Assemblee, 
elles  n'ont  pas  a  s'Stonner  que  la  Cour  puisse 
connaitre  de  1'affaire  sur  renvoi  du  Conseil  ou 
de  I'Assemblee.  Cela  ne  donnera  pas  a  1'avis  de 
la  Cour  force  de  chose  jug6e  obligatoire  entre 
les  deux  parties.  Mais  la  decision  de  la  Cour 
n'en  aura  pas  moins  la  valeur  morale  qui 
s'attache  a  tous  ses  arre"ts  et,  si  le  Conseil  ou 
I'Assemblee  se  1'approprient,  elle  aura  sur  1'opi- 
nion  publique  le  meme  heureux  effet.  Desl'instant 
qu'il  s'agit  d'un  differend  actuellement  116,  la  Cour 
devra  done  statuer  de  la  me'me  maniere  que 
s'il  s'agiseait  d'un  litige  porte  devant  elle,  c'est- 
a-dire  en  laissant  monter,  a  la  demande  des 
parties,  un  juge  de  leur  nationality  sur  le  siege, 
et  en  permettant  aux  parties  de  faire  valoir  les 
preuves  et  moyens  de  la  rneme  manie"re  que  dans 
inn;  affaire  portee  directement  devant  elle  par 
les  plaideurs. 


opinion  ceases  to  be  advisory.  In  order  to  avoid 
the  possibility  of  the  Court  being  forced  to 
contradict  or  repeat  itself,  it  must  be  differently 
constituted,  and  consequently  reduced,  for  the 
performance  of  this  function,  to  a  smaller 
number,  say  from  3  to  5  of  its  members,  as 
may  be  decided  in  the  rules  of  Court. 

It  may,  however,  happen  that  the  dispute 
referred  to  the  Court  by  the  Council  or  by  the 
Assembly  is  of  the  nature  of  an  actual  case, 
since  it  concerns  a  dispute  wich  actually  exists. 
This  dispute  has  not  been  submitted  by  the 
parties  to  arbitration  either  by  the  Court  or  by 
any  other  international  tribunal,  but,  nevertheless, 
it  is  of  such  a  nature  that  the  best  method  of 
solving  it  is,  undoubtedly,  by  an  international 
judicial  procedure.  It  may  even  happen  that  the 
case  in  question  is  of  a  legal  nature  and  should 
therefore  be  submitted  to  arbitration,  but  that 
the  parties  mutually  agree  to  transfer  it  from 
the  judicial  procedure  which  ought  normally  to 
be  applied  to  it,  to  a  procedure  of  conciliation 
which,  in  addition  to  its  greater  adaptability, 
offers  to  the  parties  the  advantage  of  requiring 
a  unanimous  decision  in  the  Council  or  a  de- 
cision by  the  majority  in  the  Assembly,  as  pro- 
vided in  Article  15  of  the  Covenant,  instead  of 
a  decision  by  the  majority  in  the  Court,  as  laid 
down  in  Article  54  of  the  Scheme.  To  avoid  the 
possibility  of  the  latter,  the  parties  may  be  tempted 
to  alter  the  real  character  of  their  dispute,  by 
mutual  agreement.  Under  such  circumstances  the 
Council  should  be  able  to  re-establish  the  true 
character  of  the  case  and  send  it  to  the  Court.  Of 
course  the  Court  can  only  take  judicial  cognisance 
of  a  case  brought  by  the  contesting  parties,  and 
not  by  the  Council  or  Assembly;  but  if  the  parties 
have  decided  to  bring  it  before  the  Council  or 
Assembly,  they  must  not  be  surprised  if  the 
Council  or  Assembly  refer  the  case  to  the  Court. 
The  advisory  opinion  given  by  the  Court,  under 
such  circumstances,  would  not  have  the  force  of  a 
sentence  binding  upon  the  two  parties.  But  the 
Court's  decision  would  nevertheless  have  the  moral 
force  attaching  to  all  its  decisions ;  and,  if  the 
Council  or  Assembly  adopt  it,  it  would  have  the 
same  wholesome  effect  on  public  opinion.  When- 
ever therefore,  an  existing  dispute  is  in  question, 
the  Court  must  take  its  decision  in  the  same 
manner  as  if  an  action  had  actually  been  brought 
before  it,  that  is  to  say  a  judge  of  the  nationa- 
lity of  each  of  the  contesting  parties  must  be 
allowed  to  take  his  place  on  the  Bench,  if  the 
parties  request  it,  and  the  parties  must  be  allowed 
to  present  all  arguments  and  proofs  just  as  in  a 
case  brought  directly  before  the  Court  by  them. 
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Article  36. 

La  Cour  donne  son  avis  sur  tout  point  ou  tout 
different!  d'ordre  international  qui  lui  est  soumis 
par  le  Conseil  ou  par  FAssemblee. 

Lorsque  la  Cour  donne  son  avis  sur  un  point 
d'ordre  international  independamment  de  tout 
differend  actuellement  ne,  elle  constitue  une  Com- 
mission speclale  de  3  d  5  membres. 

Lorsqu'elle  donne  son  avis  sur  une  question  qui 
fait  Vobjet  d'un  differend  actuellement  ne,  elle 
statue  dans  les  memes  conditions  que  s'il  s'agis- 
sait  d'un  litige  porte  devant  elle. 


Article  36 

The  Court  shall  give  an  advisory  opinion  upon 
any  question  or  dispute  of  an  international  nature 
referred  to  it  by  the  Council  or  Assembly. 

When  the  Court  shall  give  an  opinion  on  a 
question  of  an  inter  national  nature  which  does 
not  refer  to  any  dispute  that  may  have  arisen, 
it  shall  appoint  a  special  Commission  of  from 
three  to  five  members. 

When  it  shall  give  an  opinion  upon  a  question 
which  forms  the  subject  of  an  existing  dispute, 
it  shall  do  so  under  the  same  conditions  as  if 
the  case  had  been  actually  submitted  to  it  for 
decision. 


III. 


III. 


PROCEDURE. 

La  premiere  question  &  resoudre  6tait  celle 
de  la  langue.  Cette  langue  ne  pouvait  varier 
d'espece  en  espece  au  gr6  des  circon stances ; 
elle  devait  rester  fixe,  identique  £l  elle-me'me. 
La  permanence  de  la  Cour  devait  s'affirmer 
dans  cette  permanence  de  la  langue.  Comment 
donner  aux  15  a  20  juges  de  la  Cour  la  pos- 
sibilit6,  pour  chacun,  de  s'exprimer  dans  une 
langue  diffi§rente  ?  Comment  admettre  que  les 
parties  puissent  venir  devant  le  juge  en  se 
servant  d'une  langue  qu'il  ne  comprendrait  pas? 
Une  Cour  de  tous  les  peuples  du  monde  fut 
ainsi  de  venue  une  Cour  de  toutes  les  langues. 
II  6tait  necessaire  de  faire  un  choix  entre 
les  langues,  d'en  designer  une  qui  fut  officielle- 
ment  la  langue  de  la  Cour. 

Le  frangais,  langue  des  Conferences  de  La 
Haye  de  1899  et  1907,  langue,  sauf  quand  les 
deux  parties  furent  toutes  deux  de  langue 
anglaise,  de  la  Cour  Permanente  d'Arbitrage 
de  La  Haye,  devenait  naturellement  la  langue 
de  la  Cour.  S'il  6tait  ainsi  de  la  Cour  Perma- 
nente d'Arbitrage,  forme'e  de  tribunaux  tem- 
poraires  dans  un  cadre  permanent,  a  plus  forte 
raison  devait-il  en  6tre  de  me'ine  d'une  Cour 
v6ritablement  permanente,  c'est-a-dire  oompose'e 
d'une  manie're  qui  doit  la  rendre,  d'une  fac.on 
constante,  identique  &  elle-meme. 

MDans  les  amendements  &  la  Convention  de 
1899"  (1907  art.  61),  e"crivait  en  son  rapport 
sur  la  Cour  de  Justice  Arbitrale  M.  James 
Brown  Scott,  nil  est  prevu  que  les  parties 
en  litige  determineront  la  langue  ou  les  lan- 
gues, dont  il  sera  fait  usage  dans  la  Cour 


PROCEDURE. 

The  first  question  to  be  settled  was  that  of 
the  language.  This  language  cannot  vary  from 
case  to  case  according  to  circumstances,  it 
must  be  fixed  and  invariable.  The  perma- 
nence of  the  language  must  be  an  outward 
sign  of  the  permanence  of  the  Court.  It  would 
be  absurd  to  allow  each  of  15  to  20  judges  to 
express  himself  in  a  different  language.  It  would 
be  impossible  to  allow  parties  to  come  before 
the  judges  and  use  a  language  that  they,  the 
judges,  did  not  understand.  A  Court  composed 
of  all  the  nations  of  the  World  would  thus  become 
a  Court  of  all  tongues.  It  was  imperative  there- 
fore, to  choose  one  language,  to  be  the  official 
language  of  the  Court. 

French,  which  was  the  language  used  by  the 
Hague  Conferences  of  1899  and  1907,  and, 
except  when  both  parties  were  of  English 
speaking  nationality,  that  of  the  Permanent  Court 
of  Arbitration  of  the  Hague,  naturally  became 
the  official  language  of  the  Court.  If  this  were; 
so  in  the  case  of  the  Permanent  Court  of 
Arbitration,  which  consists  of  temporary  tri- 
bunals drawn  from  a  permanent  list  of  mem- 
bers, there  is  much  stronger  reason  for  it  to 
be  so  in  the  case  of  a  really  permanent  Court, 
composed  in  such  a  way  that  it  is  bound  to 
remain  invariable. 

"In  the  amendments  to  the  Convention  of 
1899"  (1907  Art.  61),  Mr.  James  Brown 
Scott  wrote  in  his  report  on  the  Court 
of  Arbitral  Justice,  "it  is  provided  that  the 
parties  litigant  shall  determine  the  language 
or  languages  to  be  used  in  the  Court  of 


-  733  - 


d'Arbitrage.  Dans  une  Cour  Internationale, 
eomposee  d'un  grand  nombre  de  juges,  il  est 
evident  que  1'obligation  d'une  langue  particuliere 
pourrait  etre  fort  genante,  meme  pthiible  pour 
Jes  juges.  Les  parties  au  litige  devront  done 
accepter  la  langue  ou  les  langues  prescrites 
par  la  Cour." 

Mais,  de  manie"re  a  ne  pas  donner  a  cette 
reigle  un  caractere  trop  rigoureux,  qui  nuisit 
a  la  bonne  administration  de  la  j  ustice,  en  em- 
pe'chant  deux  parties  de  me"me  langage  d'em- 
ployer  devaut  la  Cour  une  langue  qui  eut  et§, 
par  ses  membres,  egalement  comprise,  il  fallait 
que  la  regie  gSnerale,  qui  fait  du  frangais  la 
langue  de  la  Cour,  put  fle'chir  quand  les  cir- 
constances  1'exigent.  C'est  a  la  Cour  qu'il  ap- 
partient  souverainement  d'en  decider.  Deux 
conditions  sont  seules  posees :  les  parties  doivent 
en  faire  la  demande;  la  Cour  doit  y  acquiescer. 
II  suffit,  ou  que  la  demande  des  parties  manque, 
ou  que  la  Cour  refuse,  pour  que  1'emploi,  tou- 
jours  exceptionnel,  d'une  autre  langue  ne 
soit  pas  ad  mis.  Cette  double  condition  etait 
posee  dans  le  projet  des  Cinq  Puissances.  Elle 
se  trouvait  de  meme  au  projet  anterieur  des 
trois  Puissances  du  Nord. 


Article  37. 
La  langue  de  la  Cour  est  le  fran^ais. 

La  Cour  petit,  a  la  demande  des  parties,  auto- 
riser  I'emploi  d'une  autre  langue  devant  elle. 


Cette  question  gene'rale  reglee,  la  Commission 
devait  determiner  de  quelle  manie"re  la  Cour 
est  saisie.  Ni  dans  la  Convention  de  1899, 
ni  dans  celle  de  1907  ne  se  trouvent  a  cet 
egard  de  dispositions  expresses. 

Dans  une  Cour  Permanente  d'Arbitrage,  simple 
cadre  de  tribunaux  temporaires,  tire's  par  le 
compromis  d'une  liste  d'arbitres,  toute  precision 
a  cet  egard  pouvait  sembler  inutile.  Preoccup6 
du  grand  probldme,  alors  non  resolu,  de  la 
<i''-ignation  des  juges,  le  projet  de  Cour  de  Justice 
Arbitrate  de  1907  n'avait  attache"  qu'une  inten- 
tion reduite  a  un  point  aussi  particulier. 


Mais,  des  1'instant  que  la  constitution  de  la 
Societe  des  Nations  permettait  la  creation  d'une 
Cour  vraiment  permanente,  de  tels  details  de- 
vaient  etre  directement  abord^s. 


Arbitration.  In  an  International  Court,  com- 
posed of  a  large  number  of  judges,  it  is  evident 
that  the  imposition  of  any  one  language  might 
greatly  embarrass  or  even  work  a  hardship  on 
the  judges.  The  parties  litigant  must  therefore 
accept  the  language  or  languages  prescribed  by 
the  Court." 

In  order,  however,  not  to  make  this  rule 
too  rigid,  thereby  possibly  affecting  adversely 
the  administration  of  Justice  by  preventing 
two  parties,  both  speaking  the  same  language, 
from  using  before  the  Court  a  language,  which 
might  be  equally  well  understood  by  the  mem- 
bers of  the  Court,  the  general  rule,  which  makes 
French  the  official  language,  must  be  subject  to 
exception  when  circumstances  require  it.  It  is 
for  the  Court  alone  to  give  a  decision  on  this 
point.  Two  conditions  only  are  laid  down :  the 
parties  must  make  a  request,  and  the  Court 
must  sanction  it.  The  employment  of  another 
language,  which  must  always  be  regarded  as 
exceptional,  will  not  be  admitted,  unless  the 
parties  request  it  and  the  Court  gives  its  sanction. 
This  twofold  condition  was  included  in  the  Five 
Powers  Plan.  It  was  also  contained  in  the 
previous  plan  of  the  three  Scandinavian  Powers 
in  exactly  the  same  terms. 

Article  37. 

The  official  language  of  the  Court  shall  be 
French. 

The  Court  may,  at  the  request  of  the  contesting 
parties,  authorise  another  language  to  be  used 
before  it. 


Having  settled  the  general  principles,  the 
Committee  had  to  determine  the  method  of 
bringing  an  action  before  the  Court.  There  is 
no  explicit  provision  dealing  with  this  point  in 
either  the  Convention  of  1899  or  that  of  1907. 

In  a  Permanent  Court  of  Arbitration,  which 
is  simply  a  framework  for  temporary  tribunals, 
chosen  by  a  special  agreement  (compromis) 
from  a  list  of  arbitrators,  any  definite  rule 
on  this  point  might  seem  unnecessary.  The 
project  for  the  Court  of  Arbitral  Justice  of  1907, 
owing  to  the  great  problem  of  the  method  of 
appointing  judges,  which  was  not  at  that  time 
solved,  only  gave  a  cursory  attention  to  a 
question  of  such  detail. 

Directly,  however,  the  constitution  of  the 
League  of  Nations  made  the  creation  of  a  really 
permanent  Court  possible,  such  details  had  to 
be  dealt  with. 
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Le  projet  des  trois  Puissances  du  Nord  (Art.  32) 
se  bornait  £  renvoyer  d'une  manidre  g6ne>ale 
au  rdglement  de  proc6dure  de  !a  Convention  de 
La  Haye  de  1907  et  du  projet  d'une  Cour  de 
Justice  Arbitrale,  pourvu  qu'il  n'en  fut  pas 
autrement  statin'-  dans  les  dispositions  qui  devaient 
suivre ;  mais,  comme  rien-ne  s'y  trouve  sur  la 
ruaniere  dont  est  saisie  la  Cour,  le  projet  des 
Cinq  Puissances  ne  manqua  pas  d'en  fixer  la 
manie're  (Art.  30). 

C'est  de  ce  texte  que  s'inspire  le  projet  du 
Comit6. 

La  Cour  est  saisie  par  une  declaration  ou  une 
requ&te  faite  au  Greffe. 

Cette  requete  determine  1'objet  du  diffSrend. 
,,L'objet",  terrae  juridique,  a  paru  plus  precis 
et  plus  utile,  au  point  de  vue  de  1'effet  de  la 
chose  jug6e,  que  la  ,, nature",  dont  parlait 
1'article  30  du  texte  des  Cinq  Puissances. 

Les  parties  doivent  etre  d6sign6es.  Mais  les 
conclusions  ne  sont  pas  encore  prises  dans  leur 
forme  definitive.  II  ne  s'agit  que  d'uue  indica- 
tion d'ordre  g6n§ral,  suffisante  pour  pr6ciser  le 
litige  et  permettre  a  1'instance  de  s'ouvrir.  Le 
Greffe,  qui  recoit  une  pareille  requSte,  la  fait 
connaitre  aux  int6ress6s,  c'est-a-dire  aux  parties, 
et,  eventuellement,  5,  toute  personne,  qui  pouvait 
avoir,  au  vu  de  cette  requete,  occasion  d'intef- 
venir,  suivant  une  precision  qui  sera  faite  plus 
tard  £  1'article  60.  Mais  tandis  qu'on  s'6tait 
demande,  au  sein  du  Comit6,  s'il  y  aurait  lieu, 
pour  le  Greffe,  de  donner  immecliatement  la 
plus  large  publicite,  fut-ce  par  voie  de  la  Presse, 
a  la  requAte,  il  apparut,  a  la  reflexion,  qu'il 
serait  imprudent  de  proc6der  ainsi.  Mais,  comme 
la  Cour  Permanente  de  Justice  Internationale 
est  une  institution  de  la  Soci6t6  des  Nations, 
que  cette  Soci6te,  suivant  la  lettre  me"me  du 
Pacte,  en  son  pr6ambule,  recommande  nd'entre- 
tenir  au  grand  jour  des  relations  Internationales 
fondles  sur  la  justice  et  1'honneur",  et  par 
1'enregistrement  des  traitSs,  d'assurer  une  publi- 
cit6  parfaite  entre  Membres  de  la  Societ6  des 
Nations,  de  tous  les  grands  actes  in  ternationaux, 
il  apparut  qu'il  appartenait  au  Greffe  d'informer 
de  la  requete  les  Membres  de  la  Soci6te  des 
Nations  par  1'intermediaire  naturel  de  ses  diffe- 
rents  organes,  Assemble,  Conseil  ou  Cour,  c'est- 
a-dire  par  les  soins  du  Secretaire-General  de  la 
des  Nations. 


The  project  of  the  three  Scandinavian  Powers 
(Art.  32)  merely  made  a  general  reference  to 
the  rules  of  procedure  of  the  Hague  Conven- 
tion of  1907,  and  to  the  draft  convention  for 
a  Court  of  Arbitral  Justice,  subject  to  the 
provisions  following  in  the  project ;  as,  however, 
there  was  no  mention  of  the  method  of  bringing 
an  action  before  the  Court,  the  plan  of  the 
Five  Powers  was  careful  to  deal  with  this  point 
in  Article  30. 

The  Committee's  solution  is  based  on  this 
article. 

Appeal  to  the  Court  shall  be  made  by  means 
of  an  application  addressed  to  the  Registry. 
This  application  shall  state  the  point  at  issue. 
It  was  thought  that  a  juridical  term  should 
be  used  as  being  more  exact  and  more  suitable 
from  the  point  of  view  of  the  res  judicata, 
than  the  term  "nature"  used  in  Article  30  of 
the  Five  Power's  plan. 

The    contesting  parties  shall  be  named.  The 
demands,  however  are  not  yet  set  out  in  their 
final    form ;    a  general  indication  is  all  that  is 
required,    sufficient    to    define    the  case  and  to 
allow    the    proceedings   to  be  commenced    The 
Registrar,    to    whom    this  application  is  made, 
informs  all  concerned,  that  is  to  say,  the  con- 
testing parties  and  also  any  others  who  might 
conceivably  feel  called  upon  to  intervene  in  the 
case  on  receipt  of  this  information ;  a  provision 
dealing  more  fully  with  this  question  is  contained 
in    Article  60.  The  question  was  raised  in  the 
Committee  as  to  whether  the  Registrar  should 
immediately  publish  full  information  concerning 
the  application,  and  whether  the  agency  of  the 
Press    should   be  used ;  after  due  consideration 
it  appeared  unwise  to  do  this.  Nevertheless,  as 
the    Permanent    Court  of  International  Justice 
is  a  component  part  of  the  League  of  Nations, 
and  as  the  League,  according  to  the  preamble 
to  the  Covenant,  considers  desirable  "the  pres- 
cription of  open,  just  and  honourable  relations 
between  nations",   and  that  complete  publicity 
should  be  given  to  all  important  international 
documents    between    Members    of  the  League, 
by   the   registration  of  treaties,  it  is  clear  that 
it    is  the  duty  of  the  Registrar  to  inform  the 
Members     of    the    League    of   the    application 
through    the    Secretary-General  of  the  League, 
who    is  the  natural  channel  of  communication 
between    the  Members  and  the  various  organi- 
sations, the  Assembly,  Council  or  Court  of  the 
League  of  Nations. 
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Article  38. 


Article  38. 


La  Cour  est  saisie  par  une  requete  adressee 
an  Greffe. 

La  requete  indique  Vobjet  da  differend  et 
designe  les  parties  en  cause. 

Le  Greffe  fait  immediatement  notification  de 
la  requete  aux  interesses. 

II  en  informe  egalement  les  Membres  de  la 
Societe  des  Nations  par  Ventremise  du  Secre- 
taire-General. 


A  State  desiring  to  have  recourse  to  the  Court 
shall  lodge  a  written  application  addressed  to 
the  Registrar. 

The  application  shall  indicate  the  subject  of 
the  dispute,  and  name  the  contesting  parties. 

The  Registry  shall  forthwith  communicate  the 
application  to  all  concerned. 

He  shall  also  notify  the  Members  of  the  League 
of  Nations  through  the  Secretary-General. 


Des  le  debut  de  1 'instance  les  circonstances 
peuvent  exiger  qu'il  soit  pris,  a  titre  provi- 
soire,  des  mesures  conservatoires  du  droit  de 
chacun.  II  en  est  ainsi  quand  le  differend  nait 
d'un  acte  qui  vient  d'etre  effectue,  par  exemple 
de  la  saisie  d'un  objet,  de  1'invasion  d'un  ter- 
ritoire.  Lorsqu'un  tel  acte  est  ainsi  effectue,  ou 
sur  le  point  de  1'etre,  il  peut  etre  extremement 
opportun,  ou  d'en  effacer,  momentanement,  des 
consequences,  ou  d'en  ernpecher,  s'il  en  est 
encore  temps,  1'accomplissement. 

S'inspirant  d'une  mesure  qui  figure  aux  trait6s, 
signes  pour  les  Etats-Unis  par  le  Secretaire 
d'Etat  Bryan  avec  un  certain  nombre  d'Etats 
(la  France,  la  Chine,  la  Suede)  en  1914,  le 
Comite  donne  a  la  Cour  le  pouvoir  de  sugge"rer 
les  mesures  a  prendre,  a  titre  provisoire,  pour 
assurer  la  conservation  du  droit  de  chacun. 


Mais  il  ne  s'agit  pas  ici  d'un  arret,  meme 
interlocutoire,  immediatement  ex6cutoire,  par 
provision.  Quand  il  s'agit  de  limiter  la  souve- 
rainete  des  Etats,  il  convient  d'etre  circonspect. 
Deja  il  est  difficile  d'obtenir  1'execution  d'une 
decision  definitive;  a  plus  forte  raison  sera-t-il 
difficile  d'obtenir  1'execution  d'une  decision 
purement  provisoire.  Les  decisions  de  ce  genre 
prises  en  cas  de  transit,  suivant  les  vues  de  la 
Commission  du  Transit,  sont  ici,  par  la  pru- 
dence de  leurs  termes,  d'une  indication  pre- 
cieuse.  Les  traite's  Bryan,  auxquels  est  emprunte'e 
1'idee  d'un  tel  pouvoir  de  la  Cour,  s'expriment 
avec  une  grande  prudence,  en  ne  donnant  a  la 
Cour  d'autre  droit  que  d'indiquer  les  me- 
sures a  prendre  a  titre  provisoire,  en  attendant 


At  the  very  outset  of  the  case,  circumstances 
may  exist  requiring  that  provisional  measures 
be  taken  to  ensure  that  the  rights  of  each  party 
are  not  prejudiced.  This  is  the  case  in  the 
event  of  a  dispute  arising  out  of  an  act  just 
performed,  for  instance,  the  seizure  of  an  object 
or  the  invasion  of  a  territory.  If  such  an 
act  has  just  been,  or  is  on  the  point  of 
being,  put  in  into  execution,  it  may  be  highly 
desirable  to  undo  the  consequences  for  the 
time  being,  or  to  prevent  it  from  taking  place 
if  there  is  still  time. 

The  Committee,  drawing  its  inspiration  from 
a  provision  contained  in  the  treaties  between 
the  United  States  and  certain  other  States, 
(France,  China,  Sweden)  which  were  signed  in 
1914  on  behalf  of  the  former  by  Mr.  Bryan, 
the  then  Secretary  of  State,  gives  the  Court 
the  power  of  suggesting  the  measures  to  be 
taken  provisionally,  to  ensure  that  the  respective 
rights  are  not  prejudiced. 

There  is  no  question  here  of  a  definite  order, 
even  of  a  temporary  nature,  which  must  be 
carried  out  at  once.  Great  care  must  be  exercised 
in  any  matter  entailing  the  limitation  of  sove- 
reign powers.  It  is  sufficiently  difficult  to  ensure 
compliance  with  a  definite  decision ;  it  would 
be  much  more  difficult  to  ensure  the  putting 
into  effect  of  a  purely  temporary  decision.  The 
decisions  of  this  kind  taken  in  transit  cases,  in 
accordance  with  the  views  of  the  Communi- 
cations and  Transit  Committee,  are  a  valuable 
guide  in  this  connection  owing  to  the  prudence 
shown  in  them;  the  Bryan  treaties,  from  which 
the  idea  of  giving  such  a  power  to  the  Court 
is  borrowed,  were  also  very  prudent  in  their 
expressions,  and  only  gave  the  Court  the  right 
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le     rapport    d'une    Commission    Internationale 
d'enque'te.  (>) 


Mais  tandis  que,  par  les  traitSs  Bryan, 
1'indication  des  mesures  &  preudre  a  titre 
conservatoire  6tait  simplement  transmise  par 
la  Cour  aux  parties,  elle  Test  naturellement, 
une  fois  donn6e  par  une  Cour  de  la  Socie'te' 
des  Nations,  au  Conseil,  organe  particulie'rement 
competent  de  cette  Soci6t6  pour  proposer  au 
regard  des  sentences  arbitrales  les  mesures  qui 
doivent  en  assurer  1'efFect. 


of  suggesting  the  measures  to  be  taken  provi- 
sionally, pending  the  report  of  the  international 
commission  of  inquiry,  entrusted  with  the  task 
of  reporting  on  the  dispute.  J) 

Whereas,  however,  in  the  Bryan  treaties, 
the  suggested  measures  to  be  taken  to  preserve 
existing  rights,  were  simply  communicated  by 
the  Court  to  the  parties,  in  the  present  case, 
these  measures  are,  once  they  have  been  suggested 
by  a  Court  of  the  League  of  Nations,  indicated 
to  the  Council  of  the  League  as  the  body  most 
competent  to  take  such  action,  in  order  that  it 
may  suggest  that  the  measures  calculated  to  en- 
sure the  effect  of  sentences  of  Arbitration  be 
carried  out. 


Article  39. 

Dans  le  cas,  oil  la  cause  du  differend  consiste 
en  un  acte  effectite  ou  sur  le  point  de  I'etre,  la 
Cour  a  le  pouvoir  d'indiquer,  si  elle  estime  que 
les  circonstances  ^exigent,  quelles  mesures  con- 
servatoires du  droit  de  chacun  doivent  etre  prises 
d  titre  provisoire. 

En  attendant  I'arret  definitif,  Vindication  de 
ces  mesures  est  immediate ment  transmise  aux 
parties  et  au  Conseil. 


Article  39. 

//  the  dispute  arises  out  of  an  act  which  has 
already  taken  place  or  which  is  imminent,  the 
Court  shall  have  the  power  to  suggest  if  it  con- 
siders that  circumstances  require  it,  the  provi- 
sional measures  that  should  be  taken  to  preserve 
the  respective  rights  of  either  party. 

Pending  the  final  decision,  notice  of  the  mea- 
sures suggested  shall  forthwith  be  given  to  the 
parties  and  the  Council. 


Dans  la  determination  de  la  procedure,  apres 
avoir  decide"  que  les  parties  seraient,  suivant 
les  regies  de  la  procedure  arbitrale,  repre'sentees 
par  des  agents,  et  assiste'es  par  des  conseils 
ou  des  avocats,  le  Comite  a  entendu  marquer 
avec  nettete  que  la  procedure  comprenait  deux 
phases. 

Deja  1'article  39  de  la  Convention  de  1899 
(le  texte  correspondant  de  1907  est  1'art.  63), 
pour  le  re"glement  pacifique  des  conflits  inter- 
nationaux,  divise  la  procedure  arbitrale  en 
deux  phases  distinctes:  Finstruction  Scrite,  et 
les  d6bats.  En  renvoyant  a  cette  rSgle ,  le 
projet  des  trois  Puissances  du  Nord  donnait 
une  indication  g6n6rale  que  le  projet  des  Cinq 
Puissances  devait  reprendre,  en  incorporant 
a  son  texte  les  details  des  dispositions,  dont 
il  avait  dejil  cependant  modifie  les  termes. 
L'article  39  distingue  1'instruction  etlesdebats. 
L'article  32  du  projet  des  Cinq  Puissances  dis- 


The  Committee,  in  defining  the  procedure, 
decided  that  the  parties  should  be  represented 
by  Agents,  and  assisted  by  Counsel  or  Advo- 
cates, in  accordance  with  the  rules  of  procedure 
in  arbitration,  and  further  that  it  should  be 
clearly  stated  that  the  procedure  included  two 
phases. 

Article  39  of  the  Convention  of  1899  (corres- 
ponding text  of  the  1907  Convention:  Art.  63), 
for  the  Pacific  Settlement  of  I  nternational  Dis- 
putes divided  arbitral  procedure  into  two 
distinct  phases :  written  pleadings,  and  hearings 
in  Court.  The  project  of  the  three  Scandinavian 
Countries,  by  referring  to  this  article,  gave  a 
general  line,  which  was  followed  in  the  Five- 
Power-Plan,  in  which  the  details  of  the  provi- 
sions were  adopted  in  a  somewhat  modified 
form.  Article  39  draws  a  distinction  between 
pleadings  and  oral  discussions;  Article  32  of 
the  Five-Power-Plan  distinguished  between 


')  Article  4  du  trait6  du  15  septembre  1914. 
,,Dans  le  cas  ou  la  cause  du  differend  consisterait 
en  actes  determines  dej&  effectues  ou  sur  le  point 
de  I'etre,  la  Commission  indiquera  dans  le  plus 
bref  delai  possible  quelle  mesure  conservatoire  du 
droit  de  chacun  devrait  £  son  avis  etre  prise  a  titre 
provisoire  en  attendant  le  dep&t  de  son  rapport." 


')  Article  4  of  the  Treaty  of  15  September  1914: 
,,In  case  the  cause  of  the  dispute  should  consist 
of  certain  acts  already  committed,  or  about  to  be 
committed,  the  Commission  shall  as  soon  as  possi- 
ble indicate  what  measures  to  preserve  the  rights 
of  each  party,  ought  in  its  opinion  to  be  taken 
provisionally,  and  pending  the  delivery  of  the  report." 
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tingue  entre  ,,1'instruction  6crite  et  les  debats".  "written    pleadings   and    oral  discussions".  The 

II   a  semble  plus  net  au   Comite  de  distinguer  Committee  thought  it  clearer  to  draw  the  line 

deux  phases:  1'une  ecrite,  1'autre  orale.  Use  peut,  between  two  phases,  the  one  written,  the  other 

en  effet,  que  dans  la  phase  orale,  se  poursuive  oral.  It  may  happen  that  the  pleadings  continue 

Finstruction.  in  the  oral  phase. 


Article  41. 

La   procedure    a   deux    phases:    L'une    ecrite, 
1'autre  orale. 


Article  41. 

The    procedure    shall    consist   of    two    parts: 
written  and  oral. 


Les  deux  parties  de  la  procedure  sont  toutes 
les  deux  aussi  n6cessaires  1'une  que  1'autre.  Tan- 
dis  qu'&  la  Cour  Permanente  d'Arbitrage  de 
La  Haye,  on  peut  se  contenter  uniquement  de 
la  premiere,  seule  indispensable,  a  la  Cour  Per- 
manente de  Justice  Internationale  les  deux 
phases,  Ecrite  et  orale,  sont  egalement  requises. 

Tel  6tait  le  sens  general  du  projet  des  Cinq 
Puissances;  tel  est  de  rneme  celui  du  Comite" 
qui  ne  s'ecarte  de  celui  des  Cinq  Puissances  que 
pour  des  precisions  d'idees  ou  des  simplifications 
de  redaction. 

De  la"  les  articles,  votes  sans  difficulte,  qiii 
suivent : 


Both  parts  of  the  procedure  are  equally 
necessary.  Whereas  in  the  case  of  the  Perma- 
nent Court  of  Arbitration  of  the  Hague  the 
former  only  need  be  used,  as  it  alone  is  essen- 
tial, both  phases,  written  and  oral,  are  equally 
necessary  iu  the  case  of  the  Permanent  Court 
of  International  Justice. 

Such  was  the  general  bearing  of  the  Five- 
Power-Plan,  and  such  is  also  that  of  the 
Committee's  project,  as  the  latter  only  varies 
from  the  former  in  being  more  definite  and  in 
simplification  of  wording. 

Therefore  the  following  articles  were  voted 
upon  and  accepted  without  difficulty. 


Article  42. 

La  procedure  ecrite  comprend  la  communica- 
tion a  juge  et  a  partie  des  memoires,  des  con- 
trememoires,  et,  eventuellement,  des  repliques, 
ainsi  que  de  toute  piece  et  document  a  I'appui. 

La  communication  se  faj.t  par  Ventremise  du. 
Greffe  dans  Vordre  et  les  delais  determines  par 
la  Cour. 

Toute  piece  produite  par  1'une  des  parties  doit 
etre  communiquee  a  1'autre  en  copie  certifiee  con- 
forme. 


Article  42. 

The  written  proceedings  shall  consist  of  the 
communication  to  the  judges  and  to  the  parties 
of  statements  of  cases,  counter-cases,  and,  if 
necessary,  replies;  also  all  papers  and  documents 
in  support. 

These  communications  shall  be  made  through 
the  Registrar,  in  the  order  and  within  the  time 
fixed  by  the  Court. 

A  certified  copy  of  every  document  produced 
by  one  party  shall  be  communicated  to  the  other 
party. 


Article  43. 

La  procedure  orale  consiste  dans  V audition  par 
la  Cour  des  temoins,  experts,  agent,  conseils  et 
avocats. 

Pour  toute  notification  d  faire  a  d'autres  per- 
sonnes  que  les  agents,  conseils  et  avocats,  la 
Cour  s'adresse  directement  au  Gouvernement  de 
VEtat  sur  le  territoire  duquel  la  notification  doit 
produire  effet. 

II  en  est  de  meme  s'il  s'agit  de  faire  proceder 
sur  place  d  I'etablissement  de  tous  moyens  de 
preuve. 


Article  43. 

The  oral  proceedings  shall  consist  in  the  hear- 
ing by  the  Court  of  witnesses,  experts,  agents, 
counsel  and  advocates. 

For  the  service  of  all  notices  upon  persons 
other  than  the  agents,  counsel  and  advocates,  the 
Court  shall  apply  direct  to  the  Government  of 
the  State  upon  whose  territory  the  notice  has  to 
be  served. 

The  same  provision  shall  apply  whenever  steps 
are  to  be  taken  to  procure  evidence  on  the  spot. 
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Article  44. 

Les  debats  sont  dingus  par  le  President,  et  d 
delaut  de  celui-ci  par  le  Vice-President;  en  cos 
d'empechement,  par  le  plus  ancien  des  juges 
presents. 

Adoucissant  la  rdgle  un  peu  trop  stricte  du 
projet  des  cinq  Puissances  (Art.  34  par.  2)  pre- 
voyant  que  les  d6bats  auraieut  lieu  en  stance 
publique,  le  projet  du  Comit6  se  borne  a  poser 
cette  regie  sous  la  condition  qu'il  n'en  serait 
pas  autrement  decid6  par  la  Cour,  mais  celle-ci 
ne  peut  le  faire  qu'a  Ja  demande  motive'e  de 
1'une  des  parties. 

Aux  termes  de  la  Convention  de  1899  sur 
le  re"glement  pacifique  des  conflits  internatio- 
naux  (Article  41  ;  texte  correspondant  de  1907  : 
Art  66):  «les  debats  ne  sont  publics  qu'en 
vertu  d'une  decision  du  Tribunal  prise  avec 
1'assentiment  des  parties." 

C'est  a  raison  du  double  caractere  de  fran- 
chise de  la  Soci6te  des  Nations  et  de  publicite 
d'une  Cour  de  Justice  que  la  re"gle  diplomati- 
que du  secret,  inh6rente  &  la  Cour  d' Arbitrage, 
juridiction  plus  diplomatique  que  juridique,  se 
trouve  ici  renversee. 

C'est  seulement  si  les  parties  le  demandent 
que  la  Cour  peut  prononcer  le  huis-clos. 

Encore  le  Comit6  a-t-il  tenu  a  marquer  le 
caractere  exceptionnel  d'une  telle  decision  en 
imposant  a  la  demande  de  1'une  des  parties 
d'etre  motivee.  Au  cas  ou  les  deux  parties 
seraient  d'accord  pour  la  non-publicit6,  le  fait 
serait,  sans  doute,  de  nature  a  impressionner 
la  Cour  ;  elle  n'en  garde  pas  moins,  comme  il 
convient  a  une  Cour  de  Justice,  le  droit  de 
refuser  le  huis-clos,  meme  lorsqu'il  est  demande" 
par  les  deux  parties,  si  elle  juge  que  leurs 
susceptibility's  et  craintes  de  publicity  sont 
excessives.  Une  precision  speciale  a  6te  faite 
en  vue  de  permettre  £  Ja  Cour  de  confier  une 
enqueue  ou  une  expertise,  non  seulement  & 
toute  personne,  mais  a  tout  corps,  bureau, 
commission  et,  d'une  fagon  plus  g6nerale,  organe 
de  son  choix. 

Un  certain  nombre  de  dispositions  qui  ne 
pouvaient  faire  difficulte  ont  6te  de  la  part  du 
Comit6  1'objet  d'une  tentative  de  groupement 
simple  et  logique  dans  les  textes  qui  suivent: 

Article  45. 

L'audience  est  publique,  d  moins  qu'il  n'en 
soit  autrement  decide  par  la  Cour  d  la  demande 
motive'e  de  1'une  des  parties. 


Article  44. 

The  proceedings  shall  be  under  the  direction 
of  the  President,  or  in  his  absence,  of  the  Vice- 
President;  if  both  are  absent,  the  senior  judge 
shall  preside. 

The  provision  of  the  Five-Power-Plan  (Art.  34, 
par.  2),  laying  down  that  the  sessions  of  the 
Court  shall  be  public,  is  somewhat  less  strict 
in  the  Committee's  project,  in  which  it  may 
be  set  aside  by  the  decision  of  the  Court,  but 
only  at  the  request  of  one  of  the  parties, 
accompanied  by  a  statement  of  reasons. 

According  to  Article  41  of  the  Convention 
of  1899  (corresponding  text  in  the  1907  Con- 
vention :  Art.  66)  for  the  Pacific  Settlement 
of  International  Disputes:  "the  discussions  are 
only  public,  if  it  be  so  decided  by  the  tribunal 
with  the  assent  of  the  parties." 

The  diplomatic  custom  of  secrecy  inherent 
in  the  jurisdiction  of  the  Court  of  Arbitration, 
which  is  more  diplomatic  than  legal,  is  now 
reversed,  since  both  the  frankness  required  be- 
tween members  of  the  League  of  Nations  and 
the  publicity  of  a  Court  of  Justice  demand  it. 

Only  at  the  request  of  the  parties  can  the 
Court  sit  in  secret. 

The  Committee  thought  it  desirable  to  empha- 
sise the  fact  that  such  a  decision  was  to  be 
exceptional,  by  stipulating  that  the  request 
made  by  a  party  should  be  accompanied  by  a 
statement  of  reasons.  If  both  parties  agree  in  desi- 
ring secrecy,  the  fact  would  no  doubt  have  weight 
with  the  Court ;  but,  nevertheless  the  Court 
retains  the  right,  as  a  Court  of  Justice  should, 
to  refuse  to  sit  in  secret,  even  supposing  that 
both  parties  request  it,  if  it  considers  that 
their  susceptibilities  and  fears  of  publicity  are 
excessive.  A  special  provision  has  been  included, 
giving  the  Court  the  right  to  entrust  an  inquiry 
to,  or  to  take  an  expert  opinion  from,  not 
only  any  person,  but  any  organisation,  bureau 
or  commission,  or,  in  general,  any  body  that 
it  may  choose. 

The  Committee  endeavours  to  group  together 
in  a  simple  and  logical  manner,  a  certain  num- 
ber of  provisions,  giving  rise  to  no  difficulty, 
in  the  following  Articles: 

Article  45. 

The  hearing  in  Court  shall  be  public,  unless 
the  Court,  at  the  written  request  of  one  of  the 
parties  accompanied  by  a  statement  of  his 
reasons,  shall  otherwise  decide. 
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Article  46. 


Article  46. 


//  est  tenu  de  chaque  audience  an  proces-ver- 
bal  signe  par  le  Greater  et  le  President. 

Ce  proces-verbal  a  seal  caractere  authentlqae. 
Article  47. 


Minutes  shall  be  made  at  each  hearing,  and 
signed  by  the  Registrar  and  the  President. 

These  minutes  shall  be  the  onty  authentic 
record. 

Article  47. 


La  Cour  rend  des  ordpnnances  pour  la  direc-  The  Court  shall  make  orders  for  the  conduct 

tion  du  proces,  la  determination  des  formes  et  of  the  case,  shall  decide  the  form  and  time  in 

delais  dans    lesquels  chaque  partie  doit  finale-  which  each  party  must  conclude  its  arguments, 

ment  conclure;  elle  prend  toutes  tes  mesures  que  and  make  all  arrangements  connected  with  the 


comporte  I' administration  des  preuves. 


Article  48. 


taking  of  evidence. 


Article  48. 


La  Cour  peut,  meme  avant  tout  debat,  deman-  The    Court    may,    even    before    the    hearing 

der  aux  agents  de  lui  produire  tout  document  et  begins,    call    upon   the  agents  to  produce    any 

de   lui    fournir   toutes   explications.  En    cos    de  document,  or  to  supply  to  the  Court  any  expla- 

refus,  elle  en  prend  acte.  nations.  Any  refusal  shall  be  recorded. 


Article  49. 


Article  49. 


A  tout  moment,  la  Cour  peut  confier  une  en-  The  Court  may,  at  any  time,  entrust  any  in- 
quete  on  une  expertise  a  toute  personne,  corps,  dividual,  bureau,  commission  or  other  body  that 
bureau,  commission  ou  organe  de  son  choix.  it  may  select,  with  the  task  of  carrying  out  an 


Article  50. 


inquiry  or  giving  an  expert  opinion. 

Article  50. 


Au  cours   des    debats,   les   juges   posent   aux  During  the  hearing  in  Court,  the  judges  may 

temoins,  agents,  experts,  avocats  et  conseils,  tou-  put  any  questions  considered  by  them  to  be  ne- 

tes  questions   qu'ils  estiment   utiles;  les  agents,  cessary,  to  the  witnesses,  agents,  experts,  advo- 

uvocats  et  conseils  ont  le   droit  de   poser,   par  cafes  or  counsel;  the  agents,  advocates  and  coun- 

Ventremise  du  President,  toute  question   que  la  set  shall  have  the  right  to  ask,  through  the  Pre- 


Cour  juge  utile. 


sident,  any   questions    that  the  Court  considers 
useful. 


Une  question  delicate  appelait  1'attention  du 
Comite.  II  se  peut  que  1'une  des  parties,  dument 
citee  devant  la  Cour,  refuse  de  comparaitre; 
d6niant  competence  a  la  Cour,  elle  ne  se  pr6- 
sente  que  pour  faire  valoir  cette  exception,  ou 
m6me  ne  se  presente  pas.  Si  la  Cour  estime 
que  c'est  un  cas  de  sa  competence,  elle  retient 
1'affaire ;  mais  la  defenderesse,  persistant  en  son 
attitude,  ne  se  presente  pas,  ou,  si  elle  s'est 
deja  presentee  pour  faire  valoir  1'exception 
d'incompetence,  se  retire  de  1'instance  a  partir 
de  ce  moment;  de  cette  manieTe,  ou  d'une 
autre,  elle  s'abstient  de  faire  valoir  ses  moyens. 
On  peut  se  demander,  si,  alors,  il  n'y  a  pas 
lieu  d'adjuger  au  demandeur  ses  conclusions  sans 


The  Committee's  attention  was  called  to  a 
delicate  question.  It  might  happen  that  one 
of  the  parties',  although  duly  summoned,  would 
refuse  to  enter  an  appearance.  Since  it  denied 
the  competence  of  the  Court,  it  would  only 
appear  to  register  this  denial,  or  might  not 
appear  at  all.  If  the  Court  considered  that  the 
case  fell  within  its  jurisdiction,  it  would  con- 
tinue to  deal  with  it ;  but  the  defendant  party, 
persisting  in  the  attitude  taken  up,  either 
would  not  appear,  or  if  it  had  already  appeared 
for  the  purpose  of  entering  a  demurrer  against 
the  Court's  competence,  would  withdraw  imme- 
diately afterwards;  anyhow,  in  this  or  some 
other  way,  it  would  abstain  from  presenting 
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exiger  de  preuves.  Certains  systemes  de  pro- 
cedure interne  1'admettent;  mais  il  ne  faut  pas 
oublier  qu'ici  lea  plaideurs  sont  des  Etats,  et 
qu'il  est  particuli6rement  grave  de  prononcer 
une  condamnation  centre  eux,  lorsqu'ils  d6nient 
£  la  Cour  le  droit  de  les  juger.  Pour  rendre 
acceptable  aux  susceptibilites  de  la  souverainet6 
le  jugement  par  la  Cour,  m6me  au  refus  de 
comparaitre,  il  etait  necessaire  d'entourer  la 
condamnation  qui  frapperait  1'Etat  deTaillaut,  de 
toutes  les  garanties  desirables  pour  lui  donner 
I'autorit6  morale  et,  par  suiie,  en  assurer  le  res- 
pect en  attendant  d'en  faciliter  1'execution. 


Au  sein  du  Comite  un  membre  ne  manqua 
pas  d'observer  que  1'Angleterre  etait  le  pays 
qui  demandait,  en  cas  de  defaut  du  d6fendeur, 
le  plus  de  d6veloppement  de  preuves  et  de 
demonstration  des  conclusions  de  la  part  du 
demandeur.  Du  c6t6  de  I'Ame'rique,  il  fut  6gale- 
ment  rappelS  que,  devant  la  Cour  Supreme  des 
Etats-Unis,  un  Etat  peut  e"tre  assigne  sans  1'as- 
sentiment  de  1'autre,  et  que,  dans  ce  cas,  s'ouvre 
une  procedure  ex  parte,  dans  laquelle  on  exige 
du  demandeur  qu'il  Stablisse  le  bien-fond6  de 
sa  demande,  en  fait  et  en  droit,  avec  le  m6me  soin 
que  s'il  avait  en  face  de  lui  un  contradicteur. 

C'est  en  s'inspirant  de  ces  exemples  de  la 
jurisprudence  anglaise  interne  et  de  la  juris- 
prudence am6ricaine  de  la  Cour  Supreme  en 
matie"re  d'action  d'Etat  a  Etat,  en  vertu  de  la 
Constitution  des  Etats-Unis,  que  le  Comite  a 
formu!6  cette  rdgle  : 


its  case.  It  may  be  asked  if,  under  such  cir^ 
cumstances,  the  demands  of  the  plaintiff 
should  not  be  accepted  without  calling  for 
proofs.  Some  systems  of  national  procedure 
adopt  this  principle,  but  it  must  not  be  forgotten 
that  in  the  present  case  the  contesting  parties 
are  States,  and  that  it  is  a  particularly  serious 
matter  to  pronounce  sentence  against  them, 
in  the  event  of  their  denying  the  Court's  right 
to  try  them.  To  make  the  Court's  judgments, 
even  in  the  event  of  a  refusal  to  appear,  accep- 
table to  the  sensitiveness  of  sovereign  States, 
the  sentence  pronounced  on  the  State  at  fault, 
must  rest  upon  all  desirable  guarantees  to  give 
it  moral  force,  and  consequently  to  ensure 
that  it  is  respected  and  more  easily  put  into 
execution. 

One  member  of  the  Committee  did  not  fail 
to  point  out  that  England  was  the  country  in 
which  the  plaintiff  was  called  upon  to  produce 
most  proofs  and  to  establish  his  case  most 
completely,  in  the  event  of  the  defendant's  non- 
appearance.  As  concerns  America  the  fact  \vas 
recalled  that  an  action  may  be  brought  against 
a  State  without  its  consent  before  the  Supreme 
Court,  and  that  in  these  circumstances,  a 
procedure  (x  parte  is  opened  in  which  the 
plaintiff  is  called  upon  to  show  that  his  demands- 
are  well  founded  both  in  fact  and  law,  with  the 
same  care  as  if  his  opponent  were  present  in  Court. 

The  Committee,  in  formulating  the  following 
article,  drew  its  inspiration  from  the  example- 
set  by  English  national  legal  practice,  and  the 
legal  practice  of  the  American  Supreme  Court 
in  interstate  litigation,  arising  out  of  the  con- 
stitution of  the  United  States. 


Article  52. 

Lorsqu'une  des  parties  ne  se  presente  pas,  ou 
s'abstient  de  faire  valoir  ses  moyens,  1'autre  par- 
tie  peut  demander  a  la  Cour  de  lui  adjuger  ses 
conclusions. 

La  Cour  avant  d'y  faire  droit,  doit  s'assurer  non 
seulement  qu'elte  a  competence  aux  termes  des 
articles  33  et  34,  mais  que  les  conclusions,  re- 
posant  sur  les  preuves  serieuses,  sont  fondees  en 
fait  et  en  droit. 

Maintenant  les  d6bats  sont  termin6s. 


Article  53. 

Quand  les  agents,  avocats  et  conseils  ont  fait 
valoir  sous  le  controte  de  la  Cour,  tous  les  mo- 


Article  52. 

Whenever  one  of  the  parties  shall  not  appear 
before  the  Court,  or  shall  fail  to  'defend  his  case, 
the  other  party  may  call  upon  the  Court  to  decide 
in  favour  of  his  claim. 

The  Court  must,  before  doing  so,  satisfy  itself, 
not  only  that  it  has  jurisdiction  in  accordance 
with  Articles  33  and  34,  but  also  that  the  claim 
is  supported  by  substantial  evidence  and  welt 
founded  in  fact  and  law. 

We  have  now  reached  the  point  at  which 
the  hearing  in  Court  terminates. 

Article  53. 

When  the  agents,  advocates  and  counsel,  sub- 
feet  to  the  control  of  the  Court,  have  presented 
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yens  qu'ils  jugent  utiles,  le  President  prononce     all  the  evidence,  and  taken  all  other  steps  that 


la  clot  are  des  debats. 

La  Cour  se  retire  en  chambre  du  conseil  pour 
deliberer. 

Les  deliberations  de  la  Cour  sont  et  restent 
secretes. 


they  consider  advisable,  the  President  shall  de- 
clare the  case  closed. 

The  Court  shall  withdraw  to  consider  the 
judgment. 

The  deliberations  of  the  Court  shall  take  place 
in  private  and  remain  secret. 


Les  dispositions  de  1'article  qui  precede  sont 
emprunte'es  a  la  Convention  de  1899  sur  le 
re"glement  paciflque  des  conflits  internationaux 
(art  51),  a  la  Convention  de  1907  (art.  78) 
et  au  projet  de  Convention  pour  une  Cour  de 
Justice  Arbitrale  (art.  27).  L'art.  61  prevoit 
une  deliberation  a  huis  clos  ;  1'art.  27,  de  me'me 
que  1'art.  78,  ajoute  que  la  deliberation  reste 
secrete.  Les  deux  dispositions  sont  fondues 
ensemble  dans  le  dernier  alinea  de  1'article  qui 
precede.  Ces  dispositions  ne  sauraient  souttrir 
de  difficulte,  mais,  une  fois  la  Cour  entr6e 
dans  la  chambre  du  conseil  pour  rendre  son 
arret,  de  nombreuses  questions  se  pr6sentent. 
Les  decisions  -de  la  Cour  seront-elles  prises  a  la 
majorite  des  juges  tant  presents  qu'absents,  (art. 
51,  1899,  et  art.  78,  1907),  ou  des  juges  presents 
(art.  27,  projet  de  1907)?  Entreces  deux  solutions, 
le  grand  nombre  des  juges  de  la  Cour,  plus 
6tendu  que  ceux  des  juges  d'un  tribunal  tem- 
poraire  au  sein  du  cadre  permanent  de  la  Cour 
d'Arbitrage,  permettait  de  statuer  a  la  majorite 
des  juges  presents. 

Si  la  Cour  siege  en  nombre  pair,  et  qu'il  y 
ait  partage  de  voix ,  comment  obtenir  une 
solution? 

D'apres  1'article  27  du  projet  de  1907,  la 
voix  du  dernier  des  juges  ne  serait  pas  comptee. 
On  avait  d'abord  pens6  a  dire  en  consequence, 
qu'ici  nle  moins  ancien  des  juges  serait  consi- 
d6re  comme  s'abstenant".  Mais,  &  raison  de  la 
possibilite  pour  la  Cour  de  comprendre  des 
juges  entre's  dmultan6ment  sur  le  sie"ge  comme 
representants  des  parties,  le  meme  jour,  sans 
qu'on  puisse  faire  de  classement  entre  eux,  on 
a  pense  preferable  de  faire  proceder  au  partage 
par  le  President,  auquel  est  reconnu  voix  pre- 
ponderante. 

Article  54. 

Les  decisions  de  la  Cour  sont  prises  a  la  ma- 
jorite des  juges  presents. 

En  cos  de  partage  de  voix,  la  voix  du  Presi- 
dent ou  de  celui  qui  le  remplace  est  prepon- 
derante. 


The  provisions  of  the  preceding  article  are 
taken  from  the  Convention  of  1899  for  the 
Pacific  Settlement  of  International  Disputes 
(Art.  51),  from  the  1907  Convention  (Art.  78) 
and  from  the  draft  convention  for  a  Court  of 
Arbitral  Justice  (Art.  27).  Article  51  provides 
for  private  deliberations;  Article  27,  and  also 
Article  78,  adds  that  the  proceedings  are  secret ; 
both  provisions  are  embodied  in  the  last  para- 
graph of  the  preceding  article.  These  provisions 
can  give  rise  to  no  difficulty,  but  numerous 
problems  arise  after  the  Court  has  withdrawn 
to  consider  the  finding.  The  decisions  of  the 
Court  are  to  be  taken  by  a  majority  of  the 
judges  both  present  and  absent  (according  to 
Article  51  of  1899,  and  Article  78  of  1907) 
or  present  only  (Article  27  of  the  1907  draft)? 
The  large  number  of  judges  on  the  Court, 
which  is  greater  than  that  of  the  judges 
on  a  temporary  tribunal  formed  out  of  the 
permanent  list  of  the  Court  of  Arbitration, 
allows  the  latter  solution,  whereby  decisions  are 
taken  by  a  majority  of  the  judges  present,  to 
be  adopted. 

If  the  Court  contains  an  even  number  of 
judges,  and  the  vote  is  split,  how  is  a  result  to 
be  obtained? 

According  to  Article  27  of  the  draft  of  1907, 
the  vote  of  the  junior  judge  would  not  be 
counted.  It  was  therefore  at  first  suggested  that 
in  this  case  the  „ junior  judge  should  be  consi- 
dered as  having  abstained  from  exercising  his 
vote".  However,  as  the  Court  might  include 
judges  who  had  taken  their  seats  simultaneously 
on  the  same  day  as  representatives  of  the  par- 
ties, so  that  no  distinction  could  be  drawn 
bat  ween  them  in  seniority,  it  was  thought  better 
to  overcome  the  difficulty  by  giving  the  President 


a  casting  vote. 


Article  54. 


All  questions  shall  be  decided  by  a  majority 
of  the  judges  present  at  the  hearing. 

In  the  event  of  an  equality  of  votes,  the  Pre- 
sident or  his  deputy  shall  have  a  casting  vote. 
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S'il  est  hors  de  doute  que  des  arr£ts  de 
justice  doivent  6tre  motives,  on  pouvait  se 
demander  si  les  juges  qui  y  ont  pris  part  et 
dont  les  noms  doivent  e"tre  n6cessairement 
mentionn6s  ne  doivent  pas  avoir  le  droit  d'ex- 
primer  leur  dissentiment.  Ce  droit,  qui  leur 
etait  reconnu  a  la  Cour  d'Arbitrage  par  1'arti- 
cle  52  de  la  Convention  de  1899,  leur  6tait 
refus6  &  la  Cour  de  Justice  par  1'article  28  du 
projet  de  convention  d'une  Cour  de  Justice 
arbitrate  de  1907. 

Fallait-il  leur  donner  le  droit  de  mentionner 
leur  dissentiment? 

Et  dans  ce  cas,  leur  donner  celui  de  motiver 
ce  dissentiment? 

En  1899  la  Convention  pour  le  reglement 
pacifique  des  conflits  internationaux  leur  accor- 
dait  le  droit  de  marquer  leur  dissentiment, 
ruais  sans  leur  permettre  d'exprimer  leurs 
motifs,  parce  qu'autrement  on  se  serait  expos6 
a  avoir,  dans  chaque  affaire,  deux  jugements 
et  £  porter  le  dissentiment  des  auteurs  de  la 
decision  devant  1'opinion  publique.  Mais,  en 
1907,  cette  faculte  a  et6  supprime'e.  D'autre 
part,  en  1907,  au  projet  de  convention  pour 
une  Cour  de  Justice  arbitrale,  on  a  refuse  de 
permettre  au  juge  de  marquer  son  dissentiment, 
en  paraissant  croire  que ,  s'il  1'indiquait,  il 
aurait,  comme  dans  un  jugement  interne,  le 
droit  de  le  motiver ;  le  Comit<§  s'est  contente 
d'accorder  au  juge  le  droit  d'exprimer  son  dis- 
sentiment, facult6  qui  lui  6tait  refused  par  le 
projet  de  la  Cour  de  Justice  arbitrale  de  1907, 
pour  lui  donner  le  meme  droit  qu'aux  mem- 
bres  d'un  tribunal  international  cr66  dans  le  cadre 
de  la  Cour  d'Arbitrage  de  La  Haye  (art.  52  de 
la  Convention  relative  au  reglement  pacifique 
des  conflits  internationaux,  d'ailleurs  retire ; 
art.  78  et  79  de  la  Convention  de  1907.) 


Vainement  une  opinion  s'est-elle  fait  jour, 
demandant  que  le  juge  ait  le  droit  de  donner 
les  motifs  de  son  dissentiment,  selon  une  cou- 
tume  qui  s'est  d6veloppee,  depuis  un  certain 
temps,  dans  la  jurisprudence  arbitrale;  cette 
proposition  n'a  pas  6t6  accueillie.  II  a  semb!6 
difficile  de  permettre  aux  juges  de  la  nationa- 
Iit6  des  parties  d'entamer  de  longs  plaidoyers 
en  faveur  de  1'Etat  de  cette  nationality  alors 
qu'il  avait  6t6  d6bout6.  Et,  puisqu'on  refusait 
aux  juges  nationaux  le  droit  de  motiver  leur 
dissentiment,  on  n'a  pas  voulu  que  les  juges 
tiers  eussent  un  droit  qui  manquiit  aux  juges 
nationaux.  La  proposition  faite  par  certains 


Though  there  is  no  doubt  that  the  sentences 
of  a  Court  must  include  a  statement  of  reasons, 
it  might  be  asked  whether  the  judges  taking 
part,  whose  names  must  necessarily  be  mentio- 
ned, should  not  have  the  right  to  record  their 
dissent.  This  right  was  granted  to  them  in  the 
Court  of  Arbitration  by  Article  52  of  the 
Convention  of  1899,  but  was  withheld  in  the  case 
of  the  Court  of  Arbitral  Justice,  by  Article  28 
of  the  Draft  Convention  of  1 907  for  that  Court. 

Should  they  be  given  the  right  of  recording 
their  dissent? 

If  so,  should  they  be  permitted  to  state  their 
reasons  ? 

In  1899  the  Convention  for  the  Pacific 
Settlement  of  International  Disputes  granted 
judges  the  right  to  record  their  dissent,  but 
not  to  explain  their  reasons,  since  otherwise 
there  would  be  a  risk  in  every  case  of  having 
two  verdicts,  and  the  dissent  amongst  those 
responsible  for  the  decision  would  be  brought 
to  the  notice  of  the  public ;  this  right  was  with- 
drawn in  1907.  On  the  other  hand,  however, 
in  1907,  in  the  Draft  Convention  for  a 
Court  of  Arbitral  Justice,  the  judges  were 
not  to  be  allowed  to  record  their  dissent;  this 
was  apparently  because  it  was  thought  that,  if 
the  fact  of  the  dissent  were  recorded,  it  would 
follow,  as  in  the  case  of  a  decision  of  national 
law,  that  a  right  to  explain  the  reasons  for  such 
dissent  would  ensue.  The  Committee  contented 
itself  with  granting  the  judge  a  right  to  record 
his  dissent;  a  right  which  was  refused  by  the 
draft  plan  of  the  Court  of  Arbitral  Justice  of 
1907,  and  which  is  the  same  as  that  accorded 
to  the  members  of  an  international  tribunal 
formed  from  the  list  of  the  Court  of  Arbitration 
of  the  Hague  (Art.  52  of  the  Convention  for 
the  Pacific  Settlement  of  International  Disputes 
of  1899,  which  Article  was  withdrawn,  Arti- 
cles 78  and  79  of  the  1907  Convention.) 

An  opinion  was  vainly  put  forward,  according 
to  which  a  judge  should  have  the  right  to  give 
the  reasons  for  his  dissent,  in  accordance  with 
a  custom  which  has  grown  up  lately  in  the 
jurisprudence  of  arbitration;  however  this  pro- 
posal was  not  favorably  received.  It  seemed 
inadvisable  to  allow  a  judge  of  the  same  natio- 
nality as  one  of  the  parties  to  write  long  state- 
ments in  favour  of  that  State  after  it  had  lost  its 
case.  It  followed  that,  as  national  judges  were  not 
to  be  given  the  right  to  give  the  reasons  for 
their  dissent,  it  was  not  thought  desirable  that 
other  judges  should  have  a  right  not  possessed 
by  national  judges.  A  proposal  made  by  certain 
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membres  du  Comite  de  fermer  aux  juges 
de  la  nationalite  des  parties  la  faculte  de  mar- 
quer  leur  dissentiment  afin  de  leur  faciliter 
I'accomplissement  de  leur  devoir  de  juge,  n'a 
pas  ete  accueillie,  bien  qu'elle  fut  de  nature 
a  donner  plus  de  garanties  de  bonne  justice  en 
mettant  le  juge  a  1'abri  des  reproches  de  son 
opinion  nationale.  Une  raison  pratique  a  Ste" 
d6terminante :  il  se  peut  que,  par  suite  des 
declarations  de  dissentiment  des  juges,  on  sache 
en  effet,  au  simple  calcul  de  la  majorite.  de 
quel  cot6  se  trouve  un  juge  de  la  nationality ;  il 
n'y  a  done  pas,  dans  ce  cas,  de  raison  de  ne  pas 
lui  permettre  de  dire  franchement,  s'il  le  desire, 
de  quel  c6te  il  se  trouve ;  et,  s'il  le  peut  en  ce 
cas,  pourquoi  le  lui  interdire  dans  les  autres? 
Le  juge  de  la  nationalite  des  parties  ne  peut 
e"tre  inegal  aux  autres. 


members  of  the  Committee,  to  the  effect  that 
the  right  of  recording  their  dissent  should  not 
be  given  to  national  judges,  in  order  to  make 
the  performance  of  their  duty  as  judges  easier 
for  them,  was  not  favourably  received,  though 
it  was  calculated  to  give  better  security  for  a 
just  sentence,  by  shielding  the  judge  from  the 
reproaches  of  national  public  opinion. 

The  deciding  factor  was  a  practical  reason  :  it 
might  happen  that,  as  a  result  of  the  declaration 
of  dissent  recorded  by  the  judges,  it  would  be 
easy  to  find  out  on  which  side  a  national  judge 
voted,  by  a  simple  calculation  of  the  majority  : 
there  is  therefore  no  reason  why  he  should  not  be 
allowed,  if  he  so  desires,  to  say  frankly  on  which 
side  he  has  voted.  If  he  can  do  so  in  this  case, 
why  should  he  be  forbidden  to  do  so  in  others  ? 
Judges  of  the  nationality  of  a  contesting  party 
cannot  be  put  in  a  position  unequal  to  that  of 
the  other  judges 


Article  55. 
L'arret  est  motive. 

II  mentionne  les  noms  des  juges  qui  y  ont 
pris  part. 


Article  55. 

The  judgment  shall  state  the  reasons  on 
it  is  based. 

It  shall  contain  the  names  of  the  judges  who 
have  taken  part  in  the  decision. 


Article  56. 


Article  56. 


Si  I'arret  n'exprime  pas,  en  tout  ou  en  partie, 
Vopinion  unanime  des  juges,  les  dissidents  ont 
la  faculte  de  demander  que  leur  opposition  ou 
leurs  reserves  soient  constatees,  mais  sans  indi- 
cation des  motifs. 


If  the  judgment  given  does  not  represent, 
^wholly  or  in  part,  the  unanimous  opinion  of  thei 
judges,  the  dissenting  judges  shall  be  entitled  to 
have  the  fact  of  their  dissent  or  reservations  men- 
tioned in  it.  But  the  reasons  in  it  for  their  dissent 
or  reservations  shall  not  be  expressed  in  the 
judgment. 


Ce     sont     seulement    des    remaniements    de  The    following    articles    vary    only  from  the 

detail  au  texte  de  1899  (art.  53 ;  1907:  art.  80)  scheme    of    1899    (Art.  53;    Art.  80    of  1907) 

et    au  projet  des  Cinq  Puissances  (art.  46)  qui  and  from  the  Five-Powers-plan  (Art.  46)  upon 

ont    inspire1    les   variations  des  dispositions  qui  points  of  detail: 
suivent  : 


Article  57. 

L'arret  est  signe  par  le  President  et  par  le 
Greffier.  II  est  lu  en  seance  pubtique,  les  agents 
dument  prevenus. 


Article  57. 

« 

The  judgment  shall  be  signed  by  the  President 
and  by  the  Registrar.  It  shall  be  read  in  open 
Court,  due  notice  having  been  given  to  the 
agents. 
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Article  58. 

L'arret  est  dtfinitif  et  sans  recours.  En  cas  de 
doute  sur  le  sens  et  la  portee  de  Parret,  il  appar- 
tient  d  la  Cour  de  Interpreter  d  la  demande  de 
toute  partie. 


Article  58. 

The  judgment  is  final  and  without  appeal.  In 
the  event  of  uncertainty  as  to  the  meaning  and 
scope  of  the  judgment,  the  Court  shall  construe 
it  upon  the  request  of  any  party. 


La  question  de  la  revision  figurait  dans  la 
Convention  pour  le  rdglement  pacifique  des 
conflits  internationaux  de  1899  (art.  55;  1907, 
art.  83) :  elle  peut  etre  r6servee  dans  le  cornpro- 
mis,  auquel  il  appartient  de  determiner  le  delai 
dans  lequel  la  demande  de  reVision  doit  etre  for- 
m6e.  Aucune  disposition  de  ce  genre  ne  se  trouve 
dans  le  projet  d'une  Cour  de  Justice  arbitrale. 
II  faut  se  prononcer  ind6pendamment  de  toute 
decision  des  parties.  Le  droit  de  revision  est 
un  droit  tres  grave,  qui  heurte,  avec  I'autorit6 
des  sentences  rendues,  ce  qui,  pour  la  paix  des 
nations,  doit  6tre  conside>6e  comme  acquis  ; 
mais  la  justice  a  cependant  ses  legitirnes  reven- 
dications.  Tout  bien  pese,  le  Comit6  a  estime 
que  la  revision  devait  e"tre  de  droit.  Ses  con- 
ditions demeurent  les  memes  qu'au  cas  ou 
(d'apres  la  Convention  relative  au  reglement 
pacifique  des  conflits  internationaux  de  1899, 
art.  55;  1907,  art.  83)  le  compromis  1'autorise  ; 
il  faut  un  fait  nouveau  de  nature  a  exercer 
une  influence  decisive  et  qui,  au  moment  du 
jugement,  etait  inconnu  du  tribunal 


Par  une  amelioration,  on  ne  se  contente  pas, 
comme  dans  1'art.  55  de  1899;  (1907,  art.  83), 
d'une  non-connaissance  de  ce  fait  par  la  partie 
que  demande  la  revision,  mais  on  exige  que  cette 
ignorance  du  fait  n 'engage  a  aucun  degr6  sa 
responsabilit§,  par  ce  qu'elle  n  'aura  pas  manqu6, 
a  cette  occasion,  de  faire  toute  diligence  (ndue 
diligence"):  on  a  fini,  d'ailleurs,  par  se  con- 
tenter  ici  du  mot  ,,1'absence  de  faute". 

Aucune  indication  ne  se  trouvait,  pour  les 
delais  de  la  revision,  au  texte  de  1907:  c'est 
aux  parties  qu'il  appartenait  d'en  fixer  le  temps. 
Dans  la  n6cessite  d'en  indiquer,  abstraction 
faite  de  la  volont6  des  parties,  le  Comit6,  con- 
sid6rant  comme  trop  courts  les  d6lais  de  3 
et  6  mois  mentionn6s  en  1907,  comme  trop 
vague  le  delai  mentionn6  par  1'art.  13dutraite 
d'arbitrage  italo-argentin  de  1907,  (avant  que 
la  sentence  soit  executee)  s'est  arre'tS  au  terme 
fixe  de  cinq  ans. 

Craignant    qu'une  partie  ne  retardat  jusqu'a 


The  question  of  revision  was  dealt  with  in 
the  Convention  for  the  Pacific  Settlement  of 
International  Disputes  in  1899  (Art.  55;  1907  : 
Art.  83) :  it  may  be  reserved  in  the  special  agree- 
ment (compromis)  in  which  also  the  period,  within 
which  a  request  for  revision  must  be  made,  would 
be  fixed.  No  provision  of  this  kind  is  to  be  found 
in  the  draft  plan  for  a  Court  of  Arbitral  Justice. 
Decisions  must  be  made  regardless  of  any 
arrangement  made  by  the  parties  concerned. 
The  right  of  revision  is  a  very  important 
right,  and  affects  adversely  in  the  matter  of  res 
judicaia,  a  point  which  for  the  eake  of  inter- 
national peace  should  be  considered  as  finally 
settled.  Justice,  however,  has  certain  legitimate 
requirements ;  the  Committee ,  after  due  con- 
sideration, decided  that  there  must  be  a  right 
of  revision.  The  conditions  would  be  the 
same  as  in  the  case  in  which  it  was  author- 
ised by  the  "compromis"  (according  to  the 
Convention  for  the  Pacific  Settlement  of  Inter- 
national Disputes  of  1899,  Art.  55;  Art.  83 
of  the  1907  Convention);  a  new  fact  is  re- 
quired which  is  of  a  nature  to  exercise  a  decisive 
influence,  and  which,  before  pronouncement  of 
sentence,  was  unknown  to  the  Court. 

An  improvement  is  introduced  whereby  the 
Committee,  not  content  as  in  Art.  55  of  1899 
(Art.  83  of  1907),  with  ignorance  of  the  fact  on 
the  part  of  the  party  requesting  revision,  stipu- 
lates that  such  ignorance  must  not  be  due  to  a 
failure  on  the  part  of  the  party  to  use  due 
diligence  in  the  conduct  of  the  case.  Eventually 
the  words:  "not  due  to  negligence"  were  con- 
sidered sufficient. 

No  time  limit  for  revision  was  given  in  the 
provisions  of  1907:  it  was  for  the  parties  to  fix 
this  time  limit.  As  it  was  necessary  to  lay  do \vn 
a  limit,  since  the  matter  should  not  to  be  left 
to  the  free  will  of  the  parties,  the  Committee 
decided  upon  a1  limit  of  five  years ;  it  considered 
the  three  to  six  months'  limit  mentioned  in 
1907  to  be  too  short,  and  the  period  mentioned 
in  Art.  13  of  the  Arbitration  Treaty  between 
Italy  and  the  Argentine  in  1907,  in  which 
revision  may  be  applied  for  at  any  time  before 
the  execution  of  the  sentence,  as  too  vague. 

Fearing    that   a    party   might   delay   compli- 
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ce  moment  Fexecution  d'un  arret  de  la  Cour 
sous  pretexts  que  dans  ce  delai  un  fait  nouveau 
pouvait  etre  decouvert  qui  en  entrainat  le  re- 
trait,  le  Comite  a  juge  utile  de  dormer  ii  la 
Cour  le  pouvoir,  non  prevu  en  1907,  de  refuser 
de  statuer  sur  la  demande  de  re" vision,  tant  que 
1'execution  pre"aiable  de  I'arrfit  de  la  Cour  n'aurait 
pas  ete  obtenue. 

Article  59. 

La  revision  de  f arret  ne  peut  etre  eventuelle- 
ment  demandee  a  la  Cour  qu'd  raison  de  la  de- 
couverte  d'un  fait  nouveau  de  nature  a  exercer 
une  influence  decisive  et  qui,  avant  le  prononce 
de  I'arret,  eta.it  inconnue  de  la  Cour  et  de  ta  par- 
tie  qui  demande  la  revision,  sans  qu'il  y  ait,  de 
sa  part,  faute  a  I'ignorer. 

La  procedure  de  revision  s'ouvre  par  un  arret 
de  la  Cour  constatant  expressement  I'existence 
du  fait  nouveau,  lui  reconnaissant  les  caracteres 
qui  donnent  ouverture  d  la  revision  et  declarant 
de  ce  chef  la  demande  recevable. 

La  Cour  peut  subordonner  I'ouverture  de  la 
procedure  en  revision  d  ^execution  prealabte  de 
Garret. 

Aucune  demande  de  revision  ne  peut  etre  for- 
mee  apres  Vexpiration  d'un  delai  de  cinq  ans. 


ance  with  a  sentence  until  the  expiration  of 
this  period,  on  the  ground  that  during  this 
period  some  new  fact  might  be  discovered  which 
would  lead  to  a  reversal  of  the  sentence,  the 
Committee  considered  it  advisable  to  give  the 
Court  the  power,  not  provided  for  in  1907,  of 
refusing  to  grant  the  request  for  revision,  until 
the  sentence  of  the  Court  has  been  carried  out. 

Article  59. 

An  application  for  revision  of  a  judgment  can 
be  made  only  when  it  is  based  upon  the  discovery 
of  some  new  fact,  of  such  a  nature  as  to  be  a 
decisive  factor,  which  fact  was,  when  the 
judgment  was  given,  unknown  to  the  Court  and 
also  to  the  party  claiming  revision,  always  pro- 
vided that  such  ignorance  was  not  due  to  negli- 
gence. 

The  proceedings  for  revision  will  be  opened 
by  a  judgment  of  the  Court  expressly  recording 
the  existence  of  the  new  fact,  recognising  that 
it  has  such  a  character  as  to  lay  the  case 
open  to  revision,  and  declaring  the  application 
admissible  on  this  ground. 

The  Court  may  requira  previous  compliance 
with  the  terms  of  the  judgment  before  it  admits 
proceedings  in  revision. 

No  application  for  revision  may  be  made  after 
the  lapse  of  five  years  from  the  date  of  the  sen- 
tence. 


Enfin  une  question  qui  dans  le  projet  de 
Cour  de  Justice  Arbitrale  de  1907,  projet  neces- 
sairement  tres  court  pour  des  raisons  dejadites, 
n'6tait  pas  meme  mentionnee,  et  qui,  dans  la 
Convention  relative  au  reiglement  pacifique  des 
Conflits  de  1899  n'etait  qu'accessoirement  envi- 
sagee  a  propos  de  1'effet  de  chose  jugee  et  du 
caractere  obligatoire  des  sentences  arbitrales 
(art.  56;  1907,  art  84)  vient  ici  d'une  maniere 
directe :  c'est  celle  du  droit  d'intervention. 


Trois,  cas  peuvent  se  presenter:  une  partie 
peut  vouloir  se  ranger,  soit  pre"s  du  demandeur, 
soit  pres  du  defendeur.  Une  partie  peut  faire 
valoir  certains  droits  qui  lui  sont  propres. 
Une  partie  peut  demander  que  1'un  des  deux 
Etats  en  cause  disparaisse  parce  qu'il  n'est  pas 
le  veritable  dwninus  du  droit  qu'il  revendique. 
Dans  ce  cas  1'intervention  tend  a  1'exclusion, 
mais  le  plus  souvent  un  Etat  se  borne  ajoindre 
son  assistance  a  celle  de  1'une  des  parties: 
doit-on  le  lui  permettre?  Oui,  r6pond  le  Comite, 


Lastly,  the  question  of  the  right  of  inter- 
vention, a  question  which  was  not  even  men- 
tioned in  the  project  of  the  Court  of  Arbitral 
Justice  of  1907,  which  was  necessarily  very 
short  for  reasons  already  given,  and  which 
question  was  only  incidentally  dealt  with  by 
the  Convention  for  the  Pacific  Settlement  of 
International  Disputes  of  1899  in  connection 
with  the  force  of  the  res  judicata  and  the 
compulsory  character  of  sentences  by  arbitration 
(Art.  56;  Art.  84  of  the  1907  Convention),  is 
dealt  with  explicitly  in  this  plan. 

There  are  three  possibilities :  a  party  may 
wish  to  take  sides  with  the  plaintiff  or  the 
defendant ;  a  party  may  claim  certain  exclusive 
rights;  or  a  party  may  request  that  one  of 
the  two  contesting  States  should  withdraw  on 
the  ground  that  it  is  not  the  real  dominua 
of  the  right  which  it  claims.  In  this  latter 
case  intervention  tends  to  become  exclusion, 
but  as  a  rule  a  State  is  content  to  take  joint 
action  with  one  of  the  parties:  should  this  be 
allowed  ?  The  Committee  replies  in  the  affirma- 
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mais  a  la  condition  qu'il  s'agisse  d'un  inte're't 
d'ordre  juridique.  La  Cour  statue  sur  la  legi- 
mite'  de  cet  intent,  et,  par  suite,  sur  la  receva- 
bilit6  de  1'intervention.  Denier  absolument 
1 'intervention  pourrait  avoir  des  consequences 
facheuses.  L'essentiel  est  de  la  limiter  aux  cas 
d'intere't  d'ordro  juridique,  pour  exclure  1'inter- 
vention politique,  et  d'en  faire  juge  la  Cour. 


II  y  a  de  plus  un  cas  ou  la  Cour  ne  saurait 
refuser  la  demande  d'intervention  ;  c'est  lorsqu'il 
s'agit  1'interpretation  d'une  Convention  alaquelle 
ont  participe  d'autres  Etats  que  les  parties  en 
litige;  chacun  d'eux  a  le  droit  d'intervenir  au 
proces.  S'il  exerce  ce  droit,  1'interpretation 
contenue  dans  I'arr&t  devient  obligatoire  entre 
lui  et  les  autres  parties  en  cause. 

Lorsqu'il  s'agit  de  traites  collectifs,  on  peut 
obtenir  ainsi  tres  promptement  des  interpreta- 
tions  g6ne>ales,  en  harmonie  avec  le  caracte"re 
de  la  Convention. 

Article  61. 

Lorsqu'il  s'agit  de  I' interpretation  d'une  Con- 
vention a  laquelte  ont  participe  d'autres  Etats 
que  les  parties  en  litige,  le  Greffe  avertit  sans 
Melai  tons  les  signataires. 

Chacun  d'eux  a  le  droit  d'intervenir  au  proces, 
vt,  s'il  exerce  cette  facultg,  P interpretation  con- 
tenue dans  la  sentence  est  egalement  obtigatoire 
a  son  egard. 


tive,  but  on  condition  that  an  interest  of  a 
legal  nature  is  involved.  The  Court  is  to  decide 
whether  the  interest  is  legitimate  and  conse- 
quently whether  the  intervention  is  admissible. 
To  refuse  all  right  of  intervention,  might 
have  unfortunate  results.  The  essential  point 
is  to  limit  it  to  cases  in  which  an  interest  of 
a  legal  nature  can  be  shown,  so  that  political 
intervention  will  be  excluded,  and  to  give  the 
Court  the  right  of  decision. 

Further  there  is  one  case  in  which  the  Court 
cannot  refuse  a  request  to  be  allowed  to  intervene; 
that  is  in  questions  concerning  the  interpretation 
of  a  Convention  in  which  States,  other  than  the 
contesting  parties,  have  taken  part ;  each  of  these 
is  to  have  the  right  to  intervene  in  the  case. 
If  such  a  State  uses  this  right,  the  interpretation 
contained  in  the  sentence  becomes  binding 
between  it  and  the  other  parties  to  the  case. 

Where  collective  treaties  are  concerned,  general 
interpretations  can  thus  be  obtained  very  quickly, 
which  harmonise  with  the  character  of  the 
Convention. 

Article  61. 

Whenever  the  construction  of  a  convention  in 
which  States,  other  than  those  concerned  in  the 
case,  are  parties,  is  in  question,  the  Registrar 
shall  'notify  all  such  States  forthwith. 

Every  State  so  notified  has  the  right  to 
intervene  in  the  proceedings:  but  if  it  uses  this 
right,  the  construction  given  by  the  judgment 
will  be  as  binding  upon  it  as  upon  the  original 
parties  to  the  dispute. 


Reste  la  question  des  frais  par  laquelle  se 
termine  toute  la  s6rie  des  dispositions  relatives 
a  la  procedure  Elle  est  pre"vue  par  1'article  29 
du  projet  de  Cour  de  Justice  arbitrale  de  1907 
en  ces  termes:  nChaque  partie  supporte  ses 
propres  frais  et  une  part  egale  des  frais  sp6ciaux 
de  1'instance". 

Elle  se  trouve  r6solue  par  le  Comit6  d'une 
maniere  ISgeTement  differente. 

Article  62. 


There  remains  the  question  of  expenses  which 
ends  the  series  of  provisions  dealing  with  pro- 
cedure. The  question  was  dealt  with  in  Art.  29 
of  the  Draft  for  the  Court  of  Arbitral  Justice 
as  follows:  "Each  part}'  pays  its  own  costs  and 
an  equal  share  of  the  costs  of  the  trial". 

The  Committee  dealt  with  the  question  in  a 
slightly  different  way. 

Article  62. 


S'/7  n'en    est  autrement  decide  par  la  Cour,        Unless  otherwise  decided  by  the  Court,  each 
chaque  partie  supporte  ses  frais  de  procedure.        party  shall  bear  its  own  costs. 
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V  O  E  U  X. 

Au  moment  de  se  s6parer,  le  Comite  a,  a 
I'unanimite,  adopt6  les  trois  Voeux  qui  suivent, 
tous  en  connexion  6troite  avec  1'objet  direct 
de  ses  travaux,  et  dont  les  deux  premiers 
s'adressent  au  Conseil  de  la  Societ6  des  Nations. 


RESOLUTIONS. 

Before  breaking  up.  the  Committee  unani- 
mously adopted  the  three  following  Resolutions, 
all  of  which  are  closely  associated  with  the 
object  of  its  labours,  and  of  which  the  two 
first  are  addressed  to  the  Council  of  the  League 
of  Nations. 


PREMIER  VOEU. 


FIRST  RESOLUTION. 


Le  Comite  Consultatif  de  Juristes,  reuni  a  la 
Haye  pour  elaborer  le  statat  d'une  Cour  Perma- 
nente  de  Justice  Internationale; 

Convaincu  que  la  securite  des  Etats  et  le  bien- 
etre  des  peuples  exigent  imperieusement  I'exten- 
tion  de  Ventpire  da  droit  et  le  devetoppement 
des  jurisdictions  Internationales; 

Recommande: 

1.  Qu'une  nouvelle  Conference  des  Etats  fai- 
sant  suite  aux  deux  premieres  Conferences  de 
la  Haye,  soit  reunie  dans  le  plus  bref  delai  pos- 
sible, en  vue: 

1.  de  raffermir  les  regies  existantes  du  droit 
des  gens,  specialement  et  d'abord  dans  les 
domaines  affectes  par  les  evenements  de  la 
recente  guerre; 

2.  de   formuler    et   sanctionner    les    modifica- 
tions et  additions  dont  la  necessite  ou  Vu- 
tilite  s'est  revelee  a  ^occasion  de  la.  guerre 
et  a  raison  des  changements  des  conditions 
de    la   vie   Internationale    qui   ont  suivi   ce 
grand  conflit; 

3.  de  concilier  les  vues  divergences  et  de  me- 
nager    une  entente   generale    relativement 
aux    regies  qui  ont  donne   lieu   a   contro- 
verse; 

4.  de  prendre  en  consideration  toute  speciale 
les    points    qui,  actueltement,  ne    sont  pas 
regies  d'une   maniere  adequate  et  dont  la 
justice  Internationale  reclame  la  determina- 
tion precise  dans  une  entente  commune. 

II.  Que  I'Institut  de  Droit  international,  P Ame- 
rican Institute  of  International  Law,  I' Union  ju- 
ridique  Internationale,  V International  Law  Asso- 
ciation et  I'Institut  iberique  de  droit  compare, 
soient  invites  a  instituer  tel  mode  de  travail  ou 
de  collaboration  qui  leur  paraitra  convenable  afin 
de  pre  purer  pour  la  realisation  de  cette  oeuvre, 


The  Advisory  Committee  of  Jurists,  assem- 
bled at  the  Hague,  to  prepare  the  constituent 
Statute  of  a  Permanent  Court  of  International 
Justice; 

Convinced  that  the  extentian  of  the  sway  of 
Justice  and  the  development  of  international  ju- 
risdictions are  urgently  required  to  ensure  the 
security  of  States  and  well-being  of  the  Nations; 

Recommend  that: 

I.  A  new  interstate  Conference,  to  carry  on 
the  work  of  the  two  first  Conferences  at  the 
Hague,  should  be  called  as  soon  as  possible  for 
the  purpose  of: 

1.  Re-establishing  the  existing  rules  of  the  Law 
of  Nations,  more  especially  and  in  the  first 
place,  those  affected  by  the  events  of  the 
recent  War; 

2.  Formulating   and  approving  the   modifica- 
tions and  additions  rendered  necessary  or 
advisable  by  the  War,  and  by  the  changes 
in  the  conditions  of   international   life  fol- 
lowing upon  this  great  struggle; 

3.  Reconciling  divergent  opinions,    and  brin- 
ging  about   a  general  understanding  con- 
cerning the  rules  which  have  been  the  sub- 
ject of  controversy; 

4.  Giving     special     consideration     to     those 
points,  which  are  not  at  the  present  time 
adequately  provided  for,  arid  of  which   a 
definite  settlement  by  general  agreement  is 
required   in   the    interests    of  international 
justice. 

II.  That  the  Institute  of  International  Law, 
the  American  Institute  of  International  Law, 
the  Union  juridique  'Internationale,  the  Interna- 
tional Law  Association  and  the  Iberian  Insti- 
tute of  Comparative  Law  should  be  invited  to 
adopt  any  method,  or  use  any  system  of  collabo- 
ration that  they  may  think  jit,  with  a  view  to 
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des  avant-projets  qui,  d'abord  soumis  aux  divers 
Gouvernements,  seraient  ensuite  pr£sentes  d  la 
Conference. 

III.  Que   la   Conference  nouvelle   prenne   le 
notn  de  Conference  pour  Vavancement  du  droit 
international. 

IV.  Que  cette  Conference  salt  suivi  de  Con- 
ferences  periodiques    sembtables,    assez  rappro- 
chees  pour  permettre  de  continuer,  en  toute  op- 
portunity et  fecondite,  Vofttvre  entreprise,  dans 
ce  qu'elle  aura  d'inacheve. 

DEUXIEME  VOEU. 

Le  Comitt  Consultatlf  de  Juristes,  reuni  a  la 
Haye  pour  elaborer  le  statut  d'une  Cour  Per- 
manente  de  Justice  Internationale, 

Saisi  par  son  president  d'une  proposition  con- 
cernant,  pour  Vavenir,  Vetabtissement  d'une  Haute 
Cour  de  Justice  Internationale,  formulee  en  ces 
termes: 


,Article  1. 


the  preparation  of  draft  plans  to  be  submitted, 
first  to  the  various  Governments,  and  then  to 
the  Conference,  for  the  realisation  of  this  work. 

III.  That  the  new  Conference  should  be  cal- 
led the  Conference  for  the  advancement  of  inter- 
national Law. 

IV.  That  this  Conference  should  be  followed 
by   periodical    similar  Conferences,  at  intervals 
sufficiently  short  to  enable  the  work  undertaken 
to  be  continued,  in  so  far  as  if  may  be  incom- 
plete, with  every  prospect  of  success. 

SECOND  RESOLUTION. 

The  Advisory  Committee  of  Jurists  assembled 
at  the  Hague  to  prepare  the  constituent  Statute 
of  a  Permanent  Court  of  International  Justice; 

Having  had  laid  before  it  by  its  President  a 
proposition  for  the  establishment  for  the  future, 
of  a  High  Court  of  International  Justice; 

Recognising  the  great  importance  of  this  pro- 
position; 

Recommends  it  to  the  consideration  of  the 
Nations. 

This  proposition  is  conceived  as  follows: 

,,Article  1. 


II  vst  institu£  une  Haute  Cour  de  Justice  In-        A  High  Court  of  International  Justice  is  he- 
ternationale.  reby  established. 


Article  2. 


Article  2. 


Cette  Cour  se  compose  d'un  membre  par  Etat  This  Court  shall  be  composed  of  one  Member 
respectivement,  choisi  par  le  groupe  des  dele-  for  each  State,  to  be  chosen  by  the  group  of 
gues  de  chaque  Etat  a.  la  Cour  d' Arbitrage.  Delegates  of  each  State  on  the  Court  of  Arbi- 

tration. 

Article  3. 

The  High  Court  of  International  Justice  shall 
be  competent  to  try  crimes  constituting  a  breach 
of  International  public  order  or  against  the  uni- 
versal law  of  nations,  referred  to  it  by  the  As- 
sembly or  by  the  Council  of  the  League  of 
Nations. 

Article  4. 

The  Court  shall  have  the  power  to  define  the 
nature  of  the  crime,  to  fix  the  penalty  and  to 
'decide  the  appropriate  means  of  carrying  out  the 
•sentence.  It  shall  formulate  its  own  rules  of 
procedure." 


Article  3. 

La  Haute  Cour  de  Justice  Internationale  sera 
competente  pour  juger  les  crimes  contre  Vordre 
public  international  et  te  droit  des  gens  univer- 
sel,  qui  lui  seront  d&f&re's  par  VAssemblee  ple- 
niere  de  la  Socie~t£  des  Nations  ou  par  le  Con- 
seil  de  cette  Soci&e. 

Article  4. 

La  Cour  poss&dwa  un  pouvoir  appreciates 
pour  caracteriser  le  delit,  fixer  ta  peine  et  deter- 
miner les  moyens  appropries  d  I'execution  de  la 
sentence.  Elle  determine  la  procedure  a.  suivre 
dans  ce  cas,  par  son  reglement  d'ordre  interieur." 

Reconnaissant  toute  ^importance  de  cette  pro- 
position, 
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En  recommande  Vexamen  an  Conseil  et  a 
rAssemblee  de  la  Society  des  Nations. 

TROISIEME  VOEU. 

Le  Comite  Consultatif  de  Juristes,  reuni  a  la 
Haye  pour  elaborer  le  statut  d'une  Cour  Perma- 
nente 'de  Justice  Internationale, 

Saisit,  avec  satisfaction,  cette  occasion  d'expri- 
mer  le  voeu  que  I'Academie  de  Droit  Interna- 
tional fondee  a  la  Haye  en  1913,  et  dont  le  fonc- 
tlonnement  a  ete  arrete  par  les  cir Constances, 
entre  aussi  prochainement  que  possible  en  ac- 
tivity, a  cote  de  la  Cour  Permanente  d' Arbi- 
trage et  de  la  Cour  Permanente  de  Justice  Inter- 
nationale, au  Palais  de  la  Paix,  a  la  Haye. 


THIRD  RESOLUTION. 

The  Advisory  Committee  of  Jurists  assembled 
at  the  Hague  to  prepare  the  constituent  Statute 
of  a  Permanent  Court  of  International  Justice; 

Gladly  takes  this  opportunity  of  recording  a 
wish  that  the  Academy  of  International  Law, 
founded  at  the  Hague  in  1913,  and  of  which  the 
work  has  been  suspended  owing  to  circumstan- 
ces, may  be  set  in  operation  in  as  near  a  future 
as  possible,  side  by  side  with  the  Permanent 
Court  of  International  Justice  and  the  Permanent 
Court  of  Arbitration,  at  the  Peace  Palace  at  the 
Hague. 
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SEANCE  (publique), 
tenue  au  Palais  de  la  Paix,  a  La  Haye, 
le  24  juillet  1920. 


35TH  MEETING  (Public), 

held  at  the  Peace  Palace,  the  Hague, 

on  July  24th,  1920. 


Presidence  de  M.  le  BARON  DESCAMPS. 

Sont  presents:  M.  le  Jonkheer  van  Kar- 
nebeek,  Ministre  des  Affaires  Etrangeres  des 
Pays-Bas;  tous  les  membres  du  Comite"  (a  1'ex- 
ception  de  M.  Bevilaqua);  M.  Fernandes 
et  les  membres  du  Secretariat. 

La  stance  est  ouverte  a  3  heures  de  1'apres- 
midi. 

Le  PRESIDENT  donne  lecture  du  te'le'gramme 
suivant  qui  lui  a  etc  adress£  par  M.  L£ON 
BOURGEOIS: 

Paris,  le  23  juillet   1920. 

,,De  la  part  de  M.  Le"on  Bourgeois,  pour 
le  Baron  Descamps,  President  du  Co- 
mit£  des  Juristes.  Tres  urgent. 

Retenu  au  Senat  par  discussion  quotidienne  du 
budget,  je  regrette  profondement  de  ne  pouvoir 
repondre  a  1'invitation  du  Comit6  des  Juristes, 
assister  demain  a  la  seance  officielle  de  cloture 
de  ses  travaux,  et  lui  apporter  moi-meme  1'ex- 
pression  de  tous  les  remerciements  du  Conseil. 
Je  n'ai  pas  encore  regu  connaissance  des  projets 
adopted  par  le  Comite",  mais  l'autorit£  inconteste"e 
des  membres  qui  le  composent  nous  assure  que 
ses  resolutions  apporteront  au  Conseil  de  la 
Societ6  des  Nations  tous  les  elements  necessaires 
a  la  constitution  prochaine  de  la  grande  insti- 
tution qui  doit  contribuer  si  puissamment  a  as- 
surer 1'empire  du  droit  dans  le  monde." 

Le  President  prononce  ensuite  le  discours 
qui  se  trouve  reproduit  a  1'annexe  lere. 

M.  VAN  KARNEBEEK  re'pond  au  nom  du 
Gouvernement  de  Sa  Majest£  la  Reine  des  Pays- 
Bas.  (Voir  annexe  2). 

La  stance  est  leve"e  a  3.20  heures  de  1'apres- 
midi. 

Le  President: 

(signe)  Bm.   DESCAMPS. 

Le  Secretaire-General: 

(signe)  D.  ANZILOTTI. 


BARON  DESCAMPS  in  the  chair. 

Present:  M.  the  Jonkheer  van  Kar- 
nebeek,  Minister  of  Foreign  Affairs  of  the 
Netherlands;  all  the  members  of  the  Committee 
(with  the  exception  of  M.  Bevilaqua);  M. 
Fernandes,  and  the  members  of  the  Se- 
cretariat. 

The  meeting  opened  at  3  p.m. 

The  PRESIDENT  read  the  following  tele- 
gram, which  he  had  received  from  M.  LfiON 
BOURGEOIS: 

Paris,  July  23rd,    1920. 

''From  M.  Leon  Bourgeois  to  Baron 
Descamps,  President  of  the  Jurists  Com- 
mittee. Very  urgent. 

Detained  in  the  Senate  by  the  continued  dis- 
cussion of  the  budget,  I  deeply  regret  not  to  be 
able  to  accept  the  invitation  of  the  Jurists'  Com- 
mittee to  be  present  to-morrow  at  the  official 
session  terminating  their  labours,  and  not  to  be 
able  to  convey  to  them  personally  the  thanks 
of  the  Council.  I  have  not  yet  been  informed 
of  the  plan  adopted  by  the  Committee,  but  the 
unquestioned  authority  of  it's  members  is  an 
assurance  that  its  resolutions  will  lay  before  the 
Council  of  the  League  of  Nations  all  the  points 
necessary  for  the  establishment  in  the  near  future 
of  the  great  institution  which  will  do  so  much 
to  assure  the  sway  of  justice  throughout  the 
world". 

The  President  then  read  the  speech  con- 
tained in  the  Annex  i. 

M.  VAN  KARNEBEEK  replied  on  behalf 
of  the  Government  of  Her  Majesty  the  Queen  of 
the  Netherlands.  (See  Annex  2). 

The  meeting  closed  at  3.20  p.m. 


The  President: 

(signed)  Bm.  DESCAMPS. 

The  Secretary-General: 

(signed)  D.  ANZILOTTI. 
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ANNEXE  No.    i. 
Discours  du  Baron  Descamps. 

Lorsque  le  Comite"  international  des  Juriscon- 
sultes  nomine"  par  le  Conseil  de  la  Societe  des 
Nations  pour  ^laborer  un  projet  d'organisation 
d'une  Cour  Permanente  de  Justice  International, 
se  re"unit  pour  la  premiere  fois  en  stance  publi- 
que  dans  ce  palais,  1'impression  dominante  de 
tous  ses  membres  e"tait  celle  de  la  redoutable 
responsabilite"  qu'ils  avaient  assumed. 

A  coup  stir,  nous  avions  .la  bonne  volonte' 
d'aboutir,  mais  nous  savions  que  les  meilleures 
intentions  et  les  efforts  les  plus  soutenus,  ne  sont 
pas  toujours  suffisants  pour  arriver  a  des  resul- 
tats  desires. 

Nous  avions  la  claire-vue  du  but  a  atteindre, 
mais  le  chemin  a  parcourir  pour  y  arriver  etait 
long,  et  il  nous  apparaissait  comme  seme"  de  tant 
d'obstacles  que  nous  pouvions  nous  demander 
s'il  nous  serait  donne"  de  les  surmonter. 

Les  efforts  tenths  en  1907  par  1' Assembled  mon- 
diale  des  Puissances,  dans  '1'ordre  de  1'organi- 
sation  d'une  Cour  Permanente  de  Justice  Arbi- 
trale  et  dans  1'ordre  de  la  juridiction  obligatoire, 
etaient  la  d'ailleurs  pour  augmenter  nos  appre"- 
hensions. 

Tenant  compte  de  la  grandeur  de  la  tache  a 
accomplir  et  du  progres  qu'il  s'agissait  de  realiser 
pour  le  bien  de  toutes  les  nations,  nous  nous 
sommes  mis  a  1'cenvre,  nous  gardant  de  ce  scep- 
ticisme  d  priori  qui  est  de  mise  chez  d'aucuns, 
mais  appliquant  i  l'e"tude  des  problemes  qui  se 
posaient  devant  nous  le  doute  methodique  de 
Descartes,  qui,  bien  applique",  est  un  puissant 
instrument  de  lumiere  et  le  plus  sur  garant  de 
positifs  resultats. 

Nous  avons  commence"  par  de  longs  echanges 
de  vue,  nous  avons  pass6  au  crible  du  plus  severe 
examen  nos  opinions,  parfois  divergentes.  Et 
c'est  dans  une  atmosphere  de  vivante  et  libre 
critique  que  sont  n6es  et  qu'ont  grandi  chez  nous 
les  espe"rances  d'une  entente  commune. 

Nous  ne  pouvons  certes  nous  flatter  d'avoir 
realise"  une  oeuvre  parfaite.  La  matiere  ne  parait 
pas  le  comporter,  et  sans  doute,  il  convient  de  nous 
rappeler  ici  cette  topi  que  parole  de  Portal  is 
dans  le  discours  preliminaire  du  Code  civil:  ,,11 
est  absurde  de  se  livrer  a  des  idees  absolues  de 
perfection  dans  des  choses  qui  ne  sont  suscepti- 
bles  que  d'une  bcnte"  relative".  Mais  nous  avons 


ANNEX  No.   i 
Address  of  Baron  Descamps. 

When  the  International  Committee  of  Juris- 
consults, appointed  by  the  Council  of  the  League 
of  Nations  to  prepare  a  plan  for  the  organisation 
of  a  Permanent  Court  of  International  Justice, 
met  for  the  first  time  in  public  session  in  this 
palace,  the  dominating  impression  of  all  the 
members  was  that  of  the  enormous  responsibi- 
lity which  they  had  assumed. 

Assuredly,  we  were  animated  by  a  keen  desire 
to  succeed,  but  nevertheless,  we  knew  that  the 
best  intentions  and  the  most  earnest  efforts  are 
not  always  sufficient  to  bring  about  the  desired 
results. 

We  had  a  very  clear  idea  of  the  end  in  view, 
but  the  road  which  had  to  be  followed  in  order 
to  reach  it  was  a  long  one,  and  it  appeared  to 
us  to  be  sewn  with  so  many  obstacles,  that  we 
might  well  ask  ourselves  if  it  would  be  given 
to  us  to  surmount  them. 

The  efforts  made  in  1907  by  an  Assembly  of 
the  Powers  of  the  world  with  a  view  to  the 
organisation  of  a  Permanent  Court  of  Arbitral 
Justice  and  to  the  creation  of  obligatory  juris- 
diction were  also  calculated  to  increase  our  ap- 
prehensions. 

Bearing  in  mind  the  grandeur  of  our  task 
and  the  progress  which  we  were  called  upon  to 
achieve  for  the  benefit  of  all  nations,  we  devoted 
ourselves  to  our  work,  taking  care  to  avoid  a 
certain  a  priori  scepticism  which  some  affect, 
but  applying  to  the  study  of  the  problems  which 
lay  before  us  Descartes'  methodical  caution 
which,  when  properly  applied,  is  a  very  efficient 
means  of  throwing  light  upon  doubtful  points  and 
the  surest  guarantee  of  attaining  tangible  results. 

We  commenced  by  a  lengthy  interchange  of 
ideas  and  subjected  our  opinions,  which  some- 
times differed  widely,  to  severe  cross-examina- 
tion. In  this  atmosphere  of  free  and  active  criti- 
cism our  hope  of  obtaining  general  agreement 
gradually  materialised  and  took  definite  shape. 

We  cannot  certainly  flatter  ourselves  that  we 
have  achieved  a  faultless  piece  of  work.  The 
subject  —  matter  does  not  indeed  permit  of  that, 
and  doubtless  at  this  juncture  it  is  fitting  to 
recall  that  very  apt  remark  made  by  P  o  r  t  a  1 1  s 
in  the  introductory  speech  of  the  Code  civil : 
"It  is  absurd  to  indulge  in  ideas  of  absolute 
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la  conscience  de  pouvoir  proposer  aux  Etats  un 
systeme  ge'ne'ral  de  justice  Internationale,  dont 
la  projection  sur  1'avenir  nous  semble  devoir 
etre  heureuse  et  largement  feconde. 

Dans  1'elaboration  a  laquelle  nous  nous  sommes 
livres,  nous  avons  estime  ne  pas  devoir  nous  en- 
fermer  dans  une  tour  d'ivoire  inaccessible  aux 
simples  mortels.  Nous  nous  felicitons  d'avoir  tenu 
le  grand  public  au  courant  de  nos  discussions. 
Aujourd'hui  que  ces  discussions  sont  termin^es, 
tout  en  reservant  a  nos  mandants,  comme  il  con- 
vient,  la  primeur  des  62  articles  qui  'forment  le 
statut  compose'  par  nous,  nous  croyons  pouvoir 
repondre  a  1'attention  mondiale  en  resumant  d'en- 
semble  ce  que  la  presse  a  d6ja  public  et  en  es- 
quissant  d'une  maniere  generale  le  systeme  de 
nos  travaux. 

Trois  grands  problemes  ont  surtout  e"t£  exami- 
ned par  nous. 

Le  premier  est  celui  de  1'organisation  de  la 
Cour  de  justice  intemationale.  II  nous  a  paru 
n^cessaire  de  marquer  d'abord  nettement  la  place 
occup£e  par  1'institution  nouvelle  parmi  les  of- 
fices qui  composent  la  juridiction  intemationale. 
II  s'agit  de  constituer  une  Cour  de  justice  vrai- 
ment  permanente,  directement  accessible  aux  par- 
ties, et  formant  un  corps  de  magistrals  indepen- 
dents, choisis  sans  egard  a  leur  nationalite  parmi 
les  personnes  jouissant  de  la  plus  haute  consid£- 
ration  morale  et  qui  re'tmissent  les  conditions 
exigees  dans  leurs  pays  respectifs  pour  1'exercice 
de  plus  hautes  fonctions  judiciaires,  ou  sont  des 
jurisconsultes  posseclant  une  competence  notoire 
en  matiere  de  droit  international. 

C'est  une  institution  existante  et  qui  a  fait  ses 
preuves,  la  Cour  actuelle  d'Arbitrage  de  La  Haye, 
que  nous  avons  pris  pour  base  de  1'edifice  nouveau 
a  construire,  en  ce  sens  que  nous  avons  estime" 
qu'il  y  avait  lieu  de  confier  aux  membres  de  cette 
Cour,  la  tache  de  proceder,  par  groupes  natio- 
naux,  a  la  presentation  limited  de  personnes  en 
situation  de  remplir  les  fonctions  de  membres  de 
la  Cour.  Et  nous  avons  demande  a  chaque  groupe 
national,  afin  qu'il  s'edaire  dans  ses  choix,  de 
consulter,  dans  chaque  pays,  la  plus  haute  Cour 
de  justice,  les  facult^s  et  ecoles  de  droit,  les 
academies  nationales,  et  les  sections  nationales 
d'Academies  internationales  vouees  a  1'etude  du 
droit. 

Deux  noms  doivent  etre  choisis  par  chacun  de 
ces  groupes  nationaux  sans  distinction  de  natio- 


Quant au  choix  deiinitif,  il  est  attribue"  a  1'As- 
semblee  et  au  Conseil  de  la  Societd  des  Nations, 
de  telle  maniere  que  1'election  des  membres  de 


perfection  when  considering  problems  which  are 
only  capable  of  a  relatively  satisfactory  solution". 
But  nevertheless  we  feel  that  we  can  propose  to 
the  nations  a  general  system  of  international 
justice  which  should,  in  our  opinion,  prosper 
and  bear  very  fruitful  results  in  the  future. 

In  setting  ourselves  to  the  working  out  of 
this  plan,  we  decided  that  we  should  not  lock 
ourselves  up  in  a  secret  chamber  inaccessible 
to  the  ordinary  man.  We  are  glad  indeed  to  have 
kept  the  general  public  in  touch  with  our  discus- 
sions. Now  that  these  discussions  are  terminated 
and  whilst  reserving,  as  is  only  right,  the  62  Arti- 
cles forming  the  project  drawn  up  by  us  to  be 
communicated  in  the  first  place  to  the  authority 
from  which  we  derive  our  powers,  we  believe 
that  nevertheless  we  can  respond  to  the  universal 
interest  shown  by  giving  a  summary  of  that 
which  the  Press  has  already  published  and  by 
outlining  in  a  general  way  the  system  of  our  work. 

Three  great  problems  particularly  called  for 
our  consideration. 

The  first  was  that  of  the  organisation  of  the 
Court  of  International  Justice.  It  appeared  to  us 
necessary,  at  the  outset,  to  indicate  clearly  the 
position  to  be  taken  by  the  new  institution 
amongst  the  various  bodies  which  together  go 
to  make  up  international  jurisdiction.  It  was  a 
question  of  creating  a  .really  permanent  Court 
of  Justice,  directly  accessible  to  the  parties  and 
composed  of  magistrates  who  should  be  inde- 
pendent, chosen  without  regard  to  their  nationa- 
lity amongst  persons  of  high  moral  character 
and  fulfilling  the  conditions  required  in  their 
respective  countries  for  appointment  to  the 
highest  judicial  offices,  or  being  jurisconsults  of 
recognised  competence  an  International  Law. 

We  have  taken  an  existing  institution  which 
has  proved  its  worth —  the  present  Court  of  Arbi- 
tration of  the  Hague  — ,  as  a  foundation  for  the 
new  organisation  in  the  sense  that  we  have 
thought  fit  to  entrust  to  the  members  of  this 
Court  the  task  of  undertaking,  by  national 
groups,  the  nomination  of  a  limited  number  of 
candidates  in  a  position  to  undertake  the  duties 
of  members  of  the  Court.  And  we  have  asked 
the  national  groups,  in  order  to  secure  the  best 
advice  in  its  choice,  to  consult,  in  itheir  respective 
countries  the  Highest  Court  of  Justice,  the  .Facul- 
ties and  Schools  of  law,  the  national  Academies 
and  the  national  sections  of  international  Acade- 
mies devoted  to  the  study  of  law1. 

Two  names  are  to  be  chosen  by  each  of  these 
national  groups  regardless  of  nationality. 

The  final  choice,  however,  is  left  to  the  As- 
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la  Cour  ne  puisse  r^sulter  que  de  1'action  con- 
cordante  de  1'une  et  de  1'autre. 

Nous  avons  ensuite  adopte  un  ensemble  de 
dispositions,  qui,  d'une  part,  orientent  les  choix 
vers  la  representation  des  grandes  formes  de  civili- 
sation et  des  principaux  systemes  juridiques  du 
monde,  de  maniere  a  conserver  a  la  Cour  une 
physionomie  vraiment  mondiale,  et  qui,  d'autre 
part,  pourvoient  au  cas  ou  1'accord  ne  s'e"tablirait 
pas  d'embiee  entre  le  Conseil  et  1'Assemble'e. 

En  ce  qui  conceme  le  fonctionnement  de  la 
Cour,  nous  avons  preVu  la  formation  annuelle 
d'une  chambre  de  trois  juges  appelde  a  statuer 
en  procedure  sommaire,  lorsque  les  parties  le 
demanderont. 

La  seconde  question  capitale  sur  laquelle  de- 
vait  naturellement  se  porter  notre  attention,  c'e"tait 
la  competence  de  la  Cour.  Notre  effort  principal 
a  porte  sur  deux  points:  d'abord  la  realisation 
d'un  systeme  de  juridiction  obligatoire  concer- 
nant  les  differends  d'ordre  juridique,  et  par  ex- 
tension, tous  autres  differends  en  tant  qu'ils 
peuvent  faire  1'objet  de  conventions  soit  gene- 
rales,  soit  speciales  entre  les  parties.  Les  decla- 
rations faites  et  les  engagements  pris  par  la 
seconde  Conference  de  la  Paix  en  1907  ont  ete 
dans  cet  ordre  le  point  de  depart  de  nos  travaux. 

Nous  avons  ensuite  essaye  de  determiner  les 
regies  d'interpretation  juridique  dont  le  juge  doit 
faire  application  dans  1'examen  des  causes  qui 
lui  sont  soumises. 

Un  troisieme  point  a  ete  de  notre  part  1'objet 
d'une  attention  particuliere :  la  procedure  devant 
la  Cour.  Nous  croyons  avoir  resolu  dans  cet  or- 
dre, d'une  maniere  satisfaisante,  d'assez  nom- 
breuses  questions,  notamment  quant  aux  mesures 
conservatoires  a  indiquer  au  debut  de  certaines 
contestations,  quant  k  1' intervention  des  tiers  dans 
les  litiges  entre  parties  contendantes,  quant  aux 
conditions  dans  lesquelles  peuvent  etre  rendus 
les  jugements  par  defaut. 

Si  nous  ajoutons  a  ces  dispositions  contenues 
dans  le  statut  organique,  deux  recommandations 
concernant  d'une  part,  la  continuation  methodique 
de  1'ceuvre  entreprise  par  les  premieres  confe- 
rences de  La  Haye  pour  ravancement  du  droit 
international,  d'autre  '  part,  1'institution  d'une 
Haute  Cour  de  justice  Internationale  chargee  de 
juger  les  crimes  centre  1'ordre  public  internatio- 
nal et  contre  le  droit  des  gens  universel,  et  le 
voeu  formuie  par  nous  concernant  le  prochain 
fonctionnement  de  1'academie  de  Droit  interna- 
tional fondee  a  La  Haye,  nous  aurons  donne  un 
apercu  du  cadre  dans  lequel  s'est  developpee 
notre  activite. 

L'accueil    qui    nous   a   ete   fait    dans   la   capi- 


sembly  and  the  Council  of  the  League  of  Nations 
and  is  carried  out  in  such  a  way  that  the  election 
of  the  members  of  the  Court  is  dependent  on 
the  joint  action  of  both  of  these  bodies. 

Moreover  we  have  adopted  a  series  of  pro- 
visions which,  on  the  one  hand,  tend  to  influence 
the  selection  so  that  the  main  forms  of  civili- 
sation and  the  principal  legal  systems  of  the 
•world  will  be  represented,  in  order  to  make  the 
Court  a  really  representative  world-tribunal  and, 
on  the  other  hand,  provide  for  the  contingency 
of  possible  failure  on  the  part  of  the  Council  and 
the  Assembly  to  come  to  a  complete  under- 
standing. 

As  regards  the  working  of  the  Court,  we  have 
provided  for  the  annual  formation  of  a  chamber 
of  three  judges  for  the  purpose  of  hearing  cases 
by  summary  procedure  when  the  parties  so 
request. 

The  second  main  question,  to  which  our  atten- 
tion was  naturally  called,  was  the  jurisdiction  of 
the  Court. 

Our  main  efforts  were  directed  towards  the 
achievement  of  two  objects:  first,  the  introduc- 
tion of  a  system  of  compulsory  jurisdiction  in 
disputes  of  a  legal  nature  which  should  also  be 
applicable  to  all  other  cases  in  so  far  as  they 
may  be  covered  by  general  or  particular  con- 
ventions between  the  parties.  The  declarations 
made  and  the  engagements  entered  into  by  the 
second  Peace  Conference  in  1907  served  as  a 
starting  point  for  our  efforts  in  this  direction. 

Next  we  attempted  to  lay  down  the  rules  of 
juridical  interpretation  to  be  applied  by  the 
judges  in  the  examination  of  cases  submitted 
to  them. 

The  third  point  to  which  we  devoted  particular 
attention,  was  the  procedure  before  the  Court. 
We  believe  that  we  have  satisfactorily  solved  a 
considerable  number  of  problems  in  this  connec- 
tion, especially  with  regard  to  the  provisional 
measures  to  be  suggested  at  the  outset  of  certain 
cases,  with  regard  to  the  intervention  of  third 
parties  in  disputes,  and  with  regard  to  the  con- 
ditions under  which  judgment  may  be  passed 
by  default. 

Add  to  the  provisions,  contained  in  the  project 
itself,  two  recommendations,  the  first  advocating 
the  methodical  continuation  of  the  work  com- 
menced by  the  first  Hague  Conferences  for 
the  advancement  of  international  law,  and 
the  second,  the  creation  of  a  High  Court  of 
International  Justice  to  try  future  crimes  against 
international  welfare  and  the  universal  law  of 
nations,  and  finally,  the  recommendation  which 
we  drew  up  advocating  that  of  the  Academy  of 
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tale  des  Pays-Bas  par  Sa  Majeste  la  Reine,  les 
multiples  et  cordiales  attentions  dont  nous  avons 
e"te"  1'objet  de  la  part  de  Monsieur  le  Ministre 
des  Affaires  Etrangeres  et  du  Vice-President  de 
notre  Comite",  comme  de  tant  d'autres  personnes 
et  institutions  dont  les  noms  se  pressent  en  ce 
moment  sur  mes  levres,  nous  imposent  I'agr^able 
devoir  d'exprimer  ici  des  sentiments  de  profonde 
gratitude.  Nous  ne  doutons  pas  que  le  Conseil  de 
la  Socie"t£  des  Nations  ne  se  joigne  a  nous  pour 
exprimer  a  son  tour  toute  sa  reconnaissance  pour 
1'accueil  fait  a  ses  mandataires.  Nous  formons 
le  vceu  que  notre  se*jpur  sur  le  sol  n£erlandais 
demeure  fecond  pour  le  bien-etre  du  pays  qui 
nous  a  si  aimablement  accueillis,  pour  le  rap- 
prochement des  peuples  dans  Fordre  de  la  justice 
internationale,  et  pour  le  bien-etre  de  I'humanite'. 


international  law  at  the  Hague  should  be  set  in 
operation  as  soon  as  possible,  —  and  we  shall  then 
have  a  general  idea  of  the  scope  of  our  efforts. 
The  welcome  given  to  us  in  the  capital  of  the 
Netherlands  by  Her  Majesty  the  Queen,  the 
many  friendly  attentions  paid  us  by  the  Foreign 
Minister  and  the  Vice-President  of  our  Commit- 
tee, as  well  as  by  a  large  number  of  other  per- 
sons and  institutions,  whose  names  I  could  men- 
tion, impose  upon  us  the  pleasant  duty  of  taking 
this  opportunity  of  expressing  our  deep  sense 
of  gratitude.  We  do  not  doubt  that  the  Council 
of  the  League  of  Nations  will  join  with  us,  and 
give  expression,  in  its  turn,  to  its  gratitude  for 
the  reception  accorded  to  its  representatives.  We 
earnestly  hope  that  our  stay  upon  Dutch  soil  may 
bear  fruit  which  will  benefit  the  Country  which 
has  given  us  suchl  a  welcome,  and  will  tend  to  a 
better  understanding  between  peoples  based  on 
the  conception  of  international  justice,  and  to 
the  good  of  humanity. 
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ANNEXE  No.   2. 
Discours  de  M.  van  Karnebeek. 

Messieurs, 

Avant  que  cette  stance  soit  leve"e,  je  tiens  k 
vous  adresser,  Messieurs,  quelques  paroles  pour 
vous  traduire  les  sentiments  qui  animent  le  Gou- 
vernement  de  la  Reine  k  1'heure  de  la  separation. 

Le  peuple  neerlandais,  heureux  et  fier  de  votre 
presence  en  ces  lieux,  a  suivi  vos  travaux  avec 
un  vif  inte"r£t.  Les  communiques  interessants  qui 
en  indiquaient  r^gulierement  le  progres,  en  sig- 
nalant  k  la  fois  la  nature  et  la  ported  de  vos  de- 
liberations, ont  permis  au  public  de  se  faire  une 
idee  de  votre  tiche  et  d'apprecier  le  succes  qui 
a  couronne  vos  efforts  assidus.  Permettez-moi  de 
vous  feiiciter  d'avoir  abouti  en  eiaborant  d'un 
commun  accord  un  pro  jet  auquel,  j'espere,  la 
Societe  des  Nations  donnera  son  adhesion  et 
assurera  une  realisation  prochaine. 

II  ne  m'appartient  pas  a  1'heure  presente  de 
m'etendre  sur  les  merites  de  votre  ceuvre.  Per- 
mettez-moi, cependant,  de  vous  dire  que  1'hon- 
neur  que  vous  avez  fait  k  mon  pays  en  designant 
dans  votre  projet  la  ville  ou  vous  vous  etes  reunis, 
comme  le  siege  futur  de  la  Cour  de  Justice,  a 
ete  vivement  apprecie.  Votre  resolution  unanime 
a  cet  egard,  a  emu  mes  compatriotes,  et  je  me 
fais  1'interprete  de  leur  desir  sincere  d'entourer 
la  grande  institution  de  Justice  mondiale,  dont 
vous  avez  eiabore  le  statut,  de  toutes  les  mar- 
ques de  respect  et  d'attachement  qu'un  peuple, 
heureux  de  servir  la  cause  du  droit  international 
de  toutes  ses  forces,  est  capable  de  dormer  en 
obeissant  a  des  traditions  respectables  et  vivan- 
tes.  Le  vceu,  que  vous  avez  formuie,  relatif  a 
la  convocation  reguliere  de  conferences  inter- 
nationales,  appeiees  k  faire  suite  aux  deux  pre- 
mieres conferences  de  La  Haye,  et  celui  qui  a 
trait  k  la  mise  en  activite  de  1'Academie  de  Droit 
International,  fonde"e  k  La  Haye  en  1913,  evo- 
quent  de  predeux  souvenirs  qui  nous  sont  chers. 
Si  ces  vceux  se  re"alisent,  Votre  Conference,  Mes- 
sieurs, aura  contribue  largement  k  en  tourer  la 
Cour  de  Justice  d'un  systeme  de  lois  internatio- 
nales  et  de  notions  juridiques,  dont  1'ensemble 
est  indispensable  k  1'etablissement  du  regne  du 
droit  dans  les  rapports  internationaux.  Je  tiens  k 
vous  assurer,  que  le  Gouvernement  de  la  Reine 
se  fera  un  devoir  de  repondre  k  1'appel  que  vous 
avez  fait  k  son  concours  et  k  sa  collaboration. 


ANNEX  No.  2. 
Speech  of  M.  van  Karnebeek. 

Gentlemen, 

Before  this  meeting  ends,  I  wish  to  address 
to  you  on  your  departure  a  few  words  on  behalf 
of  the  Government  of  H.  M.  the  Queen. 

The  Dutch  people,  glad  and  proud  that  you 
should  have  honoured  the  .Hague  with  your  pre- 
sence, has  followed  the  course  of  your  work 
with  keen  interest.  The  interesting  communiques, 
•which  have  indicated  regularly  the  progress 
made  and  the  nature  and  scope  of  your  delibe- 
rations, have  enabled  the  public  to  form  an  idea 
of  your  task  and  to  appreciate  the  success  which 
has  crowned  your  concentrated  efforts.  Allow 
me  to  congratulate  you  upon  having  succeeded 
in  preparing  a  plan  based  on  a  unanimous  agree- 
ment, which,  I  hope,  the  League  of  Nations 
will  accept  and  put  into  execution  in  the  near 
future. 

It  is  not  for  me,  at  this  time,  to  discourse  upon 
the  merits  of  your  work.  Allow  me,  however,  to 
say  that  the  honour  you  have  done  to  my 
country'  by  naming  the  city,  in  which  you  have 
met,  as  the  future  seat  of  the  Court  of  Justice 
has  been  highly  appreciated.  Your  unanimous  re- 
solution to  this  effect  has  moved  my  fellow- 
countrymen  deeply,  and  I  wish  to  say,  on  their 
behalf,  that  they  are  sincerely  desirous  of  sur- 
rounding the  great  institution  for  the  administra- 
tion of  Justice  throughout  the  world,  the  Statute 
for  which  you  have  prepared,  with  all  the  marks 
of  respect  and  affection  which  a  Nation,  glad  to 
serve  the  interests  of  International  Justice  to 
the  utmost  of  its  power,  and  inspired  by  worthy 
and  living  traditions,  can  show. 

The  resolution  you  have  drawn  up  concerning 
the  periodical  convocation  of  International  Con- 
ferences to  carry  on  the  work  of  the  two  first 
Conferences  at  the  Hague,  and  that  referring  to 
the  setting  in  motion  of  the  Academy  of  Inter- 
national Law,  founded  at  the  Hague  in  1913, 
awakes  memories  which  are  very  dear  to  us. 

If  these  resolutions  produce  the  desired  re- 
sults, your  Conference,  Gentlemen,  will  have  con- 
tributed largely  towards  supplying  the  Court  of 
Justice  with!  a  system  of  international  rules  of  law 
and  juridical  conceptions  which  is  indispensable 
to  the  establishment  of  Justice  as  governing  inter- 
national affairs.  I  can  assure  you,  that  the 
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En  vous  remerciant,  Monsieur  le  President, 
des  aimables  paroles  que  vous  avez  eues  a  1'egard 
du  pays  que  je  represente,  je  voudrais  exprimer, 
en  terminant,  de  mon  cote,  le  voeu,  que  vous  vou- 
drez  bien,  en  quittant,  r^server  parrni  vos  sou- 
venirs une  place  modeste  au  pays  qui  a  6t6  heu- 
reux  de  mettre  ses  ressources  et  son  hospitalite 
a  la  disposition  de  Votre  Conference.  Vous  y 
avez  etc  les  bienvenus,  et  c'est  avec  regret  que 
nous  vous  voyons  partir. 

Soyez-en  convaincus,  Messieurs,  Sa  Majeste 
la  Reine  sera  touchee  par  l'hommage  de  recon- 
naissance que  vous  lui  avez  adresse,  Monsieur 
le  President,  et  dont  je  ne  manquerai  pas 
d'etre  Tinterprete  au  pres  d'Elle. 


Queen's  Government  will  make  it  its  duty  to 
respond  to  your  call  for  assistance  and  collabo- 
ration. 

I  thank  you,  Monsieur  le  President,  for 
your  kind  references  to  my  country  and,  before 
closingi  my  remarks;,  I  venture  to  (express  'the  hope 
that  you  will,  on  your  departure,  keep  in  remem- 
brance the  Country  which  has  been  glad  to  put 
its  resources  and  hospitality  at  the  disposal  of 
your  Conference.  You  have  been  most  welcome 
and  we  much  regret  your  departure. 

Rest  assured,  Gentlemen,  that  Her  Majesty 
the  Queen  will  be  deeply  touched  by  the  homage 
arid  thanks  to  which  you  have  given  expression, 
Monsieur  le  President,  and  which  I  shall  not 
fail  to  communicate  to  Her. 
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July  20th 


XXX     1. 


XXX     2. 


XXX     3. 


Discours   de   cloture  prononce  par 

M.  le  Jonkheer  VAN  KARTJEBEEK    XXXV     2. 


Text  of  chapters  on  organisation 
and  competence,  as  amended  on 
July  19th  and  2Qth  ..... 

Drafting  Committee's  text  of  the 
chapter  on  procedure,  with  pre- 
liminary decisions  of  the  full 
Committee  taken  on  July  2Qth. 

Articles  reserved  on  July  19th  and 
20th,  with  the  decisions  taken 
on  the  2ist  July  .....  XXXI  1. 

Text  of  Scheme  for  the  establish- 
ment of  the  Permanent  Court  of 
International  Justice,  adopted  in 
first  reading  .......  XXXI  2. 

Text  of  Scheme  for  the  establish- 
ment of  the  Permanent  Court 
of  International  Justice,  adopted 
in  second  reading  .....  XXXII  1. 

Report  drafted  by  M.  DE  LAPRA- 
DELLE  on  the  said  scheme  (in- 
cluding resolutions  of  the  Com- 
mittee) .........  XXXIV  1. 

Final  address  by  Baron  DESCAMPS.     XXXV     1. 

Final    speech    by    M.  le  Jonkheer 

VAN  KARNEBEEK  ......    XXXV     2. 
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INDEX  ANALYTIQUE. 


A. 


Academic  de  droit  international  622,  749,  754,  756. 

AHatci,  M.  Declaration  (competence)  541/3;  amen- 
dement  a  la  meme  549,  651/2;  pro  jet  (organi- 
sation) 147,  165  (texte),  1 68,  182,  198,  390, 
402  (texte),  549  (texte). 

Admission  a  la  Cour  219  seq.,  270,  288  seq.,  540. 

Agenda  du  Comite  (general)  33  (texte);  (special: 
Voir  ordre  du  jour). 

Avis  des   Con-rite's  Techniques  639. 

Avis  consultatifs  226,  584/5,  701,  730,  731,  732. 

Air;  voir  (Commission)  Militaire,  Navale  et  A&rienne. 

Alabama,  cas  de  1',  213. 

Allemand  (pro jet)   219. 

Altamira,  M.  Amendements  au  projet  Root— Phil- 
limore  329/30;  proposition  sur  organisation 
147,  158/9  (texte);  projet  sur  citation  uni- 
laterale  260,  273  (texte);  reponse  a  Lord 
Phillimore  145/6. 

Alvarez,  M.  200. 

Apergu  des   questions  etc.   (voir   Questions). 

Arbitrage  13,  46,  213,  238  seq.;  signification  des 
mots  dans  le  Pacte  696;  obligatoire  14,  17, 
727/8;  T  rake's  d'arbitrage  226,  230,  238,  261, 
264,  290,  308/9,  313/4,  582;  (Grande  Bre- 
tagne,  France,  Etats-Unis,  Italic,  Danemark, 
Pays-Bas). 

Article  i  du  Pacte  124. 

Article  5  du  Pacte  420. 

Article  7  du  Pacte  496. 

Article  12  du  Pacte  7,  18,  180,  225,  230,  240  seq., 
270,  291,  696. 

Article  13  du  Pacte  110,  225,  228,  230,  238,  240 
seq.,  243,  283/5,  287,  697,  728. 

Article  14  du  Pacte  7,  13,  17,  118,  178,  180/1, 
186,  206  seq.,  219,  221,  224,  225,  226/8, 
229,  233,  235/6,  249,  268,  541,  701,  728. 

Article  15  du  Pacte  7,  240. 

Article  17  du  Pacte  219,  221,  223,  225,  268,  288/9, 
292/3,  540,  577,  580. 

Articles   18  et   19  du  Pacte  208. 


Assembled    (voir    Pe'riodicite',    aussi    Indemnite's) ; 

comme    Corps    Electoral    (voir  Election   et 

Nomination). 
Asser,  M.   176,   180,  594. 
Assesseurs  169,  198/200,  221,  531  (voir  aussi  Juges 

nationaux). 

Autorites  (e'crivains)  332/3,  620. 
Avant-projet   soumis   par  le  Comite"  de  redaction; 

Discussion   551/8,   573,   585,   587/622;    texte 

561/71;  texte  modifie  595/605,  623/44,  653/7; 

texte    adopt^    en    premiere    lecture  659/70; 

texte  definitif  673/85. 


B. 


Bevilaqua,   M.    103,   551. 
Bourgeois,  M.   L&>n  4;  disoours  5/11,  508. 
Bruxelles:   Reunion  des  Associations  pour  la   So- 
cie"te"  des  Nations  102,  104,  116  (texte),  431. 
Bryan   (voir  Traite"s). 


C. 


Caractere  de  la  Cour  7,  8,  103,  104,  107,  119,  134/5, 
169,  170,  177/80,  185,  246,  623,  694/6;  sa 
,,puissance  d'action"  9. 

Caractere  du  Comite"  22/3. 

Caractere  des  conflits  (juridique,  politique)  102, 
no,  244,  254,  260,  261,  272,  292,  309,  317, 


Chambres   (voir   Division). 

Citation  unilaterale  104,  180,  201,  224/7,  228, 
233/51,  252/3,  269,  273,  283,  286,  288,  292, 
582,  728. 

Civilisations  (voir  Representation). 
Comit6  de  Redaction  190,  262,  341,  (sur  regies  de 
procedure)    342,    353,  -384,    400,  451,  474, 
477,  539,  543,  551,  561  (texte),  573,  587. 
Discussion  du  texte: 

a)   sur  organisation  et  competence: 
Art.     i  -  552,   595. 

Art.     2          -  553,  595,  6n,  623. 
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Art.  3    -  554,  595. 

Art.  4    -  554,  595,  612,  623. 

Art.  5    -  554,  596,  612,  623. 

Art.  6    -  555,  596,  612,  623. 

Art.  7    -  556,  596. 

Art.  8  •   -  556,  597,  612,  624. 

Art.  9    -  556,  597. 

Art.  10    -  556,  597. 

Art.  1 1    -  557,  597,  612,  617,  624,  653. 

Art.  12    -  557,  598. 

Art.  13   —  557,  577,  598,  614. 

Art.  14    -  557,  599. 

Arts.  15/22 -- 574,  599,  600,  613/4,  621 

(22),  625,  655  (22 to). 
Arts. 23/25  --  575,  600/1,  613  (24^5),  614 

(25),  619  (24),  625,  655  (24). 
Art.  26    -  577,  602,  614,  626. 
Art.  27     -  578  seq.,  602. 
Art.  28     -  580,  603,  617,  627,  653 

(2Sbis). 

Art.  29          -  582,  604,  615,  617,  627,  654- 
Art.  30          -  583,  605,  615,  627. 
Arts. 31/32--  584,  605,  620,  655. 
b)   sur  procedure: 

Art.     I  -  587,  637. 

Art.     2  -  587,  637. 

Art.     2bis      -  588,  637. 

Arts.    3/6       -  588,  638. 

Arts.    7/1 1  --  589,  639. 

Arts.  12/15  --  590,  641,  656.  (15). 

Art.   16          -  591,  641. 

Art.   17  -  557,  580,  591,  641. 

Arts.  18/19  -'  591,  64r- 

Arts.  20/23 --  592,   642,     656     (15),     657 

(22  bis). 

Art.  24          -'644. 
Commission  (voir  Militaire) 
Commission  de  Conciliation  127,  150,  387,  399,  433, 

557,  613,  617,  712/3. 

Communication  des  rdsultats  des  travaux  du  Co- 
mite;  proposition  de  M.  Ricci-Busatti  690/1. 
Competence  de  la  Cour  n,  45,  107/9,  I97>  2OI> 
204/7,  233/48,  252,  253,  254/6,  272/8,  289 
seq.,  579,  618/9,  696,  701,  722/4,  727/9,  754; 
obligatoire  45,  104,  224/32,  233,  244,  286, 
308/11,  314,  582/3, -615/6,  619,  651;  parti- 
culier  201,  204/17,  279/80,  579,  722/3;  quels 
Etats?  219  seq.,  539,  724/5;  sous  les  traites 
de  Paix  724;  suivant  conventions  583,  615/6, 
727. 

Competence  de  la  Chambre  de  trois  juges  575,  647. 
Competence  du  Comite  227,  231,  232,  233/4,  293, 

499.  5°7,  5H,  54i- 
Compromis  226. 
Conferences  de  Droit  International  230/1,  497,  506 

seq.,  519  (texte),  747/8,  754,  756. 


Conference   (Navale)   de   Londres   286. 
Conference  de  la  Haye  (1899)  3,  5/6,   12,   18,  23, 

41,  42,  43,  254,  319,  695,  697,  723,  732. 
Conference  de  la  Haye  (1907)  3,  5/6,  12,  15/7,  18, 

23,    41,    42,    43,    103,    1 08,    132,   227,   240, 

243,  248,  310,  364,  450,  726/7,  754. 
Conference  de  Paris  12,  17,  155,  220,  502,  541. 
Conference  de  Londres  (1908)  286. 
Conference  de  Droit  International  Prive  215. 
Consultation  avant  presentation  des  candidats  427, 

435,  706/8. 
Convention  de  la  Haye  (1899)  13,  14,  47,  319,  340, 

494,    511,   725/6,   736,   738,  741,   742,    743, 

744/5- 
Convention  de  la  Haye  (1907)   154,  177,  209,  219, 

229,  231,  239,  241/3,  254,  264,  267,  271,  324, 
338,  340,  448,  455,  494,  510,  517,  589,  594, 
611,  697,  723,  729,  732,  736,  738,741,  742, 

743,  744- 
Conseil  (voir  Election,  nomination,  aussi  traitements 

318,  360). 

Cour  de  Justice  arbitrale  16,  26,  131,  143,  172,  192, 
224,  240,  250,  461,  478. 

Cour  d'arbitrage  6,  8,  12/3,  14/5,  28,  45,  103,  107, 
m,  124,  127  seq.,  131,  132,  148,  153,  155, 
159,  177,  179,  238,  246,  318,  359,  388,  392, 
408,  420,  429/30,  433,  498,  753;  caractere  - 
comparaison  avec  la  Cour  Permanente  de 
Justice  Internationale  8,  153,  694/6,  698. 

Cour  Supreme  des  Etats-Unis  175,   182,  694. 

Coutumes  293/5,  322,  334,  335,  584. 

Crimes    (contre    le   droit   international)    498,    506: 
voir  Haute  Cour;  (de  guerre)   506. 


D. 


e  315/20. 

Decisions  judiciaires  (comme  source  de  droit)  620. 

Decisions  de  la  Cour  --  prises  a  la  majorite  741  2. 

Declaration  de  Londres  (voir  Conference  de  Lon- 
dres). 

Deni  de  justice  312  seq. 

Descamps,   M.   le  Baron  (President  du  Comite  - 
i  -  -  note).  Discours  liminaire  12,  217,  250; 
declaration  a  propos  des  non-membres  288/9; 
expose  du  probleme  pose  au  Comite  28,  44/5° 
(texte);  note  sur  juridiction  obligatoire  254/6; 
questionnaires   -       organisation    101,    114  ;; 
competence   204,   218;  premier  plan  sur  or- 
ganisation   in,    121,    124,    129,    131,    142/3 
(texte),  148,  153,  155,  161,  171,  175,  353  seq., 
361,  371,  372,  502,  516.  Deuxieme  plan  sur 
organisation  353,  373/7  (texte),  282  seq.,  307, 
384,  430,  440,  445,  456,  469,  486. 
Arts.   1/2  --  440,  445. 
Art.     3        -  477. 
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Art.     5        -  394,  436. 
Art.     6        -  454. 
Art.     7      —  454. 
Art.     8        -  452. 
Art.    9        -  459,  463. 
Art.  10        -  461,  472. 
Art.  12      —  479. 
Art.  13        -  495. 
Art.  14        -  480. 
Art.  15         -  455. 
Art.  17        -  495. 

Plan  relatif  a  competence  227,  259  seq.,  272 
(texte),  288,  318;  proposition  et  discours  sur 
regies  a  appliquer  293,  306,  307,  308,  314, 
322/5;  declaration  sur  admission  de  non- 
membres  288;  proposition  relative  a  la  divi- 
sion en  chambtes  525,  546;  discours  de  clo- 
ture  752. 

Division  en  chambres  28,  49,   in,    171,    173,    176, 
178,    184,    1 86,    197,   516,   525;  specialement 
pour   conflits   auxquels  des  particuliers  sont 
parties  210,  215. 
Doctrine  332/3  seq.,  620. 
Doctrine   Monroe  314. 
Domicile  (voir  Residence). 
Dominus  litis  (L'etat  comme)   205  seq.,  214  seq., 

578. 

Droit  de  demission  des  juges  554,  612. 
Droit  International  Prive  211/2,  214/5. 
Droit  materiel  247,  270,  287,  293,  306,  307/20,  331, 

345,   584,  620,  729,  730. 
Droits  ,,inalienables"  254,  320. 
Duree  de  mandat   190,   191,   194/6,  441   seq.,   575, 
714. 

E. 

Eaux  territoriales  315,  319. 

Egalite"  des  Etats  28,  102  seq.,  107,  no/i,  i'i6, 
118,  120,  122,  123,  129,  133,  136,  147,  148, 
149  seq.,  183,  360,  366,  368,  699/700,  701. 

Election  des  juges: 

en  general-  3, 127,  183,  355  seq.,  393/4,  617,  7°o/i, 
711/2;  par  1'Assembiee  seule  121,  124,  138, 
361  seq.,  364,  368,  371/2,  753/4;  Par  le  Con- 
seil  et  1'Assemblee  109,  121,  124,  127,  149 
seq.,  154/158,  159,  162,  163,  166,  355  seq., 
361,  362,  363,  367,  369,  371,  374/5,  385, 

394,  705- 

Elections  partielles  4,  10,  424,  464,  554. 
Equite   (voir   Justice). 
Etats-Unis    181,    182,  222,  236,  267,  312/4,  648. 

F. 

Fernandes,  M.  Raoul  (voir  Preface,  p.  Ill)  103, 
551;  amendements  relatif  a  procedure  608;  ex- 


sur  normes  materielles  333,  345  (texte); 

expose  du  point  de  vue  du  Bre'sil  et  de  1'Amd- 

rique  latine  365/8;  amendements  concernant 

la  procedure  des  interdits  608. 
Fonctions    (d'apres    Mr.   Root)    du   Systeme   judi- 

ciaire  international    151. 

Frais  de  la  Cour  219,  222,  223,  291,  495,  577/8,  746. 
Frais  de  voyage  482,  493. 
Fry,  Sir  Edward  153. 


G. 


Greffier  455;  salaire  614;  residence   186,   189. 


H. 


Hagerup,  M.  Amendement  a  la  proposition  de  Lord 
Phillimore  238,  253  (texte);  amendement 
relatif  au  nombre  des  candidats  468;  amen- 
dement relatif  a  1'indemnite  des  juges  489, 
493;  declaration  364;  projet  de  recomman- 
dation  relative  a  la  competence  en  matiere 
penale  513;  amendement  relatif  aux  condi- 
tions d'acces  530;  m6moire  sur  1'art.  43  du 
projet  des  Cinq  Puissances  Neutres  607 
(texte). 

Haute  Cour  de  Justice  avec  competence  penale  49, 
in,  129,  140,  210,  498/516,  521,  748,  754. 

Haye,   Convention  de  la  (voir  Conventions). 

Hommage   aux   travaux  anterieurs   23   seq. 


I. 


Ihering  346. 

Incompatibility  170,  173,  190/3,  460,  463,  493,  573, 

646,  715/7. 
Indemnite  des  juges  190,  195,  480,  481,  487,  493, 

577- 
Institut  de  Droit  International   14,  336,  384,  410, 

417,  427,  430,  436. 

Interets   vitaux  (voir  Droits  inalienables). 
Intervention  dans  les  differends  devant  la  Cour  587, 

592,  637,  745/6,  754. 
Irremovabilite  des  juges  195. 


J. 


Jugement  par  contumace  237,  590/1,  640/1,  739/40; 

effet  du  212. 
Juges  nationaux    121,   168/9,   I72,   J97/8,  222,   528 

seq.,  535,  576,  614,  649,  721/2. 
Jurisprudence    (Anglaise,    Continentale)    235,   239, 

243,  334,  354- 

Justice;  et  e"quite  106/7,  295,  309  seq.,  315/6,  323, 
333,  335,  729;  objective  et  subjective  323, 
324- 
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K. 


Karnebeek,  M.   van:  discours  2,  756. 
Kent,  Chancellor  323. 


L. 


Langue  officielle  de  la  Cour  732/3;  du  Comit6 
21/2,  31,  552. 

Lapradelle,  M.  de,  Resolution  25/6,  30,  42  (texte). 

Larnaude,  M.  398. 

Lords,  Law,   192,  194;  maison  des  191. 

Limite  d'age  197. 

Locus  Stand!  special  248,  257/8,  579. 

Loder,  M.  Amendements  au  projet  Root— Philli- 
more  363,  379/81  (texte),  398,  406,  426,  431, 
440;  discours  sur  les  propositions  presentees 
160/4  (texte);  memorandum  sur  competence 
233,  249/51  (texte). 


M. 


Memorandum  de  la  section  juridique  du  Secretariat 

7,  no,  226,  228. 

Mesures  conservatoires   588,  637/8,  735/6,  754. 
Methode  de  travail  du  Comite"  25  seq.,  30,  246. 
Militaire  (Commission),  Navale  et  Aerienne  10. 
Minorites  204/5,  216/7,  54°,  578,  723- 
Moyens  diplomatiques   207,   259,   263,   266/7,  615, 

617/8,  725/6. 


N. 


Nationalite,  double  209/14. 

Neutralite   500. 

Neutres,  Projet  des  (,,Projet  des  Cinq  Puissances"): 
24,  26,  104,  124,  160/1,  170,  174,  192,  193, 
199,  205,  229,  231,  237,  242,  247,  251,  259, 
262,  271,  295/6,  317,  319,  338,  339/40  (Arts. 
29/32),  363,  407,  420,  451,  453,  482,  580, 
589>  593,  697,  723,  737,  738,  743;  resum^ 
ties  regies  de  procedure  du  347/50. 

Nombre  des  juges  28,  29,  38,  138/9,  168  seq.,  178/81 
(augmentation),  183,  185  seq.,  200,  359,  386, 
405,  441,  526,  613,  711,  713,  714. 

Nombre  des  candidats  405  seq.,  555,  612,  708. 

Nomination  des  juges  28,  101/2  seq.,  384  seq.;  par 
la  Cour  d'Arbitrage  124/7,  135,  148  seq., 
154/5,  183,  374,  406,  701/4;  par  gouverne- 
ments  150,  158,  701;  de  juges  nationaux  425. 

Non-liquet   296,   307/20,  332,  336,  338. 

Non-Membres  (de  la  Societe  des  Nations)  219  seq., 
227,  262,  265,  269/70,  288  seq.,  293,  495, 
577,  580/1,  648;  condition  d'acces  a  la 
Cour  -  -  amendement  par  M.  Hagerup.  580; 


Centre-proposition  du  President  580,  581;  de 
M.  de   Lapradelle  580,  581;  general   581. 
Notifications  (k  faire  par  la  Cour)  638/9. 

O. 

Opinions  divergentes  des  juges  531,  592,  742/3. 

Opinion  publique  123,  137,  179,  193. 

Ordre  du  jour  23,  30,  31,  112,  130,  136,  138,  139, 
140,  168,  173,  182,  185,  186,  190,  197  seq., 
201,  203,  217,  219,  224,  232/3,  246/8,  270, 
281/2,  297,  321,  338,  342,  419/20,  437,  445, 
475,  477,  514,  528,  544- 

Organes  de  la  vie  internationale  9. 

Organisation  de  la  Cour,  en  general  28,  101,  353, 
698  seq.,  753. 


P. 


Pacte  (voir  Articles  —  Revision). 

Par  lenient,  membre  de  (voir  Incompatibility). 

Partie  (Qui  peut  etre?)  188,  197,  204  seq.,  219,  279. 

Pensions   195,  480. 

Periodicite  de  1'Assemblee  194. 

Permanence  de  la  Cour  7,  186/8,  190,  699. 

Phillimore,  Lord: 

Premiere  proposition  138,  144  (texte),  152,  161 
seq.,  154,  185;  plan  sur  competence  236,  239, 
252  (texte),  262;  amende"  par  M.  Hagerup 
253;  amendements  au  projet  du  Baron  Des- 
camps  sur  competence  270,  276/8  (textes), 
288;  amendements  aux  Arts.  25,  26  du  projet 
Root— Phillimore  525,  545. 
Presentation  des  candidats: 

-  par  les  membres  de  la  Cour  d'Arbitrage  151, 

163,  361,  413,  703/6,  711,  713,  753; 
-par  les  gouvernements  150,  158,  701. 
Premiere    lecture    552    seq.,    629  texte  adopte"   en 
659   seq. 
Discussion : 

Arts.  1/3  -  645. 
Arts.  4/21  --  646. 
Arts.  22/28  —  647. 
Arts.  29/34  —  648. 
Arts.  3  5/39  —  649. 
Arts.  40/61  --  650. 
Art.  62  -  651. 

President  de  la  Cour:  election  456;  residence  186/9; 

indemnity   1 96. 
Presse : 

Relations  avec  la  25,  27,  30,  41,  117,  147,  167. 
Principes  de  droit  (voir  Droit  materiel,  Sources  de 

droit). 

Prises  (Cour  des)  3,  105,  120,  137,   198,  205,  247, 
286,  296,  307/9,  311/2,  313/4,  3i6/7,  323,  729- 
Privileges  diplomatiques  479,  717. 
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Procedure:  du  Comite  21,  22/5,  31,  101,  102,  113 
(texte),  117,  140,  155,  167,  175,  190,  246/8, 
262,  270,  281,  341,  383,  386,  439,  451,  475; 
,,des  referes"  176;  des  ,,demurrers"  320. 

Procedure   (en  general)    18. 

Procedure  (sommaire)  28,  173,  176,  187,  516, 
619/20,  647,  719,  754. 

Procedure  par  laquelle  la  Cour  est  saisie  227,  734/5. 

Procedure  de  la  Cour  28,  44,  186,  213,  241,  247, 
3°7,  339,  601/9,  620;  ecrite  et  orale  736/7. 

Proces-verbaux  du  Comite  22,  31,  113,  167,  551/2. 

Projet  de  1907  (Cour  de  Justice  Arbitrale)  15,  17, 
24,  25,  26/8,  131,  172  seq.,  179,  180,  192, 
219,  224,  231,  241,  461,  478,  479,  486,  524, 
525,  699,  733,  741,  745,  746,  752. 

Projet  Root — Phillimore  (voir  Root). 

Protection: 

de  minorites  206,  217;  diplomatique  des  particu- 
liers  209,  579;  droit  de  protection  206. 

Protectorat  et   Proteges   578,   579. 

Publicity  738. 

Q. 

Qualifications  des   juges   120,    125,    154,    158,   447, 

611/2,   623,   645,  698. 
Questionnaire:  organisation  101,  114/5;  competence 

204,  218. 
Questions  relatives  a  l'e"tablissement  de  la  Cour  - 

Apercu  de  559/60,  594. 
Quorum  169,   171,  178,  441,  489,  526. 

R. 

Rapport  du  Comit6  155,  236,  343,  356,  484,  489, 
574,  646,  671,  687,  689;  adoption  689;  texte 
693;  [introduction  693;  organisation  698 
(Arts.  1/6,  9);  election  711  (Arts,  it,  14/9); 
fonctionnement  718  (Arts.  22,  23,  25/7);  com- 
petence 722  (Arts.  31/6);  procedure  732 
(Arts.  37/9,  41/50,  52/9,  61,  62);  vceux  747]. 

Rapporteur  du  Comit6  343,  353,  484,  689. 

Recusation  168  seq.,  173,  178,  185/6,  193,  472,  534. 

Re"eligibilite  des  juges  714. 

Reglement  d'ordre  de  la  Cour  186,  647. 

Regies  de  procedure  de  la  Cour  (voir  Procedure). 

Relevement  de  fonctions  453,  717. 

Remuneration  (voir   Indemnites). 

Renault,  M.  Louis  172,  176,  179,  264,  450,  529,  535. 

Repre"sailles  256. 

Representation: 

Des  formes  de  civilisation  136,  356,  362,  365, 
367,  369/70,  709/10,  754;  des  grandes  Puis- 
sances et  des  petites  28,  29,  105/6,  1 18,  122/6, 
134,  136,  162,  356,  359,  362,  365  seq.,  369, 
370,  372;  des  membres  permanents  du  Con- 
seil  365;  des  systemes  juridiques  in,  126, 


129,  130,  132,  151,  152/3,  156,  164,  178,  200, 
356,  362/3,  365,  367,  369/70,  371,  384,  387, 
391/2,  709,  710,  754;  geographique  200. 
Res  judicata  315  seq.,  335,  592. 
Residence  des  juges  186/9,  4^1>  7*8- 
Resolution  concernant  projets  anterieurs  24/7,  41, 

43   (texte). 

Revision  (droit  de,  des  jugements)  650,  744/5;  ab- 
stention de  MM.  Hagerup  et  Ricci-Busatti 
650. 

Revision  du  Pacte  232,  234,  241,  269,  285,  287. 
Ricci-Busatti,    M.: 

Amendements  concernant  la  competence  263,  265, 
274  (texte),  283,  288,  292;  concernant  les 
normes  materielles  333;  au  projet  Root — Phil- 
limore 423;  declaration  sur  vote  d'ensemble 
652;  pro  jet  relatif  au  droit  materiel  343,  351 
(texte);  premiere  proposition  concernant  or- 
ganisation 1 68,  177,  183  (texte);  deuxieme 
proposition  concernant  organisation  282, 
302/5  (texte),  354,  359  seq.,  363,  385,  388, 
392,  418;  proposition  supplemental  sur  1'or- 
ganisation  de  la  Cour  389,  402  (texte);  arnen- 
dements  aux  Arts.  25/8  du  projet  Root— 
Phillimore  516,  524  (texte);  amendements 
aux  Arts.  29/31  du  projet  Root — Phillimore 
539,  549  (texte). 

Root,  Mr.  Elihu.  Lettre  au  President  du  Comite 
national  republicain  18;  projet  concernant  les 
normes  materielles  331,  344  (texte);  premiere 
proposition  concernant  1 'election  des  juges 
150,  160,  166  (texte),  182,  356,  378;  projet 
de  resolution  23  seq.,  41  (texte);  proposition 
de  vote  concernant  l'e"lection  des  juges  355, 
378  (texte). 
Root— Phillimore  (projet)  281/2,  298/301,  308, 

326/8  (textes),  354,  358/9,  383. 
Vote: 

Art.     i          -  440. 

Art.     2          -  440. 

Arts.    3/4       -  398. 

Art.     5          -  399. 

Art.     6          -  431. 

Art.     7          -  435. 

Art.     8          -  437. 

Art.     9          -  452. 

Art.    10        -r-  454. 

Art.    1 1  -  439. 

Art.    12          -  456. 

Art.   13          -  459. 

Art.    14          -  463. 

Art.    15  -  471. 

Art.    1 6          -  474. 

Art.    17          -  477. 

Art.    1 8          -  479. 

Art.    19          -  479. 
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Art.  20 
Arts.  21/22 
Art.  23 
Art.  24 
Art.  25 
Art.  26 
Art.  27 
Art.  28 
Art.  29 
Art.  30 
Rota  Romana  392. 


481. 

489  seq.  (cf.  480  seq.). 

495- 
496. 

527  (cf.   516). 

528  (cf.  489  seq.). 

539  (<*•   530). 
540. 

542,  615. 
542,  615. 


S. 


Sanctions  10,  105,  125/6,  128. 

Scandinave  (projet)    104,   121,   124,   156,   168,   170, 

174  seq.,   198,  205,  210,  214,  227,  237,  247, 

261,  296,  406,  588/9,  637,  734. 
Schuurman:  lettre  k  M.  Loder  270,  279. 
Scott,  Sir  William:  dictum  dans  ,,The  Fox"  122. 
Stance  pleniere  de  la  Cour  169,  171,  175,  517,  553, 

719/20. 

Seccnde  lecture  645  seq.;  texte  adopte"  en  671. 
Sections  (voir  Division). 
Serment  des  juges  320,  478,  534. 
Sessions  de  la  Cour  186  seq.,  524,  719. 
Siege  de  la  Cour  189,  203/4,  495 ,  7I&- 
Signature  du  texte  adopte  en  2me  lecture  671. 
Sources  de  droit  332  seq.,  584  (voir  Droit  materiel). 
Souverainete  des  Etats  133/5,  X47,  l6i,  206/7,  5°4, 

735- 

Statut  de  la  Cour  236,  244,  270. 
Suede:  projet  de  la  170,  205,  213,  237. 
Suppleants  175,  195,  200,  399,  457,  465,  482,  486, 

493,  527,  53i,  535,  574/5,  592,  715. 


T. 


Tableau   synoptique  de  certains  projets  anterieurs 

51/99- 
Tableau    synoptique    des    regies    de  procedure  du 

projet  des  Cinq  Puissances  prepare  par  M. 

Scott  339,  347/50  (texte). 
Thomas,  M.  Albert:  Lettre  au  Secretaire-General  — 

locus  standi  du  Bureau  International  de  Tra- 
vail 248,  257/8. 
Traite's:  Bryan  735/6;  de  Paix  216,  220,  226,  257, 

292,   581,  614;  d'arbitrage   14  (Italic,  Pays- 

Bas,  Danemark)  226. 
Transit  (Commission  du)   101,   108,   118,   123,   127, 

140,  188,  735. 
Travail  (voir  Thomas). 
Tribunal  des  Conflits  244,  260,  616. 


U. 


Union  Juridique   Internationale  26,   104,   168,    170. 

171,   172. 
Union   Postale  Universelle   133. 


V. 


Vacances  (k  la  Cour)  194,  464,  575  (voir  Elections 

partielles). 

Vice-President  de  la  Cour  188  seq.,  196. 
Vceux  497,  516,  519,  621/2,  671,  691. 
Vote;  d 'ensemble  (cf.  Avant-projet)  651/2;  double 

(dans  elections)   368,  371,  385,  387. 


W. 


Webster,   Sir  Robert  533. 


ANALYTICAL  INDEX. 


A. 


Academy  of  International  Law.  622,  749,  754,  756. 

Adatci,  M.:  statement  on  jurisdiction  541/3;  amend- 
ment to  same  549,  651/2;  scheme  on  organi- 
sation 147,  165  (text),  168,  182,  198,  390,  402 
(text),  549  (text). 

Admission  to  the  Court  219  seq.,  270,  288  seq.,  540. 

Advice  of  the  Technical  Committees  639. 

Advisory  opinions  226,    584/5,  701,   730,   731,   732. 

Age  limit  197. 

Agenda  of  the  Committee  (general)  23,  33  (text); 
i  special;  23,  30,  31,  112,  130,  136,  138, 
139,  140,  168,  173,  182.  185.  i86;  190, 
197  seq.,  201,  203,  217,  219,  224,  232/3, 
246/8,  270,  281/2,  297,  321,  338,  342,  419/20, 
437,  445,  475-  477,  5H,  528,  544- 

Air    sec  Military;. 

Alabama    case  of  the>  213. 

Altamira,  M.  R.:  Amendments  to  the  Root— Philli- 
more  scheme  329/30;  proposal  on  organisa- 
tion 147,  158/9  (text);  scheme  for  unilateral 
arraignment  260,  273  (text);  reply  to  Lord 
Phillimore  145/6. 

Alvarez,  M.  200. 

Arbitration  13,  46,  213,  238  seq.,  meaning  of  words 
in  the  Covenant  696;  compulsory  14,  17, 
727/8;  Arbitration  Treaties  226,  230,  238, 
261,  264,  290,  308/9,  313/4,  582.  (Great 
Britain,  France,  United  States,  Italy,  Hol- 
land, Denmark). 

Arraignment  (unilateral)   104,  180,  201,  224/7,  228, 
233/51,  252/3,  269,  273,  283,  286,  288,  292, 
582,  728. 

Article   i   of  the  Covenant   124. 

Article  5  of  the  Covenant  420. 

Article  7  of  the  Covenant  496. 

Article  12  of  the  Covenant  7,  18,  180,  225,  230, 
240  seq.,  270,  291,  696. 

Article    13   of   the    Covenant    no,    225,    228,    230, 

1238,   240  seq.,   243,   283/5,   287.   697,  728. 
Article    14  of   the   Covenant   7,    13,    17,    118,    178, 
180; i,     186,    206   seq.,    219,    221,   224,   225, 
2268,   229,  233,2356,    249,   268,    541,    701, 
728. 


Article  15  of  the  Covenant  7,  240. 

Article  17  of  the  Covenant  219/21,  223,  225,  268, 
288/9,  292/3,  540,  577,  580. 

Articles  18  and  19  of  the  Covenant  208. 

Assembly;  Periodical  meetings  of  (see  Periodical, 
also  Salaries).  As  electoral  body  (see  No- 
mination and  Election). 

Asser,  M.  176,  180,  594. 

Assessors  169.  198/200,  221,  531  (see  also  National 
judges). 

Authorities  332/3,  620. 


B. 


Bevilaqua,  M.  103,  551. 

Bourgeois,   M.    Leon   4;  speeches   5/11,   508. 

Brussels  (meeting  of  Associations  for  the  League 

of   Nations)    102,    104,    116   (text)  431. 
Bryan  (see  Treaties). 
Bye-elections  410,  424,  464,   554. 


C. 


Challenge  (right  to)  168  seq.,  173,  178,  185/6,  193, 

472,  534- 
Chambers  (division  into)  28,  49,  in,  171,  173,  176, 

178,    184,    186,    197,    516,  525;    special,  for 

disputes   to  which   individuals   are  subjects 

210,  215. 

Character  of  the  Committee  22/3. 
Character  of  the  Court  7,  8,   103,   104,    107,    119, 

:i34/5>  169,  170,  i77/8°>  185,  246,  623,  694/6; 

its  scope  of  action  9. 
Character  of  disputes,  legal  and  political  102,  no, 

244,  254,  260,  261,  272,  292,  309,  317,  731. 
Character   of    International   Justice   (scope    of  ac- 
tion) 9. 

Choate,  Mr.  370. 

Civilisation  (forms  of,  see  Representation). 
Competence    of    the    Committee    227,     231,    232, 

233/4,  293,  499,   507,   511,   541. 
Competence  of  the  Court  (see  Jurisdiction). 
Conference   (joint)    127,    *5o,  387,   399,  433,   613, 

617,   712/3. 
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Conferences  of  International  Law  230/1,  497,  506 
seq.,  519  (text),  747/8,  754,  756. 

Conferences.  London  (Naval)  (1908)  286. 

(Hague  1899)  3,  5/6,  12,  18,  23,  41,  42,  43,  254, 

319,  695,  697,  723,  732. 

(Hague   1907)  3,   5/6,   12,   15/7,   18,  23,41,  42, 
43,   103,   1 08,   132,  227,  240,  243,  248,  310, 
364,  450,   726/7,   754. 
(Paris)  12,  17,  155,  220,  502,  541. 

Conferences  on  Private  International  Law  215. 

Compromis  226. 

Conservator}'  measures  588,  637/8,  735/6,  754. 

Consultation,  preceding  nomination  of  candidates 
427,  435,  706/8. 

Convention  of  the  Hague  (1899)  13,  14,  47,  319, 
340,  494,  511,  725/6,  736,  738,  741,  742,  743, 
744/5;  (1907)  154,  177,  209,  219,  229,  231, 
239,  241/3,  254,  264,  267,  271,324,  338,  340, 
448,  455,  494,  510,  517,  589,  594,  611,  697, 

723,  729,  732,  736,  738,  741/4- 

Council  (see  Election  and  Nomination;  also  Sa- 
laries) 318,  360. 

Court  of  Arbitral  Justice  16,  26,  131,  143,  172,  192, 
224,  240,  250,  461,  478. 

Court  of  Arbitration  6,  8,  12/3,  14/5,  28,  45,  103, 
107,  in,  124,  127  seq.,  131/2,  148,  153,  155, 
159,  177,  179,  238,  246,  318,  359,  388,  392, 
408,  420,  429/30,  433,  498,  753;  character  in 
comparison  with  the  Permanent  Court  of 
International  Justice  8,  153,  694/6,  698. 

Court  of  Conflicts  244,  260,  616. 

Covenant  (see  Articles;  Revision). 

Crimes  (against  Internationa]  Law)  498,  506  (see 
High  Court);  of  war  506. 

Customs  293/5,  322,  334,  335,   584. 


D. 


Decisions  (judicial)  620. 
Decisions  of  the  Court  (majority)  741/2. 
Declaration  of  London  (see  Conferences,  Naval). 
Deputy  Judges  175,  195,  200,  399,  457,  465,  482/6, 

493,  527,  53i,  535,  574/5,  592,  715. 
Descamps,  Baron  (President  of  the  Committee 
-  i  -  -  note).  Introductory  speech  12,  217, 
250;  declaration  on  the  subject  of  non-mem- 
bers 288/9;  statement  of  the  problem  before 
the  Committee  28,  44/50  (text);  note  on 
compulsory  jurisdiction  254/6;  questionnai- 
res: --  organisation  101,  114/5,  competence 
204,  218;  first  plan  on  organisation  1 1 1 ,  121, 
124,  129,  131,  142/3  (text),  148,  153,  155, 
161,  171,  175,  353  seq.  361,  371,  372,  502, 
516. 

Second  plan  on  organisation  353,  373  (text),  282 
.,  307,  384,  430,  440,  445,  456,  469,  486. 


Arts.   1/2  —  440,  445. 
Art.    3        -  477. 
Art.     5        -  394,  436. 
Art.     6        -  454. 
Art.     7        -  454. 
Art.    8        -  452. 
Art.     9        -  459,  463. 
Art.  10        -  461,  472. 
Art.  12        -  479. 
Art.  13        -  495. 
Art.  14        -  480. 
Art.  15        -  455. 
Art.  17        -  495. 

Plan  relating  to  competence  227,  259  seq.  272 
(text),  288,  318;  proposal  and  speech  on  sub- 
stantive law  293,  306,  307,  308,  314,  322/5; 
declaration  on  access  of  non-members  to  the 
Court  288 ;  text  on  division  into  Chambers 
525,  546;  final  speech  752. 
Diplomatic  means  (of  settlement)  207,  259,  263, 

266/7,  615,  617/8,  725/6. 
Diplomatic  privileges  (see   Privileges). 
Dismissal  (of  judges)  453,  717. 
Dissenting  opinions  of  the  judges  531,  592,  742/3. 
Division  into  Chambers  28,  49,  ill,  171,  173,  176, 
178,   184,   186,   197;  210,  215  (individuals  as 
parties);  516,  525. 

Doctrine  332/3,  333  seq.,  620;  (Monroe)  314. 
Domicile  of  judges  (see  Residence). 
Dominus  litis  (the  State  as)  205  seq.,  214  seq.,  578, 
Double  nationality  (see  Nationality). 
Double  vote  (see  Election  of  judges  368,  371,  385, 

387. 
Draft  scheme  of  the  Committee: 

text  submitted  by  the  Drafting  Committee:  Dis- 
cussion 551/8,  573/85,  587/622;  text  561/71; 
modified  text  595/605,  623/44,  653/7;  text 
adopted  in  first  reading  659/70;  definite  text 
673/85. 

Drafting  Committee  190,  262,  341  (on  rules  of  pro- 
cedure) 342,  353,   384,  400,   451,   474,  477, 
539,   543,   55i,   56i   (text),   573,   587. 
Discussion  of  text  on: 

a)   organisation  and   competence: 
Art.     i  -  552,   595. 

Art.     2        —  553,  595,  6n,  623. 
Art.  .3          -  554,  595. 
Art.     4          -  554,  595,  612,  623. 
Art.     5  -  554,  596,  612,  623. 

Art.     6          -  555,  596,  612,  623. 
Art.     7        —  556,   596. 
Art.     8  -  556,  597,  612,  624. 

Art.  9  -  556,  597. 
Art.  10  -  556,  597. 
Art.  ii  -557,  597,612,617,624,653, 

Art.   12  -  557,   598. 
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Art.  1 3 
Art.  14 
Arts.  1 5/22  - 

(22),  625, 
Arts.  23/25  - 

(25),   619 
Art.   26 
Art.   27 
Art.  28 

(28W$). 
Art.  29 
Art.  30 
Arts.  31/32  - 
b]   Procedure : 
Art.     i 
Art.     2 
Art.     2bis 
Arts.    3/6 
Arts.    7/1 1  - 
Arts.  12/15  ' 
Art.    1 6 
Art.   17 
Arts.  18/19  - 
Arts.  20/23  - 

(226*8). 
Art.  24 


-  557,  577,  598,  614. 

-  557,  599- 

-  574,  599,    6o°,    6l3/4,    621 
655  (226/5). 

-  575,  600/1,  613  (24&s),  614 
(24),  625,  655  (24). 

-  577,  602,  614,  626. 

-  578  seq.,  602. 

-  580,  603,     617.,     627,     653 

-  582,  604,  615,  617,  627,  654. 

-  583,  605,  615,  627. 

-  584,  605,  620,  655. 

-  587,  637. 

-  587-  637. 

-  588,  637. 

-  588,  638. 

-  589,  639. 

-  590,  641,   656  (15). 

-  591-  641. 

-  557,  580,  591,  641. 

-  59i,  641. 

-  592,  642,     656     (15),     657 


-  644. 
E. 


Election  of  judges : 

General-  3,  127,  183,  355  seq.,  393/4,  617,  700/1, 
711/2;  by  the  Assembly  only  121,  124,  138, 
361  seq.,  364,  368,  371/2,  753/4;  by '  the 
Council  and  the  Assembly  109,  121,  124, 
127,  129,  137,  149  seq.,  154,  158,  159,  162, 
163,  166,  355  seq.,  361,  362,  363,  367,  369, 

37i,  374/5,  385,  394,  7°5- 
Equality  of  States  28,   102  seq.,   107,   110/11,    116, 

118,  120,  122,  123,   129,   133,   136,  147,  148, 

149  seq.,    183,   360,  366,   368,   699/700,   701. 
Equity    see  Justice,  etc.). 
Expenses  of  the   Court    219,    222,    223,  291,  495, 

577/8,   746. 

F. 

Fernandes,  M.  Raoul  (see  preface  p.  III).  Amend- 
ments relating  to  procedure  608 ;  statement 
on  substantive  law  333,  345  (text);  statement 
on  the  Brazilian  and  Latin-American  point 
of  view  365/8 ;  amendments  relating  to  pro- 
cedure of  interdicts  608. 
Fina!  vote  (see  Draft  scheme)  651/2. 
First   reading   552   seq.,  629;  text  adopted  on   659 

seq. 
Discussion : 

Arts.    1/3       -  645. 
Arts.    4/21  --  646. 


Arts.  22/28  —  647. 

Arts.  29/34  —  648. 

Arts.  3  5/39  —  649. 

Arts.  40/61  --  650. 

Art.  62          -  651. 

Five-Power  Plan  24,  26,  104,  124,  160/1,  170^  174, 
192,  193,  199,  205,  229,  231,  237,  242,  247, 
251,  259,  262,  271,  295/6,  317,  319,  338, 
339/40  (Arts.  29/32),  363,  407,  420,  451,  453, 
482,  580,  589,  593,  697,  723,  737,  738,  743; 
resume  of  rules  of  procedure  of  the  347/50. 
Full  Court  169,  171,  175,  517,  553,  719/20. 


G. 


General  Agenda  (draft  of)  23,  33/40. 

German  (project;  219. 

Great  Powers  (see  Representation). 


H. 


Hagerup,   M.: 

Amendment  relating  to  conditions  of  access  530; 
amendment  relating  to  the  proposal  of  Lord 
Phillimore  238,  253  (text);  amendment  rela- 
ting to  number  of  candidates  468 ;  amend- 
ment relating  to  salaries  489,  493 ;  draft 
recommendation  on  criminal  jurisdiction 
513;  explanation  of  his  attitude  364;  memo- 
randum on  Article  43  of  the  Five-Power 
Plan  607  (text). 

Hague,  The-;   Conventions  of;  see  Conventions. 

High  Court  of  Justice  (with  competence  in  criminal 
matters)  49,  ill,  129,  140,  210,  498/516, 
521,  748,  754. 

Homage  to  work  already  performed  (Resolution) 
23  seq. 


I. 


Ihering,  346. 

"Inalienable!"  rights  254,  320. 

Incompatibilities  170,  173,  190/3,  460,  463,  493, 
573,  646,  715/17. 

International  judicial  system  (Mr.  Root  on  func- 
tions of)  151. 

International  Labour  Bureau  257/8. 

International  Law  Institute  14,  336,  384,  410,  417, 
427,  430,  436. 

Intervention   587,   592,  637,  745/6,   754. 

Irremovability  of  judges   195. 


J. 


Joint  conference  127,  150,  387,  399,  433,  557,  613, 
617,  712/3. 
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Judgments  (effect  of)  212. 

Judgment  by  default  237,   590/1,  640/1,  739/40. 

Judicial  decisions  (source  of  law)  620. 

Jurisdiction  of  Chamber  of  three  judges  575,  647. 

Jurisdiction  of  the  Court  u,  45,  107/9,  *97,  2OI> 
204/7,  233/48,  252,  253,  254/6,  272/8,  289 
seq.,  579,  618/9,  696,  701,  722/4,  727/9,  754; 
compulsory  45,  104,  224/32,  233,  244,  286, 
308/11,  314,  582/3,  615/16,  619,  651;  special 
201,  204/17,  279/80,  579,  722/3;  what  States? 
219  seq.,  539,  724/5;  under  the  Peace  Trea- 
ties 724;  under  separate  conventions  583, 
615/6,  727. 

Jurisprudence  (English,  Continental)  235,  239,  243. 

334,  354- 

Justice;  and  equity  106/7,  295,  309  seq.,  3,15/6,  323, 
333,  335,  729;  objective  and  subjective 

323,  324. 
Justiciable  questions  (see  Character,  Legal). 


K. 


Karnebeek,  M.  van:  speeches  2,  756. 
Kent.  Chancellor  323. 


Labour  cases  (see  Thomas). 

Language  (of  the  Court)  732/3 ;  (of  the  Committee) 

21/2,  31,  552. 

Lapradelle,  M.  de,  Resolution  25/6,  30,  42  (text). 
Larnaude,  M.  398. 

Lords  (Law)  192,   194,   House  of   191. 
Legal  character  102,  no,  244,  254,  260,  261,  272, 

292,  309,  317,  731- 

Legal  Section,  Memorandum  by  7,   no,  226,  228. 

Legal  systems  (see  Representation). 

Locus  standi  (special,  for  League)  248,  257/8,  579. 

Loder,   M.  Amendments  to  the  Root — Phillimore 
scheme  363,  379/81  (text)  398,  406,  426,  431, 
440;   speech  on  proposals  made   147,    160/4 
(text);  statement  on  jurisdiction  233,  249/51 
(text). 


M, 


Members  of  Council  (permanent,  see  Represen- 
tation). 

Memorandum  by  Legal  Section  7,   no,  226,  228. 

Method  of  work  (of  the  Committee)  25  seq.,  30, 
246. 

Military,  Naval  and  Air  Commission  10. 

Minorities  204/5,  216/7,  54°,  578,  723. 

Monroe  Doctrine  314. 


N. 


National  judges  121,  168/9,  172,  197/8,  222, 
528  seq.,  535,  576,  614,  649,  721/2. 

Nationality  (double)  209/14. 

Naval  (see  Military). 

Neutrality,    500. 

Neutrals  (scheme  of,  see  Five-Power  plan). 

Nomination  of  candidates : 

by  the  members  of  the  Court  of  Arbitration 

IS',    163,   361,   413,   703/6,   711,   713,   753; 
-  by  Governments  150,  158,  701. 

Nomination  of  judges  28,  101/2  seq.,  384  seq.;  by 
the  Court  of  Arbitration  124/7,  135,  148  seq., 
154/5,  183,  374,  406,  701/4;  by  governments 
150,  158,  701;  of  national  judges  425. 

Non-liquet  296,  307/20,  332,  336,  338. 

Non-members  (of  the  League)  219  seq.,  227,  262, 
265,  269/70,  288  seq.,  293,  495,  577,  580/1, 
648;  conditions  of  access  to  the  Court  - 
amendment  by  M.  Hagerup  580;  counter- 
proposition  of  President  580/81  ;  of  M.  de 
Lapradelle  580/1;  general  581. 

Non-suit  316,  320. 

Notifications   638/9. 

Number  of  candidates  405  seq.,   555,  612,  708. 

Number  of  judges  28,  29,  38,  138/9,  168  seq., 
178/81  (increasing),  183,  185  seq.,  200,  359, 
386,  405,  441,  526,  613,  711,  713/4. 


O. 


Oath  of  judges  320,  478,  534. 

Organisation  of  the  Court  (general)  28,    101,  353, 

698  seq.,  753. 
Organisms  (of  international  life)  9. 


P. 


Parliament,  Members  of  (see  Incompatibilities). 

Party  (who  can  be?)  188,   197,  204  seq.,  219,  279, 

Pensions  195,  480. 

Periodical  Meetings  (of  Assembly)  194. 

Permanence  of  Court  7,  186/8,   190,  699. 

Phillimore,  Lord: 

First  proposal  138,  144  (text),  152,  154,  161  seq., 
185;  scheme  on  competence  236,  239,  262, 
252  (text);  amended  by  M.  Hagerup  253; 
amendments  to  Baron  Descamps'  scheme  on 
Competence  270,  276/8  (text),  288 ;  amend- 
ments to  Root— Phillimore  plan  (Arts.  25,  26), 

525,  545- 
Political   character.    See   Legal   character. 

President  (of  the  Court) : 

Election  456;  residence    186/9;   salary    196. 
Press  (relations  with)  25,  27,  30,  41,  117,  147,   167. 


-  775 


Private    International   Law   211/2,    214/5,    594. 

Principles  of  law  (see  substantive  law,  sources  of 
law). 

Privileges  (diplomatic)  479,  717. 

Prize  Court  2,  105,  120,  137,  198,  205,  247,  286, 
296,  307/9,  311/2,  313,  314,  316/7,  323,  729. 

Procedure : 

"des  referes"  176;  of  '''demurrers,,  320;  of  Com- 
mittee 21,  22/5,  31;  IOI>  I02>  ri3  (text)>  XI7> 
140,  155,  167,  175,  190,  246/8,  262,  270,  28 1. 
34i,  383,  386,  439,  451,  475;  general  18: 
summary  28,  173,  176,  187,  516,  619/20,  647, 
719,  754;  to  bring  a  case  before  the  Court 
227.  734/5;  of  the  Court  28,  44,  186,  213, 
241,  247,  307,  339,  608,9,  620;  written  or 
oral  7367. 

Proces-Verbaux  of  the  Committee  22,  31,  113,  167, 
551  2. 

Project  of  1907  scheme  for  Court  of  Arbitral 
justice)  15,  17,  24,  25,  26,8,  131,  172  seq., 
179,  1 80,  192.  219,  224,  231,  241,  461,  478. 
479,  486,  524,  525,  699,  733,  741,  745,  746, 


i  Protection    (minorities)    206,    217;  diplomatic   209, 
579;  right  of  206. 
Provisional   measures   (conservatory)   637/8,    735/6, 

754- 

Protectorates   578,   579. 
Publicity   738. 
Public  opinion,  123,   137,   179,  193. 


Q. 


Qualifications  of  the  judges  120,  125,  154,  158, 
447,  611-2,  623,  645,  698. 

Questionnaire  (organisation)  101,  114/5;  (compe- 
tence 204,  218. 

Questions  concerning  establishment  of  Court  (sum- 
mary of;  559/60,  594. 

Quorum  169,  171,   178,  441,  489,  526. 


R. 

Rapporteur  of  Committee  343,  353,  484,  689. 
Re-eligibility    of  judges;  714. 
Refusal  of  justice  312,  455. 

Registrar  (of   the   Court).  Appointment  614;    resi- 
dence 1 86,  189. 
Remuneration  'see  Salary). 
Renault,    M.   Louis    172,    176,    179,   264,   450,    529, 

535- 

Report  of  Committee  155,  236,  343,  356,  484,  489, 
574,  646,  671,  687,  689;  adoption  689;  text 
693 ;  [introduction  693 ;  organisation  698 
(Arts,  i  to  6,  and  9;  election  711  (Arts, 
ii,  14/9);  operation  718  'Arts.  22,  23,  25/7); 


competence  722  (Arts.  31/6);  procedure  732 
(Arts.    37/9,    41/50,    52/9,   61/2;;   resolutions 

747]-  _ 
Representation;   of  the  forms   of   civilisation    136, 

356,  362,  365,  367,  369/70,  709/10,  754;  of 
the  Great  and  Small  Powers  28,  29,  105/6, 
118,  122/6,  134,  136,  162,  356,  359,  362,  365 
seq.,  369,  370,  372;  of  the  permanent  Mem- 
bers of  the  Council  365 ;  of  the  legal  systems 
in,  126,  129,  130,  132,  151,  152/3,  156,  164, 
178,  200,  356,  362/3,  365,  367,  369/70,  371, 
384,  387,  391/2,  709,  710,  754;  geographical 

200. 

Reprisals  256. 

Residence  of  judges   186/9,  481,  718. 

Resign  (right  to)   554,   612. 

Res  judicata  315  seq.,  335,  592. 

Resolutions  (of  Committee)  (Vceux)  497,  516,  519, 

621/2,  671,  691. 
Resolution   (homage  to   earlier   schemes   23/7,   41, 

43  (text). 
Revision    (of    awards)    650,    744/5;    abstention    of 

MM.  Hagerup  and  Ricci-Busatti  650. 
Revision  (of  Covenant)  232,  234,  241,  269,  285,287. 
Ricci-Busatti,  M.  -  -  Amendments  re  compulsory 
jurisdiction  263,  265,  274  (text),  283,  288,  292; 
amendments  re  substantive  rules  333 ;  amend- 
ments to  the  Root — Philliinore  plan  423 ; 
statement  re  vote  on  draft  scheme  652; 
scheme  re  substantive  law  343,  351  (text); 
first  proposal  concerning  organisation  168, 
177,  '83  (text);  second  proposal  concerning 
organisation  282,  302/5  (text),  354,  359  seq., 
363,  385,  388,  392,  418;  substituted  proposal 
re  organisation  389,  402  (text);  amendments 
to  the  Root — Phillimore  plan  (Arts.  25/8)  516, 
524  (text),  (Arts.  29/31)  539,  549  (text). 
Root,  Mr.  Elihu.  Letter  to  the  President  of  the 
National  Republican  Committee  1 8 ;  scheme 
re  substantive  rules  331,  344  (text);  first  pro- 
posal on  election  of  judges  150,  160,  1 66  (text), 
182,  356,  378;  draft  resolution  23  seq.,  41 
(text). 

Root— -Phillimore  plan  281/2,  298/301,  308,  326/8 
(texts),  354,  358/9,   383;  voting  proposal  re 
election  of  judges  355,  378  (text). 
Vote: 

Art.     i  -  440. 

Art.     2  -  440. 

Arts.  3/4  -  398. 
Art.  5  -  399. 
Art.  6  -  431. 
Art.  7  -435. 
Art.  8  -  437. 
Art.  9  -  452. 
Art.  10  -  454. 
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Art.  ii 

Art.  12 

Art.  13 

Art.  14 

Art.  15 

Art.  1 6 

Art.  17 

Art.  1 8 

Art.  19 

Art.  20 
Arts.  21/22  - 

Art.  23 

Art.  24 

Art.  25 

Art.  26 

Art.  27 

Art.  28 

Art.  29 

Art.  30 

Rota  Romana  392. 

Rules  of  Court  (see 


-439- 
-456. 

-459- 
-463- 
-471. 

-474- 
-477- 

-  479- 
-479- 

-  481. 

-  489  seq.  (see  480  seq.) 

-495- 
-496. 

-  527  (cf.  516). 

-  528  (cf.  489  seq.). 

-  539  (cf-   530). 

-  540. 

-  542,  615. 

-  542,  615. 

Procedure). 
S. 


Salaries  of  judges  190,  195,  480,  481,  482,  493,  577. 

Sanctions  10,  105,   125/6,   128. 

Scandinavian  scheme  104,  121,  124,  156,  168,  170, 

174  seq.?   198,  205,  210,  214,  227,  237,  247, 

261,  296,  406,  588/9,  637,  734. 
Schuurman  (letter  to  M.  Loder)  270,  279. 
Scott,  Sir  William.  Dictum  in  "The  Fox,"  122. 
Seat  (of  the  Court)  189,  203/4,  495,  718. 
Second  reading  645  seq. ;  text  adopted  in  67 1 . 
Sections  (see  Chambers). 
Sessions  of  the  Court  186  seq.,  524,  719. 
Signing  of  draft  scheme  671. 
Synopsis;   of  earlier   schemes   51/99;   of   rules   of 

procedure  of  Five-Power  plan,  prepared  by 

Dr.  J.  Brown  Scott  339,  347/50  (text). 
Sources  of  law;  writers  and  customs  as  332  seq., 

584  cf.   substantive  law. 
Sovereignty  of  States   133/5,   J47>   J6i,  206/7,  504, 

735- 


States  (not  Members  of  the  League)  219  seq.,  227, 

262,   265,   269/70,   288   seq.,    293,  495,   577, 

580/1,  648. 

Statute  of  Court  236,  244,  270. 
Substantive  Law  247,  270,  287,  293,  306,  307/20, 

331,  345,   584,  620,   729/30. 
Summary  of  questions,  etc.  (see  Questions). 
Supreme  Court  of  United  States  of  America  175, 

182,  694. 
Swedish  scheme  170,  205,  213,  237. 


T. 


Term  of  Office  190,  191,  194/6,  441  seq.,  575,  714. 

Territorial  waters   315,   319. 

Thomas,  M.  Albert.  -  -  Letter  to  the  Secretary- 
General  -  -  locus  standi  of  International  La- 
bour Office  248,  257/8. 

Transit  Commission  101,  108,  118,  123,  127,  140, 
188,  735. 

Travelling  expenses  482,  493. 

Treaties;  Bryan  735/6;  of  Peace  216,  220,  226, 
257,  292,  581,  614;  of  Arbitration  14  (Italy- 
Holland,  Denmark),  226. 


U. 


Union  Juridique  Internationale  26,   104,   168,   170, 

171,   172. 

United  States  181,  182,  222,  236,    267,  312/4,  648. 
Universal  Postal  Union  133. 


V. 


Vacancies  (in  the  Court)    194,  464,  575  (see  Bye- 
elections). 

Vice-Presidents  (of  the  Court)  188  seq.,   196. 
"Vital  interests"  (see  Inalienable  rights). 
Vote   (final,   on  draft  scheme)   see  Draft   scheme. 


W. 


Webster,  Sir  Robert  533. 
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*     4.     . 
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Annexes,  none. 
Nineteenth  Meeting 
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„     2.     . 
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Annexes,  none. 
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Annex    No.    1. 
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Page  559. 
„     561. 
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Pas  d'  Annexes. 
Vingt-septieme  Seance 

579. 

Annexes,  none. 
Twenty-seventh  Meeting  . 
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Pas  d'Annexes. 
Vingt-huitieime  Seance 
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Annexes,  none. 
Twenty-eighth  Meeting    . 
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Page  623. 
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Annexes,  none. 
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Thirty-third  Meeting   . 
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Pas  d'Annexes. 
Trente-quatridme  Seance  . 

689 

Annexes,  none. 
Thirty-fourth  Meeting. 
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Annexe  No.  1. 
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Annexe  No.  1.  '  . 
-      2.     .     . 
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